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Before Mr. Justice K)iox and Mr. Justice Aibnan. 
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Tapesiu Lal and others (Defendants) v. Deokinaxdax Rai 
and others {Plainti§s).'^' (6tb July, 1393.] 

Execution of deciec^Civil Procedure Code, a. Z20—Poirer of Collector to deal with 
meuey realized through his Court in execution of a Civil Court's decree. 

Where a decree has been sent to the Ci'llector for execution under s. 320 of the 
Code of Civil Procedure he hold^ any money which may be realised in execution of 
such decree at the disposal of the Civil Court by which the decree has been sent 
to him for execution, and be is not competent to discrioutc such money in 
contravention of an order from the Civil Court. 


Appel- 

late 

Civil. 

16 A. 1- 
13 A.W.N. 
(1893) 180. 


The facts of this case were as follows : — 

The plaintiffs and the defendants each held a money decree a^jainst 
one Aj{ar Singh. The defendants put their decree into execution, but, 
before the proceeds of such execution had been paid into Court, the 
plaintiffs applied to the Court which passed tlie decree for a rateable 
distribution of the amount realised in consequence of the defendants’ 
application for execution. The plaintiffs’ application was granted and a 
notification to that effect was sent to the Court of the Collector in which 
the proceeds of the above-mentioned execution proceedings had been 
lodged. That Court, however, made over to the defendants the whole of 
t\\Q money thus realised, and the plaintiffs in consequence brought a suit 
for recovery of the share whicli would have fallen to them on a I'ateable 
distribution. 

[2] Tlie defendants raised a technical plea as to the invalidity of tlie 
plaintiffs’ application to sliare in the proceeds of the execution proceedings, 
and the Court of first instance (the Munsif of Rasra) admitting this plea 
dismissed the plaintiffs’ suit. 


* Second Appeal No. 439 of J891 from a decree of Rai Lalta Prasad. Additional 
Subordinate Judge of Ghazipur, dated the 16th February, 1891, mrdifying a decree 
of Babu Bhawani Cbandar Cbakarbati, Munsif of Rasra, dated the 14th October. 1890. 
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The plaintirt's then appealed to the Subordinate Judge of Ghazipur, 
■who reversed the Munsif's decision and decreed the plaintiffs* suit. 

Tiio defendants then appealed to the High Court. 

^lunshi J'd'ala P^tisad, for the appellants. 

Mr. Ahdid Mujid, for the respondents. 

JUDGMENT. 

Knox and Aikman, JJ. — The matter for decision in this appeal is as 
follows : — 

Certain proceeds had been realised in the execution of a decree trans- 
ferred for execution to a Collector under s. 320 of the Civil Procedure 
Code, and lay in the hands of the Collector. A direction was sent by the 
Court which had forwarded the decree to the effect that the assets were to 
be distributed rateably between the decree-holder at whose instance exe- 
cution had issued and a second decree-holder who had applied under s. 295 
of the Code of Civil Procedure for a share in the proceeds. Under the 
above circumstances, was the Collector entitled to disregard the order for 
rateable distribution and to make over the whole of the proceeds to one 
decree-holder alone ? We are of opinion that the payment of the jjroceeds 
of a decree is entirely within the jurisdiction of the Court which orders 
execution and that the Collector holds the proceeds of a decree sent to him 
for execution at the disposal of the Civil Cotirt which transmits the decree. 
Section 295 would therefore apply to such proceeds. The jdeas taken in 
appeal fail and the appeal is dismissed with costs. 

Appeal dismissed. 


16 A. 3 = 13 A.W.N. (1893) 179. 

APPELLATE CIVIL. 

[3] Before Mr. Justice Ti/rrcU and Mr. Justice Knox. 


Rauhurar Dial (Defendant) v. Mahan Mohan Lal (Plaintif) 

[7th July. 1893.] 

Act I of lfi77, s. 20 —Act XV of 1377. sch, it, Art. ll'i— Suit for specific perform in:e of 
an airard — TAmitation. 

A suit for the recovery of a balance of money due under the terms of an award, 
being virtually a suit for the speoifio enforcement of the award is, by retson of 
s- 30 of tbe Specific Relief Act, 1877, subject to the limitation prescribed by 
art. 113 of sch. ii of the Indian Limitation Act, 1877- Snkho £ibi v. Rant Sukh 
Das (1) followed. 

[DiBS-, 33 C 881 = 4 C.L-J. ^G-2 ; 16 C P.L.R. 115 ; 23 M 593; R.. 34 A. 43 (45)= 8 
A.L J. n.38 ni40>= 11 Ind. Cas 706(706); IGInd Chs. 804 (805) =265 P. W.R. 
1912; 19 Ind Gas 376 1377); 4 Ind. Gas. 821 =U.B.R. 1909, Limitati'^n 9 ; 70 
P.R. 1903=100 P L R. 1903; 32 P.R. I9l3 ; 6 S.L.R. 148 (149); D . 23 A. 
285 I288P 17 A.W.N. 144.] 

The facts of this case sufficiently appear from the judgment of the 
Court. 

Mr. D. N. Bancrji, for the appellant. 

The Hon’hle iWr. Colvin and Mr. J. N. Pogose, for the respondent. 


• First Appeal No. 13 of 1893, from an order of J. G. Nioholls, Esq., District 
Judge of Farakhabad, dated the 14th December 1892. 

(1) 5 A. 2C3. 


2 



XX X/X/XXJ itX/XX^/XXl ilAV^XX^XXl XJXXXJ xw x*«x« 

JUDGMENT. 

Tyrrell and Knox, JJ. — This is a first appeal from an order of 
remand made under s. 562 of the Code of Civil Procedure by the District 
Judge of Farakhabad. reversing the decree of a Munsif who dismissed the 
respondent’s suit as barred by limitation. The respondent is a man in 
whose favour arbitrators had made an award for a considerable sum of 
money. The defendant made some payments to him under tliat award, 
which was registered, but according to plaintiff', defendant, on the 23rd of 
September, 1892, still owed Hs. 534-9-G of the sum, which, by the award, 
he was still bound to pay to defendant. The plaintiff sought for a decree 
for that sum. The defendant’s answer was, amongst other things, mainly 
this, that he had paid plaintiff under the award till the year 1943 S. when 
plaintiff discharged him from further liability and that the suit was time- 
barred. The award was made in 1881. It was provided that the 
money awarded by tlie arbitrators should be paid off completely up 
to the year 1940 S. which corresponds, we are told, with 1883 A D. Tlie 
defendant continuously made payments up to tlie 17th of September 
1886. The suit was not brought until September 1892. The question 
is. what is the article of the Limitation Act applicable to [ 4 ] this 
case? The Munsif adopted the ruling of Straight, J., in Snkho Bihi v. 
Ram Sukk Das (1) finding that this was a suit for money based on an 
award which directed its payment by the defendant to the plaintiff, 
and was virtually a suit to have that award specifically enforced. The 
article providing limitation for a suit for specific performance is 
art. 113; the time is three years from the date for the performance: 
that would be, in this case, either three years from 1883, which would 
terminate in 1886, or three years from the 17th of September, 1886, the 
date of the last payment in the sense of s. 20 of the Limitation Act, 
which would expirl on the 17th of September 1889. In either event the 
plaintiff’s suit would be barred, and the Munsif dismissed it accordingly. 
The Court of first appeal reversed the Munsif on this point, holding 
that the suit was not a suit for the specific performance of a quasi contract, 
but a suit for compensation for the breach of a contract in writing regis- 
tered. The learned Judge refused to apply tlie law as laid down in Sukho 
Bibi, thinking that the learned Judges had “overlooked the point” that in 
the case before them tlie awa-d was registered. As a matter of fact, the 
circumstance was prominently noticed. It is plain in our opinion that the 
respondent’s suit was not for compensation for the breach of a contract in 
writing. Tlie award is not a contract, though it is true that the provisions 
of procedure provided by Act I of 1877, for enforcing contracts in general, 
are by s. 30 of that Act analogically made applicable to a suit like the pre- 
sent to enforce obedience to an award. That section provides that the 
“ provisions of this chapter as to contracts shall, mutatis mutandis, apply to 
awards.” Moreover, the plaintiff’s suit is not in terms or virtually a suit 
for compensation for the bre ich of any contract. The obligation of an award 
cannot be enforced by execution, and the only mode of obtaining practical 
relief under an award is to bring a suit to cause the party put under obliga- 
tions by that award to fulfil them. This is the suit in terms which the 
plaintiff has brought, and is a short and simple claim for money. It was 
contended by the learned counsel who appeared for the respondent that this 
suit cannot be a suit for specific performance because it does not fall within 
the [ 3 ] terms of s. 12 of the Spscifie Relief Act. But s. 12 has particular 
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reforonce to suits for specific perfonnaoce of contracts proper, as such, 
under which category the present suit could not find a place. A suit like 
tlie present can only come within the scope and purview of the Specific 
Relief Acn by virtue of the special section which stands at the end of 
Chapter 11 of the Act, which specifically provides that suits like the present, 
which would not ordinarily be suits for the specific performance of a 
contract, may be analogically treated as sucli for the particular purpose 
of the procedure of tliat Act. The learned Judge further went wrong in 
Ills assumption that because tlie particular suit provided for by arts. 116 
and 117 of the Indian Limitation Act, 1877, i.e., a suit for compensation for 
the breach of a contract not in writing registered, and for compensation 
for the breach of a contract in writing registered has particularly a limi- 
tation of three years for the first and six for the second contract, therefore 

% 

the effect of registration of any contract qiwad limitation is to give a i^eriod 

of six Years instead of three. This is not so. That effect is limited, as 
% 

we have said, to one suit only in the entire second schedule of the Limitation 
Act. It is true that in Sukho Bibi's case, Mr. Justice Straight overlooked 
this point, but only in the sense that the point was not tliere to be seen. 

We hold that the Munsif was right in applying the limitation of art. 
113, and we therefore reverse the remand order of the Judge and restore 
the decree of the Munsif with costs in favour of the defendant in all Courts. 


Appeal decreed. 


16 A. S = 13 A.W.N. (1893) 141. 

APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice, and Mr. Justice BnrkilL 


Chunni [Plamtiff) V. Lala Ram (Defe7idant)." Ll3th July, 1893.] 

Execution of decree — Jurisdiction— Order for sale under a decree previously satisfied; 
such order and the consequent sale ultra vires and nullities — Civil Procedure Code, 
5 55y— Addition of a parly in second appeal. 

An order for sale and a sale under such order are ultra and nullities if the 
decree which is ordered to be executed has been satisfied by payment into Court 
of the decretal money before the order is made. 

£6] A Court cannot in a second appeal act under s. 559 of the Code of Civil 
Procedure, and add a party as a respondent unless such party was a party to the 
appeal below, and this notwithstanding that he was a party to the suit in the 
Court of first instance. 

[Disfl., 19 M. 151 = 5 M.L,J.279 ; 6 O.C. 159 (165),] 

The facts of this case were as follows : — 

One Harna executed a bond in favour of Lala Ram, by which he 
hypothecated his zamindari share. Harna died without having paid the 
debt, and the share was recorded in the names of his daughter Musammat 
Sundar and his nephews Jagraj, Nathu, Kanhai and Chunni. Subse- 
quently Musammat Sundar executed another bond in favour of Lala Ram 
liypotiiecating the zamindari share left by Harna. Lala Ram brought 
two separate suits on the two bonds, and in both of them he impleaded 
Musammat Sundar, Jagraj, Nathu, Kanhai and Chunni as defendants . The 

• Second Appeal No. 459 of 1891 from a decree of Babu Abinash Chandra Banerji. 
Subordinate Judge of Agra, dated the 5th March. 1891. rovoTMng a decree of Mauln 
Muhammad Shafi, Munsif of Agra, dated the 2nd May 1890. 

4 
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male defendants alleged tliat they were the heirs of Ilarna, and that 
Musammat Sundar was not his heir. The Court found that i\lusarn- 
mat Sundar was the heir of Harna, and decreed I)otli suits. The 
decrees provided for tlie sale of the property liypothecated, and further 
imposed a personal liability on the obligors, but the defendants Jagraj, 
Nathu, Kanhai and Chunni were made liable only for costs. Lala 
Kam in execution of these decrees attached tlie hypothecated zaniindari 
share, and also anotlior zainindari sliare belonging to Chunni personally. 
Thereupon Chunni on the 8th of March, 1888, paid into Court the amount due 
by him as costs, and prayed that Ins property might be released from attach- 
ment. This, however, was not done, and on the 20th of Scptamber 1888 
Chunni’s own zamindari was sold along with tlie hypothecated property, 
and purchased hy Raja Ram, Durwa, Ram Prasad and Chunni himself. 
The sale having been conhrmed, the sale proceeds were paid to the decree- 
holder; but, part of the decretal debt still remaining unpaid. Lala Ram on 
the 22nd of December 1888 drew out of Court the money which had been 
paid in by Chunni ui satisfaction of the costs decreed against him. 

Chunni then sued the decree-holder and the other auction-purcha- 
sers to set aside the sale of his own zamindari, on the allegations that 
the sale could not have been legally held after he had in fact [7] 
paid what was due by him under tlie decree, and that he liad purchased 
at the auction sale in ignorance that his own property formed jiart of the 
subject of the sale. Tlie Court of first instance decreeil the plaintiff's 
claim. 

The defendant, decree-holder, appealed, but omitted to join the auction- 
purchasers other than Chunni as respondents. He raised two pleas, one 
of limitation, the other of estoppel by the plaintiff's conduct. The lower 
appellate Court held that the suit was barred by limitation and dismissed 
it, decreeing the defendant’s appeal. The plaintiff thereupon appealed to 
the High Court. 

Rabu Durga Charan Banerji, for the appellant. 

Munshi Gobiud Prasad, for the respondent. 


1893 
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JUDGMENT. 

Edge, C. J. and Burkitt, J. — It appears to us that the merits of 
this case are altogether with the appellant, but that the procedure which 
he has followed has debarred him of the relief which he claims in this 
appeal. The respondent before us obtained a decree against the present 
appellant for costs. The present appellant paid into Court the amount 
of that decree before any order for sale of his property was made, and on 
paying in the money he asked for the release of his property, which was 
then under attachment. The Court, whether through inadvertence or 
not, subsequently ordered the decree to be executed by sale of the present 
appellant’s property. Thera was in fact no jurisdiction to make any such 
order. The appellant was no longer a judgment-debtor. He had satis- 
fied and discharged the decree, so far as he and his property were concern- 
ed, by payment of the full amount decreed against him into Court. 
Under these circumstances it appears to us that the Court had no more 
jurisdiction to order a sale of the property of the appellant in execution 
of that decree than it would have had to order the sale of the property of 
a person totally unconnected with the suit. Under the Court’s order the 
property was sold. The appellant brought this suit in effect for a decla- 
ration that the sale did not affect his rights and interests in the property. 

m 
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That was not precisely the way in which he prayed for his relief, but that 
IS the relief which, if this suit had lain, this Court would have granted 

[8] to the appellant. The first Court decreed tlie plaintiff's claim. The 
decree-holder in the original suit brought an appeal, and on appeal in this 
suit the Subordinate Judge, apparently acting under s. 044 of the Code of 
Civil Procedure, reversed the whole decree of the first Court with costs in 
favour of the judgment-debtor, but as to the purchasers, who were defendants 
in the suit, but not parties to the appeal, the Subordinate Judge left them 
to pay their own costs. This appeal was brought from that decree of the 
Sul)ordinate Judge. The auction-purchasers were not made parties to this 
appeal. If the suit lay at all they would be necessary parties to this 
appeal, because the effect of the decree of the lower appellate Court was to 
dismiss the suit as against them. We have no power under s. 559 of the 
Code of Civil Procedure to make these auction-purchasers parties to this 
appeal, as they were not parties in the Court against whose decree this 
appeal is brought. It is not necessary to decide wdiether, if they bad been 
parties to this appeal, s. 244 of the Code of Civil Procedure would liave 
barred the suit against them. We cannot interfere witli the decree of the 
Court below so far as it is in their favour, as they are not parties here. The 
respondent in this appeal is the original judgment-creditor, decree-holder 
in the original suit. The appellant is one of the judgment-debtors in that 
original suit. It appears to us that the question as between the parties who 
are before us in this appeal was one falling within cl. (c ' of s. 244 of the Code 
of Civil Procedure. What a Court is to do in cases like the present is to 
pay regard to the substance rather than to the form of the claim, and 
what undoubtedly would have to he determined in this suit, if it lay, 
would be the question as to whether the decree of the present respondent 
in the former suit had been discharged or satisfied before the order for 
sale was made. That would be a preliminary question and one material 
to the question as to whether there was jurisdiction to make the order for 
sale and to carry out the sale. Consequently, in our opinion, as between 
the parties to tiiis appeal s. 244 of the Code of Civil Procedure applies 
and this suit does not lie as between these parties. It is more than 
doubtful whether there was anv necessitv for this suit even if it had Iain. 

[9] In our oi)inion, as we have said, the Court which ordered the sale had 
no jurisdiction to make any such order, the decree having been in fact 
satisfied so far as the plaintiff-appellant and his property were concerned. 
A similar decision of this Court in the case oi Balwant liao v. Muhammad 
Hussain (1) and the decision of the Judicial Commissioner of Oudh, 
differing from the Additional Judicial Commissioner, in the case of Abdtd 
Kasim Khan v. Han Sinqh (2) confirm us in the view which we hold as to 
there having been no jurisdiction to order the sale in this case. As there 
was no jurisdiction to order the sale, tiiesale was made without jurisdic- 
tion and was consequently a nullity, and there was apparently no neces- 
sity to bring a suit to which art. 12 of sch. ii of Act No. XV of 1877 
might apply. It does not appear here that any steps have been taken to 
oust the plaintiff-appellant, from possession of the property which 
purported to have been sold. We dismiss this appeal on the ground that 
owing to s. 244 of the Code of Civil Procedure there was no jurisdiction 
to entertain this suit, which was consequently on that short ground 
unmaintainable. The point as to s. 244 was not taken in the Court below, 
and further the defendant, respondent here, must have been perfectly 


(1) 15 A. 324. 


(2) Select Cases <J. G. of Oudh) No. 215. 
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well aware that ho was executing as against the plaintiff, appellant 
here, a decree which, as against that plaintiff and his property, was dead ; 
consequently we make it part of our order that the defendant, respondent 
here, bear his own costs of the litigation in this suit and in tlie appeals. 

Appeal disviissed. 


16 A. 9»13 A.W.N. (1893) 183. 

MISCELLANEOUS CRIMINAL. 

Before Mr. Justice Burkitt. 

In the matter of the petition of Amah Singh."^' 

[15th July, 1893.] 

Cfpnina/ Procedure Code, ss. 1 10, b'lQt—Secui ity for <jood behaviour — Transfer. 

Proceedings under b. llO of the Code of Criminal Procedure cannot be trao-o- 
ferred to any Court outside the di.strici within which such proceedings have been 
lawfully insiiiuted. 

[Disfl., 3 0.0. aj? (249) ; 1 S-L.R. 98 (1021 (Cr.) = 8 Cr.L.J. 3.1G (359) ; Not F., 32 A. 
642 i 644;=7 A.L.J. 813 (S14)=U Cr.L.J. 412 i4l3) = 6 Ind. Chs. 874 (875); 
P., 30 A. 47 = a.W.N. UOOTi 208 = 7 Cr.L.J. 214 (21.51; R., 28 0. 709(715) = 
5 O.W.N.749 ; 11 Cr.L.J 534 = 7 Tnd. Cas. 801=20 M.L J. 982 (983) = 8 M.L.T. 
297 I298) = a9l0) M.W N. 459; D., 2 Weir 63 (54). 1 

[10] The facts of this case sutBciently appear from the judgment of 
Burkitt, J. 

Mr. W. S. Hoioell and Babu Rajendro Nath Mukerji, for the 
applicant. 

Tlie Pul)lic Prosecutor (for whom Porter), for tlie Crown. 

JUDGMENT. 

Burkitt, J. — This is an application for a transfer purporting to be 
made under s. 52G of the Code of Criminal Procedure, and it asks this Court 
to remove from tlie Court of the Magistrate of Meerut a case under s. 1 10 
of the Code of Criminal Procedure now pending before a Deputy Magis- 
trate of that district and to transfer it for trial to some other district. 
It is unnecessary at present to enter into the grounds on which the 
application is made, as I am of opinion that the apulication is one which 
this Court is not empowered to grant. In my opinion all proceedings 
under Chapter VIII of the Code of Criminal Procedure are intended by law 
to be ta^en in and completed within the district in which the person from 
whom it is sought to require security for keeping tlie peace or for good beha- 
viour is living at the time when the proceedings were commenced. It has 
been held by this Court more than once that it is not competent for a 
District Magistrate to bring into the limits of liis district by issue of a 
warrant or other process for the purposes of Chapter VIII of the Code, a 
person who at the time is not actually within the limits of his district. 
With reference to s. 110, I am of opinion that, even reading s. 526 with 
that section, the clear intention of the Legislature is that such proceedings 
must be held within the district in which a person from whom it is sought 
to take security is residing and not in any other district. Section 110 
provides that a Magistrate of the district or other Magistrate of the 
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first class on receiving certain information as to a person then 
witiiin tlie local limits of his jurisdiction may call on such person 
to sliow cause why he sliould not give security. Further, it appears 
that such Magistrate must hold an inquiry as provided by the subse- 
quent sections of the Act, and that if on the result of that 
inquiry he is satisfied that. there is within the local limits of his juris- 
dictmn a person to whom, c.f/., s. 110 applies, he then may make absolute 
[ll] the order requiring that person to furnish security. In my opinion 
a Magistrate of another disti'ict to whom the case might be transfeiTed 
would not ha competent to arrive at the finding required before the order 
to give security could be made absolute : for the power given by the sections 
which prescribe the procedure for the inquiry is one which as a condition 
precedent to making absolute the order for security requires the ^lagistrate 
to find that there is within the limits of kis jurisdiction a person to wiiom 
s. 110 applies. 1 hold that a first class Magistrate, for instance, of 
Bulandshalir, would be incompetent to act under this chapter in respect 
to a person residing in the district of Meerut against whom proceedings 
liad been commenced in ^feerut and who had been brought into the 
Bulandshalir district on transfer of those proceedings and not because be 
was residing witliin the limits of that district. The Bulandshalir 
Magistrate could not find that s. 110 applied to the accused within the 
local limits of his jurisdiction (Bulandshalir) and would have no jurisdic- 
tion as to Meerut. I am of opinion that the order of this Court trans- 
ferring such a case, say, from Meerut to Bulandshalir, could not confer 
on a Magistrate of Bulandshahr a jurisdiction which belongs to tiie 
Magistrate of Meerut. For these reasons I reject this applica- 
tion. 

Application rejected. 


16 A. 11 (F B.) = 13 A.W.N. (1893) 211. 

FULL BENCH. 

Before Sir John Edge, Kt., Chief Justice, Mr. Justice Tyrrell, 

Mr. Justice Knox, Mr. Justice Burkitt and Mr. Justice Aiktnan. 

Ballu Ram ( Plaintiff) v. Raghubar Dial and another 

{Defendants).^' [I3th July, 1893.] 

Ciril Procedure Code, s. 285 — Execution oj decree — Money attached in execution in two 
Courts — “ Court of highest grade ” — Munsxf's Court — Small Cause Court. 

In tbe North-Western Provinces the Court of a Muosif must, for the purposes 
of s 265 of the Code of Civil Procedure, be regarded as of a higher gr^de than a 
Court of Small Causes. 

112] So held by Edge, C. T., Tyrrell, Burkitt and Aikman, Knox, J>. 
dissenliefite. 

Per Knox, J. The respective functions of a Munsif’s Court and of a Court of 
Small Causes in the North-Western Provinces sro such that the Courts do not 
admit of the comparison implied by the term “grade " being instituted between 
them for the purposes of s. 285 of the Code of Civil Procedure. 

This was a reference to a Full Bench made at the instance of Knox 
and Bui'kitt, JJ., by their order of the 17th of May 1893. The question 

" Second Appeal No. 1283 of 1890 from a decree of Shah Ahmad-ullah, Subordinate 
Judge of Allahabad, dated tbe 18tb September 1690, reversing a decree of H. David, 
Esq.t let Munsif of Allahabad, dated the 23rd January 1890. 
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referred was whether, for the purposes of s. 285 of the Code of Civil 
Procedure, the Court of Small Causes at Allahabad was or was not a 
Court of higher gi'ade than tlie Court of the ^lunsif at Allaiiahad, 

The facts of the case were as follows:— 

The plaintiff, Ballu Ram, lield a money decree against Mahpal Singh 
(defendant No. 2) in the Court of tlie first Munsif of Allaiiahad. Raghubar 
Dial (defendant No. 1) obtained three decrees in the Court of Small 
Causes against Mahpal Singh on the lOtb of December 1888. l^allu Ram 
made an application on the 21st of November 1888, for execution of bis 
decree, dated the Gth of December 1870. to the Court of the Munsif for 
recovery of Rs. 1,277-1-0, and at the same time it was prayed^ that the 
money due to ^lalipal Singii, and lield in deposit in tlie Distiict Rngineei s 
office at Allahabad, might be paid to iiim, Ballu Ram. 

On the same date an order was issued for the attachment of the 
money aforesaid, and it readied the office of tlie Executive Ijngineei on 
the 22nd of November 1888. Tlie application for execution aforesaid was 

struck off on the 17th of January 1889. 

Raghubar Dial made an application for execution of his decrees on 

the 2lBt oi December 1883, and lie also made an application on the 21st of 
December 1888, for attacliment of the money due to Mahpal and held in 
deposit in tlie office of the Executive Engineer, and this was sent on to 

the said office on the 2nd of January 1889. 

Rs. 316-1-3 were sent from the aforesaid office to tlie Court of Small 
Causes. Ballu Ram made an application to receive this money in pay- 
ment of the money due under his decree, but this [13] application was 
rejected, and subsequently Raghubar Dial, realized Rs. 282-15-3, the 
amount due under his decrees. 

Ballu Ram made an application for the attacliment of tlie surplus 
money, and that money was caused to be paid to him in part payment 
of the amount of his decree. He then brouglit a suit in the Munsif s Court 
against Raghubar Dial and Mahpal Singh for the refund of the sura of 
Rs. 282-15-3 which was caused to he paid to Raghubar Dial by the Small 
Cause Court, alleging that lie had a prior riglit to receive the money in 
question. 

The Munsif passed a decree in favour of the plaintiff, though for a 
somewhat smaller amount than tliat claimed by him. The defendants 
then appealed to the SuhorJiiiate Judge, who reversed the decree of the 
Munsif and dismissed the plaintiff’s suit with costs. 

The plaintiff then appealed to tlie High Court, and the appeal coming 
before Knox and Burkitt, JJ., a reference to the Full Bench of the 
question of law involved therein was proposed. 

Mr. Abd^ll Majid, for the appellant. 

Pandit Smder Lai, for the respondent. 

The judgment of the majority of the Full Bench (Edge, C.J., 
Tyrrell, Burkitt, and Airman, JJ.) was delivered by Edge, C.J. ; — 

JUDGMENT. 

As s. 285 of Act No. XIV of 1882 is applied by s. 5 of that Act to 
Courts of Small Causes, it follows in our opinion that a Court of Small 
Causes must have a grade witliin the meaning of s. 285. 

With reference to s. 285 of Act No. XIV of 1882, we think that the 
question as to whether a Court of Small Causes in these Provinces is of 
a higher, or of a lower, or of the same grade as a Court of a Munsif, must 
be determined on a consideration of the scope of the jurisdiction of those 
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ouits respectively. We see no otlier test which can be applied to the 
question be ore us, which would be equally applicable to a determination 
as to the relative grade of otlier Courts so far as s. 28.5 is concerned. 

The Com t of a Munsif has jurisdiction in suits which are wholly 
excep ed Irom the cognizance of a Court of Small Causes, and in suits not 
excepted by sub-section 1 of s. 15 of Act IX of 1887, a [14] Court of 

ordimnly no jurisdiction when the value exceeds 
Ks. oOO, whereas in such suits the Court ofa Munsif ordinarily has jurisdic- 
tion wlien ilie value exceeds Rs. 500 and does not exceed Rs. I 000. We 
^nsequent y ^ome to the conclusion that iov tlie purposes of s.’ 285 of Act 
No. \L\ of ISS-. the Court of a Munsif must he regarded as a Court of a 
iigher grade tluui a Court of Small Causes. That is our answer to the 
question wliicli has been referred to the Full Bench. 

Knox. J.— It is with a great regret that I find myself unable to 
agree witli my learned brothers as to the answer wliich shou'd bo returned 
to the question which has been referred. 

The word grade,” upon a proper understanding of which the answer 
to the question in my opinion mainly depends, has not been defined, either 

‘ ^I'ocedure or in the General Clauses Acts of 1868 and 
So far as I have been able to ascertain, it lias been defined in no 

otlier stauite. or some help to the answering of this question might have 
been derived Irom considering sucii definition. In the ordinary use of the 
word it means a step in a series. As I understand the term, there can be no 
grade without a series, and persons and impersonal objects can only be 
gra led when and so far as they both possess in common some quality which 
adinits of being measured and compared. To illustrate the meaning 
which I attach to the word. It is not a misapplic ition of the term to use 
it m speaking of tlie otfic>s of a Judge and of a Collector, if the mere 
accident ot the salary which is attached to each office is under considera- 
tion, or when the matter under consi 'eratioii is the judicial functions 
winch are attached to each of those offices for the determination of 
ceitain lent disputes. It is a misapplication of the term to use it of the 
offices generally. In otlier words, the offices do admit of being graded 
(/uoif I salary, thes' do not admit of being graded as offices generally. 
Again, I do not deny the possibility of an arbitrary “grade” being 
1)\ statute attached to an office so as to liring offices dissimilar to each 
othei into a series for a certain special purpose, and when tliey have been 
so treate<l the fact is one of which judicial notice will be taken. But 
L15j where the fact of a grade does not exist pee se or owing to its having 
lieen create 1 by statute or otherwise, so far as my judgment g 'es. a Court 
of justice must treat it as non-existent. Ic remains to be seen whether 
the Court of Small Causes at Allahabad, a Court created under Act XLII 
of 1860. does possess any quality, so far as its judicial functions are 
concerned in common with the Court of the Munsif of Allahabad, so that 
it is possible to conceive of a relative grade existing between them, or 
whether there is any provision in any statute grading them for any 
specific purpose. 

The jurisdiction of the Court of Small Causes at Allahabad is laid 
down in s. 15 of Act No. IX of 1887. It is a Court which, within certain 
limits defined by the Local Government, takes coanizance of all suits of a 
civil nature of which tbe value does not exceed Rs. 500, save and except 
certain suits set out in the second schedule attached to the Act as suits 
exi-eptod from the cognizance of a Court of Small Causes, and save and 
except any suits which may be specially excepted from its jurisdiction by 
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any special or local enactment for the time being in force. But this is 
not all. Section 16 further provides tliat, in the absence of any express 
provision in any statute to tlio contrary, a suit cognizable by tlie Court 
of Small Causes shall not be tried by any other Couit having jurisdiction 
within the local limits of the jurisdiction of the Court of Small Causes. 

The local limits of the jurisdiction of the Court are in no way 
dependent upon the local limits of tiie jurisdiction of any other Civil 
Court. There is nothing whatever which directs a Local Government to 
define those local limits so that they shall fall within the confines of one 

district. 4 , , n • 1 £ j 

The jurisdiction of tho Court of tho Munsif ut Allahiil)ad is denned 

by s. 19 of Act No. XII of 1897. It extends to all original suits cognizable 

by Civil Courts of which the value does not exceed rupees one thousand, 

save and except such suits as are otherwise provided for by any enactment 

for the time being in force. Special jurisdiction may he given to the 

Courts over certain proceedings set out in s. 23 of Act No. XII of 1887 and 

over suits cognizable [163 by a Court of Small Causes under tiio Pro\incial 

Small Cause Court Act. 1887. As a matter of fact, the Court of the first 

Munsif of Allahabad has no jurisdiction conferred upon it for the trial of 

suits cognizable by Small Cause Courts. 

But it is to be noticed that even if the Local Government wished to 
confer such jvirisdiction, it could not grant to tlie Mui^sif of Allahabad oi 
any Munsif in these provinces jurisdiction over any suit of whicii the value 
exceeded one hundred rupees. If tlie Local Government wished to confer 
such jurisdiction over suits of a larger value it could only confer 
it upon the Subordinate Judge of Allahabad, or a Subordinate Judge. 

This therefore is the state of matters when jurisdiction is contrasted. 
I will call for the sake of brevity suits cognizable by the Court of Small 
Causes at Allahabad “summary suits." those cognizable by the first 

Munsif of Allahabad “ regular suits.” 

The jurisdiction of the Small Cause Court at Allahabad over summary 
suits is plenary, over regular suits none. The jurisdiction of the Munsif 
of Allahabad is over summary suits none, over regular suits plenary. 

To my mind it is impossible to conceive of any grade as existing 
between two such Courts. They present, so far as their judicial functions 
are concerned, no quality of more or less that can l)e measured or assessed 
in any way. There is nothing that admits of being put into one and tlie 

same series. 


Is there any statutory provision which has created an ar’oitrary grade 
between them ? In the whole course of the argument we were referred to 
none, save and except ss. 13 and 28 of Act IX of 1887. There, for a certain 
specified purpose, in the one case, the appointment, punishment and 
transfer of ministerial officers, and, in the second case, for tlie pur)?ose of 
subordination to the District Court and High Court and for administrative 
control generally, the relation of the Court of Small Causes is declared to 
be the same as that of a Civil Court of the lowest grade competent to try 
an original suit of the value.of five thousand rupees. In the district of 
Allahabad [17] such Court would be tlie Court of the Subordinute Judge. 
Thus in the only case in which the Legislature has thought fit to create a 
grade for Small Cause Courts, it has declared that grade to be a grade 
superior to that of Munsif. For in these Provinces certainly, in all 
Provinces to which Act No. XII of 1887 applies certainly, and in the 
whole of British India so far as I can ascertain, no Munsif, as a Munsif, 
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IS ever eiupowerecl to try an original suit of the value of five thousand 

K there be any ^uide provided by statute to the intention of the 
Iie|is]ature as to what should be tlie relative ”rade of a Provincial Court 
ot bniall Causes, it would seem to be that, where necessary to create a 

^rade that grade would be the Mnide of a Civil Court superior to that of 

.Uunsif. In this light the provisions of s. 2o of Act No. XII of 1887 
become natural and normal. If this were not t!ie intention, that section 
would create an anom-ily. But I admit that ss. 13 and 28 of Act No. IX 
of 1887 are no s de guide to the present matter before us. The Legislature 
was there dealing with the administrative functions of the Court of Small 
Causes ; we are dealing with the judicial functions of the same Court and 
those functions as conhned to the execution of certain decrees. 

uiore significant to find that when an opportunity did present 
itself for creating a grade the Legislature was at great uains to avoid the 
creatmn of any semblance of a grade even. On the occasion when Act 
No. X of 18 m was passed, the Legislature had before it the status of 
1 roMncial Small Cause Courts. Prior to the introduction of that Act 
they w ere in no way related to District Courts and formed no part of the 
seiies in wliich the Civil Courts of a district stood in relation to the High 
Couit. Under Act No. XLTI of 1860 no Civil Court, save and except the 
Sadder Court, could on any pretence interfere with any act, judicial 
or administrative, of a Small Couse Court created under that Act. It 
was thought in 1877 expedient to alter this status. It would have been 
easy to bring by statute the Court of Small Causes into a position relative 
to the other Civil Courts, in fact to grade it, but [l8] in s. 2 of Act No. X 
of 1877 and in the amendments which have followed, s. 2, which pro- 
vided for the change, has always run “ every Court of a grade inferior 
to that of a District Court and every Court of a small causes shall, for 
the purposes of tliis Code, be deemed to be subordinate to the Higli 
Court and the District Court. In the light of these words I find it 
impossible to hold that a grade was created for the Court of Small Causes. 
In fact 1 understand from those words that the intention was not to 
grade the Court of Small Causes, at any rate, any further than in a series 
of which the steps might be: — 1 High Court. 2 District Court, 3 Court 
of Small Causes. 

This would explain also the language used in ss. 32, 39 and 40 of Act 
No. XII of 1887. 


There remains s. 28o, a section w^hich undoubtedly applies both to 
the Court of Small Causes at Allahabad and to the Court of the Munsif 
at Allahabad. But that section contains no word creating a grade, it 
merely recognizes grades which exist or have been elsewhere created. It 
is a section which applies to all kinds and classes of Civil Courts througli- 
out British India, it applies to Presidency Small Cause Courts, to 
Cantonment Small Cause Courts, and to Revenue Courts in these 
Provinces. Am I, simply because the section applies, to create a grade 
between the Court of Small Causes at Allahabad or the Court of the first 
Munsif at Allahabad and the Court of an Assistant Collector of the first 
olass at Allahabad ? No such grade exists, and, though it may perhaps 
he, as suggested, that the point was overlooked when s. 285 was enacted, 
I can only reply to the question that no grade exists at present. No 
grade existing, there can be and is no difference in grade, and questions 
to be determined under s. 285 must be and should be determined in the 
Court under whose decree the property was first attached ; the rule in 
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fact that prevailed before Act No, X of 1877 found its place on the 

Statute Book. , f i 

On the case being sent back to the Division Bench for disp^a , 

the following order was passed in accordance with the opinion of the Full 
Bench : 


ORDER OF THE DIVISION BENCH. 

[19] Knox and Borkitt, JJ. — This Court having in a Full Bench 
decided that the Court of a ^lunsif must be regarded as a Court of higher 
grade than a Court of Small Causes, the preliminary point upon whicli 
this appeal was disposed of by the lower appellate Court is reversed, am 
tlie case will go back to that Court with directions to readmit tlie apjieal 
to its original number on the register and to decide it on the merits. 

Costs will abide the event. 

Appeni decreed. 
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appellate civil. 

Before d/r. Justice Burkitt. 

% 

JAGDESH Chal'DHRI AND OTHERS (Defendants) V. TULSHI 
ChaUDHRI and others (Plaintiffs).'^' [I8th July, 1893.] 

Civil Procedure Code, s. 373—“ Order Decree "—Appeal, 

An order under s. 373 ot the Code Procedure allowing a plaintiff to 

withdraw his suit with leave to bring another suit oo the same cause of action is 
not appealable being neither one of the orders specified in s. 588 nor a decree 
within the meaning of s. 2 of the said Code. Kalian 8innh v. Lekhraj Stngh (1) 
and Jogodindro Nath v. Sarut Sunduri Debi f2) followed. Qnnga Ram v. Data 

Ram (3) dissented from. 

[F., 17 A. 97.] 

This -was a suit by one I)ody of co-sharers in a certain village in the 
Gorakhpur district against another body of co-sharers in the same village 
to obtain exclusive possession of a certain area of land io the said village 
of which land they alleged the defendants to he in possession. 

The Court of first iostance dismissed the plaintiffs’ suit on the ground 
that they had failed to prove the case set up by them. 

The plaintiffs appealed and the appeal went for disposal to the Additional 
Subordinate Judge of Gorakhpur, hut before it came on for hearing the 
plaintiffs presented an application asking to be allowed to withdi'aw tlieir 
suit wi'h libn-ty to sue again. This [20] application was granted by the 
Additional Subordinate Judge on the 13th of September 1892. The 
defendants thereupon appealed to the High Court. 

Babu Piriya Nath Chatterji, for the appellants. 

Pandit Baldeo Ram Dave, for the respondents. 

JUDGMENT. 

4 

Burkitt, J. — In this case tlie lower appellate Court, acting under 
tlie provisions of s. 373, of the Code of Civil Procedure, had permitted th© 

• Second Appeal No. 1292 of 1^*92, from a decree of Rai Mohan Lai, Additional 
Subordinate Judge of Gorakhpur, dated the 13th September 1892, confirming a decree 
. of Rai Bagebhri Dayal, Muneif of Gorakhpur, dated the 23rd April 1892. 

(1) 6 A. 211. (2) 18 C. 322. (3) 8 A. 82. 
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plaintirts to withdraw from the s'Mt on cn-tain terms with lilierty to brin- 
a flesh suiton the s^ame cause of action. From that order this appeal 
has been instituted by the defendants. On behalf of the plaintiffs-respon- 
donts a uiehmmary objection has been raised by Pandit Bnldeo Ramtothii 
ettect that the order in question is not appealable. Admittedly no 
pioMsion IS made in s. •mSS of the Code for any appeal against an order 
passed under s. .3 1 3. L nless, therefore tliat order can be considered to be 
a decree within the meaning of s. 2 of the Cod., it is not open to appeal 
Two reported cases of this Court and one from Calcutta have been 

.Si)i.,/i (1), In teat case Oldhel.l and Brodhurst, were of opinion that 
an order passed under s. 36.3 was not a decree, and that therefore no appeal 
Ia> fiom it. To the same eftect is the ruling of Trevelyan and Banerji ,T,T 
in the case of Jo(jodindro Xath v. SnnU Sundnri Dchi (2) In that case 
the learned .Judges, approving the case of Kaliau Sinqli, said as follows 
\N e do not think tliab this order is in any sense a decree. The setting aside 
or annulling; of a decree i)y the appellate Court, as has been done in this 
case, does not set aside the decree, as that term is used m its ordinary 
sense. It does not substitute anything for the decree set aside, but simply 
\vipes it out and loaves the })arties to the determination of their rights in 

a subsefiuent suit.. the order does not express any adjudication on 

the thn.g claimed, and the setting aside of the first Court’s decree or 
annulhng.it wluitever tlie term used may be, is alsonoadjudication upon any 

V® Oanr/a Ram v. DaU Ram (3). 

In L21J that case Mr. Justice Straight held that the order passed by 
the appellate Court umler s. 373 it'rt.s a decree and therefore appealable as 
such. The reasons given by the learned Judge were as follows: — “It 
seems to me that tlie order with which the Judge closes his judgment 
must 1)6 treated and regarded as one disposing of the suit and the appeal 
before Inm. It must. I think, be held to have put an end to the decree 
whicn had been passed in the defendants favour by the "Munsif, and it 
was tlierefore such an adjudication as must be regarded in the light of a 
decree.” Mr. Justice Tyrrell expressed no opinion on the point, and for 
other reasons concurred in the order proposed by Mr. Justice Straight. 
Tlie result of the authorities is that four learned Judges out of five con- 
ouired in lidding that no appeal lies against an order passed by an appel- 
I'lte Court under s. 373. After careful perusal of these authorities I must 
say for myself that the rule laid down in I.L.R , 6 Alb. 211 and I.L.R.. 

18 Cal., 322 and the reasoning on which it proceeds commend them- 
selves to my judgment. In my opinion an order passed under s. 373 
cannot be considered to be a decree, if for no other reason than because 
it does not adjudicate on any right claimed, or on any defence set up. It 
leaves all issues in the suit undetermined and relegates the parties to the 
jiosition tliey occupied before the suit was filed. Tliis is the reasoning on 
which the judgment of the Calcutta Court is founded. I fully concur 
in it, and acting on it I hold that no appeal lies in this case. The 
appeal is dismissed witli costs. 

Appexl dismissed. 


(1)6 A. 211. 


(2) 18 C. 322. 
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16 A. 21 = 13 A. W. N.{1893). 191. 

APPELLATE CIVIL. 

Before Mr. Justice, Tyrrell. 

Shitab Dei (Applicant) r. Debt Prasad (Objector)* [27th July, 1893.] 

Act VII of 1889, s. 7, cl. {i)^Certificate for collection of debts- Grant of certificate not 
to be partial. 

A Dis'rict Court acting under s. 7 of Act No. VII of 1889 must, if there are 
several applicants, elect to which, if any, a certificate should be granted. It is not 
competent to such Court to erant separate certificates to different persons for 
partial collection of the debts in respect of which a certificate is sought. 

[R., 33 A. 327 (332) = 8 A.L.J. 79 (85) = 9 Ind. Cas. 127 (129) ; 19 M. 407 ; 70 P.R. 
1904 ; U.B.R. (1897—1901) 563.] 

[22] The facts of this case suthciently appear from the jutl^^ment of 
Tyrrell, J. 

Babu liatan Cliand, for the appellant. 

Mr. J. N. Pofjose, for the respomlent. 

JUDGMENT. 

Tyrrell, J. — Musammat Bhitab Dei, mother and ^^uardian of the 
person and property of a minor, Ram Chand, alleged to liave been adopted 
by one Kundan Lai, deceased, on the 29th of Septembei 1H91, made an 
application under Act VII of 1889, for a certilicnte for the collection of 
debts due to tlie estate of Kundan Lai. The Additional Judge at Morada- 
bad gave her a certificate for the collection of part of the debts of the estate, 
which he found to have been specially devised by Kundan Lai to Ids adopt- 
ed son Ram Chand. Debi Prasad, brother’s son of the same Kundan Lai, 
on the 3rd of December, i891, preferred an objection to the grant of the 
certificate to Musammat Shitab Dei, and the Judge gave him a certificate 
for the collection of other debts due to the estate. Musammat Sidtah Dei 
appeals. It is objected by Mr. Pogose on behalf of Debi Prasad, the res- 
pondent, that there is no appeal, bur. it seems to me perfectly plain from 
8. 19 of the Act that an appeal lies from an order of the District Court 
which has granted a certificate, as the Court granted a certificate here 
to Debi Prasad, and that an appeal will not the less lie because the Judge 
gave a partial certificate to the appellant also. The order of the Judge, it 
is contended for the respondent, is justified upon the provisions of cl. (4) 
of s. 7 of the Act, which provides that “when there are more applicants 
than one for a certificate, and it appears to the Court that move than one 
of such applicants are interested in the estate of the deceased, the Court 
may, in deciding to whom the certificate is to he granted, have regard to 
the extent of interest and fitness in other respects of the applicants.” 
There can be no doubt as to the meaning of this clause, which justifies a 
Judge in selecting one out of many applicants for a certificate on considera- 
tion, amongst others, of the extent of their interest in the estate. But 
this does not imply that the Judge is competent to give a cerMficate 
for collec^ion of debts to each of them. Such a procedure would [23] 
hardly tend to the accomplisliment of the purposes of the Act, which 
was passed for the facilitation of the collection of debts on succession and 
to afford protection to persons paying debts to representative of deceased 


No. 52 OU893, from an order of H. F. D. Penniogton. Esq., Addi- 
tional District Judge of Moradabad, dated the 14tli December 1892. 
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persons. Tfc was the duty of the •Tudf:'e to have made up his mind whether 
he would give a cerDificate to tiie person with the best pri-ni/i facie case 
i.e,, the son, if he is proved to be the son, or the nephew of Kundan Lai, 
in the event of the Judge thinking that his was the best claim. It is not 
alleged in the judgment below that the Court could not decide the right 
to the certificate^ witliout determining questions of law or fact of too 
intricate and difficult a' character for determination in this proceeding; 
but, e\en if the case was such, it was the duty of the Judge to determine 
which of the several applicants appeared to him to be the person having 
prima facie the best title. The order of the Court below is set aside, and 
in lieu thereof it is ordered tliat a certificate as prayed for be given to the 
guardian rf the minor, the so-called adopted son of Kundan Lai. The 
costs will be met from the estate. 

Appeal decreed. 


16 A. 23 = 13 A.W.N. (1893), 198. 

APPELLATE CIVIL. 
Before Mr. Justice Burkitt. 


Ra-nbir Singh (Decrcedwlder) v. Drigpal and others 
{Judffnient-dcbtors}.'-' r28th July, 1893.] 

ActlVof}S'^2,s.80—ActXVof 1377, sch. ii. art. 178 — Limitation — Application for 
ail order absolute for sale of viortgarfed property. 

Article 178 of sch. ii. of the Indian Limitation Act, 1877, does not apply to an 
application for an order absolute for the sale of mortgaged property under s- 89 of 
the Transfer of Property Act, 1382. Bai Manekbai v. Manekji Kavasji (1) 
approved. 

[Dies., 20 A. 302; Not F., 24 A. 542; F , 25 C. 133: Appp., 22 C. 924 ; R.. 27 A. 
50J = A.W N. (1905) 70 = 2 A L.J- 180; 23 B. 644 (650); 25 M. 244 (295) iF.B.); 
6 Bom. L.R. 1043 : 11 C.P.L.R. 141 ; 12 C-P-L R. 82 (85) ; 6 O-C 114.] 

The facts of this case sufficiently appear from the judgment of 
Burkitt, J. 

Alunshi Gohind Prasad, for the appellant. 

The respondent was not represented. 

JUDGMENT. 

[24] Burkitt, J. — In this ca^^e it appears that the decree-holder, 
appellant, obtained a decree in the Court of final nppeal in February 1887. 
That decree directed the sale of 'property in default of payment of cer- 
tain money due on a hypothecation-bond. One or more attempts were 
made by the appellant to execute the decree befor«4 he made the present 
application for an order absolute for sale under s. 89 of the Transfer of 
Property Act. Tlie Court of first instance gave him the order absolute he 
asked for. On appeal, however, the learned Subordinate Judge, reversing 
the order of the Court below', rejected the application. He held that an 
application under s. 89 is one to w'hich the provisions of art. 178 of sch. ii 
of the Limitation Act apply, and that the application must be made within 

• Second Appeal No. 143 of 1893, (rom uu ord#‘r of Kunwar Mohan Lai, Additional 
Subordinate Judge of Gorakhpur, dated the 12th November 1892, reversing an order of 
Maulvi Abdur Rahman, Munsif of Bansgaon. dnt^d the 25th July 1391. 

(1) 7 B. 213. 
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three years from the date when the right to apply accrued. The Court 
then proceeded to hold that the decree-holder's right to apply for an order 
under s. 89 of the Transfer of Property Act accrued within tliree years 
from the expiry of the six months’ grace granted under s. 88 of that Act. 
Consequently, as this application for such an order was not made till De- 
cember, 1890, and as the six months’ grace expired some time in August, 
1887, the Subordinate Judge held that the application was time-barred. 
The decree-liolder appeals. 

In my opinion this view of the law of limitation which the Subordi- 
nate Judge has adopted is incorrect. The Subordinate Judge, referring 
to a former application for execution made by the decree-holder, quite 
correctly held that it was an application such as is contemplated by s. 235 
of the Code of Civil Procedure and within the purview of art. 179 of 
sch. ii, of the Limitation Act. He then went on to say that the present 
application, i.e., the application for an order under s. 89 of the Transfer of 
Property Act was not an application like the preceding one, and was 
therefore unquestionably governed by art. 178 of sch. ii of the Limitation 
Act. In this matter the Subordinate Judge is mistaken. The Limitation 
Act undoubtedly makes provision as to the limitation applicable to all 
suits and appeals. As to applications, however, the purview of the Act 
is by the preamble restricted to “ certain applications,” and therefore it 
evidently does not apply to all applications of all [25] kinds. 
It has been held in several cases, and the rule is now generally accepted 
that art. 178 applies only to applications " ejjisdem neneris" with the 
other applications mentioned in sch. ii, that is to say, to applications 
such as can be made under the Code of Civil Procedure. It was so lield 
by the Chief Justice of Bombay and Mr. Justice Melvill in the case of 
bai Manekbai wife of Ra^tamji Beramji v. McmeJcji Knvasji (1). That 
case has been frequently followed in other High Courts. Applying, then, 
the rule laid down in that case to the present appeal, it is clear that the 
order of the Subordinate Judge is wrong, for the application made to the 
Munsif was not one which under any circumstances could be presented 
under the Code of Civil Procedure. It is an application which could be 
made and granted only by virtue of the provisions of s. 89 of the Transfer 
of Property Act. 

Therefore, as this application is not one which could be made under 
the Code of Civil Procedure, I hold that art. 178 sch. ii. of the Limita- 
tion Act, does not apply to it. The Limitation Act was enacted some 
years before the passing of the Transfer of Property Act, and I cannot find, 
nor has my attention been called to, any rule of Limitation aliunde which 
could be applied to an application under s. 89 of the latter Act. I am 
accordingly obliged to hold that there is no limitation rule under which the 
application made by the appellant in March, 1890, can be considered to fall 
and that it was not time-barred when made. 

I must therefore set aside the order of the Subordinate Judge I'eject- 
ingthe application as barred by art. 178, and. allowing this appeal, I dismiss 
the respondent’s appeal to the lower appellate Court and I restore the 
order of the Court of first instance with costs against the judgment-debtor, 
respondent, in all the three Courts. I remand the record for the purpose 
of further execution. 

Appeal decreed. 
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[26] APPELLATE CIVIL. 

Before Mr. Justice Aikman. 

Mangal Khan and others iDecree - Bolders ) v . Salim-ullah 
Khan and othehs ( Jiulfjment - Debiors ). " [1st August, 1893.] 

A.ct VII of 188'^, s. 4, subs. ( 1 ). cl. ib) — Execution of decree — Application foi- execution 
unaccouipanted by certificdte. 

Though under certain circumstances a Court may be prohibited byAotNo. 
VII of l^*89 from granting execution of a decree unless a certificate of succession as 
provided by the Act is produced before it, it does not therefore follow that under 
such circumstances an application for execution is a bad application because itis 
unaccompanied by a certificate. Drojo Nath Surma v. Isswar Chundra Dull 
(1), followed, 

[F., 18 A. 34 ; 20 B. 7G : 0 C.L.J- 443 (449) = 13 C.W.N. 533 (638); AppI , 1 Ind. Cas. 
57 (60-; R.. 31 M. 77 = 17 M.L.J. 566; 9 tnd. Gas. 800 ; 13 lod. Cas. 78 (79) = 10 
M.L.T. 532 (533) = (10I1) 2 M.VV.N. 659 (660).] 

The facts of this case were as follows : — 

One Muhammad Ahsan Khan held a decree, dated the 24th of July, 
1882 against Karim-ullah Khan. Several applications were made by 
the decree-holder for execution, but were struck off owing usually to non- 
payment of process fees. On the 3rd of February, 1888, application was 
made by one Mangal Khan as heir to the decree-holder for execution by 
sale of the property affected by the decree. That property being ancestral, 
the case was transferred to the Revenue Department, but on the 6th of 
September 1888, the application was rejected by reason of the absence of 
Mangal Khan. Subsequently, an application for sale of the property was 
made on the 29th of September, 1888, by Mangal Khan and Nawab 
Begam, as heirs of the original decree-holder, but that application was 
struck off' on the ground that they had not obtained a certificate for the 
collection of the said decree-holder’s debts. The eighth application for 
execution was made on the 29th of April, 1891, by Nawab Begam, 
Ghulam Nabi Khan, and Husain Ali Khan. That application was also 
rejected on the 4th of July, 1891, on the ground that the applicants were 
not furnished with the necessary certificate for collection of debts. On 
the 2nd of October, 1890, Mangal Khan, Nawab Begam, Husain AH Khan, 
and Ghulam Nabi Khan (i. e., all the present appellants) appHed for an 
order for sale under s. 89 of the Transfer of Property Act, 1882, but that 
application too [27] was rejected, on the 13th March, 1891, on the 
ground of non-production of a certificate for collection of debts. The 
application which is the subject of the present appeal was an appHcation 
for sale of the property made by all the present appellants on the 20th 
of July, 1892. To that application the heirs of the judgment-debtor filed 
objections. The Subordinate Judge of Shahjahanpurrejected the application, 
applying the ruling of the High Court in the case of Pheku v. Prithi Pal 
Singh (2). The applicants then appealed to the High Court. 

Mr. Roshan Lai, for the appellants. 

Mr. Aniir^ud’din and Munshi Govind Prasad, for the respondents. 


“ First; Appe.%( Nr*. 37 of 1893 from an order of Rai Baowari Lai, Subordinate 
Judgo of Bhabjabanpur, dated ibe 2l6t. January, 1893. 

(1) 19 0. 482. . (2) 15 A. 49. 
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JUDGMENT, 


1893 


AlKMiN, J — This is an appealfrom an order of the Subordinate 

-Judge of Shahjahanpur in the execution department. The decree-holders 

are the appellants. The learned Subordinate Judge dismissed their appli- 

•cation for execution, reiving upon the decision of this Court in the case of 

Phekii V. Prithi Pal Sinnh (1). That decision has since been overruled 

‘by a Full Bench in the case of Dhonkal v. Pkakkar Singh (2). The order ^ 

of the lower Court, which is based solely on s. 158 of the Code of Civil ^ A.ny.H, 

Procedure, cannot;, consequently, be sustained. On the part of the iudg- 

ment-debtors a petition of objection was tiled under s. 561 of the Code, in 

which it is pleaded that the application for execution is time- barred. The 

application now before the Court was presented on the 20th of July 1892. 

The last preceding application was presented on the 29th of April 1891. If 
"that was a good application it is clear that the present application was 
within time. The application of the 29th April of 1891. was. on the 
4th of July 1891, struck off owing to the failure of tlie applicant to 
.produce a certificate under the Succession Certificate Act, No. VII 
of 1889, It is contended by the learned counsel for the respondents 
■that the failure of the applicants to furnish the required certificate 
invalidates the previous application. I am not prepared to accede 
to that contention. The provisions of s. 4, sub-s. 1, cl. (6) of Act 
[28J No. VII of 1889, preclude a Court from proceeding, upon the appli- 
cation of a person claiming to be entitled to the effects of a deceased 
person, to execute against a judgment-debtor of the deceased a decree for 
the payment of the debt, except upon the production of one or other of the 
■certificates set forth in tliat section ; but it is nowhere laid down that the 
application for execution must be accompanied by a certificate : it only 
provides that the Court shall not proceed to execution until a certificate 
has been produced. In like manner in the case of a suit the section prohi- 
bits a Court from passing a decree against the debtor of a deceased person 
on a suit tiled by a person claiming to be the heir of the deceased without 
the production of a certificate, but it does not prohibit the institution of 
the suit. In the case of Brojo Nath Surma v. Isswar Chundru DiUt 13), 
it was held that an application to execute, although unaccompanied by a 
certificate was a good application in law. I entirely concur in this view. 

The application of the 29th of April 1891, was an application within the 
meaning of cl. (4), art. 179 of sch. ii of the Indian Limitation Act, 1877, 
and therefore the present application was within time. For the above 
reasons I allow the appeal with costs, and, setting aside the order of the 
lower Court, direct that Court, to restore the application to its file and 
proceed with the execution according to law. The objection tiled by the 
irespondents is dismissed with costs. 


Appeal decreed. 


% 


•(1) 15 A. 49. 


(2) 15 A. 84. 
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IKDO (Plaintiff) v. Indo AND ANOTHER (Defendants).* 

[3rd August, 1893.] 

-Ir/ XII of 1S81, 55. 93 (?i). ^^4 — Suit by a recorded cO’Sharer for recorded share of profits 

— Suit for a scttlcvicnt of accou7its— Limitation. / ^ ^ 


Where one collecting co-sharer in a ynahal sued other eollecfing co-sbarera 
not being lambardars ol the mahal, for a refund of profits which the pUintiS 
alleged tbe l 29] defendants to have collected over and above the shares which they, 
were emitted to collect. Held by TYRRELL and Knox, JJ.. that this was not a suit 
bv a recorded co-sharer for a recorded share of tbe profits of a mahal within the 
meaning of tbe former portion of s. 93. cl. (Aj of Act No XII of 1881. but was a 
suit for a settlement of accounts within tbe meaning of the latter portion of tbe same 
clause ; and. that, such being tbe case, the period of limitation applicable was 
that prescribed by tbe third paragraph of s. 94 of the above-mentioned Act. 
Dnbee Deen v. Dootga Pershad (1) referred to by Tyrrell. J. 

Pci Burkitt, J. , contra, ‘ The suit ” * " “ may be considered to be a suit for" 
profits within the meaning of the opening words of s. 93 (A) of the Rent Act, and 
cannot be considered to be a suit for ‘a settlement of accounts’ within the mean- 
ing of the concluding words of that clause.” Durga Prasad v. Dip Chand '21,. 
Kusiialo v. liavi Das (3), Dabee Deen v. Doorga Pershad (1) referred to. 

[D.. 22 A. 334.] 


This was a reference to a Bench of three Judges made at the instance' 
of Knox and Burkitt, JJ. The point referred for determination will' 
he found stated in the judgment of Burkitt, J., where the order of reference 
is quoted. 

The facts of tlie case were as follows : — 

Tlie plaintiff, being a collecting co-sharer in a certain village, sued 
the defendants, who were also collecting co-sharers in the same village to 
recover a sum of Rs. 177 principal and interest as balance of profits of 
the years ending 1294 and 1295 F., on the ground that the defendants - 
had collected during those years more than their legitimate share of the- 
profits of tlie village. The plaintiff alleged that her cause of action arose 
on the 1st of July 1887, and the 1st of July 1888, and she brought her 
suit in December 1889. 

The defendants pleaded (1) that the plaintiff had already sued for' 
the piofits for 1293 F., in the Munsif’s Court, omitting to claim for the 
profits for 1294 and 1295 F., and therefore the present suit was baiTed, 
(2) that the Revenue Court had no jurisdiction to entertain the present 
suit, and (3) that the plaintiff’s account was incorrect. 

The Court of first instance (Assistant Collector) dismissed the suit 
on the short ground that, the defendants not being lambardars [30] or in 
exclusive collecting possession, the suit for profits did not lie and that as 
a suit for adjustment of accounts it was time-barred. 

On appeal by the plaintiff, the District Judge confirmed the Assistant 
Collector’s decree, holding that the suit was one for a settlement of 
accounts. 


• Secoud Appeal No. 805 of 1890 from a decree of C. D, Steel, Esq, Officiating 
District Judge ot Aligarh, dated tbe 29th April 1690, confirming a decree of Pundit- 
Kamta Prasad, Assistant Collector of Aligarh, dated the 24th January 1890. 

(J) 3 N.W.P. H.C.Bi 4^ (2) 1 A.W.N. (1881) 27. (8) 9 A.W.N. (J689) 17K. 
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The plaintiff then appealed to the High Court and the appeal coming 
Mora Knox and Buiikitt, JJ., the question of the nature of the suit was, 
.-as has been stated, referred to a Bench of three Judges. 

Babu Jogindro Nath Chaudhri, for the appellant. 

Pandit Sundar Lai, for the respondents. 

JUDGMENT. 

Tyrrell, J. — I wish to premise the observation tliat we have 
.nothing to do now with the question whether this suit was rightly brought 
in a Revenue Court. We are asked to say what limitation applies to it 
on the assumption that it was rightly instituted in a Revenue Court and 
is one of the two suits of s. 93 [h] of the N. W. P. Rent Act. hS81. 

The answer to this question depends on the interpretation to be 
.placed on the terms of s. 93 (h) of that Act. It runs as follows :~ 
^ Suits by recorded co-sharers for tlieir recorded share of the profits of a 
■mahal, or any part thereof, after payment of the Government revenue 
and village expenses, or for a settlement of accounts.’ It is plain that 
the word “or” preceding " for a settlement ” is disjunctive. The ques- 
tion is whether the suits by recorded co-sharers for their recorded share 
of the profits of a vmhal are to be deemed to fall within the same category 
as, or to be ejusdcm (jenens with, suits for a settlement of accounts or not. 
If the answer is in the affirmative, then the limitation for both the suits 
covered by s. 93 (/i) alike will be “ three years from the day on which the 
share became duo," — paragraph 1 of s. 94. But if the answer lie in the 
negative, the limitation for a suit for a settlement of accounts will be 
found in the third paragraph of s. 94, t.e., “all other suits must be 
brought within one year from the day [31] on which the right to sue 
accrues, unless otherwise specially provided for in this Aci:.” The Act 
contains no special provision for limitation applicable to a co-sharer’s suit 
-against another co-sharer or co-sharers for a settlement of accounts. 

A suit by a co-sharer against a lambardar for a share of the profits 
of their inahal partakes of the nature of a suit against an agent or 
managing proprietor. A suit by a co-sharer, with a defined and limited 
right to collect specified rents from specified members of the common 
-tenantry of himself and the defendant in the suit, to recover rents 
wrongfully collected and appropriated by his co-sharer, is not a suit 
against an agent or manager, but a suit of a different character with quite 
other rights and causes of action. Such a suit as the latter would hardly 
arise in a mahal, the collections of which are made and the profits 
ascertained by a lambardar or lambardars lawfully charged with the 
.exclusive functions of collecting the rents and accounting for the 
profits to the other co-sharers. The suits under such village conditions 
would ordinarily be for “a share of the profits ” of the mahal. But 
there are 7nu/ia/s without any lambardar: and there are some, though 
I believe few, mahals with a lambardar who Has not the exclusive 
right and duty of collecting all the village income and distributing all 
the nett profits. The mahal of the case out of which this reference 
has proceeded, seems to be a mahal in which the parties to the suit have 
the right to collect the rents (a) from certain batches of tenants res- 
pectively, (b) from certain individual tenants exclusively, and (c) even 
irom the same tenants, taking, each for himself, a definite share of the 
entire rent payable by such tenant. Conditions like these would probably 
^ive occasion for frequent suits among these rent-collectors and profit- 
distributors on allegations that encroachments had been made by one 
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“ “'f T*® ■“ "^hole or in part 

coltrt^ i-esult. i^sin the case before us. thL a 

cctin^ co-sharer has to sue another similarly collecting co-sharer 

in thTmThar^^^ collections, implying excess appropriation of profits 
n the mahal. bucli a suit would almost necessarily involve [32] ques- 

eNu'enditm-p'" ? n ^^^counts. of collections of receipts, of 

expend tme. of collection charges, and the like, and the decision 

711111 ^ ' iTT' of accounts ” between the 

j aitie^ It uould be a. misnomer, in my opinion, to call such a suit 

nf.n V itX '"i r. is the termhius 

a ^juo 01 this latter suit. On the other hand, not only is the suit “for 

a settleinent of accounts” different in respect of the legal character of 

tlie parties to some extent, and of the rights and causes of action, from 

an ordinary co-sharer s suit for a share of the profits, hut while the ter- 

wuus ri q/io o the latter is appropriately fixed by the time when the share 

became due, this would not be an appropriate starting point for a suit for a. 

settlement of accounts in which no “share of profits” is alleged to be due 

and payable by the defendant, but a settlement is claimed on the basis. 

ol improper collection and appropriation of the plaintiff’s moneys by 

the defendant. The more fitting limitation for the suit for a settlement 
■of accounts would be a period calculated from the day on which the 
right to sue accrues, that is to say, the limitation of the third paragraph 
ot s. J4. It would be easy to assign reasons wliy the shorter time of one 
year from such a day should be fixed for the suit for a settlement raising 
several, and perhaps complicated, questions, for which fresh and accurate 
contemporary evidence would be needed, while three years may safely be 
allowed for tlie determination of the simpler issues raised in a suit for a 
siiare. Moreover, the three years' limitation of the first paragraph of 
s. 94 IS in harmony with the limitation of the general statute for civil 
suits of a similar character, while the suits of Part IV of schedule II of 
Act No. XA of 1877, which are in some respects more analogous to the' 
suit before us than is the suit for a share of profits, have a different start- 
ing point and a different period. I make these remarks, not with any 
intention to suggest that the suit now in question is a suit for civil, rather 
than for revenue jurisdiction, but as possibly indicating that the suit for 
a settlement of accounts of s. 93 (AJ is not a mere variation of a suit fora 
share of profits, but an independent suit of a different character and scope. 

[33] Lastly, I am led to the conclusion that the Legislature meant 
to place suits for a settlement of accounts in the third paragraph of s. 94 
for the purposes of limitation by the consideration that the Act No. XIV 
of 1863 expressly assigned this limitation to such suits. 

The judgment of this Court in Dahee Deen and others v. Dcorga 
Pershad and another (1) is authority for the view that a sharer’s suit for 
a share of profits under Act XIV of 1863 was a suit generically and parti-* 
cularly different from his suit for an account. 

My answer then is that this is not a suit for a share of recorded pro^ 
fits : and that the limitation for a suit for a settlement of accounts under 
s. 93 {h) of Act No. XII of 1881, is to be found in s. 94, paragraph 3 of 
the Act. 

Knox, J. — I concur with my brother Tyrrell that the suit before us 
is certainly not a suit by a recorded co-sharer for her recorded share of 
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the profits of a mahal or any part thereof after payment of the Govern- 

menb revenue and village expenses. nmfiu 

The appellant, it is true, in her plaint, called her one 
under s. 93 (h) of ilie North-Western Provinces Rent Act 1881, but it her 
claim be not one properly faUing under the portion of tha ^ 

suit for profits. The suits under the fimt half of clause ('j ■ 
recover the share of profits recorded in the papers known as ^ 

nohim bujhamthissadamn. papers kept up m e^ry village 

accountant. Concerning tlie preparation “j. ‘‘‘f f 
made by the Board of Revenue under s. 2o7 of Act No. \I\ of 1873. pio 
vides that it shall be kept up concurrently with the sitjaha, and conten - 
plates its preparation as soon as possible after the coinmunit> 
through the form of annually balancing accounts. A second lule Na 4 
runs thus:- ‘The patwari is bound at the times hxed ocal cus om 
for audit of accounts to explain to the sharers assembled how then accounts 

stand for the season or year for which audit is made, and m the event o 
any sharer demanding a written statement of his account tlie patwan is 
[34] bound to furnish him with such statement prepared from his oftcial 
papers." That paper records the settlement of accounts by the co-sharei 

in a village. It shows under ' Collections : 

(1) The name of the sharer who made the collection. 

(3) On what account realized. 

(4) Amount. 

(7) To whom paid. 

(8) On what account. 

(9) Amount. 

and after this has been preoared and profits ascertained, a suit for 
profits would nat urally lie. 

It is upon these records and the kheiuat and biijharal hissadaran for 
the recorded share of the profits of a mahal or any part thereof, that in my 
opinion a suit under s. 93 {h) lies, and the present suit is not one based 
either upon these records or upon a statement of accounts held and pronts 
ascertained. The very form of the plaint shows this. 

I would reply that the suit is one for settlement of accounts and 
therefore governed by the limitation of one year. 

BURKiTT, J.— The reference from the Division Bench to this Bench 
is in the following words “ This appeal presents a question not free 
from ditficulty. The appellant and the respondents are co-sliarers m one 
and the same mahal. Both appellant and respondents liave coUected 
rents, and now appeUant. alleging that respondents have collected more 
than their due, sues to recover from respondents the sum collected by 
them in excess. It is contended before us that this is not a suit for the 
recorded share of the profits of a mahal as described in the plaint, but a 
suit for a settlement of accounts, and barred because more than one 
year has elapsed from the date on which the cause of action is 

laid. ” , , , 3 .. 

Then, after stating that the respondents are not lambardars, and 
that no local custom or special contract under s. 106 of the Rent 
Act has been proved, tlie reference proceeds “ We think, [3S] as the 
questions raised are important ones, that the case should be heard by a 
Bench of three Judges, and we direcG that the case be laid before the 
learned Chief Justice for orders.” 
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Now, as T understand the reference, it raises two questions for decision, 
namely, can the suit, the nature of which is described in the referring 
order, be considered to be (1) a suit to recover a share of the profits of a 
mahal or any part tliereof within the meaning of the first portion of s. 93, 
cl. (/i) of the Kent Act: or (2) a suit for a settlement of accounts? The 
limitation question Avill depend on the answer to these questions. If (1) 
be answered in the atiirmative, then the limitation will be that prescribed 
b\ the first clause or s. 9-1 of the Kent Act. But if (l) be answered in the 
negative, and if (2) be answered in the affirmative, then the suit would be 
one of the "other suits" to which the third clause of s. 94 would apply. 

As to (1), tliere is a direct authority in this Court proceeding from 
Judges whose opinion is entitled to the greatest deference: I refer to the case 
of Dirnja Parsad v. Dtp Chand (1). In that case, like the present, the 
resuondent was not a lambardar, but had made collections. He was sued 
by co-sharers for their share of those collections, as is the case here. The 
learned Judges (Pearson and Spaokie, JJ.) who heard the appeal, held that 
there was "nothing in the terms of clause(/i)of s. 93 of Act No. XVIII of 1873, 
to warrant the conclusion that a suit of the nature therein described could 
only be brought against a co-sharer wlio was a lambardar and as the 
suit had for its object the recovery or three years’ profits, it is evident 
that the Court apulied the three years’ limitation period prescribed by the 
first clause of s. 94 of the Rent Act. That case was followed in the sub- 
sequent case of Khushalo v. Rain Das (2). 

My brother Tyrrell has written a very closely reasoned judgment 
showing that the term "profits” would not strictly apply to the moneys the 
recovery of wliicli is sought by this suit. I fully concur in most of his 
arguments, but I hesitate to apply them to [36] this case. Considering 
the object with which the Rent Act was enacted, namely, to give exclusive 
jurisdiction to Revenue Courts over all litigation between larabardars, 
co-sharers, inferior proprietors and tenants as such, we ought, I think, to 
interpret the provisions of that Act in all doubtful cases in favour of the 
Revenue Court jurisdiction. Accordingly, in this case we might well, in 
my opinion, follow the authority of Durga Prasad v. Dip Chand (l) and 
hold that there is nothing in the first clause of s. 93 ih) which excludes 
from its purview a suit like the one we are now considering. 

At the same time I am quite willing to admit that in my opinion the 
suit might also well be described as a suit for money payable by the 
defendant to the plaintiff for money received by the defendant for the 
plaintiff’s use, and as to this I would refer to the case of Bansidhar v. 
Behari Lai (3). 

As to question (2), I have no hesitation in saying that in my opinion 
the suit in this case cannot be considered to be one for a " settlement of 
accounts.” A perusal of the plaint is, I think,, sufficient to show that that 
description is inapplicable. The plaint does not either expressly or im- 
pliedly ask for any such settlement. It alleges that the defendants owe 
the plaintiff a certain specified sum and prays judgment for that amount 
against the defendants. The cause of action alleged is that defendants 
had collected the whole of the rents from the joint tenantry and had refused 
on demand to pay plaintiff her share. 

Now it is to the plaint only and not the defence that we must look 
to see what is the nature and description of the suit. The plaint here 


^2) 9 A.W.N. (1889) 171. 
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asks for a certain sum as profits, and does not ask for any settlement of 
accounts. I have the authority of the case of Dabee Deen v. Door<ja 
Pershad (1) for holding that, though in a suit for profits it may be neces- 
sary to go into the accounts for the purpose of ascertaining whether the 
sura claimed is due, that necessity does not alter the character of the suit 
80 as to turn it into one [37] for a settlement of accounts. In the 
proposition laid down in that case, I fully concur, and, applying it to the 
case now before us, I hold that the answer to question (2) must be in the 
negative. 

Accordingly the answer I would make to the reference is: — (1) that 
the suit out of which the appeal has arisen may be considered to be a suit 
for profits within t)ie meaning of the opening words of s. 93, clause {h) 
of the Rent Act, and (2) that it cannot be considered to be a suit for 
a “settlement of accounts ” within the meaning of the concluding words 
of that clause. 

The appeal being returned to the Bench concerned, was subsequently 
(on the 13th of November, 1893) dismissed in accordance with the 
■opinion expressed by the majority of the Bench as to the question 
referred. 

Appeal dismissed. 
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APPELLATE CIVIL. 

Before Mr. Justice Burkitt. 

Janki Das {Decree-holder) v. Ram Pabtab and another 
{Judgment-debtors).* I3rd August, 1893.] 

■Civil procedure Code. s,^i36~ Bond for production of judgment-debtor — Conditions in 
bond unprovided for by s. 336. 

Where in a bond under s. 836 of ibe Code of Civil Procedure, bfftides the usual 
oovenantB to produce the judgment-debtor before the Court, and that the judg- 
ment'debtor would apply to be dooiarod an insolvent, further stipulations were 
contained as to what should happen if the judgment-debtor’s applicatiou to be 
declared insolvent were refused, it was held that the latter stipulations were not 
such as were contemplated by s. 836 and could not be enforced under that section. 

i[ReI. OD. 7 Ind. Cas, 917(9l8); R.,100P,R. 1894. D.. U.B.R. {189-2-1896i Civil 269.] 

In this case the appellant caused the respondent to be arrested in 
•execution of a decree held against him by the appellant. The judgment- 
debtor on being brought before the Court expressed his intention of 
applying to be declared an insolvent, and, under the provisions of s. 336 of 
the Code of Civil Procedure, filed the necessary security for his so applying. 
The security-bond given on behalf of [38] the judgment-debtor contained 
the following condition, that if the judgment-debtor failed to apply to be 
•declared insolvent, or if, in the event of his so applying and the application 
being dismissed, the surety failed to bring him into Court, he, the surety, 
should be liable for the decree. 

The judgment-debtor applied within the specified time to be declared 
An insolvent, but his application was rejected. The decree-holder accord- 
ingly applied to the Court that, in accordance with the condition of the 

* Second Appeal No. 1815 of 1892, from on order of E. 0. Leggatt, Esqr.. District 
■Judge of Mirztpur, dated ihe 6th September, 1892, oonfirmingan order of Syed Zain-ul- 
abJin, Subordinate Judge of Mirzapur, dated the 7th May, 1892. 

(llSN.W.P. H.C.R. 49. 
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JUDGMENT. 

BuRKITT, J. — In this appeal, with reference to the reported cases of 
Koylash Chandra Shaha v. Christophoridi (1) ^iidRamza7i v. Gerard (2), 
I.fully concur in the opinion expressed by my brother Aikman in the recent 
case of Banna Mai v, Jamna'UaH (3), that when a surety gives the bond 
prescribed by s. 336 of the Code of Civil Procedure to produce a judgment- 
debtor before the Court and in order r.hat the judgment-debtor may apply 
to he declared an insolvent, that engagement is discharged as soon as the 
judgment-debtor has so appeared, and has applied to be declared an insol- 
vent. It appears, however, that the bond in this case contains a certain 
other covenant by the surety as to what would happen in case the [39] 
application to be declared an insolvent were refused. Such covenants in 
my opinion do not come within the purview of s. 336 and cannot be 
enforced in the manner prescribed by that section. I therefore dismiss 
this appeal with costs. 

Appeal dismissed. 


security-bond above-mentioned, the surety might be ordered to produce 
the judgment-debtor m Court and that he might be sent to jail. 

This application was rejected by the Court executing the decree (the 
Subordinate Judge of Mirzapur), and the decree-holder thereupon appealed 
to the District Judge, making the surety also a part to the appeal. The 
District Judge dismissed the appeal, holding that the order of the Subor- 
dinate Judge not being an order under s. 244 of the Code of Civil Proce- 
dure, no appeal lay from it. 

The decree-holder then appealed to the High Court. 

Pandit Sundar Lai, for the appellant. 

Babu Viddya Charan Singh, for the respondents. 


16 A. 39 = 13 A.W.N. (1893) 199. 

REVISIONAL CIVIL. 
Before Mr. Justice Aikman. 


Dasrath Rai and others {decree- holder a) v. Sheodin Rai and 
ANOTHER (Judgment-Debtors)." [7th August, 1893.] 

Civil Procedure Code, s. 622—Revision~Construclionofdocunt£nt. 

The fact that a Court has misunderstood the effect of a document in evidence 
does not constitute a ground upon which the High Court can interfere in revision 
under s. 622 of the Code of Civil Procedure. 

[R., 4 N.L.R. 184.1 

The facts of the case, so far as they are necessary for the purposes 
of this report, appear from the judgment of Aikman, J. 

Munshi Gobind Prasad, for the applicants. 

Mr. Abdid Raoof, for the opposite parties. 


JUDGMENT. 

Aikman, J. — This is an application asking this Court to exercise its^ 
powers under s. 622 of the Code of Civil Procedure. The applicants 

• Civil Revision No. 7 of 189.3, against an ordpr of Pandit R*j Nath Sahib,. 
Additional Subordinate Judge of Ghazipur, dated the 7th November, 1892. 

(1) 16 C. 171, (2) 13 A 100. 13)13 A.W.N. (1893). 68. 
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decree-holders, and the opposite parties are their judgment-debtors. Tlio 
lower Court, that of the Subordinate Judge, held that the applicants 
decrse was time-barred. It is admitted that no appeal lies from the oidei 
of the lower appellate Court. In revision it is contended tliat the 
Subordinate Judge, in holding tlmt the execution of the decree was barred 
by limitation, acted illegally in the exercise of his jurisdiction. The case 
for the applicants was very ably argued by Mr. GobM Prasad, but, 
after giving due consideration to his contentions and to the cases 
cited by him. I am of opinion that this is not a case in which this 
Court has power to interfere under tlie provisions of s. 622 of the Code 
of Civil Procedure. The gist of the contention on behalf of the applicants is 
[ 40 ] that the lower Court, in holding the decree to be time-barred, did 
not properly appreciate the effect of a deed of compromise, dated the 18th 
of May, 1887, at whicli the parties arrived, and by which instalments for 
the payment of the decree were fixed. It appears to me that if on such a 
ground this Court could interfere in revision, it would be difficult to draw 
a line as to the cases in which it could not interfere. If the applicant’s 
contention was a sound one, it might in some otlier case he argued witli 
equal force that a Subordinate Court has failed to appreciate properly 
what was said by a witness. It is (piite clear that the lower Court’s 
attention was drawn to the compromise. It is possible tliat it did not 
proi^erly appreciate the terms of tlrat document, but, if so, it cannot l)e 
said to have tliereby ' acted in tlie exercise of its jurisdiction illegally oi 
with material irregularitv.’’ I agree with what was said by my brothei 
Burkitt in the case oi ' Raghunath Sakai v. Official Liquidator of the 
Hivialaya Bank (1). In my opinion this application cannot be enter- 
tained, and I reject it with costs. 

Avplicatton rejected. 
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FULL BENCH. 

Before Sir John Edge, Kt., Chief Justice, Mr. Justice Burkiti 

and Mr. Justice Aikman. 

Sadhu SahU (Defendant) v. Raja Ram and OTHERS (Plaintiffs).’' 

[8th August, 1893.] 

Pre-emption— Claim fensed upon cuslotn— Evidence afforded by obsokte wajib-ul-arz— 
Rules of the Board of Revenue for the settlement of the Gorakhpur and Basti districts 

{B.E.G., 8—1. s. 

The plaintiffs brought their suit in 1890 to pre-empt certain property situated 
in the Gorakhpur district. Tbcit claim was based upon two grounds : one an 
alleged contract said to be recorded in and proved hy a wajib ul-at z of 1860 
relating to the village in questioo, and the other a custom of pre-emption alleged 
to bo existing in the village. The period during which the wajib-ul-arz of 1860 
was in force expired prior to the sale which gave rise to the right of pre-emption 
sought to be enforced. Subsequently to the expiration of that wajib-ul-arz 
certain rules had been C^l] framed, with reference to the settlement of the 
Gorakhpur and Basti districts, the material portions of which, for the purposes 
of the present oase, were as follows : " A memorandum of the village customs 
will be appended to each khewat by the Assistant Settlement Officer, when be 

' Second Appeal No. 121 of 1893, from a decree of Kunwar Mohan Lai, Additional 
Subordinate Judge of Gorakhpur, dated the 3rd November 1892, reversing a decree of 
Maulvi Abdur Rahim. Munsif of Bansgaon, dated the 24th June 1891. 

(1) 15 A. 139. 
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verifies the jamabandi, and it will take the place of the documrnt hitherto known 

■.xs the wajtb-ul-oT 2 " • • • “ In regard to any custom or cotj>titution peculiar 

to the mnhal the following matters should be noticed [class tu), bccciun 25] ; (a) 
Pre-emption (as regards mahals which belong to other than Muhammadan 
proprietors) when the proprietors expressly demand that it may be noted and 
prove conclusively that the custom exists.” At the new settlement made in 
accordance with tnese rules no mention of the right of pre emption as obtaining 
in the mahai in question was recorded. 

Upon these facts it was held by EDGE, C.J., and BURKITT, J., that, having 
regard to the rules above-mentioned framed by the Bjard of Revenue for the 
settlement of the Govikhpur and Bisti districts, the mere absence of any 
mention of the right of pre-emption in the new memorandum of village customs 
was in itself no evideuce that the custom of pre-emption had ceased to exist, 
and that the tcajib-ul’arz of I8G0 might be used as evidence of the existence of 
such a custom- 
izer AIKM.\N, .7. — The absence from the new memorandum of village customs 
of any nieiitioo of the existence of a right of pre-emp' ion was a circumstance 
which the Court would be entitled to take into consideration in any conflict of 
evidence as to whether or oo the custom of pre-emption did exist- 

21 A.W.N. 29; 2 A.L.J. 6 = A.W.N. fl905) 16; D., 25 A. 90 (96) ] 


This appeal was, at the instance of Burkitt. J., referred to a Bench 
of three Judges. The facts of the case will be found in the judgment of 
Edge. C.J. They are also stated in the refemng order, which is as follows : — 

Burkitt, J. — This is an appeal in a pre-emption suit. The plaintiffs 
based their suit on the provisions of the wajib-ul-arz of 1860, which 
declared the custom of pre-emption to exist in the village and set 
out its incidents. The defendants, while not denying the fact that 
the wajib-iil-arz of 1860 had contained such provisions, alleged that 
that v^ajib-ul-arz hiid been cancelled at the recent settlement, because 
the memorandum of village customs contains no mention of any 
custom of pre-emption. This “ memorandum of village customs,” by 
paragraph 38 of the rules for the Goraklipur and Basti settlement, 
takes the place of the document hitherto known as the wajib-iU arz. 
The Court of first instance accepted the view contended for by the 
defendants and dismissed the suit. The lower appellate Court, however, 
in a very excellent and careful [42] judgment, held that there was no 
evidence to show that the custom of pre-emption declared to be in 
existence in 1860 had ceased to prevail in the village. The vendee- 
defendant appeals. His contention is that, as the custom of pre-emption 
was not mentioned in the “memorandum of village customs,” preoared at 
the recent revision of settlement, it must be held to have been cancelled. 
It will be useful here to cite the case of Jsri Siufjh v. Ganga (1) for the 
purpose of showing the value which this Court attached to a settlement 
wajib‘ul-arz. In that case it was held that a xoajib‘ul-arz prepared and 
attested according to law is prima facia evidence of the existence of 
any custom of pre-emption which it records, though liable to be rebutted ; 
that it is evidence of a contract binding upon all the parties to it and their 
representatives, and that it raise? a presumption that all the shareholders 
assented to the making of the record and were consenting parties to the 
contract. Consequently, on the authority of that case, it must be held 
that in 1860 there was a custom of pre-emption existing in this village, 
and (in the absence of evidence to the contrary) that it continued in force, 
at any rate up to the time when the “ memorandum of village customs 
was prepared. 


(1) 2 A. 876. 
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I nave now to consider what was the effectof the omission of any mention 
of the custom of pre-emption from the " memorandum of village customs " 
prepared at the recent revision of settlement in Gorakhpur. It has already 
been seen that a new name, viz., " memorandum of vdlage customs ’ was 
given in the rules for the Gorakhpur and Basti settlement to the ivajib-ul- 
arz, and I also find that a new rule was introduced as to the manner in 
which the custom of pre-emption should bo recorded in that memorandum. 
That rule, so far as it concerns the custom of pre-emption, is as follows: 

“ In regard to any custom or constitution peculiar to the mahal the 

following matters should be noticed : — 

“ (a) Pre-emption (as regards raahals which belong to other than 

Muhammadan proprietors) when the proprietors expressl> [43] demand 
that it be noted and prove conclusively that tlie custom exists. 

This memorandum is liy rule 38 to l)e prepared and appended to the 
khewat by the Assistant Settlement Oilicer, who, as I gather from rule 1, 
will usually he a Deputy Collector appointed to settlement work. _\\ ith 
him it will rest to decide whetlier a custom of pre-emption has been con- 
clusively proved” to exist in any malial. Looking, then, at the wording 
of the rules set out above, 1 find tliat two conditions must exist before any 
record of a custom of pre-emption can bo noted under it : — 

Firstly, " the proprietors must expressly demand that it be noted.' 
The words “ the proprietors,” I assume, mean all the proprietors, and not 
merely some of them or even a majority of them. Tlie result of this then 
is that, if some of tlie proprietors for any reason abstain from joining in 
or refuse to join in the “ express demand,” the Assistant Settlement 
Officer is precluded from noting a custom of ure-emption which may have 
existed in the village for more than half a century, and, assuming that 
the absence of any note as to pre-emption by the Assistant Settlement 
Officer has the legal eft'ect for which the appellant contends, the result 
would be that one or more co-sharers who, for personal reasons easily 
intelligible, disliked the custom of pre-emption, would in this way have it 
in their power to make a most vital change in the village customs against 

the wishes of all the other co-sharers. 

Secondly, when the “ express demand ” has been made by the whole 
co-parcenary body, the Assistant Settlement Officer has to decide whether 
they have produced conclusive evidence of the existence of the custom. 

If, in his opinion, the evidence produced in favour of the custom is 
" conclusive,” he is then to “ note ” it, so that instead of a custom recorded 
by the co-sharers before the Settlement Officer and verified by 
them, as under the old procedure, we now get only the opinion of the 
Assistant Settlement Officer as to whether the evidence produced 
by the proprietors was or was not " conclusive ; ” [44] and if 
he chooses to consider it not to be conclusive, he simply abstains 
from noting the custom. It is impossible to say what evidence 
an Assistant Settlement Officer would consider to be conclusive. One 
officer might be satisfied with proof of one or two instances in which the 
custom had been enforced, while another might require a dozen or more 
such instances. One officer, again, might consider the fact that no pre- 
emption suit had been instituted during the currency of the settlement 
to be conclusive evidence that the custom (though recorded at the previous 
settlement) had fallen into disuse, while another might consider the same 
fact to prove conclusively that the co-sharers had, in consequence of the 
custom, obeyed the law and had avoided transferring to strangers, and ho 
accordingly would note the custom as existing. Similar instances might 
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easily be multiplied, but the result of all would be the same, namely, that 
under the present rule we have nothing to guide ns but the opinicn of the 
Assistant Settlement Officer as to whether the evidence produced before 
him conclusively proved the existence of a custom of pre-emption. In cases 
where the custom has been noted, that opinion may be of some value, especi- 
ally when it is shown that the custom was recorded in tlie previous settle- 
ment. But in cases where no note is made, and where presumably the Assis- 
tant Settlement Officer was of opinion that the evidence in favour of the 
existence of the custom was not conclusive, I regard his opinion as useless 
and of no legal weight whatever. To take the case of the village with 
which this suit is concerned, it is indisputable that a custom of pre- 
emption did prevail in it and was recorded at the previous settlement. 
Why, then, did the Assistant Settlement Officer refrain from making any 
note of that custom at the late revision of settlement? It is impossible 
to answer that question. Possibly a the proprietors did not make an 
“express demand,” as would appear probable from the conduct of the 
vendor-defendant in this case ; or possibly the Assistant Settlement Officer 
did not consider the evidence in favour of the custom to be conclusive. 
But that at any rate some of the proprietors did not desire the custom of 
pre-emption to be swept awav is evident from the plaint in this case. 

[45] On the whole, I cannot accept the absence of any note as to 
pre-emption in the “ memorandum of village customs ” as being anything 
more than, at the utmost, an expression of the Assistant Settlement 
Officer's opinion that the evidence tendered, if any were tendered, of which 
I know nothing, did not conclusively prove the existence of the custom. 

I decline to regard it as being evidence of the slightest value against the 
continued existence of that custom, or as being presumptive evidence that 
no such custom existed at the date of the institution of this suit. 

I therefore hold that the absence of any note respecting a custom of 
pre-emption from the “ memorandum of village customs ” does not show 
that the custom of pre-emption in this village recorded in the wajib-ul-arz 
of the 1860 settlement has either been abrogated or cancelled, or that it 
has fallen into disuse. I fully concur with the learned Subordinate Judge in 
bolding that the burden of proving such a vital change in the village cus- 
toms lay on the defendant-appellant, who has failed to prove it, except by 
producing the new memorandum of vilUge customs, which, in my opinion, 
•establishes nothing in his favour. 

But as this matter is an important and novel one, I think it well 
that it should be decided by a Bench of two Judges. I therefore order 
accordingly. I should also suggest that it be laid before a Bench of 
three Judges, and I direct that the record be laid before the Chief Justice 
for such orders as he may be pleased to make. 

In pursuance of this recommendation, the appeal was laid before 
a Bench of three Judges by whom the following judgments were 
delivered : — 

Babu Piriya Nath Chatterji, for the appellant. 

Babu Viddya Charan Singh, for the respondent. 

JUDGMENT. 

ED(tE, C. J. — The plaintiffs, who are respondents here, have brought 
a suit claiming to pre-empt certain property which had been sold in the 
village by a co-sharer. The village in question was situated in the district 
of Gorakhpur, and the suit was brought in December 1890. The claim 
■for pre-emption was based upon [ 46 ] two grounds : one was an alleged 
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<joiitract said to be recorded in and proved by a wajih-ul-arz of 1860 
relating to the village, and the other a custom of pre-emption alleged to 
be existing in the village. At the completion of the recent settlement, 
thewajib-ul-arz of 1860 determined, and, so far as it was relied upon as evi- 
dence of a contract, the case based upon a contract failed, because the 
contract, if there was one, entered in that wojib-id-arz, determined with 
the determination of that and the period during which the 

wajib-ul-arz of 1860 was in force expired prior to the sale wliich gave 
rise to this suit. The wajib-ul-arz of 1860, as appears from the judgment 
of the lower appellate Court, contained a statement that this alleged 
custom of pre-emption existed in the village. It was consequently evident 
that at the time when that wojib-iil-arz was recorded, i.e., in 1860, the 
custom of pre-emption relied upon here was an existing custom in the 
village. 

For the purposes of the recent settlement in Gorakhpur and Basti 
the Board of Revenue passed certain rules and orders which were duly 
sanctioned by the Government. These rules and orders, it must be borne 
in mind, relate only to the districts of Gorakiipur and Basti. By rule 38 
of the Circular Orders of the Board of Revenue, lb90, Part II. p. 22. it 
was ordered that a “ memorandum of the village customs will be appended 
to each kheivat by the Assistant Settlement Ofticer when be verities the 
jamabandi, and it will take the place of the document hitherto known as 
the ruaj ib-ul-nrz * " In regard to any custom or constitution 

peculiar to the the following matters should be noticed [class (d). 

8. 25] : ia^ Pre emption (as regards nia,haU which belong to other 
than Muhammadan proprietors) when the proprietors expressly demand 
that it may be noted and prove conclusively that the custom exists.” 
In the memorandum of village customs which, at the recent settlement, 
was prepared there is no reference affirming, negativing or alluding to 
the custom of pre-emption. The non-existence in that memorandum 
of village customs of ail reference to a custom of pre-emption might 
be accounted for on the hypothesis that a custom of pre-emption which 
existed in I860 had fallen into desuetude, or on the hypothesis that the 
[47] proprietors had amongst themselves entered into an agreement 
excluding any right of pre-emption in the village, or an agreement that 
there should be a right of pre-emption different from that which existed 
under the custom of 1860, or on the hypothesis that they had neglected 
to demand expressly that the custom should be noted, or that, although 
they had expressly demanded that the custom should be noted, they had, 
in the opinion of the Settlement Officer, failed to prove conclusively that 
the custom existed at the date of the then settlement. It is apparent to my 
mind, having regard to the specific instructions contained in rule 38, that 
from the mere fact that the memorandum of village customs made at the 
recent settlement is silent on the question of pre-emption, it is imoossible 
to draw an inference that the custom has fallen into desuetude, tliat the 
custom is still in existence, or that the Settlement Officer refused to record 
it, being of opinion that the proprietors had failed to prove conclusively 
that the custom existed. Although the silence in that memorandum of 
village customs on the question of pre-emption by itself does not, in my 
opinion, afford evidence as to whether the custom of pre-emption does or 
does not exist, still it is a fact’ to be noted, and one which would have 
considerable bearing on the inference to be drawn, if there was even some 
slight evidence independently of the memorandum of village customs that 
the custom of 1860 had fallen intjo desuetude and was no longer observed, 
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ov that it had been agreed that it should not be followed, or that by agree- 
ment some other arrangement as to pre-emption had been come to in the 
village. 

The case stands thus in my opinion. The wajih-uUarz of 1860, 
although it has determined by effluxion of time, still affords evidence that 
in this village in 1860 the custom of pre-emption relied upon here did 
exist. There is the mere fact that the memorandum of village customs of 
the recent settlement is silent on the question of pre-emption, and there 
appears to be no further evidence one way or another as to whether the 
custom of 1860 is still in existence and in force in the village. Under 
these circumstances, there being evidence that in 1860 this custom of pre- 
emption did exist, and there being, im strictly speaking, no evidence 
that owing to desuetude or private agreement or otherwise it has ceased 
to exist, I am of opinion that the Subordinate Judge in appeal was entitled 
to find that the custom existed at the date of the sale out of which this 
suit arose. 

The view which I take is the view which I think was present to the 
minds of Mr. Justice Pearson and Mr. Justice Oldfield, when delivering 
judgment in Chadami Lai v. Muhammad Bakhsh (1). That was a case in 
whicli the riglit of pre-emption was claimed as a matter of contract. The 
evidence of the contract was a prior wajih-id-arz which had come to an end 
at the subsequent settlement. This Court declined to allow the plaintiff in 
that case to shift his ground and claim in appeal the right of pre-emption, 
as a right existing by custom. I think from the passage which I am about 
to quote that those learned Judges were of opinion that on the determi- 
nation of a wajib-ul-arz a contract recorded in it came to an end, but 
that it would still be evidence of a custom recorded in it. The passage 
runs as follows : — “ Whether or not any similar condition of pre-emption 
was entered in the previous administration paper cannot affect this claim, 
which is brought on the contract under the recent sefitlemeot paper, and 
not on any well-established custom apart from the contract made under 
the administration paper, nor would the entry of the right of pre-emption 
in a former administration paper necessarily establish, though it might be 
evidence towards proving, such a custom.” In expressing my view as to 
the effect of the documents in this case, I wish to guard myself again by 
saying that the rules to which I have referred are tiie rules relating to the 
recent settlement of Gorakhpur and Basti, and it is possible that the 
rules of the Board relating to other settlements may not be similarly 
worded. They seem to provide for a departure from the old principle 
upon which the Settlement Officer recorded all the village customs, and 
to direct as to pre-emption, that the custom shall only be recorded when 
the proprietors demand that it shall be noted and prove conclusively that 
[49] it exists. The inference which might be drawn from one of the 
older wajib'ui-arzes being silent as to the existence of the custom of 
pre-emption, that the custom did not exist, or it would have been recorded, 
cannot, in my opinion, be drawn merely from the fact that in the memo- 
randum of village customs prepared under rule 38 of the rules relating to 
the Settlement of Gorakhpur and Basti, pre-emption is not referred to- 

I would dismiss this appeal with costs. / fu, 

Buukitt, J. — In my referring order of the 2nd instant, I set fortn' 
fully the views which I entertained as to the value to be put upon an’ 
entry of a custom of pre-emption, or upon the absence of such an 
in the memorandum of village customs prescribed for preparation under 
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the rules for revision of settlement in Basti and Gorakhpur. I see no 
reason for altering or modifying any of the opinions I then expressed, 
and I am glad to find that, so far at least as the silenee of the memo- 
randum of village customs as to pre-emption is concerned, they are 
consistent with the views expressed by the learned Chief Justice in the 
judgment just delivered by him. I concur in that judgment, and in 
accordance with it I would dismiss tliis appeal with costs. 

Airman, J. — This was a suit for pre-emption brought by the plaintiffs, 
who are respondents before us. Their claim was based according to the 
language of plaint on two grounds ; first, on a custom of pre-emption, and 
next, on the xcajib-ul-arz. It is admitted that in the icajih-ul-arz wliich 
was prepared for this village at the settlement of 1860, a right of pre-emp- 
tion {whether arising from custom or from a contract between co-sliarers, 
is not clear) was recorded. It is admitted that at the recent settlement 
there was no mention of any such right in the " memorandum of village 
customs’' which by tlie rules framed by the Boar»i of Revenue under tlie 
provisions of Act No. XIX of 1873, s. 257, lias taken the place of the 
document whicli was known as the wajih-ul-arz. This icajih-ul-arz or 
memorandum of village customs forms part of the record of rights, and it is 
clear that, with reference to the provisions of s. 198 of Act No. XIX of 1873, 
the former wnjih-ill-arz has been superseded by the new record of village 
[50] customs and is no longer in force. Consequently, liad the plaintiff's’ 
claim been based upon the v'cijih^nl-arz alone, it would, I think, Iiave 
failed. But they rely not only on i\\fi wajih-ul-arz but on a custom of pre- 
emption alleged to exist in the village, and the question before us is in tliis 
appeal us to what amount of significance is to be attached to the silence 
of the “memorandum of village customs ” as to the existence of a right of 
pre-emption. I may say at once tliat I decline to draw the inference which 
the appellants by their appeal wisli us to draw, namely, that the mere fact 
of there being no record of the custom made at the recent settlement is of 
itself sufficient to prove that the custom no longer exists ; but I regret 
that I cannot concur with what has been said by my brother Burkitt in 
his referring order in this case. He is of opinion that the absence of any 
mention of the right of pre-emption in the record of rights made at the 
recent settlement is not evidence of the slightest value. I cannot at all 
agree with this view. In my opinion the silence as to the existence of any 
right of pre-emption is a circumstance which the Court \vould be entitled 
to take into consideration in any conflict of evidence as to whether or no 
the custom did exist although, as pointed out by the learned Chief Justice, 
the wording of the new rules renders the significance of the omission 
much less than it would have been under the mles which formerly 
governed the preparation of records of rights. In one other point too I 
am constrained to differ from my brother Burkitt, and that is the view 
that according to cl.(a) of rule 38 a Settlement Officer is debarred from 
making any record as to pre-emption unless every proprietor in the mahal 
expressly joins m demanding that such a record should be made It 
would, m my opinion, be sufficient to justify a Settlement Officer in 
taking action under this clause if a majority of the proprietors made the 
clemand. In the result I arrive at the same conclusion as the learned 

should 

Order of the Court. 

This appeal fails and is dismissed with costs. 


Appeal dismmed. 
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Moniu Ali Khan (Defendant) v. F. S. Martin and another 

(Plaintiffs). '" [9th August, 1893.] 

.•lc( Xll of 1831, s. XS'd ^ Appeal — Landholder and tenant — Rent payable by tenajit— Hale 
of rent. 

The criterion to be used in deciding whether an appeal lies under s. 189 of Act 
No. XII of 1881 is whether the decision would merely a0ect a particular year, or 
whether it would supply s. oi res judicata, it not appealed against for all 
succeeding years in which the landlord and tenant stood in the same relation as 
when the suit was brought : Radha Prasad Singh v. 3/a(/iwra Chaube (1) 
referred to. 

[R., 21 A. 247.] 

The facts of this case sufficiently appear from the judgment of 
Airman, J. 

Mr. H. C. Niblelt, for the appellant. 

The Hon’ble Mr. Colvin and Mr. A. B. S. Reid, for the respon- 
dents. 


JUDGMENT. 


.\IKMAN. J.— The only question for decision in this appeal is as 
to whether any appeal lay to the District Judge under the provisions of 
s. 189 of the North-Western Provinces Rent Act No. XII of 1881. The 
clause, if any. under which an appeal would lie is as follows An 
appeal shall lie in all suits mentioned in s. 93 in which the rent payable 
by the tenant has been a matter in issue and has been determined. 
In this case it is admitted that while the plaintiffs, zamindars, alleged that 
the rent payable by tlie defendant, who is appellant here, was Rs. 32-1-fi 
per annum,' tlie defendant asserted that the rent payable by him was only 
Rs. 31 per annum. But it has been contended by Mr. Nihlett on behalf 
[52] of the appellant that, as the parties were at issue, not only as to the 
amount of rent annually payable but as to the area of land held by the 
defendant, and as the rent alleged by the plaintiffs on the area which they 
asserted to be in the cultivation of the defendant and the rent admitted by 
the defendant on the area which he admittedly held, would work out to the 
same rate of rent per bigha, therefore no appeal lay; and he relies, 
in support of this view, on the decision of this Court in the case o 
Radha Prasad Sin<fh v. Mathura Chaube (1) where it was laid down 
that the words “rent payable by the tenants” mean the raffi ot 
rent payable by the tenant. In my opinion no such restricted meaning 
is to be put upon the words ‘rate of rent’ as used in that ]udgmen^ 
I think this is evident from the following passage which 1 quote 
from the judgment. “ It appears to us that where the dispute is as to 
the rate of rent that dispute may be raised in many different ways, as. 
for example, where the landlord said the rent payable was Rs. 100 and tne 
tenant said it was Rs. 50 a year, then there would be a dispute as tn 
rent payable. It might in another case be necessary to ascertain the area 
in order to find what was the rent payable or rate of rent for any pa^ __ 


• Second Appeal No. 96 of 1893, from a decree of 0. L. M. Ealrs. 
Difltrinfc Judge of Azamuarh, dated the 3 let of ^ciobor 

Gill. Bhci.. Officiating Collector of Az*mgarh, dated the 26th of May 1893. 

* * 9 A A rrs 
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year under the terms of a particular contract or accordinj^ to the custom 
which prevailed.” The criterion, which, in ray judgment, should be used 
in deciding whether an appeal lies under the clause I liave quoted, is 
whether the decision merely affects a particular year, or whether it would 
supply a plea of res judicata, if not appealed against, for all succeeding 
years during whicli the landlord and tenant stood in the same relations as 
when the suit was brought. In tliis case the effect of the decision of tlie 
Court of first instance, if not appealed against, would be to determine for 
all succeeding years that the amount of rent annually payable by the 
tenant was that asserted by the plaintiff and not that asserted by the 
defendant. To take another instance, botli parties might agree that the 
amount of ren*i annually payable was Rs. 50, but the zamindar might 
allege that that sum was payable for a holding, say, of 20 bighas, wliilst 
the defendant asserted that for tliat sum he held 25 highas. A decision 
on this issue [53] would clearly affect the rate of rent, and, according to 
the criterion laid down above, would furnish ground for an appeal under 
s. 189, as being a decision, which is left undisturbed, would affect the 
relation of the parties during the subsequent years and not only for the 
year in suit. I am clearly of opinion tliat in this case an appeal did lie 
to the District Judge. This appeal is therefore dismissed with costs. 

Appeal dismissed. 


16 A. 53 = 13 A.W.N. (1893) 205. 

APPELLATE CIVIL. 
Before Mr. Justice Knox. 


The Mussoorie Bank, Limited {Applicant) v. The Himalaya 
Bank, Limited [Opposite party).* [Uth August. 1893.] 

Act VI 0/1882, s. 169^Comi)any^Winding up—Power of Judge to review order made in 
course of liquidation— Secured and unsecured creditors— English law, application of, 
where Indian Statutes are silent—" Justice, equity and good conscience.” 

ScctioD 169 of Act No. VI of 1882 is not intended to refer to a case in which 
a Judge upon the discovery of fre^h matter considers it expedient to pass a fresh 
order or to review an order passed by him. In re the National Assurance and 
Investment Association ex parte Munday (1) referred to, 

There being no provision in the Indian statute law by which, in the winding 
up of a Company, secured creditors are entitled to any preference over unsecured 
creditors ; in such proceedings the rule of English law— that secured creditors 
can only prove for the balance of their debts after deducting the value of their 
securities— should prevail, as bsing consonant with justice, equity and good 
consoience. Waghela Rajsanji v. Shekh Uasludin (2) referred to. 

[R.. 66 P.W.R. 1907.] 


The facts of this case are fully stated in the judgment of the Court. 
Mr. F. W. Quarry, for the appellant. 

Mr. A. Strachey, for the respondent. 

JUDGMENT. 


Knox, J. — On the 20th of December 1892, the manager of th. 
Mussoorie Bank, Limited, applied to the District Judge of [54] Saharan 
pur for payment of a sum of Rs. 10,945-14-0, a sum claim ed on a dividem 

• First Appeal No. 23 of 1893. from an order of T, Benson, Esq., District Jude 
of Saharaopot, dated the let of January 1S93. ® 

(1) 31 Beavan 206. (3) U I. A. 99. 
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of one anna in the rupee, due upon a claim of the said Bank duly proved 
and certified by the official liquidator of the Himalaya Bank. Limited, in 
liquidation, on the 16th day of November 1891, as a sum due from the 
latter to the first-named Bank. 

The Judge dismissed the application, and it is from this order of 
dismissal that the present appeal has been filed. 

Before entering upon the appeal it is well to set out the facts and 
circumstances out of whicli the present proceedings arose, so far as the 
same appear from the record and are material to tlie matrers now in issue. 

The Himalaya Bank, Limited, is a company incorporated under the 
Indian Companies Act, and it is now being wound up by the Court of the 
District Judge of Saharanpur with the assistance of an official liquidator. 

One of the creditors of the said Himalaya Bank, Limite'J, is the appel- 
lant, the Mussoorie Bank, Limited. 

The order for winding up was an order passed under the Indian 
Companies Act of 1882, and, as no rules have been made under s. 254 of 
the Act, concerning the mode of procedure to be had for winding up Com- 
panies, the Court at Saharanpur declares ifself to have adopted the rules 
made for such purpose by the High Court at Bombay. 

The debt, as allowed by the Judge to be due to the Mussoorie Bank, 
Limited, was a sum of Es. 1,63,408-13-11, carrying interest from the 1st 
of July 1891, and the result of this adjudication was set out in a certifi- 
cate and communicated to the Mussoorie Bank, Limited, on the 16th of 
November 1891. 

The certificate ran thus : — 

“In the matter of the Indian Companies Act, 1882, and the Himalaya 
Bank, Limited, in liquidation. 

[35] No. 37. 

Mussoorie, the 16th November 1891. 

To 

The Manager, 

Mussooi’ie Bank, Limited, 

Mussoorie. 

Sir, 

The debt claimed by you in this matter has been allowed by the 
Judge at the sum of Es. 1,63,408-13-11, carrying ioteresc from 1st July 
1891. 


I am. 

Yours faithfully, 

(For Alliance Bank of Simla, Limited,) 

fSd.) W. D. HENEY, 

Official Liquidator, Himalaya Bank, Limited, 

in liquidation. 

It will be seen that there is no mention made as to whether the debt 
had been allowed as against any particular assets, or was in any way 
qualified. 

On the 6th of August 1892, upon a report made by the official 
liquidator, the Judge of Saharanpur issued a fresh order to the effect that 
the debt, which had been admitted as for Es. 1,63,408-13-11 on the 14th 
of December (sic) 1891, had been incorrectly admitted and scheduled, 
the said debt being fit to be allowed as against particular assets only 
* and not against the general assets of the bank in liquidation, 
“the said particular assets having been conveyed to the Mussoorie Bank 
by the mortgage-deed aforesaid, dated 136h of March 1891, and being in 
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its possession with power of sale at their own option from and after 3i(l 
of December 1891. 

" The official liquidator is therefore directed to call ujwn the Mussoorie 
Bank to return the certificate of limited claim granted them under this 
Court’s order of the 14th of December (sic) 1891, [56] so that an amended 
certificate may be granted to them in the terms of the present order, or to 
show cause to the contrary.” 

This order was forwarded by the official liquidator to the manager ot 
the Mussoorie Bank, Limited, and was received by the manager on or about 
the 8th of August 1892. 

The certificate was not returned for amendment, and no cause to the 
contrary was ever shown before the Court at Saharanpur. 

On the 3rd November 1892, a dividend of Gl per cent, was declared 
payable to creditors of the Himalaya Bank, Limited, but no notice of such 
dividend was sent to the manager of the Mussoorie Bank, Limited. 

On the latter bank applying for payment, the official liquidator sent 
the demand and correspondence connected therewith to the Judge for 
orders, and the only order passed was an order dated the 10th of Novem- 


ber 1892, to the effect that the papers be filed. 

Upon this followed the application of the 20th of December 1892. 
Upon this application the Judge held that there was no statute law laying 
down express provisions upon the question whether a creditor standing 
like the Mussoorie Bank, Limited, in the position of a secured creditor, 
could claim to be paid out of the general assets of the l>aid? in liquidation, 
and at the same time to retain in his hands indefinitely the securities, post- 
poning relaization at his own option, and that equity, justice and good 
conscience would not favour the contention that he could so claim, and 
accordiu'dy dismissed the application. 

The first plea taken in appeal is that the Judge had no power to 
reconsider his order of the 16th of November 1891, after the period limited 
by s. 169 of the Indian Companies Act. 1882. 


As regards this plea it is contended that the Judge’s order of the 16th 
of November 1891 was an order subject, so far as any re-hearing of or 
appeal from it was concerned, to the provisions of s. 169 of Act No. \I of 
1882, and that it was not within the rower of the Judge to pass an order 
of a different nature upon the same [57] matter when three weeks had 
elapsed from the date of the first order. 

I am, however, of opinion that s. 169 was not intended to refer to a 
case of this kind in which a Judge, upon the discovery of fresh matter, 
considers it expedient to pass a fresh order or to review an order passed 
by him. In the present case there was no re-hearing or appeal properly so 
called. Now matter was brought to the notice of the Judge by the official 
liquidator and upon that matter the Judge reviewed his previous order. I 
see nothing in the words of the Act to forbid such procedure on the part 
of the Judge, and apparently the English Courts, subject to a rule almost 
identical with that contained in s. 169, do not consider themselves pre- 
cluded by the language of s. 124 (sec s. 124 of the English “ Companies 
Act,” 1882) from reviewing orders passed by them. Thus in hi rc Ike 
National Assurance and inveshuent Associaticn ex parte Munday (1) the 
Master of the Rolls on the 30th of May 1862 reversed orders passed by 
him on the 19th of February 1862. 
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Bufc, even if tiie ovclor could not have been in strict law reviewed, 
I hold that the appellant, by not appearing to show cause against the new 
order after notice received by him. cannot now object that the order was 
illegal. He knew that the order was in contemplation and he should have 
contested it. The only reason given to this Court for his not doing so was 
the entirely erroneous and insufficient reason that he w^as not bound to 
notice orders and letters issuing from the official liquidator in the Judge's 
name. If lie was advised to this effect, the advice was grievously in error. 
Under s. 144 of the Act of 188*2, the official liquidator was undoubtedly 
acting within his powers. 


The second contention in appeal is that, according to Indian statute 
law. all duly proved creditors of a company in liquidation are entitled to 
share pari passu in the funds available for distribution to general creditors. 
It is urged that the practice in English bankruptcy law which was followed 
i)y the learned Judge does not accord with equity and good conscience. 
In other words, the [58] contention on behalf of the appellants is that, 
both by Indian statute law and by equity and good conscience, a creditor 
who is partially secured should be allowed to retain his securities removing 
them from the general assets of the Bank available for distribution among 
all creditors, and to put off realization until he has obtained what he can 
get along witli unsecured creditors from the general assets of the Bank. 
It is obvious that if this orivilege be accorded to secured creditors they 
will be in a far better position than unsecured creditors. The contention 
is that this advantage is one conferred by Indian statutes and is in con- 
sonance witb equity and good conscience. 

The counsel for the appellant could not refer me to any Act or sta- 
tute which in express terms enacted the principle for which he contended. 
Section 147 of the Indian Companies Act, 1882, to which he first referred 
the Court, simply proves that the Court which directs that a company 
shall 1)6 wound up is to cause the assets of the company to be collected 
and applied in discharge of its liabilities existing at the date of the order 
for w'inding up. Reference was also made to s. 176 of the Indian Contract 
Act, 1872, and s. 99 of the Transfer of Property Act, 1882. Both of these 
are manifestly irrelevant and have no bearing upon the question in issue. 
Great stress was laid upon the absence from ss. 352 and 356 of the Code 
of Civil Procedure, 1882, of the words “ and in the winding up of any 
company under the Companies Acts, 1862 and 1867, whose assets may 
prove to be insufficient for the payment of its debts and liabilities and the 
costs of winding up.” The words just recited are to be found in s. 10 of 
the Supreme Court of Judicature Act, 1875, a section whereby the lailes 
in force for the time being under the law in bankruptcy are to prevail and 
l)e observed in several other proceedings for the winding up of a 
company. It is argued that their absence from ss. 352 to 356 of the 
Code of Civil Procedure proves an intention on the part of the Indian 
Legislature not to introduce the rules prevailing in bankruptcy pi'O" 
ceedings into proceedings connected with the winding up of companies. 
The appellant wishes me to go still further and hold that it was the 
[59] intention of the Legislature that the practice prevailing in the Court 
of Chancery at home, prior to 1875, as to the respective rights of secured 
and unsecured creditors, should be applied to the winding up proceedings o 
companies lield by Courts in India. The argument has only to be stated 
to show bow extravagant and fanciful it is. There would be no end to the 
interpretations of Indian statutes if they were to be interpreted m the 
manner indicated in the above argument. Our duty as Judges is to be 
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guided by the plain language of the statute, and not by inferenees drawn 
from comparison of Indian with English statutes. There is, so far as the 
Indian statute book is concerned, no provision made for giving any 

ureference to secured over unsecured creditors. 

There remains the question whether any such preference is consonant 

with the rules of equity and good conscience. In considering this inattei 

I cannot do better than adhere to the definition of what those lules aio 

xiven by their Lordships of the Privy Council in Wayheta hajsanji v. 

’sheikh Masludin (1) . There their Lordships interpreted equity and good 

conscience to mean the rules of English law, if found applicable to Indian 

Now, It is admitted that since 1875 the rule in English law lias been, 
that secured creditors can only prove for the balance of their debts aftoi 
deducting the value of their securities. This is the rule which the leained 
Judge has adopted. None of the reinaining pleas were urged, ilie 

appeal fails and is dismissed with costs. 

Anmal dismissed. 
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16 A. 59 = 13 A W N. (1893) 209. 

APPELLATE CIVIL. 
Before Mr. Justice Aiknian. 


Kubra Bibi {Defendant) v. Wa.IID Khax {Plaintiff). 

(l3th November. 1893.] 


Renulation XVII of IfiOe, s. 8-A/or(^rtf/e by conditional snle—ForeclosurejProcedure 
^ -Demai^ of payment^Parwanah-- Official signature Stipulated period. 


In proceedings focforecloBure of a mortgage under Bengal Regulation No. XVII 
of 1806 it is not necessary that the fact that a demand for payment was made 
before 1601 the petition for foreclosure was presented should appear on the face 
of the proceedings ; it is sufficient if the plaintiff in hia suit for possession shows 

that the demand was so made. 

A paruianaA issued under the provisions ol s. 8 of the above-mentioned Regula- 
tiOQ is not signed as required by that section with the official signature of the 
Judge when it beats merely the initials of that officer. Maaho Persadv. 
Oajudhar (2) referred to. 

The term “ stipulated period ” as used in s. 8 of Regulation No. XVII of 1806, 
means the full term on the expiry of which the mortgage money is payable, not- 
withstanding that under the strict terms of the mortgage the mortgagee might be 
entitled to foreclose at an earlier period. Srtmafi Sarasibala Debi v. Nand Lai 
Sen (3) and Imdad Husain v. Afannu Lai (4) referred to. 


[Diss , 29 A. 145 = 3 A.L.J. 857 = A.W.N. 


(1906) 309; R., 63 P.L.R. 1902.] 


The facts of this caso sufficiently appear from the judgment of the 
Court. 

Munshi Madho Prasad, for the appellant. 

Pandit Sundar Lai, for the respondent. 

Airman, J. — The plaintiff in this case is the representative in 
interest of certain persons in whose favour a deed of conditional sale had been 
executed by the predecessor in title of the defendant. The plaintiff sues 
to recover possession of a plot of land which is admittedly a portio n of the 

• Seciind Appeal No. 286 of 1898, from a decree of Baiidit Hnjoath Sahib. Addi- 
tional Subordinate Judge of Ghazipur, dated the 9th December 1892, reversing a decree 
of Babu Chandi Prasad, Munsif of Saidpur, dated the dUt March 1892. 

(1) 14 1. A. 89. (2) 11 C. 111. (3) 5 B L.R. 389. (4) 3 A. 509. 
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projierty mortgaged by the deed of conditional sale, alleging tliat the 
moitgage ^\as foreclosed and the conditional sale rendered absolute by 
proceedings taken under s. 8, Eegulation XVII of 1806. 

The plaintiff’s suit was dismissed in the Court of first instance, but 
decreed on appeal by the Additional Subordinate Judge of Ghazipur. The 
defendant now com.es here in second appeal. 

Several grounds are set forth in the memorandum of appeal, but the 
learned pleatler for the appellant has confined himself to one, namely, 
that the plaintitt s suit must fail owing to the invalidity of the 
foreclosure proceedings. The first defect alleged is that' there is 
nothing on the face of the foreclosure proceedings to show that pay- 
ment was demanded from the borrower or his representative. There 
can he no doubt that a demand for payment is a [ 61 ] necessary 
preliminary to an application under s. 8 of the Eegulation, and 
before a plaintitt can succeed in a suit like the oresent lie must show 
that this condition was complied with. But I find nothing in the words 
of the section to support the contention that the fact of the demand 
lia\ ing been made must appear on the face of the foreclosure proceedings. 
I think it is open to the plaintitt to show in the course of his suit for 
possession that jiayment was demanded before the petition for foreclosure 
was presented. In this case the plaintitt has called witnesses to show 
that a previous demand was made, and the evidence of these witnesses 
has not been rebutted. I hold therefore that this objection to tlie regu- 
larity of the foreclosure proceedings fails. 

Another ground upon which the validity of the foreclosure proceedings 
is impugtted is that the mortgagees included in their application for fore- 
closure the amount of another bond which the appellant contends was a 
simple money bond. There is nothing in this latter bond which expressly 
renders the property in suit liable for the money secured, but the bond 

provides that certain hook debts were to be pH id before the amount secured 
by the conditional sale-deed and the bond were paid, and expressly stipu- 
lates that both the conditional sale-deed and the bond weru to be satisfied 
on the date fixed for the redemption of the conditional sale-deed. In my 
opinion this indicates tliat it was the intention of the parties that the 
conditional sale-deed was not to be paid off without the other bond being 
satisfied at the same time. Although no charge on the property is 
expressly created by the second bond, its terms are, I hold, such as to 
debar tlie mortgagor from redeeming without at the same time paying it 
off. In this view there was nothing irregular in the mortgagee’s setting 
forth the amount of the second bond in the petition they presented under 
s. 8 of the Regulation. 

But, even if the intention of the contracting parties was not what 
I assume it to have been, I am of opinion that the inclusion of the 
amount of the second bond in the mortgagee’s demand would not 
invalidate the foreclosure proceedings. As observed by their Lord- 
ships of the Privy Council in the case of Forhen v. Ameeroo- [ 62 ] 
nism Bcifuyn (1 ) — “The issue, in so far as the right of redemption is 
concerned, will be whether anything at the end of the year of grace 
remained due to the mortgagee, and, if so, whether the necessary deposit had 
then been made. If that be found against the mortgagor the right of 
redemption is gone.” Again at p. 356 of the Report, their Lordships 


(1) 10 M. I. A. 340 (361). 
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gay — ‘‘Their Lordships are disposed to think that upon the true construc- 
tion of the Regulation and of the Circular Order, it is not necessary that 
the demand should be for the specific sum ultimately ascertained to be 
due.” If the mortgagee asks too much, the mortgagor can protect himself 
by paying into Court what is really due. In the present case the amount 
secured by the conditional sale-deed was undoubtedly due at the end of 
the year of grace, and tliat amount was not paid. Consequently, if the 
proceedings were in all otlier respects valid, tlie mortgagor's right of 
redemption was lost, and the plaintiff is entitled to a deciee. 

But it is further objected on behalf of the defendant- appellant that 
the foreclosure proceedings are defective, inasmuch as the ” ” 

is not under the ” official signature ” of the Judge as required by s. 8 of 
the Regulation. The pancaimh bears the initials J. W. B., and it is 
admitted that these are the initials of Mr. Bower, the then presiding 
Judge. It is argued on behalf of the appellant that the Judge s initials 
cannot be regarded as his official signature, and. as it has been held 
that the provisions of the section must be strictly conqilied with, it is 
contended that this flaw is sufficient to vitiate the proceedings. Looking 
to the frequency with which official documents are signed merely by 
initials, I should have hesitated to hold that initials cannot be regarded as 
an official signature, were it not that this appears to have been the \ie\\ 
taken by the Privy Council in the case of Madho Perand v. Gujadh\ir (1). 
In that case the p'.tf'ivauah bore the initials H. B. H., which were 
said to be the initials of the District Judge. With regard to this docu- 
ment, their Lordships remark that it is not a compliance with the 
Regulation, and the first of the reasons given for this view is that it was 
[63] ,not “under the seal and official signature of the Judge.” The 
conclusion I draw' from i.iis is that their Lordships declined to accept 
initials as an official signature within the meaning of s. 8 of the Regula- 
tion. 


There is one other ground upon w’hich the appellant contends that 
the foreclosure proceedings were bad, and that is that the petition to 
foreclose was presented before the expiration of the stipulated period. If 
this contention is correct, there is no doubt that the proceedings must be 
held to be invalid. It is admitted that the petition to foreclose was 
presented several months before the date fixed for the payment of the loan ; 
but the respondent relies on a clause in the conditional sale-deed which 
autliorized the mortgagees to take foreclosure proceedings upon the 
occurrence of anything injuriously affecting the property. The occurrence 
upon which the mortgagees took action w'as the transfer of the plot 
which forms the subject of the present suit. 

The meaning of the expression "stipulated period” was discussed in 
the case Smmti Sarasibala Debi v. Nand Lai Sen (2). In that case 
the terms of the deed, which was in the English form, set forth a date upon 
which the payment of the principal sum w'ould entitle the mortgagors to 
a reconveyance of the troperty, provided the interest had been punctually 
paid. The mortgagors failed to pay the interest, and the mortgagees 
applied before the date fixed for repayment of the principal or for foreclosure, 
on the gi*ound of default in payment of the interest. The Court in that 
case made the following remarks in its Judgment : — “The stipulated period 
of redemption referred to by the Legislature in this Regulation appears to 
us to be the w’holo period prescribed by the mortgage-contract for the 


(1) no. 111. 


{2| 6 B.L R. 889. 
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perfonnance of the conditions upon the fulfilment of which the mortgagor 
is entitled to a reconveyance. We do not think that it in any case means 
less than this, or depends upon whether the mortgagor duly performs all 
these conditions or not. We see no reason for supposing that the Legis- 
lature by those words spoke, not of the period of redemption originally 
specified in the contract [64] (as the words themselves certainly implyh 
hut merely of the shorter period during which the mortgagor by perform- 
ance of the conditions may have preserved his strict right to redeem under 
tlie contract. From the very object of the Eegulation it is obvious that 
the framers of it bad expressly in view the case of a mortgagor who fails 
to perform the conditions necessary to give him the contract right to 
redeem, and if -they thouglit of tbe ‘stipulated period’ as a period 
terminating on the first default of the mortgagor, tliey would surely have 
used some other expression tlian this to convey their meaning.” 

The same view of the meaning of the Regulation was adopted by a 
Division Bench of this Court in the case of Lrulad Husain v. Manmc Lai (1). 
In that case the condition of the deed was that if the principal sura 
were not repaid within seven years, then after the expiry of that term the 
deed would become an absolute sale-deed ; hut tliere was also a stipula- 
tion that, if in any year the mortgagor failed to pay the interest, the 
mortgage-deed was to he deemed a sale-deed. Default was made in the 
payment of tlie interest before the expiry of the seven years. When the 
default occurred foreclosure proceedings were taken, and on the expiry of 
the Near of grace from the uotice of foreclosure the mortgage was declared 
foreclosed. Notwithstanding this the mortgagee’s suit for possession 
failed, the Court holding that “ the foreclosure proceedings taken by the 
plaintiff before the expiration of a period stipulated for the repayment of 
the principal sum were irregular. ” 

Here then we have two cases in which foreclosure was held to be 
illegal before tlie expiry of the period for payment of the principal sura, 
notwithstanding the fact that under the strict terms of the deed the mort- 
gagees were entitled to foreclose at an earlier date. The learned pleader for 
the respondent refers to a case, Wooma Ghurn Chowdhry v. Beharee Lad 
Mooke/it (i2), as an authority in his favour. Although the Court there 
remarked that the intention of the parties was to be collected from the 
whole of the deed, it still held that what was to be looked to was the time 
[65] stipulated for the payment of the principal sum. It is true that in the 
cases referred to above tlie default was in the payment of interest, and here 
the default alleged was of a different nature, bur, the principle is the same. 
It seems to me, however, doubtful whether even on a strict interpretation 
of the deed unHer consideration the mortgagees were entitled to foreclose 
at a date earlier than that fixed for the payment of tbe loan. As stated 
above, the clause relied upon by tlie mortgagees as authorizing them to 
take foreclosure jiroceedings was that which gives them the poNver to 
foreclose on the occurrence of anything injuriously affecting the property, 
and the occurrence upon which the mortgagees took action was the 
alienation hy the mortgagor of a part of the property. I doubt whethei 
any private alienation of the property hy the mortgagor could be consi- 
dered an occurrence injuriously affecting the property.^ Such an aliena- 
tion could only he made subject to the mortgagees’ rights. This 
does nob aj>pear to have been t iken in the Courts below, but it was raise 
by this Court at the argument of the case. 

21 W.R.O.R. 274. 


(1) 3 A. 509. 
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For the reasons given in the latter part of this judgment, I come 
to the conclusion that the foreclosure proceedings were bad, and that tlie 

plaintiff’s suit was properly dismissed by the Munsif. 

I therefore allow tlie appeal, and. setting aside the decree of the 
lower appellate Court, I dismiss the plaintiff’s suit with costs in all 

Appeal ilccreed. 
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Sheikh WaziR {Juchjmcnt-dcbtoi} v. Dhuman Khan {Decree-holder).'' 

[17th November, 1893.] 

Act IV of 1882, s. 92. — Redemption of mortgage — Decree for redemption omitting to state 
consequence of non-paijvient of mortgage-money within time specified^Lxmxtation. 

Where a Court gave plaintifi a decree foe redemption of a mortgage conditioned 
on payment by him of the mortgage-money within a specified time from the date of 
the decree, but omitted to state in such decree what would be tbe consequence of 
the [68] plaintili’8 default in so paying in the'mortgage-mooey. Held, that such 
omibsion could not operate to extend the period available to tbe plaintiff for 
payment beyond the maximum term provided for by e. 92 of Act No. IV of 1882. 
Jax Kishnv. Bhola Nath (1) referred to. Dandhu Bhagat v. Muhammad Taqt (2) 
dissented from. 

[R., 48 P. R. 1900 = 104 P.L.R. 1900; 44 P.L.R. 1913 = 53 P.W.R. 19)3= 18 Ind. 
Css. 46 ] 

The facts of this case are fully stated in the judgment of Aikmau, J. 
Mr. Amir-ud-din, (or the appellant. 

Mr. Kazim Husain, for the respondent. 

JUDGMENT. 

Airman, J.— These are connected appeals and may he conveniently 
disposed of together. The appellant in lioth is one Sheikh Wazir; and 
the respondent in both is one Dhuman Khan. The father of Slieikh Wazir 
executed in favour of Dhuman Khan, a usufructuary mortgage of his culti- 
vatory holding as surety for a loan of Rs. 340. It was stipulated in the 
mortgage-deed that the mortgagor might, by repaying the loan, on the 
full moon of Jeth in any year, redeem the mortgage. The mortgagor 
having died, a suit was instituted by his son, the present appellant, for 
redemption. On the 22nd of September, 1890, the Court of first instance 

passed a decree declaring the appellant entitled to redeem on payment of 

Rs. 340. The mortgagee appealed to the District Judge, who, on the 14th 
of April 1891, modified the decree of the first Court, by declaring that the 
mortgagee was entitled to recover from the mortgagor a sum of Rs. 1 80 with 
proportionate costs in both Courts, in addition to the amount found due by 
the MuDsif. The decree of tbe District Judge directed tliat the whole 
amount was to be paid within six months from the date of the decree, 
but was silent as to what was to happen in the event of the money not 


* Second Appeals Nos 44 and 45 ol 1893, fcom erders of C. L. M. Bales, Esq., 
District Judge ol Azamgarb. dated tbe 16th November. 1892, reversing orders of Babu 
Jai Lai, Munsif ol Azaiugarh, dated ibe 15th of July, and tbe J2tb of August, 1892. 

(1) 14 A. 629. (2) 14 A. 350. 
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bein- paid within the period fixed. Whilst the appeal to the District 
Judge was pending, ttie mortgagor deposited the amount found due by the 
Court of first instance and obtained possession of the property. He, how- 
ever, allowed six months to elupse after the date of the District Judge's 
appellate decree, without paying in the additional sum found due l)y the 
Judge. Thereupon tlie mortgagee aiiplied to l)e restored to possession of the 
[67] property, on the ground that the mortgagor's failure to pay the 
money within the time fixed liad rendered the decree incapable of exe- 
cution. The mortgagee, either through the Court or by consent of 
I'ho mortgagor, it is not clear which, did g^*t back possession from the 
mortgagor. The mortgagor then applied to the Munsif urging that as the 
decree of the appellate Court did not specify what would be the result of 
the non-payment of tlie additional sum of Hs. 180, he was entitled to pay 
in this additional sum any time within three years from tlie date of the 
decree, and in support of his contention referred to the ruling of Mr. 
Justice Mahmood in the case of Bnndhn Bhaqat v. Muhammad Taqi (1). 
Tlie Munsif sustained the mortgagors contention, allowed him to iiay in 
tlie additional money found due by i-iie Judge, and directed him to be put 
in possession of the mortgaged property. This order was passed on the 
lOth of July. 1892. On tlie 12th of August, 1892, the Munsif passed an 
order of a similar nature directing that the mortgagor should be put in 
possession, and declaring that he was entitled to get possession of the land 
along with the crops thereon. Both of these orders were appealed to the 
District Judge, who, for the reasons set forth in his judgment, dated the 
iGth of November, 1892, allowed the appeals and set aside the Miinsif’s 
orders. I may mention here that the Munsif’s order of the 16th of July. 
1S92 also dealt with the question as to the right of the mortgagee to 
attach, in satisfaction of the costs decreed to the mortgagee in the appeal 
in the redemption suit, the money deposited for redemption. This 
question has not been specially raised in the grounds of appeal before me, 
and I do not feel called upon to deal with it, more especially as it will 
become immaterial in view of the order I am about to pass. 

The main questi'^n raised in this appeal is as to wiio should have 
possession of the mortgaged property, and this has been very fully and 
ably argued by the counsel on both sides. The question is by no means 
free from difficulty, but I have arrived at the conclusion that the appellate 
Court’s decrees are right and ought to bs affirmed. [68] The ruling up'>n 
which the Munsif relied, namelyv Bandhu Bhaijat v. Michammad Taqi (1) 
was, as is pointel out by the District Judge, dissented from the case of Jai 
Kishn v. BlioUc Nath (2). The learned coun^^el for tlie appellant contends 
that tlie observations dissenting from the former ruling were obiter dicta 
and ha i nothing to do with the question which was before the Court. Be 
this as it may, I agree with what was said by the learned Judges who 
decided the latter case. Section 92 of tli ^ Transfer of Property Act fixes 
a period beyond which a Court cannot >illow time to a plaintiff claiming 
redemption, for payment of the money necessary to redeem the property, 
and the silence of the Court as to what is to happen if the money is not 
paid within the time fixed, cannot, I think, in any case have the effect of 
giving the plaintiff an extension beyond the statutory period. As this was 
usufructuary mortgage, the Couro could not declare that a failure to 
deposit the mortgage-money within the time fixed should debar him of all 
right to redeem. 


(1) U A. 350. 


(2) 14 A. 529, 
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The Judge says “ that liis intention was that a failure of payment 
within the fixed time was to have tlie effect of rendering void the decree 
allowing redemption.” It is unfortunate that he did not clearly express 
his meaning, hut I do not think it would he putting any strained interpre- 
tation upon his decree to hold that this is the meaning of it. U e have then 

the decree of an appellate Court rendering the decree of a Court of farst 
instance subject to a certain condition, and so far modifying the Inst 
Court’s decree. It is the decree of the anpellate Court winch has to l)e 
executed If, previous to the passing of that appellate order, tlio inortgagoi 
got possession, and if he allowed the first Court’s decree to become 
inoperative bv his neglect to comply with the condition imposed by the 
appellate Court, I think tlie opposite party is entitled to be replaced in 
possession, on the ground that the mortgagor had been let in under a decree 
which by the force of the anpellate decree had become of no etlect. ihis 
is really the only point in the case. The learned counsel for the appellant 
[69] argues that, as the mortgagor is in possession, the mortgagee s 
remedy was to bring a separate suit for restitution to possession, and he 
refers to the case of Aminabi v. Sul a (l). The facts of that case are not 
on all fours with this. Multiplicity of suits should be avoided, and this 
matter was properlv disposed of in the execution department. The learned 
counsel for the appellant asks me to make it clear that the effect of tlie 
Judge’s order, which is now uphold, is not to debar his client for all time 
from redeeming. I have no hesitation in saying that that cannot be the 
effect of the order, and Mr. Abdul Majid, who appears for the respondent, 
admits this is so. The right to redeem is by the terms of the deed a re- 
curring right, and the present decision will not bar the appellant from 
redeemiDg the mortgage in future by taking proper steps and complying 
with the terms of the deed. The money whicli appellant has paid into 
Court will of course be refunded to appellant, subject to any claims tlie 
mortgagee or others may succeed or may have succeededdn establishing 

against it. 

For the above reasons, I dismiss the appeal with costs. 

Appeal dismifified. 


16 A. 69 = 13 A.W.N.(1893) 217. 

APPELLATE CIVIL. 

Before Sir John Ed<je, Kt., Chief Justice, and Mr. Justice Knox, 

Abdul Rahman {Defendant) v. D. Emile {Plaintiff)'' 

D. Emile {Plaintiff) v. Abdul E.\hman (Defendant)r 

[l3tb November, 1893.] 

Easement— Custom— Right of privacy. 

The customary right of privacy which prevails in various parts of the North- 
Western Provinces is a right which attaches to property and is not dependent on 
the religion of the owner thereof. 

[B., 8 N.L.R. 114 (124) ; D.. 18 M. 163 = 6 M.L.J. 26-] 


* Second Appeals Nob. 83, 64 and 110 of 1892, from decrees of H.B. Punnett, Esq., 
Officiating Judge of Sahatanpur, dated the 30th August 1890, partly modifying and 
partly con6rming a decree of 0. Steel, Esq., Subordinate Judge of Mussoorie, dated 
(he 26th October, 1889. 

(1) 17 B. 547. 
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These were three appeals arisinj,^ out of the same suit. The plain- 
tih, Emile, sued as owner of a house in the Cantonment of Landour, 
alleging that the defendant, Abdul Rahman, who was owner of a house 
situated at a short distance from the plaintiffs, [70] had rebuilt his 
house making the lower story higher, than it was before, and adding an 
upper story with a verandah and windows looking on to the upper story 
of the plaintiffs house, thereby destroying the privacy of the rooms on 
tile upper story of t!ie plaintiff’s house, and also interfering with the 
access of light to the rooms on the lower story. The plaintiff also alleged 
that the defendant had raised the level of the land between his building 
and the plaintiffs stalile, thereby causing surface drainage to percolate 
tlirou'gh tlie walls of the plaintiff’s stable. The plaintiff prayed for (a) 
demolition of so much of tlie defendant's upper story as impeded access 
of light and air to the plaintiffs cook-house ; (h) closure of the defendant’s 
upner story doors an 1 verandah; fc) reduction of height of open land 
between defendant’s house and plaintiff s stable to its natural level, find 
Rs. 2,500 compensation for damage caused to plaintiff through defendant's 
invasion of liis privacy and right to light and air. 

The defendant replied that his house caused no actionable obstruction 
to the plaintiff s rights : that the law recognized no such right of privacy 
as that claimed by the plaintiff; that the plaintiff’s stables had always 
suffered to a like extent from the percolation of water ; and that the plain- 
tiff (if he had any remedy at all, which was denied! would be entitled to 
damages only. 

The Court of first instance, the Subordinate Judge of Dehra Dun, 
found against the plaintiff on the question of obstrucrio'n to light and air, 
and in his favour on the other issues, z. c , as to the stables and the question 
of the plaintiffs right of privacy, and gave the plaintiff a decree for the 
rectification by the defendant of the drainage in the neighbourhood of the 
plaintiff ’s stables, for the closing of doors and win Jows on the defendant’s 
upper story which were nearest to the plaintiffs house, and the removal 
of the defendant’s verandah and for Rs. 300 damages. 

From this decree both parties appealed to the District Judge. - 

The defendant’s appeal was dismissed, the Judge affirming the view 
of the Court of first instance that a right of privacy did subsist in favour of 
the plaintiff in respect of the rooms in question. 

[71] The plaintiff’s aupeal was partially successful, inasmuch as 
the Court increased the amount awarded to him as compensation for the 
invasion of his right of privacy, and gave damages on account of the 
obstruction caused bv the defendant’s building to the passage of light and 
air to the plaintiff’s lower rooms. 

From each of these appellate decrees the defendant appealed to the 
High Court ; and the plaintiff* appealed from the decree in his appeal 
below, claiming demolition of the defendant’s upper story and increased 
damages. 

Messrs. T. Conlan and Abdul Majid, for the appellant), in S. A. Nos. 83 

Mr. W. K. Porter, for the respondent. 

Mr. W. K. Porter, for the appellant. 

Mr. Abdul Majid, for the respondent. 

JUDGMENT. 

Edge, 0. J., and Knox, J. — In two of these appeals the defendant in 
the suit is the appellant ; in the third the plaintiff is the appellant. The 
plaintiff was the owner of a house in Landour. The defendant was the 
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owner of an adjoining house. The defendant proceeded to rebuild ins 
house. He built it much higher than it was before, and in such a way as 
to seriously diminish the light and air of the plaintiff’s cook-iiouse, and 
destroyed the privacy of certain rooms in the plaintiff’s house. For 
these acts, and another which is now immaterial, the plaintiff brought his 

suit. 

The plaint and the written statement are rather inartificially drawn, 
but it is obvious that the plaintiff was complaining of a loss of light and air 
and of an invasion of the privacy of his house. On the question of privacy 
the defendanr. merely pleaded that " the law recognises no such right of 
privacy as is claimed.” That the law does recognise a right of privacy 
in these provinces when established by custom was decided by this Court 
in Gokal Prasad v. Radho (1). It is obvious from the judgments of the 
two Courts below what was the c')ntention of the parties on tliis question 
of privacy. [72] The defendant apparently contended that the idaintiff, not 
being a Muhammadan or a Hindu, could have no right of privacy. The 
plaintiff, on the otlier hand, contended that tlie right of privacy was one of 
property, and that the religion of the owner of the property was immaterial. 
It does not appear to have been suggested (drawing our conclusion from 
the judgments) that a custom of privacy did not prevail in Landour. We 
can see no reason in this case why the plaintiff was not entitled to the 
same right of privacy which his neighbours, who are Hindus or Muham- 
madans, enjoyed. When the plaintiff on a former occasion, as appears 
by one of the judgments, attempted to invade the privacy of one of his 
neighbours, a Muhammadan, the Muhammadan objected, and the plaintiff’ 
desisted from his invasion of his privacy. We are of opinion that the 
particular religion of the plaintiff was immaterial, and that in tliat respect 
the judgment in the Court below wa« right. 

In one of the defendant’s appeals it was contended that the damages 
awarded were excessive. The District Judge found, as we understand 
his judgment, that there had been substantial interference with the light 
and air of the cook-house, and that the cook-house could not be used as 
theretofore. There does not appear to be any question of law involved in 
the amount of damages We dismiss the defendant's two appeals with 
costs. 

As to the plaintiff’s appeal, it is as unsubstantial as were the 
appeals of the defendant. The Judge refused to give a mandatory injunc- 
tion compelling the defendant to pull down the building. He bonsidered 
that the plaintiff should have come earlier for an injunction. He also 
considered that the damages which he awarded were sufficient to compen- 
sate the plaintiff for the injuries he sustained through the acts of the 
defendant. We should certainly not think of interfering with that decree. 
We dismiss that appeal with costs. 

Appeal dismissed. 
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(1) 10 A. 856. 
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[73] Before Mr. Justice Aikman. 


Din Dial (Plaintiff) v, Har Narain and others (Defendants).'^'' 

[l3th November, 1893.1 

Act of 1877, Sch. ii. Arts, 91, 120, 127 -^Liitnitaiion— Suit to set aside an instrument 
— Suit ior via'intenaiice of possession in joint family property. 

The plaintiff sued for maintenance of possession in certain joint family pro- 
perty by cancelment, so far as bis interest was concerned, of a certain deed of 
sale by which another co-parcener in the same property had purported to convey 
the whole to a stranger. Held, that the limitation applicable to such a suit was 
that prescribed by s. 120 of sch. ii of the Indian Limitation Act, 1877, and not 
that prescribed by art. 91. Sobha Pandey v. Sahodra B.bi (1) referred to : Janki 
Kunwar, v. Ajit Singh (2) distinguished. 

[F., 22 A. 90; R., 7 A.L.J. 783 (786) =6 Ind. Cas. 841 ; 1 C.LJ. 73 (80); 84 P.R. 1902 
= 116 P.L.R. 1902.] 


The facts of this case sufficiently appear from the judgment of 
Aikman, J. 

Babu Becha Ram Bhattacharji, for the appellant. 

Pandit Sundar Lai and Munshi Ram Prasad, for the respondents. 

JUDGMENT. 

Aikman, .1. — The only question raised by this appeal is one of 
limitation. The plaintiff, who is appellant here, came into Court alleging 
that a deceased relation of his own had e.xecuted in favour of the respondent, 
Har Narain, a deed of sale by which he professed to transfer the whole of 
certain joint family property, one-fourth of which the plaintiff asserts he 
owns and is in joint possession of. 

The relief is not very clearly set forth in the plaint ; but what the 
plaintiff asks is, that he may be maintained in his joint possession by 
cancellation of the deed of sale, so far as it is injurious to his rights. 
The date of the cause of action is put down in the plaint as the 24th of 
December 1887, on which date the plaintiff states the collusive proceeding 
of tbe vendor and the vendee came to his knowledge. 

The suit was instituted on the 23rd of September 1890. Both the 
lower Courts have found that the sale came to the plaintiff’s knowledge 
at least as far back as the 3rd of September 1887, and, [74] treating the 
case as one falling within art. 91 of sch. ii of the Indian Limitation Act, 
1877, have dismissed the plaintiff’s suit as barred by three years’ limita- 
tion. The learned pleader for the appellant contends that art. 91 is not 
applicable to the case, which, he maintains, falls either within art. 127, 
which allows a twelve years’ period of limitation, or art. 120, which allows 
a six years’ limitation. 

If either of these articles applies, the plaintiff’s suit was within time. 
The question for decision is not by any means an easy one ; but after 
listening to the able arguments of the counsel in the case, I have come to 
the conclusion that the suit is not one to which art. 91 would apply. 
What we have to consider is, what was the real prayer of the plaintiff ? 

* Second Appeal No. 82 of 1892, from a decree of Bai Pandit Indar Naraiu, 
Subordinate Judge of Mainpuri, d»ted tbe SOtih Sjptember, 1891, ooufieming a decree 
of Munsbi Madho Das, Munsif of Etawab, dated the let December, 1890. 

(1) 6 A. 822. (2) 15 0. 68. 
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Ib is not a suit merely for the cancellation of an instrument, the validity 
of which, save in so far as ib affects his rights, plaintiff ddfes not dispute. 
It appears to me that what the plaintiff really asks is a declaration that his 
right is not affected by the sale-deed which was executed by the deceased 
Earn Sahai. Such a declaration would of course involve a pronounce- 
ment by the Court that the sale-deed was ineffectual so far as it professed 
to transfer the plaintiff’s share. But this is different from a prayer, pure 
and simple, to have an instrument set aside. The case seems to me to 
resemble that of Sobha Pavdey v. Sahodra Bibi (1). In that case the 
plaintiff alleged that he was proprietor of certain land which one of the 
defendants had wrongfully mortgaged to the others, and he prayed that, 
the mortgage-deed being set aside, the land might be protected from illegal 
foreclosure by cancelment of the foreclosure proceedings which had l)een 
instituted by the mortgagee. This Court remarked ; — “ This is not a suit 
strictly for cancelment or setting aside an instrument to which the limitation 
in No. 91, sch. ii of the Limitation Act will apply, wdiich are suits of the 
nature of those referred to in s. 39 of the Specific Relief Act, but ib is rather a 
suit for a declaratory decree and is not barred by limitation.” I would also 
refer to an extract from an unroported judgment of Turner, C.J. and Kernan, 
J., which is given at p. 28 of I. L. R., 14 Madras : “If a person not having 
[78] authority to execute a deed, or having such authority under certain 
circumstances which did not exist, executes a deed, it is not necessary for 
persons who are not bound by it to sue to set it aside, for it cannot be used 
against tliem. They may treat it as non-existent and sue for their right 
as if it did nob exist.” On this view the prayer for cancelment of the 
deed to be found in the plaint may be treated as merely incidental to the 
main relief asked. The learned counsel for the respondent relies on the 
ruling in Janki Kunwar v. Ajit Sinyh (2) as overriding the previous 
decision above referred to. Bub in that case one of the plaintiffs was him- 
self executant of the document which it was sought to cancel, and the 
grounds on wliich their Lordships of the Privy Council held that that 
suit was within art. 91 are not to be found in the present case. In my 
opinion plaintiff’s suit falls within art. 120 of the second schedule of the 
Limitation Act. I allow the appeal, and, setting aside the decrees of the 
lower Courts, remand the case to the Court of first instance under the 
provisions of s. 562 of the Code of Civil Procedure. 

The costs of this appeal will be the costs in the cause. 

Cause remanded. 


16 A. 75 = 13 A.W.N. (1893) 219. 

APPELLATE CIVIL. 
Before Mr. Justice^Burkitt. 


Eam Narain Eai and others (Decree-holders) v. Bakhtu Kuar 

AND OTHERS (Judgment-debtors)."^ [I8th November, 1893.] 

Execution of decree— Limitaticn^ Act XV of 1877. sch, «, art. 179, clause (4). 

Held that an application made before the passing of Act No VI of 1892 bv a 
deet ee holder to the Court exwuti^ the decree to strike off a ponding application 


Second Appeal No. 1306 of 1892, fiom an order of Pandit Baosi Dhar Rnh^r’/?. 
nate Judge of Gbazipur. dated the 30bh August*l892 reversing the d u ' 

Girdhati Lai. Munsif of Ballia. dated the 16th Septembir ?891. ® 

(1)6 A. 822. (2) 16 0. 68, 
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for csicatioD wilh liberty to mako a fresh application for execution of the same 
electee, was an application in accordance with law to lake a step in aid of execu- 
tion of the decree within the meaning of Act No. XV of 1877, sch. ii, art. 179, 
cl. (1). 

[Diss , 23 C. 817.] 

Ths facts of this case suiliciently appear from the judgment of 
BUllKITT, J. 

[76] Babu Viddya Charari Singh, for the appellants. 

Munshi Govind Prasad, for the respondents. 

JUDGMENT. 

Bukkitt, j. — This is an appeal in execution proceedings from an 
order of the Subordinate Judge of Gbazipur, reversing an order of the 
Munsif of Ghazipur, and rejecting appellants’ application to execute a 
decree, dated the 5th of March 1883. Passing over intermediate applica- 
tions, I find that an application to execute this decree was made on the 
19th of April 1888, and the next succeeding similar application was made 
on the 29th of April 1891. Prima fade, therefore, this latter application 
was 10 days beyond time. It is, however, contended for the appellants 
that an application made by them on the 27th of February 1889 has the 
effect of saving limitation. The Munsif accepted that view and held that 
the latter application was an application wliich asked the Court to take a 
step in aid of execution. With this view the lower appellate Court dis- 
agreed and rejected the execution-application of April 1891 as time-barred. 
Now, as to the application of the 7th of February 1889, it appears that 
proceedings in execution on the application of April 1888 were tlien 
pending, and tliat a date had been fixed in February 1889 for the sale of 
certain property. The decree-holder then, on the 7th of February 1889, 
applied to the Court to strike off the execution-proceedings temporarily 
(but maintaining the attachment of the property), and he added to his 
application a request for permission to make a fresh application at some 
future date. This application for permission to apply again was necessary 
under s. 373 of the Code of Civil Procedure, under the law as it stood 
before Act No. VI of 1892 came into force. 

The question I have to determine, then, is whether this application 
for leave to apply at some future time to execute the decree is an applica- 
tion to the proper Court in accordance with law to take a step in aid of 
execution. The point is a novel one, and, so far as I can ascertain, it 
has not yet been covered by authority. But, as I entertain no doubb 
respecting it, I consider it unnecessary to refer ib to a Bench of two Judges. 

[77] Now, the application most undoubtedly was one in accordance 
with the law as understood in those provinces before Act No. VI of 1892 
was passed, and it asked the proper Court to do that without which no 
future execution-application could be entertained. The decree-holder, 
while temporarily withdrawing the then pending proceedings, asked for 
leave to renew his application at a future date. Under the law as it then 
stood the decree-holder could not have made any subsequent execution- 
application if he had not, on withdrawing the pending proceeding, obtained 
permission from the Court to apply again. Under these circumstances, I 
am of opinion that, as the granting of that application was absolutely 
necessary to the taking of further proceedings in execution, it was, and 
must be held to have been, an application to the proper Court to take a 
step in aid of execution of the decree. 
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For these reasons I am of opinion that tho ilouision under appeal is 
wrong. I therefore allow tiiis appeal, and, setting aside the decision of 
tho lower appellate Court. I restore that of the Munsif and direct that 
under s. o62 of the Code of Civil Proc^dduro the record he remanded for 
further process of execution in duo course. Costs here and liitherto to )>e 
paid by the respondents. 

Cause remanded. 


16 A. 77 = 13 A.W.N. (1893) 223. 

APPELLATE CIVIL. 
Before Mr. Justice Aikman. 


Chamkla Kuau and uthkus {Jiuhimenl-dchiors) o. Amiu Khan 

[Decree- holder).''' [21st November, 1893.] 

Cieil Procedure Code. s. b\l—AiJi}eal—Neces.iily for copy of decree appealed aaainsl 
accompanying a 7nemorandum of upijeal. 

A momorinduQi of appeal is not a good memoran Jum of appcil in law unlc.sb 
It J8 accompamed by a copy of the decree appealed against. Oulab Devt v 
Shankar Lai (1) followed. 

y L\\V,K. rJU ; 11 liiu, Cas. 8.] 


Thk facts of tliis 
Aikman, J. 


case sulliciently appear from tho judgment of 


[78] Mr. Ahlul liaoof, for tho appellants. 

Ml. Amir-uddin and Munalii Gobhid Prasad, for the respondent. 

JUDGMENT. 


Aikman, J.— In this case tile lesponaenl, wlio had got a dccroo un 
del- the provisions of s. 88 of the Transfer of Property Act tindino tin 
proceeds of the mortgaged property insufficient to pay tlie amount du: 
under tho mortgage, applied to the Court under s. 90 of that Act to pas- 
a doereo for the balance, and a decree was passed. The judgment-debtor- 

appealed to the Judge and their appeal was dismissed. Tlie iudi»mnnf 
debtors come here in second appeal. ^ 

Mr. Gobi, id Prasad, who appears for tho respondent, raises whal 
may be called a pre hm.nary objection, on the ground that there was nc 
valid appeal before the Judge, inasmuch as no copy of the decree accoiii- 
panied the memorandum of appeal. It has been held by this Coui-t in th. 
case of Gulab D.oi v Siiankar Lai (l) that the copy of the ^ 0 ^“ , oce 

sary accompaniment for a val id appeal. The same view was taken i^ ai 
unreported case First appeal from Order No 33 of Iftqqi a J-a a 
loth of July last by Knox and Buukitt, JJ. 

I am constrained to allow this objection and wiTKnnf • 

a. .1 a. I, .hi. a".£.^hTi“ 

Appeal dismissed. 


of ahL®pu"^da*i'o'/t'h^'Lh OoS 'IZ f S'- 

Additional Subordinaie Judgo of Ghajpu^^,' da “od'ril^oltrroh' mL 

(1) 12 A.W.N. (1893) 17. 
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16 A. 78 = 13 A.W.N. (1893) 223. 

APPELLATE CIVIL. 

Bcjorc Mr. Justice Aikman. 


Basa Mal and others (Decree-holders) v. Tajammal HusaIN 

(Judtjment-debior).'^ [23rd Novembor, 1893.) 

Act No. IV of 1892, s. 89 — Executioyi of decree — .\ctX of 1870. s. 9 — Acquisition by 
Government of land subject to a mortgage — Neglect of mortgagees to claim Compensa- 
tion-Assessment of compensation in favor of mortgagor — Subsequent remedy of 
mortgagees. 

B. M. and others, mortgagees, obtained a decree under s. 88 of tbc Transfer of 
Property Act, 1882, for the sale of the mortgaged property. Boforo execution of 
that [79] decree some of the mortgaged property was taken up by Government 
under the provisions of the Laud Acquisition Act, 1870. The mortgagees never 
put in any claim with regard to the mortgaged properly in response to the 
notification made under s. 9 of the last mentioned Act, but subsequently sought 
to attach in the hands of the Collector the compensation money about to be paid 
to the mortgagor. On these facts it ^yas held that the mortgagees wore not 
entitled to attach such money in execution of their decree under the Transfer of 
Property Act, 1882. 

[Dies., fi 0 L.J. 745 = 13 C.W.N. 350 (353); 1 Ind. Cas. 164 (165) ; D., 17 P.R. 1907 
= 2 P.L.R. 1903 = 67 P.L.R. 1907.) 

The facts of this case sufficiently appear from the judgment of 
Aikman, J. 

Babu Jogindro Nath Cha-udkri, for the appellants. 

Munshi Madho Prasad, for the respondent. 

JUDGMENT. 

Airman, J. — The appellants in this case obtained a decree for the 
sale of certain landed property in enforcement of a mortgage on it. Before 
the decree was executed a portion of the property was taken up by Govern- 
ment for a railway now in the course of construction, and compensation 
was awarded for it. The decree-holders applied to the lower Court to 
attach tlie amount of compensation in the hands of the Collector in exe- 
cution of tlieir decree for sale. Their application was refused, and they 
appeal to this Court. 

In my opinion, the learned Subordinate Judge was right. When 
land is taken up by Government, public notice is given thereof, and noti- 
fication is made that “ claims to compensation for all interests in such land 
may be made to the Collector ’’ (s. 9 of Act No. X of 1870). It was 
open to the decree-holders to put in a claim under this section. Having 
failed to do so, I do not think that they are entitled, by force of a decree 
prepared under s. 88 of the Transfer of Property Act, to attach the amount 
of compensation which has been awarded by the Collector to the mort- 
gagor. They may proceed against the remainder of the property which 
has not been taken up, and, if the proceeds of the sale of that property 
prove insufficient to discharge the amount due under the decree, they may 
apply to the Court under s. 90 for a decree for the balance. 

The appeal fails and is dismissed with costs. 

Appeal dismissed. 

* First Appeal No. 62 of 1893, from an order of Babu Mrittonjoy Mukerji, Subor- 
dic>ate Judge of Moradabad, dated the 18lb February 1693. 
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16 A. 80 = 14 A.W.N.(1894) 9. 

[80] REVISIONAL CRIMINAL. 

Before 3/r. Justice Aikman. 

In the matter of the petition of Mathura Das.* 

['29th Novembei’, 1893.] 

Criminal Procedure Code, ss. 195, 439, il^—Cdcr directing prosecution-- Remsion . 

Under the geocral revisiooal powers conferred by 'v. 439 of tbeCode of Criminal 
Procedure, a High Court has power lo consider the propriety of an order which 
purports to be p.iSsod under s, 470 of the Code. Queen-Empress v. Rachappa (1) 
dissented from. 

Where a defendant in a suit in the Court of a Mu jsif applied ta the District 
.Tudgo forsanetion under s. 105 of the Code of Crimirjal Procedure to prosecute 
a witness who had given evidence in the Munsif's Court in support of a deed, 
produced as evidence before that Court, which had been found by the Munsif to 
to be a forgery, and the District Judeo refused the application, but, purporting to 
act under P. 476 of the Co le, himself ordered the prosecution of such witness; 
Held that the Judge’s order was made without jurisdiction, the offence in respect 
of which the prosecution was directed having been neither committed before him 
nor brought to his notice in the course of a judicial proceeding. 

[Overruled, 34 A G02 iG03) =10 A.L J. 174 = 13 Cr. L.J. 717 = IG Ind. Cas. 525 ; Dies. 
13 Cr. L.J. 1= 13 Jnd. Cas. in : F.. 9 Cr. L.J. 181 (182)=1 Ind. Cas. 220- 
R.. 26 A. 249=A W.N. (1904) 15 (17). 35 A. 8 «9l = 10 A.L. J.361 = 13 Cr. L.J. 
8-29 (830)= 17 Ind. Cas. 573 (574); 1.5 A.W.N. 225 : 6 A.L J. 392 (399); 26 B. 785 
t787): 21 M. 124 (126) = Weir 593 (F.B.) : 9 C.F.L.R.27 (23); 7 Cr. L.J. 281 
= 103 P L.R 1908 ; 7 P.W.R. 1908 Cr 5 P.R. 1903 (F.B ); 13 P.R. 1902 (Cr.) 
= 78 P.L.R. (1902): lUit. Unrep. Cr. R.895 (899). D., 97 P L.H. 1903.] 

The facts of this case sufliciently appear from the judgment of 

Aikman, J. 

Bahu Becha Ram, for the applicant. 

The Government Pleader (Munshi Ram Prasad), for the Crown. 

JUDGMENT. 

Aikman, J. — This is an application for tlje revision of an order passed 
by the learned District Judge of Moradabad directing tlie prosecution of 
the applicant for otiences punishable under ss. 193 and 471 read with 
s. 109 of the Indian Penal Code. The order purports to have been passed 
under the provisions of s. 47G of the Code of Criminal Procedure. At the 
outset a question was raised wliether this Court has any power of interfer- 
ing with an order passed under tliat section. Reference was made to 
the cases of Queeji- Empress v. Narakka{2) and Queen-Empress v. Rachap- 
pa and Queen-Empress v. Irappa (1). With reference to the first of tliese 
two cases I am of opinion that it is an authority for holding that 
the High Court can interfere on revision with an order passed °under 
s. 476 of the Criminal Procedure Code. What was held there was 
that tlie High Court had no power to interfere on appeal [81] 
with a complaint duly made by a Sessions Court under s 470 but 
the learned Judges went on to say in their judgment:— “No sufficient 
grounds have been shown for interfering in revision with the exercise of the 

Judges discretion.” This indicates that the Judges were of opinion that 

if sufficient cause had been shown they might have interfered on revision 
The B ombay case does certai^^ppear to bear out the contention raised 

• Criminal Rerieion No. 676 of 1893. 

(1) 13 B. 109. 
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1893 j-)y t]i 6 (Toverninenfc Pleadov, as it was there held to have been the inten- 
Nov. 20. t.ion of tlie Legislature that when a Court finds it necessary to take pro- 

ceedings in the nature of a complaint it should be as free to do so as any 
Kevi- pi-iyj^te individual who lias occasion to put the Criminal Courts in motion 

SIGNAL against an accused person, and that no superior Court should have the 
Criminal, power to nullify any proceeding by way of complaint duly taken by a 

Court according to law. It is, however, possible that the learned Judges 

16 A. 80= wPo decided this case were dealing only with the power conferred on a 
14 A.W N. c!^|p 0 l■io)• CJouvfc by the ante-penultimate clause of s. 195 of the Criminal 
(1894) 9. pi-ocedure Code and were not referring to the revisional powers of a High 

Court. I quote the following passages from the judgment of Parsons, 
,T ; — “When once, however, sucli a complaint is made, s. 195 does not 
give to any other Court the power of revoking that complaint ; still 
less can the section be construed as conferring upon a superior 


Court the power to interfere when a subordinate Court has sent a case 
for inquiry or trial to a Magistrate under tlie provisions of s. 4/6. The 
provisions of s. 195 relating to tlie revocation or grant of a sanction 
given or refused by a subordinate Court can, in my opinion, refer only 
to a sanction and cannot apply to a complaint. ’ I quite agree with 
the view that s. 195 does not give a superior Court power to interfere 
with a complaint as distinguished from a sanction. But s. 439 of 
the Criminal Procedure Code confers upon the High Court any of 
the powers belonging to a Court of appeal in the case of any proceed- 
ing, the record of which has been called for by itself or which has 
been reported for orders or which otlierwise comes to its knowledge. 
There is nothing in this section to exclude from the revisional 
powers of the High Court proceedings under s. 476. I am of 
opinion, therefore, that under the general revisional powers [82] con- 
ferred by s. 439 a High Court has power to consider the propriety 
of an order which purports to be passed under s. 476. This is the view 
taken by the CMcutta High Court in Kliejm Nath Sihlar v. (h-tsh 
Clnnider Mukrrji (1). T hold, then, that I have jurisdiction to deal with 

this application. 

Coming now to the facts of the case, it appears that Chote Khan, 
wlio was plaintiff in a civil suit in the Court of the Munsif subordinate to 
the District Judge of Moradabad, produced a deed of mortgage which the 
Munsif considered to be a forgery. The Munsif took action under s. 476 
of the Criminal Procedure Code and directed the prosecution of Chote Khan. 
Tlie applicant here, Mathura Das. gave evidence in support of the alleged 
forged deed. Bansi Dhar, who was defendant in the civil suit, applied to 
the District Judge under s. 195 of the Criminal Procedure Code to sanction 
the prosecution, of Mathura Das under ss. 193 and 476 read with ss. K)9 
and 463 of the Indian Penal Code. The District Judge entertained that 
petition and called on Matlmra Das to show cause why the sanction should 
not be given. The result of the proceeding was that the District Judge 
refused to give Bansi Dhar sanction to prosecute, but, as stated above, him- 
self directed the institution of a prosecution. It was contended by the 
learned counsel who appeared for the applicant that the District Judge had 
no power bo enterbain bins pebibion, as bhe alleged offences were nob com- 
mitted in any proceeding in his Court. I cannot go so far as to hold that 
it was illegal for the District Judge to entertain the petition, but I must ex- 
press my opinion that where sanction is asked for the prosecution of an 


(1) 16 C. 730. 
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offence alleged to have been committed before any Court it is in every way 
expedient that that application for sanction should in tlie first place l)o 
made to the Court in which or in relation to any proceeding in whicli 
the offence was committed. In a similar but unreported case 
which came before tliis Court in 1892 Mr. Justice Straight expresses 
doubts as to whether s. 47G was applicable to a case like the present. I 
share those doubts very strongly. It is evident [83] that the oHencos 
were not committed in the Court of the District Judge, so that 
he has no jurisdiction under s. 47G, unless it can he held that they 
were brought under his notice in the course of a judicial proceeding. 
Even if an application under s. 19-0 can be held to ho a judicial pro- 
ceeding, I do not think it could he held without straining tiie language 
of the section that when an application is presented for sanction to prose- 
cute for an offence, that offence is brought to the notice of the Court in 
the course of a judicial proceeding, tliero being no other judicial proceeding 
before the Court than the application for sanction. Taking this view of 
the case, 1 am of opinion that the District Judge had no power to take 
action under that section. It may bo further pointed out that this order 
in regard to tiie abetment of the use of a forged document cannot possiidy 
come within s. 476, as abetment is not an offence referred to in s. 195. 
Further, I would point out that the offences connected witli forgery which 
are referred to in s. 195 are offences committed by p.arti6s to proceedings. 
The applicant, wlio was only a witness, does not fall within this description 
and consequently cl. (c) of s. 195 would not apply to him. For the above rea- 
sons I feel bound to set aside the order of the District Judge, dated the 4th of 
October 1893, making over the applicant to the Criminal Court, as one pass- 
ed without jurisdiction. If the District Judge thinks fit, the petitioner Bansi 
Dhar may be directed to apply to the Court of first instance to take action 
in tlie case. I would take this opportunity of observing here that I 
entirely sympathize with the following remark of the learned District 
Judge in regard to sanction : — “ I fear too often that such sanctions are 
used for the purposes of extortion and persecution and are held for months 
hanging over the head of an enemy,” When offences against pulilic 
justice are committed it would be well, I think, if Courts availed them- 
selves more freely of the provisions of s. 476 instead of leaving the prose- 
cution to private parties, who too often take advantage of tlie sanction 
given them for the purposes of extortion and for the gratification of private 
malice. 

The order is set aside. 


16 A. 84 (P.B.) = 14 A.W.N. (1894)7. 

[84] FULL BENCH. 

Before Sir John Edge, Kt., Chief Justice, and Mr. Justice Tyrrell, 
Mr. Justice Knox, Mr. Justice Blair, Mr. Justice Burkitt and ’ 

Mr. Justice Aiknian. 


Queen-Empress u. Durga.* [I9th & 20th December, 1893.] 

Practice Witness— Public Prosecutor in a trial before a Court of Sessions nr ninh 
net bound to call all xoitmsses whose names are returned in the caleridar ^ 

In a trial before a Court of Session or a Hieh Court the Publio Prosecutoi 
^ conducting the case lor the Crown is not bound to call as a witness for the Crowe 
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or to put into tbo witness-box for the purpose of crnss-examtuation any of the 
witnesses appearing in the calendar as witnesses for the Crown whose evidence 
is in his opinion unnecessary. 

In this case three persons, Durga, Ram Prasad and Madho, were put 
on their trial before the Sessions Judge of Allahabad, charged with offences 
falling under ss. 147 and 304 of the Indian Penal Code. At the trial, the 
District Government Pleader conducting the case for the Crown declined 
to examine one of the witnesses for the prosecution, who had been 
examined before the committing Magistrate. The Sessions Judge recorded 
the following observation in his judgment : — “ It is not in evidence when 
Mathura was examined. He was not sent up when the case first came 
before the Court. He was made a witness for the prosecution because of 
a statement he made to the Police ; but this he retracted before the com- 
mitting officer. The Government Pleader declined either to examine him 
or to tender him for cross-examination, on the legitimate ground that he 
had been corrupted. He was kept in attendance in order that he might, 
if needed, be examined for the defence ; but the defence declined to examine 
him.” The Judge then went on to consider tlie evidence, and ultimately 
convicted Durga of the offence under s. 302 of the Indian Penal Code and 
sentenced him to transportation for life. He also convicted Madho and 
Ram Prasad of offences under s. 147 of the Indian Penal Code, and sen- 
tenced them to nine months’ rigorous imprisonment each. 

Durga appealed from jail to the High Court. He was not respresented ; 
l)ut at the hearing of the appeal the Bench concerned [85] (Edge, 
C. J. and Burkitt, J.) referred to a Full Bench of the whole Court the 
following question : — “ Whether the prosecution is bound at the trial 
to call all the witnesses entered in the calendar as witnesses for the 
prosecution : or if not, whether it is bound to put such witnesses at it does 
not call into the witness-box for cross-examination on behalf of the ac- 
cused.” 

On the consideration of the question thus referred, the Public Prose- 
cutor [Strachey) laid before the Court numerous authorities which will be 
found mentioned below. 

The opinion of the Full Bench (Edge, C. J., TYRRELL, KnoX, 
Blair, Burkitt and Aikman, JJ.) was delivered by Edge, C. J. : — 


OPINION. 

The question wliich we have to consider is whether in a trial in a 
Court of Sessions or in the High Court on its Criminal Side, the Public 
Prosecutor is bound to call all the witnesses returned in the calendar as 
witnesses for tlie Crown, or to put such of those witnesses as he does not 
examine into the witness-box to be cross-examined by or on behalf of the 
accused in the trial. 

The question arose in an appeal to this Court in a case tried by a 
Sessions Judge in which the Public Prosecutor, acting on his discretion, 
declined to put into the witness-box some witnesses returned in the calen- 
dar as witnesses for the Crown. The question was referred to the Full 
Bench, in order that the practice in these Provinces on the point might 
be settled definitely. 

At the hearing, the Public Prosecutor drew our attention to the 
following authorities : — Queen- Empress v. TuUa (1). Queen-Empress v. 
Stanton (2), Empress of India v. Kaliprosono Das (3), the Empress v. Qrish 


(1) 7 A. 904. 


(2) U A. 621. 
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Chunder Tahikdar (l), Queen- Empreas v. Ram Sakai Lall (2), the Empress 
V. Dhunno Kazi (3), Retj. v. Fatteckand Vaslachand (4), Ue<i. v. Woodhend (5) 
and Req. V. [86] Cassidy (6). He also directed our attention to iha 
texts in Russell on Crimes (oth ed., VEII. p. 5G2.) 

^Ye can find nothing in the Code of Criminal l^rocedure which irnpo- 
ses an obligation on a Public Prosecutor to call all the witnesses entered 
in the calendar as witnesses for the prosecution in a Sessions trial. The 
question of a private prosecutor does not arise witli regard to a trial in a 
Court of Session, as bv s. 270 of Act No. X of 1882, a Public Prosecutor 
is the person to represent the Crown in all such trials. We have come to 
tlie conclusion that it is entirely in the discretion of tlie Public Prosecutor 
conducting the case for the Crown to call or not to call any witness or 
witnesses at a Sessions trial appearing in the calendar as witnesses for the 
Crown. It appears obvious to us that it cannot be the duty of a Public 
Prosecutor acting on l)ehalf of tlie (lovernnient and the counti-y to call or 
put into the witness-box for cross-examination a witness wliom lie believes 
to be a false or an unnecessary witness. Tlie rule in Pngland is mado))erfectly 
plain from the decision of .Mderson, P., in tliocaseofi?<’(/. v. Woodhend (■“)). 
That learned •] iidge gave one very good reason wliy those representing tlie 
Crown cannot lie conipellod to call a wirness who is likely to speak falsely. 
Referring to such witnesses he said: — "For instance, if tliey were called 
by the prosecutor, it might lie contended that he ought not to give evidence 
to show them unwortliy of credit; however falsely the witness might 
have deposed.” That ruling of .Vlderson, H., who was a veiw great .fudge, is 
supported liy a ruling of Parke, B., in Rey. v. Cassidy fb). Parke, B., 
there followed a ruling of Lord Campbell, C. J., after consultation with 
Cresswell, These .Judges to whom we have referred were all eminent 
Judges of the Knglisli Bench. 

It is the duty of a Public Prosecutor to conduct the case for the 
Crown fairly. His object should be, not to obtain an unrigliteous con- 
viction, bat, as representing the Crown, to see that Justice is vindicated ; 
and, in exercising Ids discretion as to the witnesses [87] whom he sliould 
or should not call, he should bear that in mind. In our opinion, a Public 
Prosecutor should not refuse to call or put into the witness-box for cross- 
examination a trutiiful witness returned in the calendar as a witness 
for the Crown, merely because the evidence of such witness might in some 
respects be favourable to the defence. If a Public Prosecutor is of opinion 
that a witness is a false witness or is likely to give false testimony if put 
into the witness-box, he is not bound, in our opinion, to call that witness 
or to tender him for cross-examination. In cases in which a prisoner is 
undefended in a Sessions trial, the presiding Judge should, in our opinion, 
look at the deposition of any witness appearing in the calendar as a 
witness for the Crown, and not called on behalf of the Crown or tendered 
for cross-examination, in order to ascertain whether he should not himself 
take action under s. 540 of the Code of Criminal Procedure, 1882. All 
witnesses returned in the calendar as witnesses for the Crown are, whether 
they are called or not by the Crown, bound to be in attendance’ until the 
conclusion of the trial, unless they are released from attendance by order 
of the Court; and before releasing them from attendance, the Court should 
satisfy itself that their evidence will not be required either by the prosecu- 
tion or by the defence. We have used the term “ Public Prosecutor ” in 
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tlie sense in which it is defined s. 4 (»i) of Act No. X of 1882. This is 
our answer to the reference. 

Tlie appeal being subsequently returned for disposal to the Bench 
concerned, the following order was passed : — 

ORDER. 

EdCtE, C. J., and BURKITT. J. — 

In this case, which was an appeal for a conviction under s. 302 of 
the Indian Penal Code and a sentence of transportation for life, we referred 
a question to the Full Bencli. The answer of the Full Bench has 
relieved us of any difficulty in the case. On the evidence Durga was 
convicted, and, l)eing convicted under s. 302, be could not have received a 
more favourable sentence than he did. The appeal is dismissed with 
costs. 


16 A. 88:=^ 14 A.W.N. (1894) 23. 

[88] EXTRAORDINARY ORIGINAL CRIMINAL. 
Before Sir John Ed^ge, Kt., Chief Justice, and a Jury. 


Queen-Empress v . Moss and others. 
l20th Novemlier to 12th December, 1893.] 

Crtviinal breach of trust by banker — Payment of dividends dishonestly out of deposits— 
Directors— Manager and Accountant— Persori entrusted with property or with domi- 
nion over property— Banker — Agent — Act XLV of 1860 [Penal Code), ss. 405, 409 — 
Cheating —False a-nd misleading balance-sheet — hiducement to renew deposits — Act 
XhV ofl^aa [Penal Code), ss. 415, 418— S. ]91— Act yiof 1882 {Indian Companies 
Act), s 215 — Practice— Joint sepai-ate trials— Criminal Procedure Code, s, 2.S9 — 

Trial of European British subject— Mixed jury — Criminal Procedure Code, s. 451 — 
"Europeans" — Adducing evidence for defence — Doaonents produced for cross- 
examination of Croion witness— Right of reply— Criminal Procedure Code, s. 292— 
Evidence —Criminating answer— Act I 0/1872 (Evidence Act), s. 132—“ Compelled ” 
— Leposition in inquiry wader Act VI of 1882, ss. 162, 163, 

When a Bank takes a deposit from its customer, it takes it on the under* 
standing that that deposit is not to be used to pay dividends to shareholders at a 
time when the Bank is insolvent and cannot legally pay dividends. In the case 
of a Bank registered under the Indian Companies’ Act as a Company limited by 
shares, and governed by the regulations contained in Table A in the first schedule 
to the Act, it was held, that the Directors had dominion over the property and 
the management of the funds of the Bank; that they were bound not to pay 
dividends except out of the profits of the Bank ; and that if they dishonestly, 
that is, knowingly and intentionally, paid dividends to the shareholders out of 
deposits when there were no profits, intending to cause gain to themselves or others 
to which they were not entitled, or to cause wrongful loss to other persons, they 
were guilty of oriminal breach of trust as Bankers under s. 409 of the Penal 
Code. But that the Manager, and the Accountant or Assistant Manager were 
not, within the meaning of the section, persons who were entrusted with property 
or with dominion over property as bankers or agents, and therefore did not come 
directly under s. 409, though they might be guilty of abetment under a. 409, 
read with s. 109, by conspiring with the Directors to commit criminal breaoh 
of trust, if they assisted the Directors to obtain the sanction of the shareholders 
to the illegal payment of dividends, and did so for the dishonest purpose of 
causing wrongful gain or wrongful loss. 

Whether the illegal payment of dividends under the circumstances stated could 
bo regarded as causing wrongful loss to the Bank as a oorpor.ate body, quare. 

Whether moneys deposited in the Bank by its customers and not in any way 
ear-marked could, after such deposit, be regarded as " property ” of the depositors 
within the meaning of s. 409, qurere. 


* No. 20 of 1893. 
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[89] Hflld also that if the Directors, Manaj^er, and Accountant dishonc^tlv, 
that is, to obtain wrongful gain for tbeinsolves or tu cause wrongful loss to others, 
put before the shareholders b ilaoce-sheets which thev knew to be niitnrially false 
and misleading and likely to mislead the public as to the condition of the Bank, 
and concealed its true condition, and thereby induced depositors to allow their 
money to remain in deposit in the Bank, they were guilty of cheating in the 
aggravated form made punishable by s. 418 of the Penal Code ; and if they acted 
together to put forward such a false b.ilance-sbeet, they wore guilty of <abctraent 
by conspiracy to cheat. 

Semble, the making of such a false balance-sheet is not an offence within 
s. 191 of the Penal Code. and. where it is made prior to the commencement of the 
winding up of the Company, ia not an offence within a. 215 of the Indian 
Companies’ Act (VI of 1882)', 

A balance-sheet of a company under the Indian Companies’ Act must be a true 
balance-sheet, in the sense that it must represent the actual atate of the Company’.s 
assetsSand liabilities. If it falsely states the condition of the company, it is a 
false balance-sheet, though it follows the accounts as shown in the books of the 
company, and correctly represents what is in the books. A balance-sheet which 
showed all the debts owing to the company, amounting to Rs. 29 lakhs, under 
the head of assets, without spscifying. in accordance with the form of balance- 
sheet annexed to Table A, which of such debts were good and secured, which good 
and unsecured, and which considerd bad and doubtful, and also showed a 
divisible balance of proffts amounting to Rs. 19.000. the facts being that out 
of .the Rs. 28 lakhs some Rs. 13 lakhs wore bad and irrecoverable, and that the 
capital, reserve fund and other provision for bad debts bad been lost, and that 
the company instead of making profits was, and long had been, insolvents, was 
found to be false and misleading. 

Having regard to the nature of the charges above referred to, the Court, under 
s. 239, of the Code of Criminal Procedure, rejected an application bv the defence 
that the accused should be tried separately. 

The word “Europeans" ins, lOlof the Code of Criminal Procedure means 
persons born in Europe. 

The word “ compelled ” in the proviso to a. 132 of the Evidence Act (1 of 1972) 
applies only where the Court has compelled a witness to answer a question, and 
not to a case where the witness has not asked to be excused from answering a 
question, but gives his answer without any claim to have himself excused- 

A deposition on oath m.ade bv one of several accused, asa witness in a orovious 
inquiry under ss. IG2. 1G3 of the Indian Companies' Act (VI of 1892) was 
admitted in evidence against himself only, and not ag.ainst the other accused. 

The action of the defence, during the cross-oxaminaticn of a witness for the 
Crown, in tendering a document to such witness and using the same as evidence 
for the defence was held to entitle the Crown to reply, under s. 292 of the Code 
of Criminal Procedure. 

[P., 4 L.B.R. .5 (7>=6 Cr.L.J.llS; Rel. on. 14 Ind. Cas. G53 (G54) =G L B.R. 4G = 5 
Bur. L.T. 11 = 13 Cr. L.J. 2G9 (270) ; R. 13 Cr. L.J. 988 (893) = 17 Ind. Cas. 
824 =6 Bur. LT. 143 = G L.B.R. 62 (70) ; 3 O.C. 79 (821; D., 11 Cr. L.J. 624 
(625) =8 Ind. Cas. 325 (326) =9 MXJ. 20 (21).] 

[90] Tnis was a trial at the Criminal Sessions of the High Court 
liefore Edge, C. J., and a jury, of Frederick Moss, ^Manager, Charles Green- 
way, Accountant and Officiating Manager, and Charles Wilson and Wil- 
liam Munton, Directors, of the Himalaya Bank, Limited, Mussooi-ie, upon 
charges of criminal breach of trust as a banker (s. 409 of the Indian Penal 
Code), cheating with the knowledge that wrongful loss may be thereby 
caused to a person whose interest the offender is bound to protect (s. 418), 
and abetment by conspiracy (s. 107) to commit those offences. The 
Himalaya Bank, Limited, was a Company limited by sliares. It was on 
the 27th April, 1874, registered under the Indian Companies Act, X of 
1806 ; no articles of association were ever registered ; the Bank suspended 
payment on the 7th July, 1891 ; and was ordered to be wound up by the 
Court in August of the same year. The charges upon which the accused 
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were tried had reference to the balance-sheets, and Directors’ reports 
issued, and the 10 per cent, dividends declared and paid by the Bank for 
the half-years ending the 30th of June, 1890 and the 31st Decem- 
ber, 1890, respectively. They were in substance that at the end of 
the half-year ending the 30th of June, 1890, the accused, acting in 
concert, put forward a balance-sheet and a Directors’ report, which 
stated falsely to their knowledge, that during that half-year the Hima- 
laya Bank had earned a divisible balance of profits amounting to 
Rs. 19,543-0-7, available for payment of a ten percent, dividend, and thereby 
fraudulently and dishonestly induced the shareholders to confirm an illegal 
ad interim payment of that dividend which had been made, not out of 
profits, but out of deposits : and further induced certain persons to make 
and renew deposits in the Bank, which they would not have done if the 
balance-sheet and report had not deceived them into supposing that the 
Bank was in a solvent and prosperous condition. There were similar 
charges in respect of the balance-sheet. Directors’ report, and dividend for 
the half-year ending the 31st of December, 1890. For the purposes of this 
rei)ort it will be sufficient to state shortly, by way of example, the 
substance of the charges made against the defendant Wilson : — 

[91] (1) That he on the 1st day of August, 1890, being a Director 
of the Himalaya Bank. Limited, and, as such, being enti’usted as a Banker 
with dominion over the funds of the Bank, dishonestly misappropriated 
and converted to his own use certain funds of the Himalaya Bank, Limited, 


viz., Rs. 1,220, being the dividend paid in respect of certain shares held 
by him for tlie half-year ending the 30th of June, 1890, and thereby 
committed an offence punishable under s. 409 of the Indian Penal Code. 

(2) That he committed a similar offence on the 2nd day of February, 
1891, in respect of a sum of Rs. 485, being a further dividend on his 


shares. 

(3) That he, on the Isb day of August, 1890, being a Director of the 
said Bank, and being entrusted as aforesaid, dishonestly disposed of part 
of the funds of the said Bank, viz., Rs. 8,730, by paying it to the share- 
liolders as a dividend for the half-year ending the 30th June, 1890. 

(4) That he, on the 2nd day of February, 1891, being a Director of 
the said Bank and being entrusted as aforesaid, dishonestly disposed of 
part of the funds of the said Bank, viz., Rs. 9,515, by paying it to the 
shareholders as a dividend for the half-year ending 31st of December, 1890. 

(5) That he, on the Ist day of August and the Slst day of October, 
being a Director and being entrusted as aforesaid, engaged in a conspiracy 
with Messrs. Munton and Greenway to commit criminal breach of trust 
on the days above-mentioned in respect of the said sum of Rs. 8,730, and 
thereby committed an offence under ss. 109, 409 of the Indian Penal Code. 

(6) That he, on the 2nd day of February, or 29th of April, 1891, being 
a Director and entinasted as aforesaid, engaged in a conspiracy with 
Messrs. Munton, Moss and Greenway to commit criminal breach of trust 
in respect of the said sum of Rs. 9,515, and thereby committed an offence 
under ss, 109, 409 of the Indian Penal Code. 

[92] (7) That he, on the Slab day of October, at Mussoorie, by means 
of a false balance-sheet, fraudulently and dishonestly induced the persons 
present at a general meeting of shareholders to consent that the share- 
holders should retain the said dividend of 10 per cent, for the half-year 
ending the 30th of June, 1890, amounting to Rs. 9,950, and to con^m 
the said dividend, and thereby committed the offence of cheating, punish- 
able under s. 418 of the Indian Penal Code. 
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(8) That he, on'-the said 31st day of Octo))ei'. entered into a conspiracy 
with the said Messrs. Moss, Greenway and Munton for the purpose in 
the last char^^e mentioned, and committed an oH'ence punishable under 
ss. 109, 418 of the Indian Penal Code. 

09) That 1)6, on the ‘29th of .\pril, 1891, entered into a conspiracy 
with the said Messrs. Moss, Munton and Greenway to ciieat the 
shareholders present on that day at a General Mcetin;*, and committed 
an offence punishable under ss. 109, 41S of the Indian Penal Code. 

(10 iV; 11} That he, on the lOtli of -July, 1890, and 21th of January, 
1891, respectively, was privy to the making of false or fraudulent entries 
in the balance-sheets for the half-year ending tlie 30th of June. 1890 and 
31st of December, 1890, respectively, and thereby coinmitted offences 
punishable under s. 21o of the Indian Comi)anics Act, \’J of lS.s2. 

The charges against the other accused were closely similar to the 
above. 

The Public Prosecutor (^Ir. A. Stiarhcii), with whom Messrs. C. ('. 
Dillon and //. VanmUarl, for the Crown. 

Messrs. J. Howard and C. Honfi-Ahlon, lor Wilson, 

Mr. A. II. S. Held, for Munton. 

Mr. U'. W'allack, for Greenway. 

Moss was not represented by counsel or pleader. 

Alston, on behalf of Wilson, applied that, under s. 239 of the Code of 
Criminal Procedure, the Court should in its discretion [93] order (hat (he 
accused should be tried separately, and not together. 

Edge, C. J., was of opinion that, under the ctrcutnslances, the 
charges involving a conspiracy between the accused should he tried 
together. 

Tlie accu.sed having pleaded Not Guilty, their counsel applied, under 
s. 451 of the Code, that the trial should bo by a mixed jury, of wliich not 
less than half should be Europeans. 

Edge, C. J., lield that the word “ liluropean ” in s. 451 meant a per- 
son boin in Europe. 

Stracheij, in his opening, stated that he should produce evidence to prove 
that at the time when the dividends for the half-years ending the 30th of 
June, 1890, and the 31st of December, 1890, were declared and paid, the 
Himalaya Bank was insolvent to the knowledge of the accused. Ile'con- 
tended that the payment of dividends, at a time when the accused knew 
that there were no profits out of which alone dividends wore legally pay- 
able, amounted to criminal breach of trust within ss. 405, 409 of the Indian 
Penal Code. The payment was made out of moneys placed in the Bank 
by depositors to be used for legitimate banking purposes, and not for the 
purpose of distribution as dividends among the shareholders. Such a 
misappropriation of the funds oftiieBank was a disposition " in violation 
of a direction of law prescribing the mode within which ” the trust of the 
accused was to be discharged,” inasmuch as art. 73 of Table A of the 
first schedule to the Indian Companies Act. VI of 1882 . prohibited the 
payment of dividends except out of profits, and under s. 38, the regulations 
contained ID Table A must be deemed to he tlie regulations of the Bank 
no Articles of Association having been registered. He also referred to tlio 
Specific Relief Act (I of 18/7). s. o4. illustration (cj. The only remaining 
question as to the application o ss. 405 and ^09 was whether the payment 
of dividends, not out of profits, but out of depositors’ moneys had been 
made d.shonestly. within the meaning of the former section and of s 2? 
The payment was [ 94 ] made intentionally, and with full knowledge of its 
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1893 character; and it amounted to “wrongful gain” within the meaning of 
DEC. 12 . s. 23, to the shareholders, to whom it was made. It also caused “ wrongful 
^ loss” to the Bank, regarded as a corporate body or artificial person, distinct 

Bxtra- fi-oni blic shareholders composing it, for the moneys paid were taken out of 
ORDINARY tlio corporate funds and diverted from tlie legitimate purposes of the 
Original corporation of the pockets of tiie individual shareholders. 

Criminal Bdge, C. J.. said that it was very doubtful whetlier such a payment 

’ coidd properly be regarded as causing wrongful loss to the Bank. Techni- 

16 A. 88- cally, no doubt. Llic Bank was distinct from its shareholders, but. in fact, 


14 A W.N. it was composed of the very persons to whom the dividends were paid, 
{1894) 23. and, so far as tliey were concerned, it seemed immaterial whetlier they 

received Hs. 100 as dividend or wliether it remained in the Bank as 


capital. They, in fact, lost nothing by getting the 10 per cent, dividend. 
If the Bank was actually insolvent, then they got what they would not 
have got in the event of a winding up of the Bank. Whetlier besides 
wrongful gain to tlie sliareholders, wrongful loss liad been caused to the 
depositors, was another question. Further, witli regard to s. 409, it was 
doubtful whether moneys deposited in the Bank were “ property ” within 
tlie meaning of the section, so far as tlie depositors wore concerned. 
When a depositor paid money on deposit, that money was not oar-marked 
so as to entitle him to receive the specific rupees he paid in, and conse- 
quently, after tlie deposit, tlie money deposited was not his property. 
The moneys so deposited might, however, be within the meaning of the 
section tlie * property ” of the Bank. 

further contended tliats. 41H read with s. 415 was applicable. 
The accused, by issuing balance-sheets and reports which they knew to be 
false, deceived the shareholders and induced them to confirm the ad interim 
dividend of 10 per cent, which had previously been paid by the Directors in 
the exercise of the powers which they possessed. This was inducing the 
shareholders, within the meaning of s. 415, “ to consent that any person 
shall retain [95] any property.” By confirming the ad interim dividend, 
the shareholders made permanent a payment which had up to that time 
been provisional : they consented that those who had received the divi- 
dends should retain them. Deposits had also been renewed and made on 
the faith of the balance-sheets and reports, and this came within the 
words “ or intentionally induces the person so deceived to do or omit to 
do anything which he would not do or omit if he were not so deceived, 
and which act or omission causes, or is likely to cause, damage or harm 
to that person in body, mind, reputation, or property.” 

Edge, C. J., said that, with regard to the inducement to the share- 
holders to confirm the ad interim dividend, the argument assumed that if 
the shareholders had been informeJ of the true state of the Bank’s 
affairs they would have refused to confirm the dividend, and would have 
refunded what they had received. Ho was not prepared to presume that 
they would have done this. But he should tell the jury that if the accused 
by a false balance-sheet, false to their knowledge, deceived any depositor 
who was in a position to withdraw his deposit, and thereby induced him 
to allow it to remain in the Bank, or deceived any member of the general 
public and so induced him to deposit money in the Bank, they would be 
guilty of cheating as defined in s. 415. 

Stracheu next referred to s. 191 of the Penal Code. Ho suggested 
that the words “ whoever.. .being bound by law to make a declaration upon 
any subject, makes any statement which is falso, and which ho either 
knows or believes, to bo false, or does not believe to be true,” would apply 
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to the making of a (also balance-sheet. Ho submitted that a balance-sheet 
was a declaration of the property and liabilities of a Comi’any registered 
under the Indian Companies Act, which s. 74 of that Act required to l)o 
made. Both that section and articles 81 and 94 of table A, implied that 
the balance-sheet must be a true declaration of the state of the Company’s 
ah'airs. 

Edge, C. J., said that ho did not think s. 191 was aijplicablo 
to the case. Ho also thought that s. 215 of the Indian Companies 
Act, which provides for the punishment of “any director, oilicer, [ 96 ] 
or contributory of any Company wound up under this Act" wiio inter 
alia “ makes or is privy to the making of any false or fraudulent entry in 
any register, book of account, or other document belonging to tlic Company, 
with intent to defraud or deceive any person," would not apply to false 
statements contained in a balance-sheet published before tlio commence- 
ment of the winding up of the Company. He should direct tlio jury to 
acquit upon the charges under s. 191 of the Penal Code and s. 215 of the 
Companies Act. 

The balance-sheet of the Himalaya Bank for the lialf-year ending 
the 30th of June 1890, showed as the principal item on the Assets side, an 
entry "To Loans, Bills discounted, etc., Ks. 28,10,107-7-()." Another 
entry on the same side was "To Cash and Treasury drafts Ks. 18,552-8-7." 
On the Liabilities side there were entries "By Capital, Ks. 2,00,000," 
"Reserve Fund, Ks. 1,25,000." The dill’erenco between tlie two sides, in 
favour of the assets, was stated as " Divisible balance, Ks. 19,543-0-7." 
in an " Abstract of Profit and Loss " annexed to tlie balanco-slieet, 
on the profits side, the principal entry was " By interest account, 
Ks. 1,25,948-1 1-6." In this abstract, again, the divisible balance of profits 
was stated to be Ks. 19,543-0-7. 

Similarly, in the balance-sheet for the liaif-year ending the 31st of 
December, 1890, the principal item on tlie Assets side was " To Loans, 
Bills discounted, etc., Ks. 28,49,378-1-5." "Cash and drafts" were 
represented as amounting to Ks. 57,121-8-2. A "Divisible balance" 
of profits was shown as Rs. 12,953-3-8. In the “ Abstract of Profit and 
Loss " this Divisible balance was again shown, and on the profits side it 
was represented that there was a balance of profit and loss carried on from 
the preceding half-year amounting to Rs. 4,543-0-7, and there was an 
entry “ By interest account, Rs. 1,08,236-8-0." 

In neither of the balance-sheets was the form of balance-sheet append- 
ed to Table A. of the Act and required by s. 74 to be followed as nearly 
as circumstances admit, complied with. All debts owing to the Bank 
wore shown as assets, without stating which were secured or unsecured, 
good, doubtful or bad. 

[ 97 ] The Directors' reports issued with the first balance-sheet was 
as follows “ Your Directors iiave the pleasure to state that after examin- 
ing the balance-sheet and profit and loss account for the half-year ending 
30th of June. 1890, they have decided to pay the shareholders an ad 
interim dividend of Rs. 10 per cent, per annum or Rs. 5 per share as usual. 
The nett profits have amounted to Rs. 194 and a fraction, including liio 
balance carried forward from the half-year ending the 31st of December 

1889." The Directors’ report issued with the second balance-sheet was 
in similar terms. 

The defendant Moss was the Manager of the Bank from its founda- 
tion *^0 Its close. He was absent on leave from April to the end of 
beptember 1890. During his absence. Green way, who had been Accountant 
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since 1879, officiated as Manager, reverting to his post of Accountant 
upon Moss' return from leave. All eatries in the ledgers and other books 
of account from which the balance-slieets were prepared, were made upon 
orders or vouchers signed by the Manager or the Accountant or both. 
Tlie balance-sheets for 1890 were prepared in the office and submitted for 
approval first to the Manager, and through him, to the Directors, who 
thereupon declared the ad interim dividend. The balance-sheet for June 
was signed by Greenway as Officiating Manager, and the balance-sheet 
for December was signed by Moss as Manager. The dividends for the 
first half-year were paid on a voucher signed by Greenway ; and the divi- 
dends for the second half-year on a voucher signed by Moss. 

At a meeting of the Directors held on the IGth July, 1890, at which 
the defendants Wilson, Munton and Greeiiway were present, the following 
resolution was passed: — “The half-yearly balance-sheet ending 30th of 
June, 1890, having been duly approved of, it is decided to declare the usual 
ad interim dividend of 10 per cent, per annum, and that the usual notice 
be inserted in the newspapers." In pursuance of this resolution, an adver- 
tisement was published in the Pioneer of the 21th of July, 1890, notifying 
that the ad interim dividend would be paid on application. The dividend, 
amounting to Rs. 10,000, was paid on the 1st of August, 1890, to all the 
[98] shareholders, including the defendants. On the 31st of October, 
1890, was held the tliirty-second lialf-yearly ordinary general meeting of 
sliareholders, whicli was attended by all the defendants. At this meeting, 
the Directors’ and Auditor’s accounts and reoorts were read and adopted, 
and the ad interim dividend was confirmed. In like manner, at the 
end of the half-year ending the 3lst of December, 1390, an ad interhn 
dividend of 10 per cent, was declared by the Directors on the 21th 
January, 1891, advertized in the Pioneer by the defendant Moss, as 
Manager of the Bank, on the 1st of February, paid to the shareholders, 
including the defendants, on the 2nd of February, and confirmed on the 
29th of April by a general meeting of shareholders, at which all the 
defendants were present. 

Mr. F. St. Aubyn King, a public accountant of the firm of Messrs. Meu- 
gens, King and Simson, Calcutta, was called as an expert to prove that the 
balance-sheets were false. He stated that he had examined those balance- 
sheets and the abstracts of profit and loss. He had also examined some 
30 accounts in the books of the Bank, with a view to ascertaining the 
correctness or otlierwise of the balance-sheets. Upon those accounts 
alone, and without reference to others, he found that out of the item on 
the Assets side in the 30th of June balance-sheet, “ to loans and bills 
discounted, &c., Rs. 28,10,107-7-6,” Rs. 9,06,770-0-3 was bad and 
irrecoverable. Similarly, out of the corresponding item in the December 
balance- sheet, Rs. 28,49,378-1-5, Rs. 9,90,150-11-4 were bad and irreco- 
verable debts. This was after giving credit to the accounts for the securi- 
ties which the Bank held, in whatever form, and where those securities con- 
sisted of life policies, they were taken at the surrender value of such policies. 
Again, in the abstract of profit and loss for the 30th of June. 1890, the 
item of Rs. 1,25,943-14-6 under the head of “ Interest account” was com- 
posed of unrealisable interest to the extent of Rs. 54,217-13-10. Further, 
the item on tlio Assets side of the balance sheet “ By Cash and Treasury 
drafts, Rs. 48.552-8-7." was unduly inflated by including Usance biUs, 
t.c., bills not payable on demand, which it was contrary to banking 
usage to class under that head. “Cash and drafts” would properly 
[99J include cash, currency notes, cheques and drafts payable at Mussoorie 
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on demand. The entry ** cash and drafts ” in a balance-sheet was intended 1893 
to indicate the immediately realisable resources of the Bank. Tlie witness Dec. 12. 
gave similar evidence to prove the falsity of the corresponding items in 
the December balance-sheet. He stated that in neitlier half-year had BXTRA- 
the Bank earned a divisible balance of profit, or any i)rofit at all, but ORDINARY 
it was working at a loss, and was insolvent at tlie dates when tlie balance- ORIGINAL 
sheets and reports were issued and confirmed. At those dates the capital, 

reseiwe fund, doubtful debt liquidation fund, and unreali/.ed interest 

account had been lost, having been swamped by the accumulation of 16 A. 88 = 
bad and irrecoverable debts. The dividends could onl> have been paid 14 A.W.N. 
out of depositors’ money. Besides giving general evidence to the effect (1894) 23. 
above stated, the witness specifically traced in the books of the Ibink 
particular accounts included as assets in the balance-sheets, and sliowed 
the grounds upon which he based his opinion that they were bad and 
irrecoverable. Ho stated that the only conditions upon which it would 
be legitimate to include a had debt on the assets side in a balance-sheet 
were (i) the debt being specifically shown as bad according to the form 
of balance-sheet appended to Table A of the Indian Companies Act, (ii) the 
debt being covered by provision for bad debts in tlie reserve fund, 
doubtful debt liquidation account, or other similar account. 

Mr. W. D. Henry, ofticial liquidator of the Himalaya Bank, and agent 
of the Mussoorie branch of the Alliance Bank of Simla, Limited, was also 
examined as an expert, and gave evidence corroborating the last witness. 

He deposed that he had traced the accounts back as fur as the 1st of Janu- 
ary 1886, and that the Himalaya Bank was then insolvent. If the balance- 
sheets for June and December 1890 had been correct, the depositors 
would have got back all their money, and the shareholders nearly all. In 
point of fact, the depositors would get about three annas in the rupee and 
the shareholders nothing. The witness had prepared and put in balance- 
sheets such as should have been issued in June and December 1890. Accord- 
ing to these balance-sheets, the Rs. 28 lakhs odd [100] shown in the 
Bank’s balance-sheets were bad and irrecoverable to the extent of about 
Rs. 14 lakhs. The witness was present at an inquiry held by the District 
Judge of Saharanpur (in whose Court the winding-up was proceeding) in 
April 1892, into the circumstances connected with the failure of the 
Himalaya Bank, under ss. 162, 163 of the Indian Companies’ Act. In 
that inquiry all the defendants were examined on oath. 

Strackey proposed to put in as evidence the depositions made at 
that inquiry by the accused Wilson, Munton and Greenway. 

Reid, for Munton, objected that the deposition of his client was in- 
admissible in evidence under s. 132 of the Evidence Act (I of 1872). The 
witnesses in that inquiry had not objected at the time to answering any 
of the questions put to them ; but he submitted that they were never- 
theless “ compelled to give” their answers within the meaning of the pro- 
viso to the section, because tliey appeared in obedience to a summons, and 
not of their own motion, and they were not entitled to refuse to answer 
any question while they were upon oath. 


Strachey, in reply, contended that the depositions were admissible 
under s. 132. Ho referred to the decision of the Full Bench of the 
Madras High Court in The Queen v. Gopal Doss (1), see also Queen 
Empress v. Garni Sonba (2). ^ 



(1) 3 M. 271. 


(2; 12 B. 440. 
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Edge, C.J — In my opinion “ compelled ” ins. 132 of the Indian 
Evidence Act only applies where the Court has compelled a witness to 
answer a question, and not to a case in which tlie witness has not asked 
to be excused from answering a question but gives his answer with- 
out any claim to have himself excused. I think that in reading s. 132 
and considering the word “ compelled” in the proviso, we must not over- 
look the earlier part of the section, which says “a witness shall not be ex- 
cused.” I also come to the same conclusion from a perusal of s. 130 which 
provides that “no witness who is not a party to the suit shall be compelled 
to produce his title-deeds to any property.” In a case to which that section 
[101] vroidd apuly, it would be entirely optional for the witness to produce 
his title-deeds, and to raise any objection whatever ; and the section would 
apply if the witness objected to produce his title-deeds. I shall admit the 
evidence. 

The depositions were then put in. 

Edge, C.J., told the jury that the deposition of each of the accused 
was evidence against himself only, and must not be taken into considera- 
tion against the other accused. 

Evidence, consisting principally of correspondence and of resolutions 
recorded in the Directors’ minute book, was given to prove that the 
accused issued the l)alance-sheets and reports with the knowledge that 
they were untrue, and declared and paid the dividends with knowledge 
that the Bank had earned no profits out of which such dividends could be 
paid. Three depositors gave evidence that they had renewed and made 
deposits in the Bank solely on the faith of the representations contained in 
the balance-sheets and reports. 

During the cross-examination of one of the witnesses for the Crown, 
Howard asked his Lordship for a direction as to whether, if the defence 
put a certain document to the witness which had not been proved by the 
Crown, the Crown would have the right of reply under s. 292 of the Code 
of Criminal Procedure. [See Queen-Empress v. Bayfield (1).] 

Edge, C.J., said that under the circumstances suggested the Crown 
would have the right of reply. 

Hotvardy in addressing the jury on behalf of Wilson, suggested that 
the balance-sheets were not false, inasmuch as they were proved to be 
correct transcripts of the accounts as shown in the books. A balance- 
sheet must give a correct view of the Bank’s affairs, but it could only give 
such a view as was contained in the books. 

Edge, C.J., said that it was not sufiScient that the balance-sheet 
should accurately show the state of the books : it must, to be a true 
balance-sheet, show the actual state of the Bank. If the books [102] 
were false, and the balance-sheet represented the books, then the 
balance-sheet was false. If the books misrepresented the state of the 
Bank, then the balance-sheet should show the true state of affairs. No 
man investing money in the Bank could safely depend on the balance- 
sheet, if it were held that a balance-sheet was a true balance-sheet if it 
correctly followed false books. 

Edge, O.J., summed up the case to the jury as follows: — 

Gentlemen of the jury, I hope to charge you as shortly as possible. 
The case which you have to try is probably the most important case that 
has been tried on the Criminal side of this Court for many years, impor- 
tant to the public and vitally important to the men at the bar. It is of 
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the utmost importance that the Directors of pul)lic Coinpanics arid «;(*i vants 
of public Companies siiould oliey the law, and that the balancc-shoets of 
public Companies should be true so far as they are capalde ol making 
them true — so far as tliey know. It is absolutely necessary that the 
investing puldic sliould liave some security and be able to depend upon 
the published accounts of Companies. It is erpially of tlic greatest im- 
portance to rheso men tliat you should not allow yourselves to find them 
guilty through being prejudiced as to tlie inismanagemeot of the Bank 
before 1890, or any mism tnagement during 1890, that is, so long as that 
mismanagement is not comprised in the charges before you. 

Well now, gentlemen, these men are charged witli criminal breach of 
trust, and they are charged with conspiring to commit criminal breach of 
trust. The charges are framed under ss. 405 and 409 of the Indian Penal 
Code. I shall explain them at greater length later on. And tliey are also 
charged witli cheatine in respect of depositors who had money in the Bank, 
and wlio, it is alleged, were induced by the false balance-sheets to allow 
their deposits, that otherwise they would have attempted to difiw 
out, to remain in the Bank. They are also cluu'ged with conspiracy 
to cheat. Before going into tliese paxticular charges, I think I ought 
to draw your attention to some of the sections relating to undertakings 
of this kind to lie found in the Companies Act. Tlie Himalaya Bank, of 
whicli Wilson was a Director from 1885 10 April 1891, was incorporated 
[103] under Act No. X of 1866. That was an Act passed to regulate Joint 
Stock Companies, to compel tliem to be registered in certain cases, and to 
regulate how such companies should carry on their business. It was an 
Act to enable a Company like this to carry on business with certain 
protection to the shareholders, so that, if they chose to register their 
company as limited by shares, the shareholders, in the event of the 
company being wound up, would not be liable except for the amount that 
remained unpaid on their shares. If people as sliareholders were not 
entitled to carry on business under the protection of that Act, they \Yould, 
in the event of the company becoming insolvent, be liable to the whole 
amount of their assets to make good the liability of the concern in which 
they were partners. It is perfectly obvious that when the Legislature 
enables a body of persons to deal with the public and join in trade 
with the public and gives them the exceptional protection that the 
members of the corporation shall not be liable beyond the unpaid amount 
of their shares, strict regulations should he enforced to compel the Com- 
pany to disclose the actual state of its affairs, so that persons should know 
before they dealt witli it exactly how the company stood. Well, <»entle- 
men, Act No. X of 1866 was repealed by Act No. VI of 1882. I merelv 
mention it. The two Acts are precisely the same so far as regards any 
question that concerns you. Under the Act, persons desirous of forming 
a company, limiting by shares the liability of members, are obliged to 
register a Memorandum of Association. That Memorandum of Associa- 
tion states the object of the company and how it is to carry on business 
This particular company was limited by shares. The Act further, with 
regard to banking companies limited by shares, enables them to register 
articles of association of their own, or, the Act says, if they do not they 
shall be bound by Table A of the Act. It is absolutely necessary for 
the protection of the public that there should be some such law as this 
because you or I or any one who wished to deposit or had money to 
invest m shares should like to know, not only that the company was 
limited, but we should like to know how the business was bound to be carried 
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on. This particular comoanv seems to have drawn up certain Articles of 
[104] Association. These articles of association were not registered, and 
in law and in good common sense, tiie regulations in the Act became the 
regulations binding on the company. In one sense, in considering what 
t!ie accused must have known, it is not very material whether the regula- 
tions were those in Table A or not, inasmuch as Articles of Association 
had been drawn up although they were never registered, and one of the 
most material points in this case was not overlooked in the private Arti- 
cles of Association because they coincided with Table A and prohibited 
them from paying dividends except out of profits. The prohibition in the 
Act is an absolute one. It is essential for you to bear that in mind. Any 
person dealing with the company, orhaving money to deposit, would assume, 
if lie saw that balance-sheet or the report of the Directors, that the com- 
pany had earned money which enabled them to pay a dividend of 10 per cent, 
for the half-year. The business of the company is, under the Act of 1866, 
as of 1882, under the sole and exclusive management of the Directors. The 
regulations in the Table are absolutely explicit on that point. The article 
in question is No. 55. I only add this because one of the counsel, in a 
very able speech, sought to make you understand that Directors had merely 
the rifiht but not a duty to manage. The law says they shall manage. Not 
only article 55 but subsequent articles of the Act say that the business of the 
company shall be managed by Directors. (His Lordship read article 55 and 
also articles 72 and 73 of Table A.) Then we come to article 78. I will 
now read the whole of the article Accounts.' ' The Directors shall cause 
true accounts to be kept, that is, the books of the company shall be true 
as far as the company can make them true. Under articles 77 and 
80 they have to prepare at least once in every year a statement of 
profit and loss. Article 72 says. " Once at least in every year the 
Directors shall lay before the company in general meeting a statement 
of the income and expenditure” — [reading the whole of the article.] 
That is the article that describes how the statement of profit and loss is to be 
made up. Then we come to article 81, which deals with the balance-sheet. 

“ A balance-sheet shall be made out in every year and laid before the 
company in general meeting, and such [lOS] balance-sheet shall contain 
a summary of the property and liabilities of the company arranged 
under the heads appearing in the form annexed to this table, or as 
near thereto as circumstances admit.” There are other provisions 


requiring that once a year the accounts and balance-sheet of the company 
shall be audited, and there is a provision in the Act itself which 
requires that the balance-sheet that has been submitted and approved 
by the shareholders shall be sent to the Registrar of Joint Stock 
Companies. This balance-sheet is the balance-sheet referred to in the 
schedule of the Act which shows good debts and bad and doubtful debts 
separately. Well, now, that is how this company was constituted. It 
was registered as a limited company ; the Memorandum of Association was 
registered, but the Articles of Association were not registered ; but so far 
as is really material to your consideration it is immaterial whether they 
registered their Articles of Association or not, because the Directors were 
clearly bound not to pay one single anna as a dividend unless paid out 
of the profits of the business of the corporation. The Himalaya Bank, 
having been started as a company limited by shares in 1874, carried on 
business in the usual way, received money on floating deposit, or current 
account as you would call it — as you put a thousand rupees into the Allaha- 
bad Bank and receive a cheque book. They also received money on fixed 
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deposit. In a fixed deposit account of this kind you pay your money — 1893 

mo*>t of you have paid money on fixed deposit account before now — that Dec. \ 2 . 
money is repayable only on a date fixed by you and the hank, or so man> 
months after notice of withdrawal as agreed by you and the bank. The I^XTRA- 
bank deals — is entitled to deal — in the way of its business with the money ORDINARY 
received on deposit, otherwise it could not pay the interest to depositors. It ORIGINAL 
is permitted to allow loans and overdrafts to its customers and invest CRIMINAL 

landed property, and house property to deal with the money in its till in 

discounting bills and promissory notes. As to this particular bank, it ispei'- je A. 88 = 
fectly obvious that it has allowed its capital to be drawn away in bad debts 54 a.W.N, 
and is now in the unfortunate position in whicli it is — a matter whicli you (1894) 23. 
have not to consider against these men, because they are not cliarged with 
it. Wilson and Munton mav have neglected, and did in fact neglect. 

[108] tlieir duty l)y not attemling to the ordinary duties of Directors, but 
you are to disregard tliat absolutely. The case which they have to answer 
began, as far as they are concerned, on the IStli or lt)th April 18i)0. 

This Bank may possildy, througli tlie mismanagement of Moss or tlie 
Directors, past and present, be in an absolutely hopeless condition. Do 
not let that inlluence your minds. The question is, were these men guilty 
of the frauds with which they are charged ? As I have told you. under 
Tabic A of the .\ct, they are obliged to publish, at least once in every 
year, a statement of profit and loss, and tliey are obliged to lay l)efore the 
shareholders once a year a statement or balance-sheet. Tlie balance-sheet 
— you are to take this from me, and I think it is hardly necessary for me to 
say it. because it is only common sense, the balance-sheet, to represent 
the assets and liabilities of the company, must be a true balance-sheet. 

It must show the actual condition of the company. It was suggested 
by one of the counsel wlio addressed you tliat the balance-sheet would 
be a true balance-sheet if it followed ihe accounts in the books of tlie 
Bank, although it showed falsely what was the condition of the company. 

It is not so in law, nor is it so in common sense. The balance-sheet 
to ho of any use must show the true state of the accounts of the Bank, 
so that you are entitled to assume that the figures on that lialance- 
sheet are true figures and nothing has been concealed that ought to be 
told for information. You are then in a position to say if you are safe 
to trust that Bank or not, and whether if you deal with it you would 
be likely to lose your money. The balance-sheet which is required under 
the Companies’ Act does give you the very information that is required. 

The balance-sheet in the former Act is in the same form as that in the 
present Act, and if you look at it for a moment you will see the material 
bearing of this column here. (His Lordship showed the balance-sheet in the 
Companies’ Act to thejury.) That is the form in which the company isbound 
to send thebalance-slieet to the Registrar of Joint Stock Companies, after it 
has been submitted to the shareholders in general meeting. Now if you look 
at that balance-sheet, you will see on one side it shows the capital, it shows 
1107] the number of shares and the amount paid per share, the debts and 
liabilities of the company, the reserves, the profit and loss, and the 
contingent liabilities of the company ; on the other side, the property and 
assets of the company, the debts owing to the company. This is a verv 
material question, because there were Rs. 28 lakhs shown as loans and 

bills discounted according to the Bank’s balance-sheet. The debtsowing 

to the company must according to the balance-sheet in the Act be divided 
into and shown in three classes. You have to show good debts for which 
the company holds security, good debts for which the company holds no 
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1893 security, and de])ts, if any, considered doubtful and bad. Gentlemen, that 
Dec. 12. is veiy material, because when you consider what the facts of this case 

are, you will probably come to the conclusion that if the company bad on 

Extra- the 30th of June 1890, disclosed ihe fact that it had Rs. 13 lakhs of bad 
ORDINARY and doubtful debts, instead of showing a divisible balance of Rs. 19,51 3-0-7, 
Original nhght have closed its doors next morning. Any persons, assuming they 
Criminal dealing with a Bank that was honest, would assume from these 

■ balance-sheets that there were no doubtful and bad debts not covered by 

16 A. 88= the reserve fund. They would never assume for one moment that the 
14 A.W.N. Rs. 28 lakhs shown in assets included some Rs. 13 lakhs of absolutely 
( 1894 ) 23 . bad debts. 

Now, gentlemen, I come to the particular charges against these men. 
I shall tell you what these charges are. (His Lordship read s. 409, 
criminal breach of trust by banker, and s. 405, criminal breach of trust.) 
I shall tell you as matter of fact that the defendant Directors had dominion 
over the property, that they had tlie management of the funds of the Bank. 
I shall tell you that as Directors tliey were bound not to pay one anna of 
dividend out of anything except the profits of the company ; and, if you 
come to the cooclusion that they did dishonestly pay dividends for the 
lialf-years ending on the 30th of June and the Jlat of December, out 
of the depositors’ money when there were no profits, that each of these 
Directors committed criminal breach of trust. Now, gentlemen, it is not 
necessary to go into the question, but if it were necessary I should tell 
YOU that when a Bank to which the Indian Companies’ Act applies takes 
[108] a deposit from its customer, it takes it on the understanding that 
that deposit is not to be used to pay dividends to shareholders at a time 
when the Bank is insolvent and cannot lawfully pay dividends. The defend- 
ants are charged under s. 409. The material words in s. 409 are as 
follows : — “Whoever, being in any manner entrusted with property or with 
any dominion over property in his capacity of a public servant or in the 
way of his business as a banker or agent, commits criminal breach of trust 
in respect of that property” shall incur certain penalties. I have had to 
consider this case very carefully. I have come to the conclusion that Moss 
and Greenway cannot be considered to be pei*sons who were entrusted with 
property or with dominion over property as bankers or agents. So, as to 
the charges in which they are directly charged — this is apart from con- 
spiracy— with criminal breach of trust, I shall direct you to find them not 
guilty on those charges. I shall also tell you that if you find that Munton 
and Wilson did dishonestly, that is knowingly and intentionally, pay over 
these dividends when they had no profits, intending to cause gain to them- 
selves or others, to which they were not entitled, or to cause loss to other 
persons, you must find them guilty under s. 409. But although, in my 
opinion. Moss and Greenway as Manager and Accountant or Assistant 
Manager, do not come directly under s. 409, they are charged with con- 
spiring with the other men to commit criminal breach of trust under s. 109 
read with s. 409 of the Code. That is the abetment section. The section 
is as follows — (His Lordship read s. 109 of the Penal Code.) If you should 
come to the conclusion that Moss and Greenway abetted, that is, assisted 
Munton and Wilson to obtain the sanction of the shareholders to the pay- 
ing of the dividends, if you come to the conclusion that .they did this for 
the dishonest purpose of causing wrongful gain or wrongful loss, then you 
ought to find them guilty under s. 109 of conspiracy. Then there are the 
other charges. These charges are charges of cheating and abetting — arising 
under s. 418 and s. 109 of the Code. Section 418 says— (His Lordship 
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read the section.) And then we go back to the detinition of cheating 
in s. 415. (His Lordship read this section also.) Tiio way these men 
are said by the prosecution to have conspired to [109] cheat, wliother 
true or not, was that to their knowledge these l)alance-sliects were 
false ; that they were materially false ; that they acting in concert, 
conceited the true state of affairs from tlie depositors and share-liold- 
ers, and by that concealment the shareholders who were depositors, 
and depositors not shiu’eholders, were induced to allow their money 
which was in the Hank on deposit to remain on deposit. It stands 
to reason and commonsense that if you, or I, or any one else, had 
Rs. 3.000 or Rs. 4,000 deposiied in the Hank, and we were in a position 
to draw it out, we should draw it out if we knew from the balance-sheet 
tliat the Bank was insolvent : on the other hand, if the balance-sheet 
represented the Hank to be more or less nourishing, wo should probably 
allow our money lo remain in the Hank. If these men. intending to 
defraud the shareholders or depositors, knowingly put forward these 
lialance-sheets, knowing that they were false balance-sheets, then it is 
your province to find them guilty nder s. -118. If you come to the 
conclusion that they abetted each other by their acts, that is, if you 
find that they were acting together to put forward a false balance-sheet, 
you must find them guilty under the charge of conspiracy, f will tell 
you at the close with regard to some of tlie charges in respect of tho 
l)alance-sheet of the 31st of December, you will find Greenwav not 
guilty because there is no evidence to convict him. 

The first question we have to consider — or you have to consider, for 
you are the judges of fact — is this, were these balance-sheets false? We 
come next to the question whether these men knew at the time the 
balance-sheets were put before tho shareholders that they were false. 
Was the biilance-sheet of the 30t.h of .June 1890, was the balance-sheet 
of the 31st of December 1890. false and misleading? If you believe the 
evidence of Mr. King, who is a gentleman of experience, and if you believe 
the evidence of Mr. Henry, who is a gentleman of great experience and 
who is the liquidator of the Bank, you must come to the conclusion that 
each of these balance-sheets was absolutely false and absolutely mis- 
leading. Take up the balance-sheet of the 30tli of June 1890. In dealing 
with this balance-sheet I do not intend to take vou into details That is 
[110] more a question for a banker. We will look at this in a broad 
way of common sense, as a member of the public would look at it if he 
were to go to it for information. You will notice there is a divisible 
balance shown of Rs. 19,543-0-7. Well now, that balance-sheet repre- 
sents that the Bank was in a flourishing condition; that it was not 
insolvent; that they had a sum of Rs. 19,543 which could be divided 
out of profits amongst the shareholders. That is the broad representa- 
tion that the balance-sheet makes. Let us see what the actual facts 
were. On the 30th of June 1890, the capital of the Bank was gone. This 

is the evidence of Mr. King and the evidence of Mr. Henr>- and, in fact, 

according to Mr. Henry, it had been gone so far back as January iSSo! 
Mr. King was the first scientific witness— scientific in tlie sense that he 
is a man who thoroughly understands accounts— and the minute of ques- 
tions prepared by the Directors was put into his hands and he was asked to 
investigate the accounts. The result of his investigation was that out of 
these accounts in the minute of questions, which only form a portion of 
the Rs. 28 bkhs of assets on the left hand side of the balance-sheet Rs 9 
lakhs were bad debts. If you beUeve his evidence, and his evndence was 
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not shaken in cross-examination or by anything that has so far been seen, 
assuming for one moment that there were no other bad debts in the Bank 
on tliat day, assuming that there were only the Rs. 9 lakhs bad debts 
in the Bank on the 30th of June, let us see what the condition of the 
Bank was. What the Bank had was tlie unrealised interest account of 
Rs.71,000 odd, the doubtful debt liquidation account of Rs. 24.000 odd, and 
a reserve fund of Rs. 1,25, 000. The Bank could not have put the whole of 
that reserve fund againsc the nine lakhs of rupees, because it was brought 
out in evidence that, tlie reserve fund was represented by Government paper 
in the hands of the Delhi and London Baok in their office in Calcutta as 
security for an overdraft of the Himalaya Bank; and, gentlemen, where they 
represented a reserve fund of Rs. 1,25,000 the Delhi and London Bank held 
it for an overdraft, so that the available I’eserve fund instead of being 
Rs. 1,25, 000 would have been Rs. 29,674. It does not require any elaborate 
calculation to see that between [111] five and six lakhs had been swallowed 
up — capital, reserve fund, unrealised interest account and doubtful debt 
liquidation account. They represented that instead of being in that miser- 
able position, they were in a flourishing position, having a divisible balance 
of Rs. 19,543. That is the result of Mr. King’s evidence. Let us turn now 
to Mr. Henry’s evidence. He prepared the balance-sheet as he was told 
to prepare it, as of the 30th of June 1890. He has told us that the 
balance-sheet so prepared has been falsified by his subsequent experience, 
because he has found that he was not able to collect as much of the 
assets as he would have hoped on the 30th of June 1890 to have been 
able to collect but on the face of it, as made on 30th of June, of that 
Rs. 28 lakhs, there were Rs. 13 lakhs of bad and irrecoverable debts. 
Look what ought to have appeared for the information of the public. 
They would have had shown so much as good debts, so much as good 
debts unsecured, and Rs. 13 lakhs as absolutely bad and in*ecoverable, 
instead of showing Rs. 28 lakhs as assets. That would, according to 
Mr. Henrys statement, have been a true balance-sheet, because that 
was the true state of affairs, as far as could be judged on the 30th of June 


1890. 

We come to the balance-sheet of the 3rd of December 1891. It shows 
the same state of affairs. It represented that the available balance was 
Rs. 12,953-3-8, which the Bank might divide amongst the shareholders. 
On the 31st of December the capital was all gone, the reserve fund 
was still pledged to the Delhi and London Bank, and instead of a 
balance reserved in Government paper, it was pledged for Rs. 1,50,000. 
Well, then, the result is they get an unrealised interest account amount- 
ing to Rs. 1,07,468, a doubtful debt liquidation account amounting 
to Rs. 19,529. But the accounts, which Mr. King tells us were 
Rs. 9,87,000 in June 1891, in the minute of questions, were still about 
the same figure — 9 lakhs on 31st of December, absolutely bad and 
irrecoverable, and, according to Mr. Henry’s more practical test, Rs. 14 
lakhs. So that on 31st of December 1891, instead of the company 
having a divisible balance of Rs. 12,953, there was included in the Rs. 28 
lakhs some Rs. 14,42.000 of absolutely bad and irrecoverable debts. You 
[112] will say whether that was an honest balance-sheet, whether it was 
a true balance-sheet or not. As to whether this was a true balance-sheet, 
or not, you will remember that Mr. Howard told you a balance-sheet was 
true if it con’ectly represented what was in the books. I told you that, as so 
stated, that was not the law. But let us apply Mr. Howard’s method. There 
was a book called the Z. Loan Ledger. The evidence in regard to this 
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book was that any account that was not considered good was entered in 
it. When an account was entered in the Z. Loan Ledger no furtlier interest 
was charged. The Z. Loan Ledger was a sort of mortuary index in which 
they placed the accounts whicli the Manager considered absolutely bad and 
irrecoverable. I suppose they did not like to call it the Bad Debt Ledger, so 
they called it the Z. Loan Ledger. If Mr. Howard’s view that a balance- 
sheet is only false if it is not according to the books is correct, tliese 
balance-sheets were false in that view, as according to tlie evidence of Sells, 
if you believe it, in the Ks. 2b lakhs shown in the balance-sheet of the 30th 
of June 1890, Es. 1,13,000 belonged to the Z. Loan Ledger. This had been 
pub into the Z. Loan Ledger as l)ad, by the Manager of the Bank. Ifthey 
had made the balance-shec-t in the form laid down in the statute, they 
would have shown at least that Rs. 1,13,000 on the face of the baUnce- 
sheet as bad and doubtful debts. Let us turn to the l)alance-shect of 
December. According to Sells’ evidence in itRs. 1,10.000 was taken from 
tlie Z. Loan Ledger. Captain Leahy is not a witness of any great skill, 
but he, as an ordinary man of common .sense, when asked how he makes 
out his accounts, said he did not take bad debts into his balance-sheet as 
assets. The public were never informed that a portion of the Rs. 2blaklis 
consisted of bad and doubtful debts. Now, gentlemen, were these balance- 
sheets misleading ? It only requires the (piestion to he asked to be answered. 
If yon wanted, on the 30th of June or the 31st of December 1890, to buy 
shares of the Bank or to deposit money, would you Inive the slightest idea 
that this Bank was alsolutely insolvent, that if you invested in shai'es you 
would not got a farthing back, and if you deposited money you would get 
in the [113] course of the liquidation three annas in the rupee’? Were 
they misleading when the Bank was absolutely insolvent, when nearly 
half of what were represented as assets were bad deiits ? 

Hogan, the conductor in the Ordnance Depariment, trusted to the 
balance-sheet of tlie 30tli of June 1890. He did not trust to the other, 
because he did not get it before renewing his deposit. He had some few 
thousand rupees in the Bank. He trusted to the balance-sheet and the 
reports of the Directors and the auditor. Lightening apparently was 
deceived by both balance-sheets. He says he got both, and looked at them 
and would not liave left his money in deposit if he had known the Bank 
was insolvent. You will see for yourself: no one looking at either of those 
balance-sheets would suspect that the Bank was insolvent. Campbell again 
says he was deceived by the balance-sheet of the 30th of June 1890. You 
may, I think, be quite certain that these men looked and saw the amount 
of divisible profits and came to the conclusion “The Bank is going on well. 
I shall be quite safe to leave my deposit there.” 

The next question is, if you come to the conclusion that their balance- 
sheets were false and misleading, did these men know, when the balance- 
sheets were put out, the approximate amount of tlie bed debts ; did they 
know that instead of there being a divisible balance on the 30th of June 
and the 31st of December, there was in fact no money to divide at all, 
unless they put their hands into the pockets of the depositors? In the 
first place, 1 draw your attention to Moss. Moss, you know, had been 
Manager since 1874. Up to the time when he went to Australia in 1890, 
the public apparently had perfect confidence in this Bank. They con- 
sidered that it was in a flourishing condition. There was not a single 
word against the Bank. Shortly after Moss went to Australia there were 
rumours, accoiriing to the evidence of Sells, that the Bank was not in 
the condition it was supposed to be in. A question was put by Moss i 
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cross-examination as to who let out the secrets of the Bank. I do not 
know what secrets The Bank was in an insolent condition. That secret 
\\as kept strictly, [ll4] and so long as Moss was in control of the Bank 
5ooks no pei\-,on outside Moss himself, and possibly Greenway, appears to 
have known that the Bank was insolvent. Moss came back from Australia ; 
but before he comes back the Directors, having liad it suggested to them bv 
Gieenway, looked into the accounts themselves. They drew up a minute 
ot questions and they put that minute of questions into Moss’ hands and 
required him to answer it. And Moss took nine months before he gave 
nis answer. And what was his written answer when it was produced?^ 
At any rate, we have what Munton and Leahy thought about it. You 
neard their observations. There was hardly a single answer except two 
or three referred back for a furtlier answer, which they did not declare to 
be unsatisfactory, most unsatisfactory, entirely unsatisfactory. He took 
nine months to prepare tlie answer which two Directors considered entirely 
unsatisfactory. It is hardly possible to conceive that Moss did not know what 
the state of the Bank was. It is impossible that Moss, who had been grant- 
ing these loans, did not know the stat. of the Bank. (His Lordship took 

up the accounts of Jager, and described their condition.) He must have 

known the state of the Bank. It is impossible, in ray opinion, to conceive 
the contiary. He did know of the Z. Loan Ledger, because it was Moss 
himself who started it, and in it were accounts included in the Its. 28 lakhs 
represented as assets in the balance-slieets of the SOth of June and the 31st 
of December. Lealiy has sworn tiiat there were sums included in it which 
have been in the Z. Loan Leader as far back as 1887. When you 
come to consider whether these balance-sheets were false, it will be for you 
to consider if Moss could have believed that on the 30th of June there was 
a divisible balance of Rs. 19,543 in June, and a divisible balance of 
Rs. 12,953 in December. 


Greenway liad been for several years an Accountant in the Bank. 
If you believe the evidence of Captain Leahy, who was called for the 
defence, it was Greenway who told the Directors they had better look into 
the loan accounts themselves. What object Greenway may have had in 
giving that advice one does not know ; whether it was a good motive to 
put the Directors on their guard, [li 5] or whether he hoped to succeed 
Moss as manager one cannot tell. But it was Greenway who made the 
suggestion that the Directors should examine the affairs of the Bank. 
Greenway acted till Moss returned in Seotember, and Greenway was con-; 
suited about these very accounts. When the Directors were going into 
the accounts Captain Leahy, in the first instance, said thpy did not derive 
material assistance from Greenway, but at a later period, when be was 
pressed as to his knowledge of the securities held by the Bank, he said his 
knowledge of the securities was knowledge derived from Green way. This 
is what he said — (His Lordship read parts of Captain Leahy’s evidence.) 
But he also told us that though Greenway was not always presem-, the 
Directors sent for him when they wanted information. The questions 
were entered in Greenway’s own handwriting, so that he must have 
had them before liim. Not only was he consulted, but he had the 
actual minute of questions, because it was in his own handwriting. 
It does not require the skill of an accountant to understand some of 
the questions that were_ asked. Take Jager’s account. (His Lordship 
read the questions on this account, and also those on Herzog’s account!) 
Greenway knew all this, and it was Greenway who put the Directors on 
the inquiry which resulted in the minute of questions. It was Greenway 
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who was consulted when they did not understand the accounts, and it was 
Greenway who explained the Z. Loan Ledger and the value of the securi- 
ties. There isthe questionof Now these huudis, according to tlie evi- 
dence of Greenway, were htindts given by the Directors, because lie tliought 
that some deposits would liave to he met in July, and these two Directors 
and Greenway gave each two drafts, making a total of Rs. 14,500. Well, 
gentlemen, what he did with tlioso hiuulis did not afiect at all Moss or 
Munton or Whlson, because there is no evidence to sliow that tliey knew 
what lie did with them. W'liat did Greenway do with them V lie gave 
them to Narain Das. He cone to Narain Das on 30th ol June with 
these six huudis apparently in two bundles of tliree each, and said 
one bundle was to be sold, and lie said ; — “ Do not sell the others 
until you get orders or until they [116] uie wanted." Narain Das 
asked whether they were to be entered as cash or huudis, and 
Greenway told him to enter them as cash. W’e know that, as a 
matter of fact, some of them never were converted into cash, and 
yet they appeared by Greenway’s orders on the 30th of June ascash, and 
bills in the hands of the Bank. It is ridiculous to call these huudis 
cash. The cash was swelled bv the entrv of tlie huudis to the extent of 
Hs. 14,500. It is a matter of common sense, supposing you were looking 
at the balance-sheet, whether you would not consider it material to see 
how much cash tlie Bank held at a certain time. If you found that on 
the 30th of June the Bank held in its liands a small amount of cash vou 
would not think so well of the Bank. It was by Greenway’s directions 
that these huudis were entered as cash in the balance-sheet when he knew 
that in fact three had been discounted and three had not. They were 
all represented in the lialance-sheet as actual cash. It is a question for 
you to say whether the evidence in regard to these huudis leads you to the 
conclusion that the baU , ice-sheet so prepared was a false balance-sheet 
or not. Well you know Greenway must have known about the Z. Loan 
Lodger. He must have known aliout the Ledger, because it was one of 
the books he had kept in the Bank for years as the Accountant. Captain 
Leahy tells us that it was Greenway who told the Directors what was 
the Z. Loan Ledger. Is it possible that Greenway could consider that 
this was an honesD balance-sheet when, on the face of it, it contained as 
assets the accounts of the Z. Loan Ledger which were considered by the 
Manager to be absolutely bad debts ? We must consider the proliabili- 
tios of the case. It is impossible to get into the minds of men, but you 
must judge by what the men did what knowledge they had in coming to 
a conclusion whether Greenway, Moss and Wilson knew these accounts 
to be false. A good deal of stress was laid on Greenway wishing to draw 
out the deposit which was in his own and his wife’s names. With regard 
to that all I can say is this : I am not satisfied he \vas not entitled to 
draw it out. He may or may not have been entitled to draw it out. but, I 
am not satisfied [117] that he was not, and we cannot say what neces- 
sity he had. Whether knowing or not that the Bank was in a bad 
condition, he may have wanted his money. It is said by the prosecution 
that the reason was that he knew the Bank would fail and he would lose 
^ the money if it were left in the Bank. 

Now we come to Wilson, and you have to come to a conclusion whe- 
ther the balance-sheets of the 31st of December and the 30th of June 1890 
were false balance-sheets or not with regard to Wilson and Munton. You 
will have to consider carefully whether these men. in making these minutes 
could have been under any mistaken impression as to the position of the 
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Bank. Moss on the 18th of April 1890 left for Australia. The evidence 
is tliat Greenway advised tlie Directors to look into the loan accounts 
for themselves, and on tlie 19th of April the three Directors met — Wilson, 
Munton and a man called Nash, who was then a Director. I shall draw 
your attention to the first tliree paragraphs of the minute. (His Lordship 
read the paragraphs.) It is impossible for Wilson and Munton to suggest 
that they were under any misapprehension as totheform of the balance- 
sheet to be issued, liecause so far back as April there appears in the minute ; 

“ With reference to the heading of bad and doul)tful debts noted in the 
form of balance-slieet anne.Ked to the Campanies’ Act, resolved that the 
Directors look into the account.” And — ‘'The doubtful debt liquidation ac- 
count at present standing in the floating ledger has always been embodied in 
the balance-sheet under the heading ‘ Floating Deposits.’ Resolved that the 
Directors examine the account.” After this comes the eighth paragraph : — 

" With reference to dividend, which ismade up of interest of accounts real- 
ised and on good accounts that are realisable, resolved that the Directors 
overhaul the accounts.” So you see, on the 19th of April, these two Direc- 
tors, Wilson and Munton, were alive to the fact of there being the form of 
balance-sheet in the Companies’ Act and to the necessity of looking into the 
doubtful debt liquidation account and the bad and doubtful debts of the Bank. 
Tlie next meeting was on 3rd of May, and at that meeting Wilson, Leahy and 
Munton [l 18] were present. The only thing that is material is that Green- 
way having applied for a remuneration during the Manager’s absence on 
leave, it is “resolved that, owing to the unsatis'actory manner in which loans 
and overdrafts have been granted during Mr. Moss’ incumbency, the 
sum of Rs. 200 be deducted from Mr. Moss’ pay, and that the amount 
be paid to Mr. Greenway, as the establishment expenses cannot be 
increased." Ask yourselves, what do they mean by that ? Could any 
one reading that minute come to any conclusion other than that the 
accounts had got into an unsatisfactory condition owing to the reckless way 
Mobs had invested the Bank’s money? They bad been investigating 
the affairs of the Bank. We know that the minutes show Jager’s account 
as it stood about the 18th or 19th of April. It is for you to say, having 
regard to that minute, if you can come to the conclusion that they were in 
possession of information showing the unsatisfactory condition of the ac- 
counts. The next minute I shall draw your attention to is that of the 10th of 
July. iHis Lordship read paragraph 8. which referred to debts barred owing 
to the statute of limitation having been exceeded.)^ Now this shows that ^ 
by the 10th of July they had got considerable information ; they had 
known several instances in which debts due to the Bank were barred by 
limitation, and debts allowed to run on in the books of the Bank. Then 
comes the minute of the 16th of July. In that minute the only important 
thing is the resolution that “ Mr. Moss before resuming charge of his office 
be asked by the Directors personally to explain how all bad debts which 
have occurred are to be realised, and also about the premium on policies 
which the Bank has been paying." The next thing is the minute of 
questions. (His Lordship read passages from the minutes on several 
accounts in which securities were referred to). Does not that lead you 
to the conclusion that at the time they entered Dyer’s account in that 
minute of questions they had been investigating Dyer’s account and 
looking into the securities they held for it ? There are some others, and 
under the heading of “Acceptances on account of Buckle and Co." there 
was the question “Why were these taken ? Was it not to show a cash 
[119] balance in the half-yearly account?" If there was any evidence 
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to fix the Directors with knowledge in regard to the entry of the 
hwidis as cash in the !)alance-slieet of July that was rather an important 
question, because it would make one imagine that acceptances were taken 
for purposes of being shown as cash in the cash balances. The next 
question is “Reserve Fund.” The “ Manager must explain why and liow 
a large portion of the Reserve Fund has been squandered.” Tlien there 
is the meeting of the 16th Occober, in the minute of which they say : 
“ The Directors tind it absolutely impossible, considering tlie present 
financial state of the Bank, to sanction tlie increase of Rs. 200 i)er 
mensem, the extra sum Mr. Greenway drew while otticiating as Manager.” 
I was under a misapprehension abouc tliis the other day. Greenway 
wanted to have this ofiiciating allowance made permanent. But the 
force of tliis was that this came on the IGth of October, shortly 
before the meeting of the general body of share-holders. They say it 
is impossible to sanction tlie increase. They want Greenway to go on 
and do Assistant Manager’s and Accountant's work, and, notwitlistanding, 
refuse the Hs. 200 that he asks ; and this is the Bank which professed to 
have a divisible balance of Rs. 19,543. On the 29th of October there is a 
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minute which has a little bearing on the knowledge of the Directors. You 
know Captain Leahy professed in the witness-box at first that the other 
Directors knew as much as he, and he as much as they, did, and he 
professed never to have heard what the surrender value of a policy was. 
Then he admitted he knew shortly after the Bank failed, but ho was 


present at the meeting of the 29th October 1890, in regard to Ilazlett’s 
letter requesting that the Directors will take a “mortgage bond pending 
settlement of his decree against Lachman Das, or realisation of surrender 
value of the policy. ” Have you any doubt in your minds that the Direc- 
tors on the 29th of October knew the difference between the surrender 


value and the nominal value of a policy ? The only other minute I shall 
draw attention to is that of 1 0th of December. (His Lordship read the 
minute, which related to the duties of the officials of the Bank.) I sh^W draw 
attention to anv others if the accused wish. So far as the minutes are 
[120] concerned the conclusion which an ordinary man would draw is, it 
appears to me, the conclusion that these Directors had been investigating 
the accounts and had arrived at a considerable knowledge of the actual 
condition of the Bank before the 29th of October. Let us see what know 
ledge Wilson’s letters show. (His Lordship read part of the letter written 
by Wilson to Moss immediately on the latter’s return from Australia.) 
That was written on the 13th of November 1890, a few days after the 
General Meeting of the shareholders of the 31st of October, when they 
sanctioned the dividend. “ You know, and I unfortunately now know, 
the causes and the unprofitable nature of the transactions that have so 
seriously affected the prosperity of the Bank.” The next letter I would 
draw your attention to is the letter of the 7th of February. About that 
time he wrote a good many letters with reference to Moss. (This letter 
his Lordship read.) It is the letter to which the postscript belongs. There 
is another, a letter from Wilson to Leahy. This is with regard to the loan 
they were trying to get from the Mussoorie Bank. (His Lordship read 
passages from this letter also.) I must say this much as regards Wilson. 
Wilson’s letters do show an honest wish to deal fairly between himself 
and the Bank and the general body of creditors. They show that he was 
taking objection to handing over a number of securities, and that although 
he was anxious that his wife’s deposit should be paid, he did not pres*: for 
it if it was not convenient to the Bank to re-pay it. It is possible you may 
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1893 come to the conclusion that he is guilty of these charges. It is for me to 
Deo. 12. take this into consideration. I must say that he seems to me to have had 

a more honest mind than the other defendants had. It is for you to con- 

Extra- sider whether these letters do not show that Wilson knew about the 
ORDINAUY condition of the 13ank. You have evidence that Wilson gave when he 
Original examined before the Judge of Saharanpur. (His Lordship read a 

-Criminal extracts frcm ^Ir. Wilson’s evidence.) 

J Let us turn now to Munton, and I will deal with the case against him 

16 A. 88= very shortly. Everything I have said with regard to Wilson, except about 
14 A.W.N. the letters, will equally apply to Munton. Munton was associating himself 
(1894) 23. with Wilson. He was attending as [l2l] much to the business as Wilson, 
and if you draw a conclusion from the minute of questions of the Directors 
that the Bank was insolvent to Wilson’s knowledge, you should draw the 
same conclusion with regard to Munton. There is Exhibit 107 to which 
Mr. Strachey has drawn your attention. (This was the document con- 
taining “ Matters to be discussed at the next General Meeting of share- 
holders to be held on the 25th of April 1890 ” witli notes in red ink in 
Munton's handwriting.) 

[His Lordship read several of these notes.] Balance-sheet to be 
prepared in accordance with sample given in ('ompanies’ Act.” Dividend 
made up from interest unrealised is paying dividend out of capital, 
and is a breach of trust on the part of Directors.” That was Munton s 
note before the balance-sheet of -June 1890 came into existence, and 
it shows tlie state of the mind of Munton before he had begun his 
investigation. Then there are one or two points in the evidence he gave 
before the District Judge of Saharanpur. (His Lordship read a number of 
passages from Munton’s evidence.) Take his answers into consideration. 
They have been read to you, and you will come to a conclusion as to 
whether it is possible that Munton did not know when these balance-sheets 
were drawn up that they represented the Bank as a solvent Bank when he 

knew that the Bank was insolvent. 

If you com© to the conclusion that these men or any of them knew 
that these balance-sheets were false and misleading, the question is, what 
was their motive? We cannot get into their minds and make them tell 
us But one thing is clear, from your own experience of life, that if these 
balance-sheets had disclosed what, according to Mr. King and Mr. Henry, 
was the real state of affairs on the 30th of June and the Slst of December 
1890, the Bank would have closed its doors the next day. They represent- 
ed the Bank as a going concern, able to pay its debts in full, and with 
profits to divide amongst the shareholders. They would induce the public, 
as a matter of common sense, to come in and desposit thei: money and 
not to withdraw their deposits from the Bank. We have the evidence of 
three men who were depositors and who, satis- [122Jfied with the condi- 
tion of the Bank as shown in the balance-sheets, did renew their deposits 
instead of withdrawing those deposits from the Bank. This is the case. 
You are not to allow yourselves to be influenced by the unfortunate 
■condition the Directors, the Manager or the Assistant Manager have 
brought the shareholders or depositors into. You are not to allow 
yourselves to be influenced by the fact that the Directors neglected 
their duty. You are not to find these men guilty unless you are satisfied 
that they put forward balance-sheets that were false. Further than that, 
you ought not to find them guilty unless you think that they dishonestly, 
that is, to obtain wrongful gain for themselves, or to cause wrongful 
loss to others, put before the shareholders the balance-sheets, know- 
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ing them to be false and misleading, and likely to mislead the public us 
to the true position of the Bank. .\s to tlie particular charges against 
them, you are to acquit Greonway under s. 418 of all tlie charges re- 
lating totlio 31st of December 1890. I direct you to acquit him on tliis 
charge, because there is no evidence. I direct you to acquit Moss of the 
charges under s 409 of the Indian Penal Code, which charge him with 
criminal breach of trust. I ask you to say whether Wilson and Munton 
did not commit breach of trust in respect of tlie dividends which they 
received on the 30tli of June 1890 and the 31st of December 1890. 

I ask you also to say whetlier they did not commit criminal hroacli of 
trust in respect of the general dividends ]iaid to shareiiolders lor 1 hose two 
half-years. I sliall ask you to say whetlier Wilson and Munton, Moss 
and Greenway did not conspire to commit criminal breach of trust in re- 
spect of the dividends for the 30th of June 1890. I ask vou also whether 
these men did not conspire to clieat by the balance-sheet of the 30tli of June 
1890, for although ^loss was not in the country when tlie halaiioe-sheet 
was prepared, he was at the meeting of shareholders where the iiaiance- 
sheet was jiut before the shareiiolders. I would ask you to say whether 
Wilson and Munton did not commit criminal breach of trust in 
respect of the payment of dividends for tlie 31st of Decemlier 1890. 
Wilson, you remembered, iiad tendered his resignation before [123] 
the 29th of April 1891. The dividend was paid in February. I 
have to ask you whether Moss was not guilty of conspiracv to commit 
criminal breacli of trust in respect of the dividend of the 31st of December 
1890. .\nd with regard to that I should certainly point out that Wilson 
in February 1891 was dissenting, and dissenting stronglv, from the pay- 
ment of tlie 10 per cent, dividend. He seems to have been taking an 
honest view of matters. You may come to the conclusion that Munton 
was guilty and Wilson was not. It is entirely a matter for you. 

I ask >ou wlietlier Wilson and ^funton or Moss or an\' ottliem were 
guilty of cheating in respect of the representation as to the Iialance-sheet 
of the 31st of December. 

Now with regard to that there is only ihe evidence of one man, 

Lightening. The other two men renewed tlieir deposits on the balance- 

sheet of the 30th of June. On the other charges I shall direct you to 
acquit all. ^ 

The jury retired and returned in less than a quarter of an hour and 
the foreman particularised the charges on wliich they found the prisoners 
guilty and on wind, they found them not guilty,. They found them guilty 
on the bulk of tne charges, acquitting them on those charges on which the 
Chief Justice had so recommended them. 

JUDGMENT. 

Sentence was passed as follows JIoss, eighteon moaths' rigorous 
imprisonment under s. 418 rea t with s. 109 of the Penal Code, in refere-ce 
to the balance-sheet for June 1890, one day's rigorous imprisonment under 
8. 409 read with s. 109 in reference to the June dividend and eighteen 
months rigorous imprisonment under s. 409 read with s'. 109, in reference 
to the dividend of December 1890 ; total, rigorous imprisonment for three 
years and one day. Munton, eighteen months’ rigorous imprisonment 

of°'junLHqn s. 409 read with s. 109, in reference to the dividend 
of June 1890, one day s rigorous imprisonment under ss 418 and 41 S 
read with 109, m reference to the balance-sheet of Tnn« ifton ■ ^ 

months' rigorous imprisonment under ss. 4ll\„1 418 
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1893 [124] in reference to the balance-sheet of December 1890, and one day’s 

Dec. 12. rigorous imprisonment under ss. 409 and 409 read with 109. in reference 
to the dividend of December 1890: total, three years and two days. 
bXTRA- Wilson, twelve months’ rigorous imprisonment under ss. 409 and 409 read 
ORDINARY with 109, in reference to the dividend for June 1890, one day’s rigorous 
Original imprisonment under ss. 418 and 418 read with s. 109, in reference to the 
Criminal. June 1890, twelve months’ rigorous imprisonment under 

ss. 418 and 418 read with 109, in reference to the balance-sheet for Decem- 

16 A. 88= her 1890, and one day’s rigorous imprisonment under s. 409 and s. 409 
14 A.W.N. read with s. 109, in reference to the dividend for December 1890 ; total, two 
(1894) 23. years and two days. Greenway, six-months’ rigorous imprisonment under 
ss. 409 and 109 in reference to the dividend for June 1890, and six months’ 
rigorous imprisonment under ss. 418 and 109, in reference to the balance- 
sheet for June 1890. 

[For a case closely analogous on almost all points to the above, see 
Reg. V. Esdaile (1 F. and F. 213). See also Reg. v. Burch (4 F. and F. 
407) : Bnrnes v. Pennell (2 H.L.C. 497). per Lords Campbell and Broug- 
ham ; Lindley on Companies, 5th ed., pp. 87, 433 and 488 ; and " a report 
of the trial before the High Court of Justiciary, Her Majesty's Advocate 
against the Directors and the Manager of the City of Glasgow Bank " by 
Charles Tenant Couper, Advocate (Simpkin, Marshal & Co.) — A. S.] 


16 A. 124 = 14 A.W.N. (1894) 10. 

REVISIONAL CRIMINAL. 

Before J/r. Justice Knox and Mr. Justice Burkitt. 

Queen-Empress v. Bisheshar.* [4th December, 1893.] 

Act XLV of iSao, s. 211— False charge of offence -punishahle with death— Criminal 
proceedings not instituted— Jurisdiction of Magistrate to try the case. 

To constitute the ofltence defined in the second paragraph of s. 211 of Act No. 
XLV of 1860, it is Inecessary that 'criminal proceedings should be instituted. 
Where the (offence committed does not go further than the making of a false 
charge to the Police, the making of such charge does not amount to the institu- 
tion of criminal proceedings, and the ofience committed will fall within the first 
paragraph of s. *211, notwithstanding that the ofience so falsely charged may be 
one of those referred to in the [129] second paragraph of that section ; Queen- 
Empress V. Pitam Rai (1) and Queen-Empress v. Parahu (2) followed ; Karim 
Buksh V. The Queen- Empress (3) dissented from. 

[DUs., 20 M. 79 (80) = 1 Weir 189 ; 2 N.L.R. 119 (120) = 2 Cr.L J. 240 ; F., 6 A.L.J. 989 
(990) = 11 0r.L.J.64=4 Ind Gas. 812 ; R., 24 A. 868 (371); 22 B. 596 (600) ] 

This was a reference made by the Sessions Judge of Benares under 
s. 438 of the Code of Criminal Procedure. 

The essential facts of the case and the reasons which led to the 
making of the reference will be found stated in the Judge’s referring order, 
which is as follows : — 

" Appellant has been convicted by the Joint Magistrate of making a 
false charge of murder to the Police under the Ist clause of s, 211 of the 
Indian Penal Code. In my opinion a case of this kind falls under the 
second clause of s. 211, of the Indian Penal Code, and is therefore 
exclusively triable by the Court of Sessions. The Joint Magistrate quotes 

• No. 644 of 1393. 

(1) 6 A. 215. (2) 6 A. 698. (3) 17 C. 674. 
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Queen-Empress v. Pitam Pai (1) in support of his procedure. Besides 
this there is the Allahabad case Queen-Empress v. Parahu (2). These 
rulings were followed in the Calcutta case Queen-Empress v. Karim 
Buksh (3). 

" Since those decisions, however, there lias been the Calcutta Full 
Bench ruling in Karim Buksh v. The Queen-Empress (4), which distinctly 
lays down that a case of this kind comes within the second clause of 
s. 211, Penal Code. 

“The rule in civil cases is laid down by both the Allahabad and 
Calcutta High Courts that subordinate Courts should follow the rulings of 
their own High Courts, Imam AH v. Saadnt AH (o) and Korban Ally 
Mirdha v. Sharoda Proshad Aich (6). I do not know whether this also 
applies to criminal cases or not, and therefore hesitate to disregard the 
rulings in Queen- Empress v. Pitam i?ai and Queen- Empress v. Parahu and 
act under s. 423 of Act No. X of 1882. 

As the ruling in Karim Buksh v. The Queen-Empress (4) seems to me 
to 1)0 the one which should govern such cases in future, I think it better 
to submit the record of the case to the Hon’ble High Court for orders 
under s. 438 of Act No. X of 1882. 

[126] The Court (Knox and BURKITT, J.T.) after liearing the Public 
Prosecutor (for whom Dillon) delivered the following opinion : — 

OPINION, 

We have heard the learned public prosecutor, who, after a careful 
study made of the rulings of this Court, found himself prepared to support 
those rulings and not to contend for tlie view expressed in Karim Buksh 
V. The Queen-Empress (4). We have read that case, and, with all respect 
to the learned Judges who decided it, find no reason to differ from, and 
prefer following the rulings previously delivered by this Court. Let the 
papers be returned with this order to tlio Sessions Court of Benares. 

Order accordingly. 


16 A. 126 = 14 A.W.N. (1894) 3. 

APPELLATE CIVIL. 

Before J/r. Justice Tyrrell and Mr. Justice Blair. 


Wazir Khan and others [Defendants') v. Kale Khan and another 

[Plaintiff s)."'' [6bh December, 1893.] 

Fre-emption-^Decree conditional on payment of pre-emptive price within a fixed veriod— 
Appeal after expiry of sxich period. j y ^ 


Held that plaintiffs in a pre-emption suit, who had obtained a decree condtion 
ed on payment by them of the pre-emptive price within a certain fixed Deriod* 

ground that a condition of the contract out of which their richt tn 

h.a„ot boonemborned in the decree. Koiai v s4r?7T?ef““d 


[DIbs., 18 a. 223 ; R.,49 P.R. 1906 = 104 P.L.R. 190G.J 


Second Appeal No. 131 of 1892. from a decree of Itfanivi cvinu au j »« « 
Subordinate Judge of Meerut, dated the 20fch November 1691 f ^ Ahmad-ullah 

Muhammed Rub-ullab, Mamif of Meerut, dated the 8th ® ^ ” 

(1) 6 At 215* (2) 5 A» 59B« (^\ i«i p aqq /-* 

(6) 2 A.W.N. (1882) 106. ‘,6, ,0 0. 82 /y/ 
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The facts of this case were as follows : — 

The plaintitfs sueii in the Court of the Munsif of Meerut for posses- 
sion hy right of pre-eaiptioo of a certain piece of land. There weresfive 
defendants, the vendor and four purchasers of the land in suit. The 
plaintififs alleged that the defendant vendor, being a relation of their own, 
had. in contravention of the plaintiffs’ right of pre-emption, sold the said 
land to the other defendants, who were strangers : and that, though demand 
had been made, the defendants all refused to allow the plaintiffs to 
pre-empt. The plaintiffs also alleged [l27] that, in order to defeat their 
right, the defendants had put a fictitious value upon the property. The 
claim was based ou the xcajih-id-arz and on the custom of the village. 

The defendants, vendees, denied that the plaintiffs bad any pre- 
ferential claim to themselves in virtue of their relationship to the vendor. 
They asserted that the law governing both parties was the Muhammadan 
law, and that the plaiotitf.s could not rely on the wajib-uUarz ; and that, 
in fact, the contract had been made with the full knowledge and consent 
of the plaintiffs. 

They also denied the plaintiff’s allegation that a fictitious price had 
been entered in the sale-deed. 

The Court of first instance found all the issues in favour of the 
plaintiffs and gave them a decree for pre-emption, conditioned on their 
paying within a specified time to the defendants, vendees, the sum alleged 
by them in their plaint to be thd true pre-emptive price. 

The pliintirfs did not pay the pre-emotive price as decreed to the 
defendants, vendees, within the time limited by the decree of the first 
Court ; but .after the expiration of such period they appealed to the Subor- 
dinate Judge, OQ the ground that, as the vendees had in fact never paid 
the purchase money to the vendor, but still held it in deposit for the bene- 
fit of one Taasukh. the vendor’s mortgagee, and as it was one of the con- 
ditions of the sale that the purchase money should not, in fact, go to the 
vendor but to Tansukh, they, the plaintiffs, ought not to be compelled to 
pay the purchase money to the vendor. 

The aopeal was resisted on the ground that no appeal could be prefer- 
red after the time limited for the payment of the purchase money by the 
decree of the Court of first instance had expired. That objection however 
was overruled, and as to the appellants’ plea in aopeal, the_ Court held 
that they vvare entitled to taka advantage of the above-mentioned condi- 
tion in the sale-deed. The Court accordingly decreed the plaintiff-appel- 
lants' appeal and ordered that the purchase money should be held in 

deposit for Tansukh by the plaintiffs. 

[128] From this decree the defendants, vendees, appealed to the High 

Court. 

Mr. Fateh Chand, for the appellants. 

Pandic Siindar Lall, for the respondents. 

JUDGMENT. 

Tyrrell and Blair, JJ.— The appellants hero were defendants in a 
pre-emption suit. A Munsif had given the pre-emptors a decree condi- 
tioned on their paying before a fixed date a certain sum to the credit of 
the vendees, whose contract the ure-eraptors had succeeded in acquiring. 
The pre-emptive plaintiffs were dissatisfied with this decree, because the 
conditions of the contract between the vendors and the vendees included 
the provision that the money was not to go into the pockets of the vendees, 
bub was to pay off the vendor’s mortgage creditors. The plaintiffs did not 
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deposit the sum awarded within the time fixed by the Munsif. A few 
days after the expiry of that time they appealed, as they were entitled to 
do, to the local Court of appeal, seeking for relief in respect to the order 
that they should depo^^it the money to the credit of the vendees. The 
Subordinate Judge heul that they were entitled to this relief, and modified 
the decree of the Miinsif by declaring that the deposit should be deemed to 
be for the benefit of Tansukh Rai. the mortgagee of the vendor. In second 
appeal it i.s contended tliat the plaintiffs suit stood dismissed before they 
asked for modification of the decree, and that their non-payment within 
the time prescribed deprived them of the right of asking for the relief which 
they obtained. We have considered the Full Bench ruling of this Court in 
Kodai Siug/i v. Jaisvi (l), and we hold that the principle underlying 
the decision in that case is apnlicahle to this second appeal. It is true 
that the grounds of appeal in Kodai Singh v. Jaisri Singh refer to the ques- 
tion of the amount of the sale consideration, whereas the subject of the 
apneal in the case before us relates to the qualifications of the mode of 
payment. o do not think that this difference is essential, and we think 
that the reason of decision in the Full Bench case applies bore. We 
dismiss the appeal with costs. 

Appeal dismissed. 


16 A. 129 = 14 A. W.N. (1894)6. 
[129] APPKLL.m: CIVIL. 
Before Mr. Justice Aikman. 


Jamna Prasad {Judgvumt -debtor) v. Mathura Prasad 
(Decree-holder).* [I2th December. 1893.] 

Civil Procedure Code. s. 208: ss. 2 , 2U-‘' Order Decree "—Appeal. 

An appeal will Ho from an order under s. 258 of the Code of Civil Procedure 

refming an apphcatiou to record an adjustment of a decree made out of Court’ 

Lxngayya v. Narasxmha (2) and Rangji v. Bhaiji riarjivan (3) cited. 

R-. 33 A. 327: 33A. 337 = 8 A.L.J.79 = 9 Ind. Cas. 127 

In this case the judgment-debtor, appellant here, came into Court 
asking that an alleged adjustment of a decree which the decree-holder 
respondent here, held against him should be certified by the Court It 
appears that on the day fixed for the bearing of the application the decree- 
holder appeared by pleader. The judgment-debtor had applied for a sum 
mens for the personal attendance of the decree-holder, but the only order 
made was Summons to issue if there is time to get it served ” and 
the Court without waiting for the personal appearance of the decree-holder 
dismiBsed the judgment-dehtor s application. The judgment-debtor appeah 

r fi °° ^■PPeal lay from the order of 
the Court of first instance, dismissed the appeal. 

The judgment-debtor then appealed to the High Court. 

Maulvi Ohulam Mujtaba, for the appellant. 

Babu Viddya Charan Singh, for the respondent. 

• Second Appeal No. 651 of 1893. from an order of H n t b * T! T 

Judge of Gorakhpur, dated the Ut of Pebruarv 1893 District 

Bageshri Dial, Munsif of Gorakhpur, dated the 27th April 1892 order of Rai 

(1)13 A. 376. (2) 14 M. 99. 
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JUDGMENT. 

Airman, J.— The only question which I have to decide in the case is- 
whether an appeal lies from an order under s. 258, refusing the application 
of the judgment-debtor to record an alleged adjustment of the decree out 
of Court. 

The learned District Judge has held that no appeal lies. It is true 
that orders passed under s. 258 are not included amongst orders which are 
made appealable by s. 588 of the Code; but T have no hesitation in 
holding that an order such as that which was passed in this case is an 
order determining a question between parties to [130] a suit in which a 
decree was passed and relating to the satisfaction of the decree. It is 
therefore a “ decree” within the definition of s. 2, inasmuch as it is an 
order determining a question mentioned in s. 244. The same view has 
been taken by the Madras High Court in Lingayya v. Narasimha (1) 
and by the Bombay High Court in the case of Ram/ji v. Bhaiji Hajivan (2). 

I allow the appeal, and remand the case for decision on the merits under 
the provisions of s. 562 of the Code. Costs here and hitherto will abide- 
the result. 

Cause remanded. 


16 A. 130 = 14 A.W.N. (1894) 11. 

APPELLATE CIVIL. 

Before Mr. Justice Knox and Mr. Justice Burkitt. 


Maqla and ANOTHER {Defendants) v. GULZAR SiNGH (Plaintiff).* 

[9th December, 1893.] + 

Civil Procedure Code, s. 44 — Misjoinder of causes of action — Objection not taken in the 
Court of first instance-^Practice. 

An objection under s. 44 o( the Code of Civil Procedure as to misjoinder of 
causes of action should be taken in the Court of first instance. 

Where such an objection had been raised for the first time in appeal, the High 
Court, in second appeal, declined to entertain it. Dliondiba Krishnajt Patel v. 
Bavichandra Bhagvat (3) followed. 

This was a suit for specific performance of a contract to sell. The 
plaintiff claimed the execution by the defendants of a sale-deed in respect 
of certain shops, which be alleged the defendants had agreed to sell to him, 
and offered to pay Rs. 275 as the balance of the agreed price, Rs. 300, 
Rs. 25 having been already paid as earnest money. The plaintiff prayed 
also for delivery to him of possession of the shops. 

The defendants contested, the suit on various grounds, but the Court 
of first instance found all the facts in favour of the plaintiff and decreed 

the claim. 

The defendants appealed, and then for the first time raised the objec- 
tion that the suit was bad for misjoinder of causes of action, [l31] 
inasmuch as the claim for execution of the sale-deed ought not to have 
been joined with a claim for possession. 

• Secood Appeal No. 274 of 1892, from a decree of Babu Abinasb Chandra Banerji, 
Subordinate Judge of Agra, dated the 14th December 1891, confirming a decree of 
Maulvi Muhammad Ismail, dated the 28rd December 1890. 

t In 14 A.W.N. (1094) 11 the date is given as 12th December 1893. 

(1) 14 M, 99. (2) 11 B- 67. (3) 5 B. fi64. 
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The Lower Appellate Court found against theappellants on the question 
of misjoinder, and, agreeing with the first Court on the other points in 
the case, dismissed the appeal. 

The defendants then appealed to the High Court. 

Mr. E. A. Howard, for the appellants. 

* Mr. D. N. Bancrji, for the respondent. 

JUDGMENT. 

Knox and Burkitt, JJ. — The reliefs prayed for in this suit were that 
the defendants, who were vendors, should be directed to execute a sale- 
deed in favour of the plaintiff, respondent before us, and that the respond- 
ent might be put in possession of the property sold. There is only one 
plea taken in appeal to-day to the effect that under the provisions of s. 44 
of the Code of Civil Procedure, the causes of action joined together in this 
suit should nob have been joined unless with leave of the Court. In the 
course of the argument the case of Dhondiha Krishnaji Patel v. Bamchandra 
Bhaovat {\) cavDe to our notice. We entirely agree with what was laid 
down in that case, that an objection of this nature, being of a dilatory 
character and quite beside the merits, ought to have been taken in the 
Court of first instance, and not after the parties have been put to the ex- 
pense and trouble of a hearing on the merits. The objection was not 
taken in this case in the Court of first instance, and we think that the 
appellants must be taken to have waived it then. At any rate, we are 
not prepared to entertain it now. The appeal fails and is dismissed 
with costs. 

Appeal dismissed. 


16 A. 132 IF.B.)»14 A.W.N. (1894) 12. 

[132] FULL BENCH. 

Before Mr. Justice Tijrreli, Mr. Justice Blair and Mr. Justice 

Banerji. 


Stamp Reference from the Board of Revenue, N.-W.P. 

AND OUDH.''' [22Dd December, 1893.] 


Act I of yS19, sch. a, art, 15 {b)~Stamp~Payvient of money without consideration— 
Receipt for Counsel' s fees, 

A receipt given by counsel for a sum above Rs. 20 paid to him as a fee for 
professional services is exempt Irom stamp duty. 

[R., 25 A. 509 = 23 A.W.N. 104.] 


This was a reference from the Board of Revenue, North-Western 
Provinces and Oudb, in respect of a receipt given by a barrister practising 
as an advocate of the High Court of Judicature for the North-Western 
Provinces for a fee, exceeding in amount Rs. 20, paid to him by a client 
for professional services. Although the legal practitioner who gave the 
receipt in question was a member of the English bar, the question referred 
by the Board of Revenue was “ the general question as to whether this and 
similar receipts for over Rs. 20 in amount gi-anted by a barrister, pleader 
or other advocate on account of professional services is liable to stamn 
duty.” ^ 


Mitcellaneous No. 145 of 1893. 
(1) 5 B. 554. 
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Id tiha present instance the receipt was impounded by the Deputy 
Registrar of the High Court and sent to the Collector of Allahabad for 
action. The Collector, with reference to Act No. I of 1879, seh. ii, art. 15 
(b), and a case reported in I. L. R., 9 Madras, p. 140, held that the 
receipt in question was not liable to stamp duty and declined to take any 
action in the matter. 

Subsequently, however, the above decision of the Collector having 
been brought to the notice of the Commissioner of Stamps, that officer 
moved the Board of Revenue to consider the question involved. The 
Board thereupon, having regard to previous decision of its own of the 3rd 
of July 1885, as to a similar receipt given by a barrister practising in the 
Ghazipur district, and to a decision of the Chief Court of the Punjab in 
Stamp Reference No. 10 of 1884, decided on the 19th of April 1885, came 
to the conclusion that the receipt in question ought to have been stamped, 
and accordingly referred to the High Court the question formulated above. 

[133] The opinion of the Court (Tyrrell, Blair and Banerji, JJ.J was 
delivered by TYRRELL, J. 


OPINION. 

The Secretary of the Board of Revenue for the North-Western 
Provinces has addressed a letter bo our Registrar asking a decision of this 
Court on the general question whether an advocate of this Court when 
giving a receipt to a person who has paid him a fee for professional 
services, the amount exceeding Rs. 20, is bound under the Stamp Act to 
affix a stamp to the paper of receipt. The same question was referred to 
and considered by a Full Bench of the Madras High Court, whose decision 
is reported in I. L. R., 9 Mad., 140. Their Lordships held that “ a barris- 
ter's fee for services in litigation is a gratuity or honorarium. The 
relation of counsel and client in litigation creates an incapacity to contract 
for such services. Such services are nob capable of forming such a 
valuable consideration as will support an action on the client’s promise bo 
pay, and conversely, if the client does pay, the payment must be held to 
be one without consideration.” 

In our opinion that is a sound interpretation of the law of the Indian 
Stamp Act on this point, and the decision receives the highest confirma- 
tion from the ruling of Kaight, Bruce and Turner, L.JJ., in hi re 
Beaven (1). Let this our answer be communicated to the Secretary of 
the Board of Revenue. 


(1) 23 L. J. Eq. 586. 
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16 A. 133 = 14 A. W. N. (1894) 13. 

APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice, and Mr. Justice Banerji. 


Hafiz Suleman {Defendant) v. SHEIKH Abdull.ah 
{Plaintiff). ' [3rd January, 1894.] 

£i‘€cu<ion of decree— Attachment — Assiotiment of decree — Second attachment ti. assignee 
— Presumption as to cessation of prior attachment. 

If at the date of the assignment of a decree the judgment-dcMor s property 
is already under attachment in execution of such decree, it is not necessary for 
the assignee of the decree to apply for a fresh attachment. 

When eitheriho decree-holder or his assignee applies to have attachment unjer 
the decree of property which has been previously atlaebed under the decree, it lies 
upon the decree-holder or the assignee ol the decree, as the case may le, if the 
question (134] is raised, to show that the .secoriu applicauou was unu'^cessar)’ 
oy reason of the first atiacbment being still sub^l'tu g. Failing such cvidL-nce, 
a Court may pre.sume that the prior att icbmeiit lir.d ceased before the application 
for a second attachment was made. Puddomonee Dossee v. Muthoota Nath 
Chowdhry (1) referred to. 

[R., Pi A. 1U = ‘20 A.W.N. 214 ; 18 Ind. Ca?. G91 (093) ; 13 M.L.T. 145 (149j.] 

The facts of this case suliiciently appear from the judgment of the 
Court. 

Mr. Amir-ud-din, for the appellant. 

Pundit Sunder Lai, for the respondent. 

JUDGMENT. 

Edge, C.J., and Banerji, J. — This appeal arises in a suit under 
s. 283 o! the Code of Civil Procedure. The plaintiff in the suit is the res- 
pondent. He objected to the execution, as against the property which be 
claimed, of a decree of which the appellant here was the assignee. The 
original decree-holder had obtained attachment of the property uuaer the 
decree, which was one for money, on the 8th of September 1887. The 
plaintiff’s title was a private sale made by the judgment-debtor to him on 
the 8th of December 1887. The appellant, defendant in the suit, having 
purchased the interest of the original decree-holder, applied on the 14tb of 
March 1888, for execution of the decree and attachment under the decree 
of this property in question, and on the '24th of March 1888, the property 
was attached on the present appellant’s application. The defendant's ob- 
jection to the execution of the decree against the property was disallowed ; 
hence this suit. 

The defendant, appellant, did not specifically plead that at the time 
of the sale to the plaintiff the property was under a subsisting attachment 
under which his claims were enforceable. He did not plead that the sale 
to the plaintiff was void by reason of s. 276 of the Code of Civil 
Procedure. He contented himself with pleading that the sale-deed to 
the plaintiff was executed “ fraudulently after the decree and attachment 
of the original decree-holders with a view to defraud the defendants of 
their decree-money, and that no payment of consideration had been 
made.” Apparently the defendant in his written statement was pleading 

' Second Appeal No. 868 of 1892. from a decree of Babu Nilmadhab Rai Sub- 
ordioaie Judge of Benares, dated the 19th February 1892. confirming a decree of 
Pandit Baj Nath, Munsif of Benares, dated the 11th June 1689. 

(1) 12 B.L.R. 411. 
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a case uoder s. o3 of Act No. IV of 1882, and not pleading a case 
failing under s. 276 of the Code of Civil Procedure. If the defendant 
had intended to rely [135] on s. 276 of the Code of Civil Procedure as 
avoiding the plaintiff’s title, he should nob only have pleaded a case 
covered by that section, but he should have proved at least that the 
attachment of the 8th of September 1887 was subsisting at the date of the 
sale to the plaintiff. In other words, he should have shown that the sale 
to the plaintiff was during the continuance of an attachment under which 
his claims were enforceable against the property. Now there is no specific 
evidence on this record to show whether or not on the 8th of December 
1887 the attachment of the 8th of Sejitember 1887 was continuing. It 
has been found by the Lower Appellate Court that the attachment of the 
8th of September 1887 did not remain in force. In the case of Puddomonee 
Dossee v. Matlioora Nath Chotodh)')/ in the Privy Council (1), their Lord- 
ships (at p. 422) say : It seems to their Lordships that generally where 
the party prosecuting the decree is compelled to take out another execu- 
tion bis title should he presumed to date from the second attachment. 
Their Lordships do not mean to lay down broadly that in all cases in 
which an execution is struck off the file such consequences must follow.” 
Although the assignee of a decree is compelled to apply under s. 232 of 
the Code of Civil Procedure for its execution, if he wishes to execute it, 
still, in our opinion, if at the date of the assignment the judgment-debtor’s 
property is already under attachment, it is not necessary for the assignee of 
the decree to apply for a fresh attachment, and when either the decree- 
holder or his assignee applies to have attachment under the decree of 
property which had been previously attached under the decree, it lies 
upon the decree-holder or the assignee of the decree, as the case may be, 
if the question is raised, to show that the second application was unneces- 
sary by reason of the first atttachment being still subsisting, and that the 
first attachment had not been taken off. Failing such evidence, we think 
that it was a reasonable presumption of the Court below that the attach- 
ment of the 8th of September 1887, had been removed by the order of 
the 25th of October 1887, striking off the application for execution. 

We dismiss this appeal with costs. 

Appeal dismissed. 


16 A. 136 (F.B.) = 14 A.W.N. (1894) 39. 

[136] FULL BENCH. 

Before Sir John Edge, Et., Chief Justice, Mr. Justice 
Tyrrell, Mr. Justice Knox, Mr. Justice Blair and Mr. Justice Banerji. 

Queen-Empress v. Ganga Ram.* [29th January, 1894.] 

24 and 25 Vic., Cap. 104, ss. 7 and 16 — Interpretation of statutes — “On the happening of 
a vacancy" — Nature of power conferred by s. 7 of 24 and 25 Vic., Cap. 104 dtscttss* 
ed^Evtdence— Presumption of law arising from the exercise da facto of the fimc- 
lions of a Judge of a Righ Court. 

Tho words — “Upon the happening of a vacancy in the ofBce of any other 
.Tudge”— in s. 7 of the Statute 24 and 25 Vio., Gap. 104, mean upon the happen- 
ing of a vacanoy in the office of a Judge appointed to his office by Her Majesty. 
They are not applicable to the case of a vacancy caused by a person appointed to 


* Crimenal Appeal No. 984 of 1893. 
(1) 12B.L.K. 411. 
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act as a Judge under the provisions of the second part of the above-mentioned 
section ceasing to perform the duties of such office. 

The words above quoted further mean that the power conferred by s. 7 must be 
exercised within a reasonable time, that is to say, a practicable time, after the 
happening of a vacancy. It cannot be held that the power conferred by the 
above-mentioned section can bo held in 8UspiD>c for several years and then be 
legally exercised. 

Where a person had in fact for a period of more than a year been exerc ising 
all tbe functions of a Judge of tbe High Court in virtue of an appointment 
purporting to to made by the Ijieuienant-Governor cjftbo Nor'-h-Wcslcrn Provin- 
ces and Chief ComniissioDor of Oudh under sanction ol Her Majesty ’.s Secretary 
of State for India : it was Jield that though, so far as tbe validity of tbe appnint- 
ment depended upon the provisions of ss. 7 and IG of the Statute 24 and 25 \ ic., 
Cap. lOl, the appointment was apparently ultra vires, it must nevcrthcle.'s be 
presumed, in the absence of fuller information, that the appointmeiu wa.s legally 
made in the exercise of some power unknown to tbe Court vested in the Secretary 
of State for India. 

[R., 13 Cr. L. J. 609 {G46) = 15 C. L. J. 517 (574) = 10 C. W, N. 1105 (1129) = 1G Ind 
Gas. 257,] 

This was a reference to the h ull Bench of the Court, other than the 
Judge concerned, of the question whether the appointment of Mr. Justice 
Burkibt to otheiate us a Puisne Judge of the Court, made accoiding to 
notifications published in tbe Oovormnent Ga.jctte for the North-Western 
Provinces, dated the 26th of October, 1892, the 5th of January, 1893 and the 
loth of Noveraher, 1893, by the Lieutenant-Governor of the North-Wes- 
tern Provinces, with the sanction of Her Majesty’s Secretary of State for 
India, was or was not a valid appointment. 

[137] The question was raised by way of an objection to the constitu- 
tion of a Division Bench, consisting of Knox and Burkitt, JJ., before 
which a criminal appeal (Queen-Empress v. Ganga Ram, .\ppeal No. 984 
of 1893) w’as put up for nearing. Counsel for the appellant (Mr. C. 
Boss Alston) contended that, the appointment of Mr. Justice Burkitt 
being invalid, the Bench was not prouerly constituted, regard being had 
to the fact that tbe appellant had been sentenced to transportation for 
life, and that therefore, under the Rules of Court, bis apteal could not be 
heard by a single Judge. The facts of the case being iully stated in the 
judgment of the Court it is unnecessary to recapitulate them here. 

Mr. C. Ross Alston, for Ganga Ram. 

Tbe Public Prosecutor (Mr. A. Strackey) for Government. 

Alston in opening his case read the order of the 26th of October, 1892, 
with an “ erratum ” dated the 5tb of January, 1893, and that of the 15th 
November, 1893, in virtue of which Mr. Justice Burkitt took a seat 
and continued to sit as a Judge of the High Court. (These orders will 
be found cited at length in the judgment of the Court, Q.-V,). He argued 
that the appointment so made could not be considered as an appointment 
made directly by the Crown, because the exercise of the Crown’s power 
of appointment must be by letters patent. In support of this contention 
he referred to tbe following authorities : — Comyn’s Digest, Vol. IV, p. 579 ; 
27 H. VIII, Cap. 24 : I Geo, III, Cap. 23 ; Croke's Reports, Part IV, 
Introduction ; 13 Geo. II, Cap. 63 ; the Charters of the Supreme Courts in 
India (quoting from Morley's Digest, Vol. II. pp. 549, 594 and 624) and 
24 and 25 Vic., Cap. 104. 

Tbe appointment therefore, not having been made by the Crown, 
must have been m4de under the powers conferred upon the Governor- 
General in Council or Governor in Council or Lieutenant-Governor by 
Statute 24 and 25 Vic., Cap. 104. Counsel then read s. 7 of the ahove- 
mentioned statute, and argued that the povrer conferred thereby was a 
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power mtended by the Legislature to be exercised as a temporary expedient 
merely, and that its exercise could not be sus- [138] pended for an indefi- 
nite period. If the power conferred by s. 7 was to be exercised at all, it 
must be exercised as soon as might be practicable after the happening of the 
vacancy which occasioned the exercise of such power. In the present 
instance whatever view might be taken of the previous history of the 
Uourt, the power in question bad been held in abeyance for at least two, 

and possibly for twenty years, and its exercise in the present instance 
was therefore ultra vires. 

Strachetj, for the Government, argued that, admitting tliat the words 
used m s. 7 of the 24 and 25 Vic., Cap. 104, upon the happening of a 
vacancy meant immediately and not many years after the occurrence of 
the vacancy ; that these words must have the same meaning in the second 
clause of s. 7 relating to Puisne Judges as in the first clause relating to the 
Chief Justice, and that by reason of s. 14 a vacancy in the ofiQce of the 
Chief Justice must be filled up at once, there still remained the question 
as to what happened or what was to he done upon the happening of a 
vacancy, and in that respect, he submitted, there was an important 
aifference. In the case of the Cbiet Justice 'upon the happening of a 
vacancy” the Government " shall appoint.” In the case of a Puisne Judge, 
It shall be lawful” for the Government to appoint. What arose im- 
mediately upon the happening of a vacancy in the office of Chief Justice 
was an obligation to appoint ; what arose immediately upon the happening 
of a vacancy in the office of Puisne Judge is only an authority to appoint. 
In the latter case the idea of immodiateness implied by the word “ upon” 
had reference not to the actual appoinment, but only to the vesting in the 
Government of the power of appointment. The word merely indicated 
that then and not till then it became lawful for the Government to 
appoint. According to this construction the words “ upon the happening 
of a vacancy " must be read iu cocneetiou with the nearer words 
it shall be lawful,” and not the remoter words “ to appoint a person,” 
itc. Counsel quoted from Wilberforce’s “ Statute Law,” p. 117—” All 
the sentences of an Act are to be read grammatically in the order 
which has been adopted by its framers,” and argued [139] that in 
the present instance it would not be nermissible to invert that order 
so as to make the sentence in s. 7 read—” It shall be lawful to 
appoint a person on the happeniog of a vacancy. As the sentence 
stood, it was the lawfulness, the legal authority, which arose upon 
the happening of the vacancy ; as it would stand if inverted, it would be 
not the authority, but the exercise of it. that was immediate. From these 
premises he argued that, though immediately upon the happening of the 
vacancy caused by the retirement of Ross, J„ in 1871, it became lawful 
for the Government under s. 7 to appoint an acting Puisne Judge, that 
power need nob have been exercised immediately, and, the Crown not 
having put an end to it by filling up the vacancy under s. 2, it remained 
in force until 1892, when it was duly exercised by the appointment of 
Mr. Justice Burkitt. 

With reference to the intention of Parliament in enacting s. 7, be 
argued that the Government had a discretion to abstain from appointing 
an acting Judge altogether if in its opinion the remaining Judges were 
sufficient to carry on the work of the Court. It was also clear from the 
concluding words of the section that considerations of the exigencies of 
the Court’s business might justify the Government at any time in cancel- 
ling an acting appointment which it bad made. From this he argued 
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that if the object of the section was to enable the Government to make 
temporary provision for keeping the Court up to its necessary stiength, 
Parliament must reasonably be supposed to have intended the Govern- 
meot to decide according to circumstances and without any liard and fast 
limit of time as to when such temporary provision was expedient. The 
words in s. 7 upon which the question turned wore intended not to 
compel the Government to decide between action and inaction once 
for all at a particular moment, but to define the event upon which 
its discretion to act or not to act came into existence. In tiiis con- 
nection counsel cited the observations made by MahMOuD, J., in 
L<il Singh v. Ghanshani Singh (l). — ‘The phrase it sliall be law- 
ful’ cannot be held to mean that it whs imperative upon the [140] 
Government to fill up any vacancy in the ofiice of a Puisne Judge of 
this High Court. Nor is there any Umitation of time within whicli the 
Government is required to till up a vacancy, if it chooses to exercise the 
power conferred upon it by s. 7 of the statute. It aeems to me 
therefore clear tliat neither the Crown nor the Government is oound to 
fill up a vacancy in the office of a Pusine Judge within any specified 
period, and, so far as the statute is concerned, the Government may leave 
any number of vacancies in the office of a Pusme Judge unfilled for any 
period, he it a day, a week, a month, a year or inoie.” 

In conclusion, counsel referred to s. Ill of the Indian Evidence Act, 
and contended that under the circumstances of the present case, the Court 
might presume that Mr. Justice Burkitt’s appoinment was valid, even 
though DO direct authority for such appoinmeut could be shown. 

ALtonia reply, mainly with reference to the construction of s. 7 of 
the 24 and 2o Vic,, Gap. 104, contending that both clauses of that section 
were to be construed in the same way. and that in both cases the appoint- 
ment must be made as soon as practicable after the happening of a vacancy. 

The judgment of the Court (Edge, C. J., Tyrrell. Knox, Blair 
and Baner.ji. JJ.) was delivered by EDGE C. J. 


1894 

Jan. 29. 

Full 

Bench. 

16 A 136 
lF.B.| = 
14 A.W.N. 
11894) 39. 


JUDGMENT. 

One Ganga Ram was convicted of the offence punishable under 
s. 400 of the Indian Penal Code, and for that offence was sentenced to 
transportation for life. From that conviction and sentence be appealed 
to this Court. By the rules of this Court made under s. 13 of the 24 and 
25 Vic., Cap. 104, such an appeal can only be heard by a Bench consisting 
of at least two Judges. Ganga Ram's appeal came on in usual course 
to be heard by a Bench of two Judges. That Bench happened to be 
constituted of Mr. Justice Knox and Mr. Justice Burkitt. When the 
appeal was called on for hearing, Mr. Alston, who appeared for Ganga 
Ram in support of the appeal, raised an objection to the jurisdiction 
of the Bench to hear the appeal, contending that Mr. Justice Burkitt 
had not been legally appointed to act as a Judge of this Court. As Mr. 
Alstons oontentioD raised a ouestion of the utmost gravity, the question as 
cm] to whether or not Mr. Justice Burkitt had been legally appointed to 
act as a Judge of this Court was properly and of necessity referred to a 
Full Bench for decision. The reference to the Full Bench was heard by 
all the Judges of the Court excepting Mr. Justice Burkitt. On the hearing 
of the reference, the Crown was represented by Mr. Strachey, Public 
Prosecutor, and Ganga Ram by Mr. Alston. We took time to consider 
our judgment. 


(1) 9 A. 625 at p. 641. 
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Before referring to the arguments on one side or the other and 
expressing the conclusions at which we have arrived, it is necessary to 
state certain facts. 

This High Court of Judicature for the North-Western Provinces of 
India was erected and established by Her Majesty’s Letters Patent issued 
on the 17th day of March in the Twenty-ninth year of Her Reign. 

Those Letters Patent were issued by the authority in that behalf 
conferred by the statute 24 and 25 Vic., Cap. 104, and have not been 
modified by any subsequent Letters Patent, or, so far as the question 
before us is concerned, by any legislative enactment. Section 2 of the 
Letters Patent is as follows: — 

“ 2. And we do hereby appoint and ordain that the said High Court 
of Judicature for the North-Western Provinces shall, until further or 
other provision shall be made by Us or Our Heirs and Successors in that 
behalf, in accordance with the said recited Act, consist of a Chief Justice 
and five Judges, the first Chief Justice being Walter Morgan Esquire and 
the five Judges, being Alexander Ross Esquire. William Edwards Esquire, 
William Roberts Esquire, Francis Boyle Pearson Esquire, and Charles 
Arthur Turner Esquire, being respectively qualified as in the said Act is 
declared.” 

Mr. Justice Edwards retired in March 1867, Mr. Justice Roberts 
died in January 1870. Mr. Justice Ross retired in April ]h71. Mr. R. 
Spankie was appointed to act as a Judge of the Court on the retirement 
of Mr. Justice Edwards in 1867 and subsequently received [142] his 
Patent appointing him to the office of a Judge of the Court. Mr. Justice 
Pearson proceeded on leave in December 1869, and was absent on leave until 
July 1871. Mr. G.D. Turnbull was appointed to act as a Judge of the 
Court in May 1870, and continued to act as a Judge of the Court until 
July 1871, when Mr. Justice Pearson returned from leave. Mr. Justice 
Turner proceeded on leave on the 11th of April 1873, and returned from 
leave on the 25th of October 1873. Mr. W. Jardine was appointed to act 
as a Judge of the Court on the 12th of April 1873, and continued to act as 
a Judge of the Court until his death on the 16th of August 1672. On the 
28th of August 1873, Mr. G. D. Turnbull was again appointed to act as a 
Judge of the Court and continued to act until Mr. Justice Turner returned 
from leave on the 25th of October 1873. On the 3rd of April 1874, Mr. 
Justice Spankie proceeded on leave, and was absent on leave until the 8th 
of December 1874, when he returned to the Court. Mr. R. C. Oldfield was 
on the 4th of April 1874 appointed to act as a Judge of the Court, and 
continued to act as such until he received his Patent in 1881 appointing 
him to the office of Judge of the Court. Mr. M. Brodhurst was on the 27th 
of April 1874 appointed to act as a Judge of the Court, and continued to act 
as such until the 7th of December 1874. It may be presumed from the 
above facts and dates that Mr. Brodhurst was appointed to act during the 
absence on leave of Mr. Justice Spankie. Whetiher Mr. Oldfield s acting ap- 
pointment was intended to be consequent on the vacancy in the office of a 
Judgeoftbe Court occasioned by the death of Mr. Justice Roberts in 
January 1870, or consequent on the vacancy in the office of a Judge of the 
Court occasioned by the retirement of Mr. Justice Ross in April 1871, does 
not appear. The next appointment by Patent to the office of a Judge of 
tbe Court after that of Mr. Justice Spankie was that of Mr. Justice Straight 
in 1879, upon tbe appointment of Mr. Justice Turner to be Chief Justice of 
tbe High Court at Madras. Mr. Justice Pearson retired on the 30tb of 
March 1881. Mr. Justice Spankie retired on tbe Slst of May 1881, and 
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subsequently in 1881 Mr. R. C, Oldfield and Mr. M. Brodhurst received their 
Patents appointing them respeotively to the office of a Judge of the Court. 
Mr. W. Tyrrell received [143] his Patent appointing h»m to the office of a 
Judge of the Court in 1882. Mr. Justice Ol-iheid retired in March 1887 ; and 
in March or April 1887 Mr. Syed Mahmood was appointed by 1 atent to the 
office of a Judge of the Court. Mr. Justice Brodhurst died in October 
1890 Mr. G. B. Knox was appointed b> Patent to the office of a Judge 
of the Court in December 1890. It was assumed that Mr Knox was 
appointed to the office of a Judge to (ill the vacancy lo tbe office occasion- 
ed bv the death of Mr. Justice Brodhurst. In April 1892 Mr. Justice 
Straight retired, and on ids retirement Mr. H. F. Blair took his seat as a 
Judge of the Court, having been appointed by Patent in 189:. as a banister 
to that office in auticipation of the retirement of Mr. Justice Straight. 
Mr. Justice Turner and Mr. Justice Straight were Judges who had been 
appointed on the qualification as barristers.* In December 1893 Mr. 
Justice Mahmood retired. On the retirement of Mr. Justice Mahmood 
Mr P C Banerji was appointed to act as a Judge of the Court in antici- 
pation of the receipt of his Patent appointing him to the office of a Judge 

of the Court. , ^ . j rx c 

lathe Gooermiumt Gazette, ^orth-M esiern Provinces and Oudh, oi 

the 29th of October 1892 appeared the following notification : — 

.appointment Department. 

Appointments. 

The 26th October 1892. 

XT 4912 

n— 784 11. 

“In virtue of the authority vested in him by the Act of Parliament 
24 and 25 Vic,. Cap. 104, clauses 7 and 16, His Honor the Lieutenant- 
Governor and Chief Commissioner is pleased to appoint Mr William 
Robert Burkitt. C. S.. Barrister-at-law, Judicial Commissioner. Oudh, 
to be the 5th PuUneJudge in the High Court oi Judicature. North-Western 
Provinces ; the appointment of a fifth Puisne Judge having been sanctioned 
temporarily for one year by Her Majesty’s Secretary of State for India, 
with effect from the date on which the said Court re-opens after the 

annual vacation.” 

[144] In the Government Gazette, North-Western Provinces and Oudh 
of the 7th of January 1893 appeared the following notification 
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The 5tb January 1893. 

40 


No. 


11-784 C. 


“ In Notification No. 4912, dated 26th October 1892, appointing Mr. 
W. R. Burkitt to be the tilth Pusine Judge in the High Court of Judicature, 
North-Western Provinces, for the words ‘ to be’ read ‘to officiate as.’ ’’ 

In the Government Gazette, North-WesUm Provinces and Oudh of the 
18th November 1893 apneared the following notification : — 

Appointment Department. 

The 15th November 1893. 


No. 


3497 


11—794 C. 


“ In virtue of the authority vested in him by the Act of Parliament 
24 and 25 Vie., Cip, 104, clauses 7 and 16, His Honor the Lieutenant- 
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Governor and Chief Commissioner is pleased to appoint Mr William 
Robert BurkiH, L C S. Barrister-at-Law, to oontinno to officiate as a 

Tnld furttTo’vle's'' ' N°‘'th-Western Provinces, 

The notilieations which we have set out are the only sources of infer- 
mation which the Public Prosecutor on behalf of the Crown has placed 
tefore the Coimh or which the Court has in its Possession as to the manner 
in which and the authority under which Mr. Justice Burkitt was an- 
pointed. From the 1st April 1892, when Mr. .lustice Blair as a Barrister 
Judge Justice Straight, and until the 15th of November 1892, 

of the ..Gth of October 1892, the Court consisted of a Chief Justice and 

Mahmood, Mr. Justice Knox and Mr. 
Justice Blaii, [145] all of wnom bad been appointed by Patent. On the 

* 1 j j 1^ " L 1 i 1 went on leave and Mr. 

P.S. Aikman wa. appointed to act during the absence of Mr. Justice 

Mahmood. aod acted as a Judge of the Court until the appointment of 

Mr. Justice Banerp m December 1893. Treating for present Durnoses 

Mr. Justice Burkitt as a legally appointed acting Judge of the Court, the 

CoiuN consists to-day of the Chief Justice and Mr. Justice Tyrrell 

Mr Justice Knox. Mr Justice Blair, Mr. Justice Banerji and, as an acting 
Judge Mr. Justice Burkitt. ^ 

f contended that bv reason of s. 11 

o the 24 and 25 Vic C«p_ 104, of the 13 Geo, III., Cap, 63, of s. 3 of the 
Charter dated the 26th of March 1774, establishing the Supreme Court 
of Judicature at Fort William in Bengal, of a. 6 of the Charter dated the 
26tb December 1800, establishing the Supreme Court of Judicature at 
Madras, and of s. 7, of the Charter dated the 8bh of December 1823 
establishing the Supreme Court of Judicature at Bombay, no person could 
he legally appointed to r-he office of a Judge of a High Court established 
in pursuance of the 24 and 25 Vic., Cap. 104. except by Her Majesty’s 
Letters Patent. Mr. .4/sto» further contended that the power to appoint 
a person to act as a Judge of this High Court was that conferred bv ss 7 
and 16 of the 24 and 25 Vic., Cap. 104. and that Mr. Justice Burkitt had 
not been appointed to act upon the happening of a vacancy in the office 
of a Judge of this Court or during the absence of anv such Judge or on 
the appointment of any such Judge to act as Chief Justice” within the 
true intent and meaning of s. 7 of the 24 and 25 Vic., Cap. 104. and con- 
sequently that Mr. Justice Burkitt. not having been duly appointed under • 
ss. 7 and 16 of the 24 and 25 Vic., Cap. 104. to act as a Judge of the Court 
and not having been apoointed by Her Majesty’s Letters Patent to the 
office of a Judge of the Court, his appointment was ultra vires and illegal. 

On the other side. Mr. Strachey for the Crown contended that Mr. 
Justice Burkitt had been legally appointed "upon the happening of a 
vacancy m the office of a Judge of the Court within [146] the meaning 
of s. 7 of the 24 and 25 Vic., Cap. 104. and if that section read with s. 16 
of the same statute did not authorize Mr. Burkitt’s appointment we should 
presume from the notification in Qovernvient Gazette, North-Western 
Provinces and Oudh, and from the fact that Mr. Justice Burkitt had acted 

asa Judge of the Court since November 1892, that he had been lawfully 

appointed. Mr. Strachey relied on the fact that it is not specifically 
enacted in the 24 and 25 Vic., Cap. 104, that appointments other than those 
^der 9. 7 of persons to be or to act as Judges of a High Court shall be by 
Her Majesty’s Letters Patent, and upon the fact that Mr. Justice Oldfield 

94 


VIII.] QUEEN-KMPRESS V. GANGA RAM 16 All. 148 

had for many years prior to the grant of his Patent acted as a Judge 
of this Court. Mr. Sirachey overlooked the inference to bo drawn 
from the concluding words of s. 5 of the Act. Mr. Strachey correctly, as 
it appears to us, admitted that the words in s. 7 of the 21 and 25 Vic., Cap. 
101. “upon the happening of a vacancy” when used in relation to a 
vacancy in the office of a Judge other than a Chief Justice, must be con- 
strued as having r,he same moaning as they have when used in tho same 
section in relation to a vacancy in the office of a Chief Justice, and 
that the inference to be drawn from s. 11 of the 21 and 25 Vic., Gap. 
101, is that. ” upon the happening of a vacancy in the office of Chief 
Justice,” a Chief Justice must, as soon as reasonably may be. he appointed 
by Her Majesty, or that one of the Judges of the same Court must, as 
soon as reasonably may be, be apoointed under s. 7 to act as Chief 
Justice. But he contended that, although an obligation to appoirit a 
Chief Justice or to appoint one of the Judges of the Court to act as Chief 
Justice arose once “ upon the happening of a vacancy in tho office of 
Chief Justice ' — no similar obligation arose “ on tho happening of a 
vacancy in the office of any other Judge of any such High Court, ” and 
that all that arose upon the happening of such latter vacancy was a power 
to the Governor-Geaeral in Council, ihe Governor in Council or the 
Lieutenant-Governor in these Provinces to appoint a qualified person to 
act as a Judge of the Ceurt, and that such power could be exercised at 
any time, even after tho [147] lapse of fifty years from “ the happening 
of the vacancy and further, that such power could be exercised re- 
peatedly and in favour of the same or different persons so long as the vacant 
office was not filled uo by an appointment to it by Her Majesty. In order 
to ascertain whether or not Mr. Strachcy's argument based on s. 7 of the 
24 and 25 Vic.. Cap. 101, is correct, it is necessary to examine that section 
with care. 

Section 7 of the 21 and 25 Vic., Cap. 104, is as follows : — 

7. “ Upon the hapueningof a vacancy in the office of Chief Justice, 

and during any absence of a Chief Justice, the Governor-General in 
Council or Governor in Council, as the case may be, shall appoint 
one of the Judges of the same High Court to perform the duties of 
Chief Justice of the said Court until some person has been appointed 
by Her Majestv to the office of Chief Justice of the same Court and 
has entered on the discharge of the duties of such office, or until 
the Chief Justice has returned from such absence ; and upon the happening 
of a vacancy in the office of any other Judge of any such High Court, 
and during any absence of any such Judge, or on the appointment 
of any such Judge to act as Chief Justice, it shall be lawful for the 
Governor-General in Council or Governor in Council, as the case may be. 
to appoint a person with such qualifications as are required in persons to 
be appointed to the High Court to act as a Judge of the said High Court, 
and the person so appointed shall be authorixed to sit and to perform the 
duites of a Judge of the said Court until some person has been appointed 
by Her Majesty to the office of Judge of the same Court and has entered 
on the discharge of the duties of such office, or until the absent Judge has 
returned from such absence, or until the Governor-General in Council or 
Governor in Council as aforesaid shall see cause to cancel the appointment 
of such acting Judge.” 

In construing s. 7 of the 24 and 25 Vie., Chap. 101, it is advisable 
to bear in mind what a great lawyer has said about the construction 
of statutes Lord Blackburn in The Hiver Wear [148] Gomviissiomrs 
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V. William Adamson and others (l) in refereoce to the principles of con- 
struction of statutes, said: — 

My Lords, it is of great importaoce that those principles should be 
ascertained, and I shall therefore state as precisely as I can what I under- 
stand from the decided cases to be the principles on which the Courts of 
Law act in construing instruments in writing, and a statute is an instru- 
ment in writing. In all cases the object is to see what is the intention 
expressed by the words used. But from the imperfection of language it is 
impossible to know what that intention is without inquiring further and 
seeing what the circumstances were with reference to which the words 
were used and what was the object appearing from those circumstances 
which the person using them had in view, for the meaning of words varies 
according to the circumstances with respect to which they were used." 

In order to ascertain what the intention of the Imperial Parliament 
in enacting s. 7 of the 24 and 25 Vic., Cap. 104, was, we must remember 
that at the time when that statute was passed there was no telegraphic 
communication between England and India, and that communication 
by mail, allowing for a desoatch and reply and the time required for 
the issue of a Patent, would probably have occupied a period of three 
months or more. It is most probable that it seemed reasonable to 
Parliament, having regard to the interssts of the public, that a High 
Court, which required to be at its full strength in order to enable it 
to cope with its work, should, on the occurrence of a vacancy in 
the olfice of one of its Judges, he provided with temporary assistance 
as soon as possible. The conditions of climate under which Judges work 
in the plains in India, particularly during the hot weather, are essentially 
different from those under which Judges work in England, and Judges 
in India cannot carry their work during the hot weather to the 
temperate climate of the hills. Family and other circumstances at limes 
necessitate leave of absence to Europe. These conditions were not over- 
looked by Parliament, and we find provision made in the section under 
[149] consideration for efficiently maintaining the working strength of 
the High Courts under such circumstances. It must have been the object 
of Parliament that High Courts, the expenses of maintaining which are 
to a great extent, if not entirely, borne by litigants, should be maintained 
at a strength adequate to deal with the judicial and administrative work 
coming before them. It must also be kept in mind that Her Majesty 
could always appoint a Judge to a vacancy in a High Court, and that 
when the pressure of work in a Higli Court did not require on the happen- 
ing of a vacancy in the office of a Judge of the Court that the vacancy 
should be immediately filled up, there would be ample time to communi- 
cate with the Secretary of State for India in order that Her Majesty 
might appoint a Judge to the vacancy when the work of the Court might 
require that the Court should be at its full working strength. It is also 
to be kept in mind that it is in the interests of the public that litigation 
should be speedily disposed of, and that if possible arrears should not be 
allowed to accumulate in Courts of Justice. In too many oases justice 
delayed is justice denied and both are treated alike in the Magna Oharta : — 

" Nulli vendemus, nulli negabimus, mUli differemus rectum aut justitiam." 

When we bear these facts and oonsideratioDS in mind, the object 
which the Imperial Parliament had in view in enacting s. 7 of the 24 and 
25 Vic., Cap. 104, is plain, and in our opinion such object was plainly 
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expressed in the seofcion. Such object in our opinion was to enable the 
Governor-General in Council, the Governor in Council, and. by application 
of s. 16, the Lieutenant-Governor, in the case of these Provinces, upon 
the happening of a vacancy in the office of a Judge, to make temporary 
provision for keeping the Court up to its necessary working strength by 
the appointment of a qualified person to act as a Judge until one or other 
of the events specified at the end of s. 7 should happen. It was also in 
our opinion the intention of the Legislature in providing for the making of 
acting appointments in the High Courts that the person appointed to act 
as a Judge should do the work which the Judge who had died, or had 
retired or was absent on leave or was acting [150] as Chief Justice, would 
otherwise, and if he had been present, have done, and thus to avoid the 
work of tho Court getting into arroar. No doubt the Governor-General in 
Council or Governor in Council or the Lieutenant-Governor of these 
Provinces is not bound to exercise the power conferred by s. 7 of the 24 
and 25 Vic., Can. 104, as was held in Lai Stugh and others v. Ghanshenn 
Singliil). Equally without doubt that power should be legally exercised 
when tho necessity for exorcising it arises. But that is not the question 
here. 

Tho object and intention of the Imperial Parliament could not, in 
our opinion, have been to place in the hands of the Governor-General in 
Council or Governor in Council or tho Lieutenant-Governor of these Pro- 
vinces a power which would, subject to Her Majesty's being moved 
through the Secretary of State for India to appoint, enable the Executive 
in India by making acting appointments on the happening of vacancies, 
and by making successive appointments oo the happening of the same 
vacancy, in time to constitute a High Court of one barrister Judge acting 
as Chief Justice and of acting Judges, that is, of persons who could at the 
will of the Executive be removed from their acting appointments in the 
High Court, and who could in the case of acting Civilian Judges be gazet- 
ted out of the Court to perform the duties and enjoy the emoluments of 
Assistant Magistrates. It is impossiblo to believe that a High Court 
established under the 24 and 25 Vic., Cap. 104, ever would be so consti- 
tuted, but, if Mr. Strachey's construction of s. 7 is correct, a High Court 
might be so constituted by the Executive in India. Any such intention 
on the part of the Imperial Parliament when passing the 24 and 25 Vic., 
Cap. 104, as has been contended by Mr. Slrachey was the intention of 
Parliament, would be contrary to the policy pursued by Parliament since 
the Act of Settlement became law, a policy which has secured to the 
subjects in England protection against unlawful or unauthorized acts of 
the Executive. This is what Hallam (The Constitutional History of Eng- 
land, Vol. 3, page 192, 7th edition) says in this connection as to the state 
of things prior to the Act of Settlement : — 

[161] ‘ ‘ It had been the practice of the Stuarts, especially in the last 
years of their dynasty, to dismiss Judges, without seeking any other pre- 
tence, who showed any disposition to thwart Government in political 
prosecutions. The general behaviour of the Bench had covered it with 
infamy. Though the real security for an honest Court of Justice must 
be found in their responsibility to Parliament and to public opinion, it 
was evident that their tenure in office must, in the first place, cease to be 
precarious, and their integrity rescued from the severe trial of forfeiting 
the emoluments upon which they subsisted.” * * * 
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It is iin}io;>«ibIo tio bcliovt'i thit any person who vvould be appointed 
to act as a Jud^o in a Court in India would subordinate bis cons- 
cionco to tbe renuiremonts of the; Executive, or that the Executive in India 
over would attempt toiniluonco the Judges : but it is equally impossible to 
believe that Parliament should over have intended that the risk of such a 
subordination oi his conscience on the part of a Judge or of any attonnpt 
on tlio part ol' the Executivo to inlluonco tho Judges should he rendered a 
possibility. Wo do not believe, having legard to existing law, that Parlia- 
ment has tukoi!, or oven intended to take, any stop in that direction. That 


tho risk of the Executive in India desiring to limit tho judicial power of tho 
Courts in India in matters touching tho Executive is not merely hypothe- 
tical, may bo inferred from a proposal made many years ago that the Courts 
in India should by legislative onactment be prohibited from questioning the 
legality of acts of tho Governor-General in Council. That the risk of the 


Ijxccutivo in India seeking to set tbe High Courts in India more under its 


control is not merely hypothetical, may bo interred from the introduction 


of a Bill into Parliament, by one section of which, if it had been passed, 
an order in Council miglH have been made for tho purpose of regulating 
tho High Courts without Parliament being consulted. Under another 
section of that Bill a local authority could have been invested with the 


discretionary power ospocially reserved to the Chief Justiceof tho Court 
by s. 14 oi the 24 and 25 Vic., Cap. 104, in other words, [152] the 
Governor-General of India in Council might under that section have 
conferred upon a local autliority a power which might be exercised by tho 
local authority so as to select and nominate from amongst the Judges of a 
High Court such Judge or Judges as it deemed preferable for the hearing 
and determining of particular cases in which the local authority might be 
interested. While wo point out that this would be a possible elfoct, we 
do not suggest or think that such was the object of tho framers of the 
section. Tho intention of Parliament in framing the Acts under which 
the Supremo Courts in India were constituted and in passing the 24 and 
25 Vic., Cap. 104, must have been to establish judicial tribunals which 
would command the respect of tho people of this country, and which 
would not be lialjlo to any possibility or suggestion of influence on tho 


part of tbe Executive. 

But in our opinion it is not necessary to seek for tbe object and 
intention of the Parliament in enacting s. 7 by the consideration of matters 
outside the section itself, as it appears to us the wording of the section is 
plain and unambiguous. The important words are “ upon the happening 
of a vacancy in tho oflice of any other Judge.” Tho most cursory consi- 
deration of tho section shows clearly that the Judge there referred to 
must bo a Judge appointed to his oflice by Her Majesty and not a person 
appointed under tho section to act as a Judge. The Chief Justice of a 
High Court is a Judge of tho court. Tho Judge who may be appointed to 
perform the duties of the Chief Justice in one of the events specified at 
tho beginning of the section must be “ one of tbe Judges of the same High 
Court.” Until wo reach the words “to appoint a person with such 
qualifications as are required in persons to be appointed to the High Court 
to act as a Judge of the said Court, &c.,” we find no allusion to any Judge 
other than a Judge holding the ofiBce of a Judge of the High Court. 
Further, that point is made certain by s. 4 of the 24 and 25 Vic., Cap. 104, 
in which it is enacted that " all tho Judges of the High Courts established 
under this Act shall hold their ofBces during Her Majesty’s pleasure, provid- 
ed that it shall be lawful for any Judge of a High Court to resign such office 
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of [153] Judfie to the Govarnor-GeQeral in Council or Governor in Council 
of the Presidency in which such High Court is established. ” A person 
appointed under s. 7 to act as a Judge does not hold the oflice of a Judge 
nor does he hold the othco of a Judge during Her Majesty’s pleasure. Ho 
is appointed " to act as a Judge of the said High Court and the person so 
appointed shall be authorized to sit and perform the duties of a Judge of 
the said Court until some person has been api)ointed by Her Majesty to 
the oUioo of Judge of the same Court and has entered upon the discharge 
of the duties of such otiice, or until the absent Judge has returned from 
such absence, or until the Governor-General in Council or Governor in 
Council as aforesaid shall see cause to cancel the appointment of such 
acting Judge.' These last quoted words are in our opinion conclusive that 
our reading of the antecedent words “ upon the happening of a vacancy ” 
is the only legitimate reading of those words as they occur in the 
section. 

Mr. Strachey admitted that if the wording of that part of the section 
was '* it shall be lawful for the Governor-General in Council or Governor 
in Council, as the case may bo, to appoint on the happening of a vacancy 
in the otlico of any other Judge, A'C., ” ho could not contend tlmt the 
appointment could be legally made under the section unless it were made 
as soon as practicable after the vacancy occurred. We are unable to see any 
diOoronce in moaning, intention or oll'ect between such a wording and the 
actual words of the section. If the words “ it shall be lawful” confer 
botli a power and a discretion, it would seem certain that such power and 
such discretion were intended, as it is not otherwise expressed, to ho 
exorcised upon the specified occasion and contingency and not to bo reser- 
ved indetinitely or used repeatedly or intermittently. The word "upon” is a 
word the meaning of which has been considered by the Courts in England. 
Jt appears from The Queeii v. Humphrey (1) and from The Queen v. Ark- 
wright (2) that "the words ‘ on’ and ‘ upon’ may either mean before the act 
done to which it relates, or simultaneously with the act done, or after the 
act [134] done, according as reason and good sense require, with reference 
to tho context and subject-matter of the enactment.” {Per Lord Denman, 
O.J., in The Queen v. Arkwright.) In Folkard v. The Metropolitan Railway 
Co (3)., the question depended upon the meaning of the words " upon 
tho trial of any issue” in s. 10 of the Mayor’s Court Procedure Act 
(20and 21 Vic., Cap. 157), by which section it is provided that if the Judge 
" upon the trial of any issue” shall grant leave to move in any of tho 
Superior Courts to enter a verdict or non-suit or for a new trial, the party 
to whom such leave is granted may move accordingly in such court within 
the time within which motions of the like kind may bo made in such 
court. There the case was tried on a Thursday, and on the following 
Monday the Judgo granted leave to move, and it was held by Bovill, C.J., 
and Eeatino and Grove, JJ., Brett, J., dissenting, that tho leave could 
not bo considered as given " upon the trial of the issue ” in accordance 
with the Act. In that case the word “ upon ” was construed as meaning 
within a reasonable time after the trial. The majority of the court 
considered that two days after the trial (whilst Brett, J., considered that 
four days after the trial) would be such a reasonable time. 

In re Leigh, Leigh, v. Leigh (4) related to an order made by Kay J 
that Mr. Leigh, who, whilst be was a minor, had married, should execute 
a aetblement. T he marriage too k place in October. 1885, tho order was 

(1) 10 A. and E. 335 = 7 L. J. Q. B. 202. 
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made in June 1886, and the soltlemenb was executed in December 1886. 
Cotton, L. J., in delivering bis judgment, said, in reference to the Infants’ 
Settlement Act : — ‘ Because we decide the present appeal on another 
point, it must not be considered that we adopt or favour the suggestion 
that the settlement executed was a settlement ‘upon the marriage’ within 
the Act. The words of the Act are ‘upon or in contemplation of marriage.’ 
In hi re Sampson and Wall the majority of the court dififered from me in 
construing those words as meaning — ‘ On the occasion of the marriage,’ 
and in holding that the Act applied to posb-unotial settlements. Bub I 
see nothing in these judgments which would [155] appear to favour the 
conclusion that the settlement in this case can be considered as a settle* 
ment made upon the occasion of marriage, when there was this con- 
siderable interval between the marriage and the order of the Court.” 
The decisions upon the construction of the word “ upon” are collected in 
Stroud’s Judicial Dictionary at page 841. 

There is no decision, so far as we are aware, which would favour the 
construction contended for by Mr. Strachey that an appointment which 
upon the happening of a vacancy ” may be made, can lawfully be made 
years after — in this case more than twenty years after the vacancy has 
happened, if the vacancy was that occasioned by the retirement of 
Mr. Justice Ross in 1871, or more than two years after the vacancy had 
happened, if the vacancy was that occasioned by the death of Mr. Justice 
Brodburst in October 1890. 


To give the section the construction for which Mr. Strachey has con- 
tended. it would be necessary to read the section as if it were worded “upon 
the happening and during the continuance of a vacancy in the office of 
any other Judge * it shall be lawful for the Governor-General 

in Council or Governor in Council, as the case may be, from time to time, 
and at any time, to appoint, &c. 

There is nothing in the section to suggest that the appointment 
authorised by section 7 could be made at any time other than within a 
reasonable time after the happening of the vacancy in the office of the 
Judge, or that the power having once been exercised upon the happening 
of a vacancy in the office of a Judge it could again bo exercised in relation 
to that particular vacancy. 

In our opinion the plain and reasonable construction of that part of 
s. 7 of the 24 and 25 Vic., Gap. 104, on which the question before us turns, 
is that if the nower conferred by the section is to be exercised, it can only 
be exercised “upon,” that is, within a reasonable time, which would mean 
a practicable time, after the happening of the vacancy, and could not be held 
in suspense for several years and then be legally exercised. We are led to 
the same opinion from the considerations to which we have referred out- 
side the words of the [156] Section. It is impossible to hold that the 
exercise of the power after the lapse of two or of twenty years from the 
happening of the vacancy was an exercise of the power within a reasonable 
or practicable time. We are consequently of opinion, if the appointment of 
Mr. Justice Burkitt depends for its validity upon ss. 7 and 16 of the 24 and 
25 Vic., Cap. 104, that the appointment was ultra vires and illegal. Although 
the occasion of the question being raised is recent, doubts as to the legality 
of such an appointment have been long entertained by the profession here, 
long before Mr. Justice Burkitt was appointed. Having regard to the 
gravity of the question and to the responsible duties which a Judge of a 
High Court has to perform, we are compelled to see, if we can, whether in 
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some other manner Mr. Justice Burkittmay not have been legally appoint- 
ed to act as a Judge of this Court. The gravity of the question is appa- 
rent from the fact that Mr. Justice Burkitt, whilst acting as a Judge of 
this Court, has been a party, as such Judge, to the confirming of capital 
sentences, since carried into execution in many cases. He has also been 
a party, as such Judge, to the making of decrees absolute for dissolution of 
marriage, involving possibly the legal status of persons as yet unborn. 

If Mr. Justice Burkitt was not legally appointed, all his judgments, 
decrees and orders in Civil and in Criminal oases have been ultra vires and 
illegal, and in some cases the mischief would be now irreparable, as for 
instance in capital cases. In other cases it might be possible for Parlia- 
ment to pass an Act making valid what Mr. Justice Burkitt has done 
whilst acting as a Judge of this Court. We do not know whether there 
exists outside of ss. 7 and IG of the 24 and 25 Vic., Chap. 104, any 
power under which Mr. Justice Burkitt could have been appointed 
to act as a Judge of this Court. But there remains the fact of the 
notifications in the Government Gazette, North-Western Provinces and 
Ondh, to which we have referred, the fact that apparently the Secretary 
of State for India in Council sanctioned the appointment of a fifth Puisne 
Judge as a temporary appointment, and the fact that Mr. Justice Burkitt 
has in fact since November 1892 acted in all respects as a Judge of this 
[157] Court. That last fact is, according to a well-known principle of the 
law of evidence, presumptive proof, until the contrary be shown, of his due 
appointment to act as a Judge of this Court. Being in ignorance as to 
whether or not any power existed under w'hich Mr. Justice Burkitt may 
have been lawfully appointed to act as a Judge of this Court, we hold that 
the presumption that he was duly appointed, which arises from tlie fact of 
his having acted as a Judge of the Court since November 1892, has not 
been rebutted. This may seem to bo a lame and impotent conclusion for 
a Court of Justice to arrive at concerning the validity of the appointment of 
one of its acting Judges, but our lack of necessary information as to the 
appointment, coupled with the circumstances of the case, permits of our 
arriving at no other. On this expression of opinion Mr. Justice Knox 
and Mr. Justice Burkitt will probably proceed to bear and dispose of tlie 
appeal of Ganga Ram. 

[For the interpretation o! the word “ on" as used in an English Statute, see also 
Robertson v. Robertson (L. R. 8 P. D. 94 at p. 96)— ED.] 
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PRIVY COUNCIL. 

Present : 

Lords Hobhouse, Macnaghten and Morris, and Sir R. Couch 
iOn appeal from the High Court at Allahabad.] 


Jaswant Singh {Defendant) v. Sheo Narain Lal (Plaintiff). 

[16th and 17th November and 16th December 1893.] 

Evidence as U> wliettier hundis were genuine or not- Comparison of Mni oriiinn-. 
Entries m account books regularly kept— Act m. I of mi {Evidence Act\ ^ 

Tests of correctness. ‘ 

The HiRh Court had reversed the finding of the first Court on an issue which 
in effect, was whether certain hundis were genuine or false Under s 34 ot i 

h T the plaintiff's aecoaut hook '^tre 

by the plaintiff as relevant evidence, and were relied on as corroboratiSg dU?c6 
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tc'^timony. Tbe books wore tested by reference to entries corfosponding with 

other independent evidence. 

The Judicial Committee, on the whole ovidmee, atTirmed the decision of the 

High Court that the hundis were genuine, lu th j decree which g.ivo interest to 

its date, they extend :d the peried until pvyment. 

Appeal from a Hocreo (21sfc February 1SB9) of the High Court, 
reversing a decree (30th April 1887) of the Subordinate -Tu Ige of Mainpuri 
and a cross-appeal by tlie respondent. 

[lS8] The plaintitT, now resDoodent and cross-appellant, as head of 
the firm of Dilsukh Rai, Ra'iha Kislien, in the town of Etawah, sued the 
defendant, now appellant, for Rs. 14,526, the principal and interest, with 
other charges, due on six hundis purporting to have been drawn by him 
on Gobind Das, Lachhinan Das, in Bombay, dated the 1st of April 1886, 
and payable sixty-one days after date. Five of the hundis were for 
Rs. 2,500 each and one was for Rs. 11, 000. The plaintiff’s firm on the 28th 
of June 1886, as was alleged, sent the hundis to the drawees at Bombay. 
Acceptauce was refused, and payment, and they were returned dishonoured 
on the 30th. 

Demand on the drawer for payment of the hundis was made there- 
upon. but he refused to pay the money, and the plaintiff filed this suit on 
the 11th of December 1886. 

The proceedings on both sides, with all tbe facts, are stated in their 
Lordships’ judgment. 

Tbe issue was as to the genuineness of the hundis. and the first 
Court virtually found that they were forged. The plaintiff’s suit was 
accordingly dismissed. 

Tbe High Court, on an appeal, finding on the facts that the case made 
by the defendant was a false one, and that the hundis were genuine, 
ended their judgment thus : — 

“ On the whole, we come to the conclusion that the plaintiff has 
conclusively proved his case ; that the defendant failed to make out his 
case, and that the plaintiff is entitled to a decree for the full amount 
claimed with interest; that is, a decree for Bs. 13, 600 as principal, 
Rs. 68-5 as charges, and for interest from tbe due date of the hundis, at 
the rate of 12 per cent, per annum till the date of our decree, and with 
costs hero and below, and that decree we make.” 

Mr. B. V. Doyne, for the appellant, argued that the judgment of tbe 
High Court was contrary to tbe weight of the evidence. 

Mr. J. H. A. Branson and Mr. G. E. A. Ross, for the respondent, 
contended that the judgment was right. The High Court, however, 
should have awarded interest down to tbe date of payment, [159] this 
being covered by tbe plaint ; and this not having been done, the decree 
should be amended to that effect on the cross-appeal. 

Mr. R. V. Doyne replied on the whole case. 

As to the interest, the High Court had a discretion which, apparently, 
had been exercised. 

Afterwards, on the 16bh December 1893, their Lordships’ judgment 
was delivered by Lord Hobbousb : — 

JUDGMENT. 

Tbe plaintiff in this suit, who is respondent in the principal appeal, 
sued the defendant, who is appellant in that appeal, for principal and 
intero.st due on six hundis drawn by the defendant for the aggregate sum 
of Bs. 13,600 upon the firm of Gobind Das, Laohbman Das of Bombay. 
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The date of the hundis way the 1st of Anril 18BG. and tlioy wore made 
payable G1 days afterwards. 


The plaint was filed on the 11th of Djcoinbor 18SG. It dascriboa the 
plaintiir as proprietor of the fii'iB Dilsukh Rai, Hadlia Kishon in the town 
of Etawah, and the defendant as a Brahman resident in the district of 
Etawah. The case made is to the etTect that from the year 1881 to I88G 
the defendant was in the habit of raisin^ money from the plaintilV's firm by 
drawing hundis on Bombay «r Calcutta, which wore never rresonted to 
the drawee, but when due were met- partly by pavinent and partly by 
renewal: that the hundis of April ISSG were dra.wn in this course of 
dealing ; that not being dulv mot they wore presented at Bombay, and 
wore dishonoured bv the Bombv firm, who denied all knowledgo of tlioir 
writer. 


In his written statement the defendant met the plaintiff’s case by a 
flat denial of the whole. Ilesavs that the hundis are forgeries; that the 
Bombay hankers are unknown to him and am in collusion with the 
plaintiff ; that ho never purchased or sold a lunvli ; that he does not even 
know the way in which a liiindi is drawn ; that he has no account- hooks, 
nor any banking shop, nor does he carry on .my trade : that his only 
business is advancing loans and holding zamindari estates ; that ho never 
had any deal- [160] ings with the plaintiff oven fora day: that the plaintiff’s 
family and his are at enmity; and that the plaint ill’s motive is to satisfy a 
grudge and to defame the defendaut. 

The evidence given in the case is of throe kind'^ ; first, tliab which 
boars directly upon the making and delivery of the hundis in suit : 
secondly, that wliich relates to handwriting : and thirdly, that which 
goes to show than the defendant did raise money on hundis, and 
that the coarse of dealing between the parties was .such as the plaintiff 
alleges. 

Each side dwelt very strongly on the improl)abilities attending liis 
opponent’s case. On the plaintiff’s side it is snid to bo incredible that he, 
who is a prominent banker in Etawah and the iiead of the Treasury there, 
should from greed or, as the defendant suggests, from spite, concoct a series 
of elaborate forgeries, and procure a number of othor persons to -aid him 
by forgery and perjury, at the risk of severe nunishment and absolute 
commercial and social ruin. On the defendant’s side it is said to be in- 
credible that he, who is a person of large estates, great wealth, and 
high social rank in Etawah, should raise money for voars by giving hundis, 
and those drawn on firms unknown to him or to the plaintiff’s house ; or 
that, if be did so he should have the effrontery to perjure himself by 
denying transactions which he must have supposed to he cauable of easy 
proof. Their L-ordships confess that there is not much, if any, exaggera- 
tion in these arguments ; and that the antecedent difficulties of each case 
appear so great that no help can be got by trying to balance them nicely 
against one another. 

Not much more help isafforde l by the direct evidence of persons 
who speak to the making of the hundis and tiieir transmission to the plain- 
tiff’s house. The Subordinate Judge who tried the case did not believe 
these witnesses. The High Court mentions their evidence without com- 
ment on its credibility. Their Lordships do not here comment in detail 
upon it. It was closely examined in the argument, and the plaintiff’s 

. • ^ ^ ^ I ft expressed bv their Lordshins 

that it 18 quite untrustworthy. 


1893 

DKC. IG. 

Privy 

Council. 

16 A. 137 
lP.C.) = 

21 I. A. 6 = 

6 Sar. P.C.J. 
404. 


103 



16 All. 161 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1893 

Dec. 16. 


Privy 

Council. 


16 &. 157 
(P.C.)- 
21 I. A. 6 = 

6 SftF. P.C.J. 
404. 


[161] The evklence of handwriting is left in a very unsatisfactory 
state. Before the Subordinate Judge no comparison of undoubted hand- 
writing with the disputed handwriting was made. What was done was 
this : — The Judge male an officer of the Court read out one of the hundis 
while the defendant sab in Court and wrote it from dictation ; he then 
referred the documents to two pleaders for comparison ; they reported that 
the papers were not in one and the same hand ; the Judge agreed with 
them, and so decided against the genuineness of the hundis in suit. It 
is obvious that such a test as this would at best be hardly adequate; and 
that it might be actually misleading, because the defendant would have 
a motive for disguising his hand. The Judges of the High Court com- 
pared the hundis with some admitted signatures of the defendant, but the 
only coQclusion they drew was that there were no such differences as 
would justify them in finding that the evidence which went to support 
the hundis was false. 

Their Lordships now turn to the plaintiff’s books audio the evidence 
connected with them which formed the main ground for the decision of 
the High Court in favor of the plaintiff. The Subordinate Judge dealt 
with this part of the case in a very summai'y way, saying that an 
“ account-book is nothing, it is one’s private affair, and he may prepare it 
“ as he likes.” It is true that there may be accounts to which that 
description would apply. Other accounts may be so kept, and may so 
tally with external circumstances, as to carry conviction that they are 
true. And the Evidence Act, section 34, therefore enacts that entries m 
books of account regularly kept in the course of business shall be relevant 
evidence, though not sufficient of themselves to charge any person with 
liability. The accounts in question are of such a nature that Mr. Boyne 
stated very fairly that unless they are forged the hundis roust be 
genuine. 

The books are proved by the plaintiff’s gomashta, Gulzari, who says 
that they show the daily accounts entered by himself and his brother, 
and are all genuine and correct. Extracts are given in the Record. 
There is a cash-hook, a bill-book and a ledger, all [162] referring to one 
another. Tracing some itenas thi'ough the extracts, their Lordships find 
the correspondence between the books to be exact, and there is no sugges- 
tion made that any discrepancy exists. It must be confessed that to 
forgs elaborate accounts extending over six years, or even to insert new 
sheets in such accounts, would be a most dangerous undertaking, an^ 
to make the different books correspond exactly would be a task of almost 
insuperable difficulty. 

But there is even a better test of genuineness than the correspondence 
of the books with themselves, and that is their correspondence with other 
evidence. To apply this test their Lordships have traced the history of 
some of the items as disclosed by the record. 

They take item 13 in the list on the record, as extracted from thfl 
account-book. It is there entered that a currency note for Rs. 1,000, 
No. 30477, was given to the defendant on the Slst of May 1883, and that 
he paid for it partly by drawing two hundis for Rs. 800 and partly in cash : 
and that this note was given in Government revenue on the 1st June 
1883, through Wazir AU in the tahsil of Etawah. In the bill-book the 
same transaction is entered, with the addition that the hundis were drawn 
on the firm of Gobind Das, Lachhman Das. In the cash-book the same 
transaction is entered, showing that the defendant was debited with only 
the sum of Rs. 775-12 for his hundis. In the rokar-bahi (another 
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cashbook) ifc is shown that the plaintiff received in cash Rs. 224-4 on tho 1893 
sale of the curiency note, leaving? Rs. 775-12 to the debit of the defendant. Dec. 1G, 

The lekha-bahi or ledger under the head of “ Account of Towari Jaswant 

Singh,” enters the paynaent of Rs. 775-12 to his debit, and tho hundis on PRIVY 
Bombay at tho rate of Rs. 9G-15-6 per cent, (equal to the gross amount C0UN(;iL, 

of Rs. 775-12) to his credit. These books, except the list, as to which it 

does not appear from what book it was extracted, contain cross-references 

to one another. (P.C.) = 

Pausing there, it is fit to remark that not only is there no dis- 21I.A.6- 
crepancy between the several books, but each book appears to contain ® 
that amount of difference which is annropriate to its character. The bill- 
book gives an additional particular of importance as it [163] happens, 

e hundis, viz., that they were drawn on (lobind Das. 

The two cash-books show the exact amount of cash paid and received 
by tho plainbid and the defendant, respectively on the sale of the cur- 
rency note. The ledger sums up the nett result of the transaction. It is 
difficult to believe that any forger would have the cleverness to think of 
such things, but in the course of regular hook keeping they would come 
naturally enough. 

The matter, however, does not rest there. The register of the 
Etawah Treasury shows that on the 1st June of 1883. "a note, No. 

30477 for Rs, 1,030, was paid in by Wazir AM on account of reveuuo due 
from the defendant. Wazir AM is the defendant’s servant. He was not 
called. The defendant called himself immediately before the hearing of 
the case, but said nothing on tiiis point. It is placed beyond doubt that 
the defendant had the currency note, and paid for it partly by hundis 
drawn on Gol)ind Das. 

Their Lordships will now take item No. 24 in the same list. The 
transaction here set down is that a hundi drawn by the defendant through 

Man Singh, a broker, on the 1 4th of December 1884. for the sum of Rs. 

2,o00, \\a8 bought by the plaintiff and paid for by crediting one Diirga 
Prasad with Rs. 1.800 and paving Rs. G25 through Puran Singh. The 
bill-book shows that the hundi was drawn on Gobind Das. and that the 
discount was 3 per cent. The rokar-bahi shows tho payment of the 
Rs. 625 through Puran on the day following the date of the hundi In 
the lekha-bahi there are apparently two entries, one debiting and crediting 
the full amount of Rs. 2.500. the other crediting the defendant with the 
amount of the hundi less the discount, and debiting him with tlie two 
payments to Puran Singh and Durga Prasad, equal to Rs. 2 425 

Durga Prasad was examined. He stated that the defendant held 
a bouse upon lease from him. and that in Sambat 1941 (a year which 

T- u ® 1 December 1884). he had received from the 

plamt.ef s house the of Rs. 1,800 on acoouut of rent due from the 
deteDdaut, aud bad duly given the defendant credit. He [164] received 

the balance Rs. 700 throuqh Wazir Ali. He prodnoed his account-books 

Lk The defendant, who was examined on 

his own behalf five days after the examination of Durga Prasad says 

h°s 8e'’rvant.“' * Singh.' both 

Their Lordships take it as conclusively proved bv indenendant 
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1893 Tbeir Lordships need not go through other items in the books, nor 

Dec. 16 . deal with the evidence showing that the defendant had bill transactions 

with other people. The cases they have examined are sufficient, in^ the 

Privy entire absence of countervailing evidence to establish three propositions. 
Council. They prove that the defendant's sweeping denials of his connections with 

bill transactions are not true, and thereby they materially shako his credit. 

16 A. 137 They prove that he drew hundis on Gobind Das and sold them to the 
fP.C.)= plaintiff, thereby displacing the defendant’s flat denial of dealings with 
211. A. 6= tVie plaintiff, and meeting the improbability that he should have drawn 
6 Sar. P.C.J. house unknown to him, by proof of the fact that be did so. They 

lead to tlie boliel that the plaintiff's hooks are authentic and honest, and 
his gomashta’s evidence true, so that the course of the dealing alleged by 
the plaintiff terminating in the six hundis now sued on is supported. 

Their Lordships agree with the High Court that the plaintiff s case 
is a true one and the defendant’s false ; and they will humbly advise Her 
Majesty to dismiss the defendant’s appeal. 

The plaintiff has presented a cross-appeal, on the ground that the 
decree of the High Court does not give any interest subsequent to tboir 
decree. On this point there is no dispute between the counsels. Mr. 
Dot/ne admits that interest should be given, and Mr. Bra7ison admits that 
the omission is a mere slip which might have been set right on application 
to the Court, and that he cannot [16S] ask for more than 6 per cent. On 
this appeal, therefore, their Lordships will humbly advise Her Majesty to 
vary the decree by directing that the amount decreed should bear interest 
at G percent, per annum until payment. 

Each party should bear his own costa of the cross-appeal. The 
appellant must pay the costs of the principal appeal. 

Appeal disviissed and the crosa-appeal allowed. 

Solicitors for the appellant : — Messrs. Pi/ke and Parrott. 

Solicitors for the respondents : — Messrs. Barrow and Rogers. 


16 A. 163 (F.B.) = 14 A.W.N. (1894)63. 

FULL BENCH. 

Before Sir John Edge, Kt., Chief Justice, Mr. Justice Tyrrell, 
Mr. Justice Knox, Mr. Justice Blair, Mr. Justice Burkitt, 

and Mr. Justice Aikman. 


Murti {Defendant) v. Bhola Ram and another {Plainiip)- 

[3rd June, 1893.] 

Civil procedure Code, s. 43—" Cause of action " — Execution of decree — Civil 
Code, ss. 27R, 280. 283 — Intervener claiming attached property by 

Single order raising attachment — Two suits by jiidgment creditots for declarai 

of their right to attach — Civil Procedure Code, s. 53— Order of filing of sttiis. 

A plaintifi’B cause of action consists of every fact which it would be 
for the plaintiff to prove, if traversed, in order to support his right to J 
ment of the Court. It does not comprise every piece of evidence 
necessary to prove such fact, bub every fact which is necessary to be pfo 
Bead v. Brovm (1) referred to. 


• First Appeal from orders Nos. 09 and 90 from an order of Maulvi Muham^• **^ 
Ismail Khan, Additional Subordinate Judge of Qhazipur, dated the 2Cbh May, loy ♦ 

(1) L. R. 22 Q.B.D. 128. 
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The pViintifls, hoklinj; a simple moiies’ decree tw) person’. 

R^m and Mahadeva Rtm. attached in cxov^ation thcrcef (a) their jndgincMit- 
debt >r.s' mortgagee interest in a certain mortgage an 1 (6) a house .^aid to belong 
to their judgment-debtors. Against this at^aohin'Mit one Mu’ammat Murti filel 
objections under s. 278 of the Code of Civil Rrocedace. in c jnscquonco of which 
the property was released from attachment. The plaintiffs thereupon brought 
two suits under s. 283 of the Code of Civil Procedure, one in respect of the 
mortgagee interest and the other in respect of the bouse. 

Held by the Pull Bench (AIK^^.\^^ -J., that the first essential of the 

plaintiffs' cause of action was the order made under s. 280 of the Code of Civil Pn- 

[166] eedure and that until that order was made they had no cause of .action. 

The ca'.ise of action was the order under s. 2^0. which had been obtained l)V 

* 

Musammat Murti aod the right and title of the plaintiffs to bring the subjects 
of attachment to sale in execution of their decree. 

The title or titles which the defendant might prove formed no part of the 
plaintiffs’ cause of action, nor would the defcndant’.s allegation of dilferent titles 
in herself to different portions of the praporfcy split up the plaintiffs’ cause of 
action into different and distinct causes of action. 

Similarly the f.act that the plaintiffs' judgment-debtors held or wore alleged 
to hold portions of the property under different titles, would not split up the 
plaintiffs’ cause of action into different causes of action. 

Section 13 of the Code of Civil Praccdure has nothing to do with the evidence 
which may bo necessary nr may be produced to support or defend a cause of 
action, or with the desire of ;a plaintiff to bring more suits than one, or with the 
devolution of title whore the cause of action relates to land for other kind of 
property. 

In the above case consequently .s. 43 of the Code liarred the later of the 
plaintiffs’ two suits. 

held also that where two suits are filed on the .same day it must bo presumed 
until the contrary is proved that they were presented and admitted in the order 
in which their numbers appear in the Register of civil suits proscribed by s. 58 
of the Code Civil Procedure. Knleshur Prasad v. Jngan Naih ( 1) ; Appnsaini v. 
Ramnsnmi (2) ; and Duvean Brothers Co. v. Jeelmull Greedharee Loll (3) 
referred to; ^nhur Husain v. Muhamynad Hasan (4) ; and Muhammad Ibrahim 
Khan v. Habib-ul-lah Khan (5), overruled. 

Per AlKMAN, J. — Although it was the single order In the execution depart- 
ment which necessitated the plaintiffs bringing their suits, the plaintiffs’ real 
causes of action were the separate transactions entered into liy the judgment- 
debtors with the objector under s. 278 of the Code, and they wore therefore 
entitled to bring separate suits. 

[Dias, 19 A.'W.N. 132 : R.. 18 A. 131 ; 18 A. 403 (405) ; 18 A. 432 ; 25 B. 189 (200) ; 
10 A.L.J. 409 (471)= 17 Ind, Cas. 833 ; 6 C.VV.N. 585 (.588); 5 Ind. Cas. 325 
(329): 8 lad. Cas. 9 (lU;! P.R. (19041 = 4 1 P.L. R. 1901; 28 P.R. 1907=93 
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The facts of these oasessufficieotly appear from the judgment of Kdge, 
C. J< 

Mr. Abdul Raoof, for tho appellant. 

Mr. J. E. Howard and Munshi Golnnd Prasad, for the respondonts. 

JUDGMENT. 

Edge, C. J. The plaintiffs, v7ho are respondonts here, on t.iie .‘Usfc 
of August. 1891 instituted two suits in the Court of the Muusif [167] of 

of those suits was entered in tlie register as Suit No. 614 of 
1891 ami the other of those .suits was entered in the register as Suit No. 
bis of 1891. The register in which they were entered is the register of 
civil smts proscribed by s. 58 of the Code of Civil Procedure. In suit No. 


(2) 9. M 279. 

(5) G A.W.N. (18SG) 113. 


(l) 1 A. G50. 

(4) 8 A.W.N. (1888) 147. 
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014 of 1891 the defendants wore Musammab Murbi, who is the appellant 
here, Balgobind l^am, Mahadeva Ram, Padarath and Ram Narain. In 
Suit No. 615 of 1891 the defendants were Musammat Murti, Balgobind 
Ram and IMahadeva Ram. Those suits were brought by the plaintiffs 
in consequence of an order in the execution of a decree of the plaintiffs 
passed under s. ‘280 of the Code of Civil Procedure upon an objection 
made by Musammat Murbi under s. 278 of the Code to the execution of 
the plaintiffs’ decree against a mortgage of certain land and against a certain 
house, alleged by the plaintiffs to have been at the time the property of 
Balgobind Ram and Mahadeva Ram, which the plaintiffs had attached as 
property of their judgment-deblors. The suits were brought to establish the 
right of the plaintiffs to bring the interests mentioned to sale in execution of 
tl)eir decree against Balgobind Ram and Mahadeva Ram. Suit No. 614 re- 
lated to the mortgagee’s interest sought to be sold in execution of the decree. 
Suit No. 615 related to tbe house sought to be sold in execution of the 
decree. In Suit No. 614 of 1891 the mortgagee’s interest was valued at 
Rs. 757-15-3. In Suit No. 615 the house was valued at Rs. 499-15. The 
two suits were dismissed by the Munsif as being in contravention of s. 43 
of the Code of Civil Procedure. On appeal the Subordinate Judge set aside 
tbe decree of the Munsif and remanded, under s. 562 of the Code of Civil 
Procedure, each suit for trial on the merits. 

The facts have not been gone into. It has been stated here, but the 
statement must not be taken as a finding by us, that the land in question 
was on tbe Jst of June, 1880 mortgaged by Padarath and Ram Narain to 
Balgobind Ram and Mahadeva Ram ; that on the 17th July 1885 the same 
mortgagors made in favor of tbe same mortgagees a conditional sale-deed of 
the land and that on the 29th of March, 1890 Balgobind Ram and Maba- 
[168] deva Ram granted in respect of their interest in the land a sub-mort- 
gage to Mussammat Murti, the appellant. It was also stated here, but it 
must not be taken as found by this Court, that on the 26th of January 
1889 the house in question was sold by Balgobind Ram and Mahadeva 
Ram to Mussammat Murbi. Tbe plaintiffs’ decree against Balgobind Ram 
and Mahadeva Ram was dated the 15th of November 1889. In execution 
of that decree the plaintiffs on one application for attachment attached the 
mortgage of the Isb of June, 1880, the mortgage by condtional sale of 
the 17th of July 1885, and the house. Mussammat Murti by one pro- 
ceeding objected to the attachment and sale. The question which we 
have bo consider is, were these suits or was one of thorn barred by s. 43 
of the Code of Civil Procedure ? There was one objection to the attachment. 
There was one order made on that objection. That order would be con- 
clusive against the plaintiffs’ right to bring the mortgagees’ interest in the 
land or their alleged interest in tbe house to sale unless a suit allowed by 
8. 283 of the Code of Civil Procedure were brought by the plaintiffs with- 
in tbe prescribed period. 

In order rightly to comprehend what was the cause of action of the 
plaintiffs and when that cause of action first arose, it is necessary to 
consider briefly what are the rights which the holder of an executable 
decree for money has against the unincumbered immoveable property of 
his judgment-debtor. I take such a case for my illustration as the most 
simple case which can arise. Such judgment-creditor has by reason of 
his decree for mouey no interest or estate in his judgment-debtor s 
Immoveable property. He has no right of suit for a trespass committed 
on that property. He can, except in the case provided for by s, 263 of 
the Code of Civil Procedure, bring no suit for a declaration of title that 
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the property is the immoveable property of his judgment-debtor. Ilia 
sole right is to have that property atLachod under the Code of Civil 
Procedure and brought to sale iu execution of his decree. On attachment 
under the Code the property is brought into the custody of the law 
and any alienation by the judgment-debtor of the prooerty attached 
[169] made whilst it is under attachment is void as against all claims 
enforceable under the attachment. If no claim or objection he made 
under s. 278 of the Code of Civil Procedure, and if there be nc other 
impediment which can be disposed of under s. 241 of the Code, the judg- 
ment-creditor is entitled to have the property sold, and subject to the 
provisions of s. 269 of the Code, lie is entitled to have the proceeds applied 
so far as may he necessary in satisfaction of his decree. Should, however, a 
claim or objection be made under s. 278 of the Code, such claim or objec- 
tion must be disposed of in accordance with the procedure prescribed for 
that purpose by the Code of Civil Ih’ocoduro and not otherwise. If on the 
investigatiou of such claim or objection under the Code of Civil Procedure 
an order is made under s. 280 of the Code adverse to the judgment-credi- 
tor’s claim to have the property sold in execution of his decree, his solo 
remedy is, by reason of s. 283 of the Code, a suit to have his alleged right 
to bring the property to sale in execution of bis decieo established; and 
it is by that section alone that he has a right to bring a suit to have his 
right to bring the property to sale in execution of his decree declared. In 
no event other than the making of an adverse order under s. 280 or 
8. 282 of the Code has the judgment-creditor a right of suit in aid of his 
application to have his judgment-debtor’s property brought to sale in 
execution of his decree. 


lathe suit authorized by s. 2S3 of the Code many questions of title 
might have to be determined. It might, for example, be necessary to 
determine in such suit whether a transfer under which the defendant 
claimed was voidable under s. 53 of the Transfer of Property Act (Act 
No. IV of 1882). But the judgment-creditor’s suit would necessarily be 
dismissed on the ground that ho had failed to prove a cause of action if 
the allegation of the fact that an order adverse to his alleged right to 
bring the property to sale had been made before suit under s. 280 or 
s. 283 of the Code of Civil Procedure was traversed by the defendant and he 
should fail to prove that such order was in fact made. Unless and 
until that order was made, the judgment-creditor had no cause of action 
[170] and no right to sue any one iu respect of property which was not 
his or in his possession, and in which he liad no reversionary or other 
interest. It is oIdvIous from the above considerations that the first essential 
of the plaintiffs’ cause of action was the order made under s. 280 of the 
Code of Civil Procedure and that until that order was made they had 
no cause of action. The cause of action, it appears to me, was the 
order under s. 280 which had been obtained by Musammat Murti and the 
right and title of the plaintiffs to bring the subjects of the attachment to 
sale in execution of their decree. 


It was held by Lord Esher, M. R., in iJW, v. Broxci (l) that a cause o 
action IS every fact which it would be necessary for the plaintiff to prove 
if traversed, m order to support bis right to the judgment of the Court I 
does not comprise every piece of evidence which is necessary to prove eaci 
fact, bub every fact which is necessary to be proved.” Fry L J aereei 
and said Everything which if not proved gives the defendant' an im 
medi ate right Joiudgme^e^must ha part of the cause of action.” In th, 

(If L. R. 22 Q, B. D. 123. 
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saino case Lopcjj, L.J., said : — I .aijruo wibh fcho dctioition given by fcho 
Mastoi’ of RoUs of a causo of action, and Idiat it includes any fact which 
it would bo necessary bo prove, if traversed, in order to enable a plaintiff 
to sustain his action." 

Tie question of how i\Iusamtnat Murti might support that order 
passed under s. 2S0 and of what ditloront title she might prove in 
her defence to the suit, couiil nob, in my opinion, affect the question 
of wliat the cause ot action was, except in so far as her defence 
might put tile plaintiffs to proof of their decree, their riglib to execute 
it against their judgment-debtors and the title of their judgment-debtors to 


the properly sought to bo sold in execution of that decree. A title in 
^^usammal Murti which, when proved, showed that the plaintiff had no 
cause of action could not, nor could the evidence in support of it, form 
any part of the cause of action of the plaintiff’s. It v/ould bo, for in- 
stance, ouito competent to Musammat Murti to allege, prove in the suit 
[171] and succeed on a title on which she had not based her objection 
under s. 278oftli0 Code of Civil Procedure. Slie might with regard to 
diUorenb portions of the property allege in answer bo the suit an equal 
number of different titles in herself : for example, she might allege as to 
one portion of the property that it had come to her by descent ; as to another 
portion of the property that she had purchased it at an auction sale held 
under a decree against the then true owner : as to another portion of the 
property that it had vested in her under a deed of gift from the true owner. 
The title or titles which she might prove form no part of the plaintiffs’ 
cause of action. Her allegation of different titles in herself to different 
portions of the property would nob split up the cause of action of the 
plaintiffs into difl’erent and distinct causes of action. Their right of suit 
arose only by means of the order passed under s. 280 which formed part 
of that cause of action. 


Similarly the fact that the plaintiffs’ judgment-debtors held or wore 
alleged to hold portions of the property under different titles did not 
split up into diff’erent causes of action the plaintiffs’ cause of action. Their 
cause of action did nob arise or become a cause of action until their right 
to bring the property to sale was obstructed by the order obtained under 
8. 280 by Musammat Murti. 

Section 43 of the Code of Civil Procedure has, it appears to me, 
nothing to do wibh the evidence which may be necessary or may be pro- 
duced to support or defeat an alleged cause of action. It has nothing to 
do wibh the desire of a plaintiff to bring more suits than one, or with the 
devolution of title in the case where the cause of action relates to land or 
other kind of property. For instance, if A, wore the owner of 100 bigbas 
of land and had acquired each of these bigbas at a different time and un- 
der a diff erent title, and B turned A out of possession of those 100 bigbas 
by a single act of trespass, tliere would bo one cause of action in respect 
of the whole 100 highas, although A might desire by a separate suit in 
respect of each bigba to establish his title to each [172] bigha separately 
and although, if A did not bring his suit for possession until after the ex- 
piration of six months from the date of dispossession by B, it might bo 
necessary for him to prove a different title in himself in respect of each 
one of those 100 highas. I am of opinion there was only one cause of 
action hero and that s. 43 of the Code of Civil Procedure applies. 

On behalf of the appellant two authorities of this Court have been 
roliod upon. One is that of Kaleshar Prasad v. Jagan Nath (1) and the 
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o\,hoi' was tlviit o( Zahur Ilmain Muhainnidd Hawaii (1). In tho liryl 
Ciiso the learned Judges appear to have thought that the two suits, which 
wore brought on tho same day, may havo boon necessary, and tfjey hold 
that tho two suits wore simultaneous and not succos.sivo and did not apply 
tho ruio contained in s. 7 of Act No. Vlll of 1859. Those learned Judges 
may or may not have been right in holding that in that caso two suits 
wore necessary. In tho othor caso, vn., that of Zahar llumui v. Muhaia- 
vuul IJaaan, to the judgment in which 1 was a party, tboro was undouhtodly 
but one causo of action. Tlio plaiutitl’ brought on tho samo day two 
suits against tho samo defondant. Wo declined to apply s. 43 of tho Codo 
of Civil Procoduro. Wo based our decision on tho fact that wo woro not 


satistiod as to whicli of tlio suits in that caso was tiio first suit. On considera- 


tion, I havo como to tho conclusion l!mt my judgmont in that caso was 
hasod on a wrong principle and that tho reason given by mo thoro lor not 
applying s. 43 of iho Codo of Civil Procedure would onon the door to 


deliberate and continual ovMpions of the provisions and spirit of s. 43 of the 
Codo of Civil Procedure. For instance, to assume a case, A buys on the 
samo occasion seven dillorent articles from B in B’s shop, each article 
l)oing sold at a price appropriated to itself. If my judgment in Zahur 
Husain v. Mnhammul LJasan woro to ho acted upon, B might evade s. 43 
of tho Codo of Civil Procoduro, by tiling on tho samo day seven suits against 
A in respect of tho price of seven articles sold. It would in such a caso he 
no answer to s. 13 of the Code of Civil Procoduro for B to say that A douiod 
[173] tho salo of each of the sovori articles and B’s right to sell them, and 
that ho (B) wished to establish his caso in respect of the salo of each article 
by a separate suit. Wo havo to see what s. 43 onacts and not what 
tho wishes of the plaintiff may bo. When the caso of Zalinr Husain 
V. Muhammad Hasan was before me, I had not present to my mind 
the concluding paragraph of s. 58 of tbo Codo of Civil Procoduro. 


I am prepared to hold, and do hold now, tliat it must bo prosumoi 

until the contrary is proved, that tho suits wore presented and admitted i 

tho order in which thoir numbers appear in the rogistor. It was cor 

tended in argument in this caso that s. 43 of the Code of Civil Procodui 

could not apply because Padarath and Ham Narain woro parties as dofonc 

ants in suit No. 614 of 1891 and woro not parties in suit No. 615 t 

1891. in which suit and tho subjoct-mattor of it they were in nowise cor 

corned. It appears to me that that makes no dio'eronce. In the 

instance. Balgobind Ram. Mahadeva Ham. Padarath and Ram Narai 

were not any of the objectors to the altachmont. Secondly, even if the 

were necessary parties in a suit relating to tho land or tho house tlm 

fact would not in my opinion alter the eti'oet of s. 43. The causo c 

action would still continue to bo tho samo. although it might by way c 

precaution be necessary to make them parties to the suit in order to bin 

them by the decree. Orie of the cases cited in argument was Appasam 

y. Ramasami (2) and although tho judgment in that caso was generall 

in accordance with the view which I have oxnrossed, I cannot agree wit 

the proposition at page 281 of the report, '‘and one test is whethe 

the same evidence and tho same arguments apply ir, the two cases. 

Another case to which we were referred in the argument was that r 

Duncan Brothers ct Co. v. Jeetmull Greedharcc Ball (3). There is nothin 

m that caso mconsistont with the view I have expreLod during h 
argument m this case. uuiiug cn 
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Ml*. Gobind Prasad on behalf of the plaiobiffs, respondents here, asked 
us to return the plaints to enable his clients lo amend one [174] of the 
plaints by including in it the whole cause of action and to claim for relief 
in respect of the mortgage and in respect of house. That is a course 
which is not open to him. His suits were instituted in the Court of the 
Muusif whose jurisdiction is limited to Rs. 1.000 in value, and we could 
not allow an amendment which would have the effect of ousting the juris- 
diction of the Court in which the suit was instituted. Mr. Gobind Prasad 
then asked us to allow him to withdraw the suits under s. 373 of the Code 
of Civil Procedure with the permission to sue again. Assuming, for the 
present purposes only, that we have in this appeal from an order power 
to allow the suits to be withdrawn under s. 373, I am of opinion that we 
should nob give any such permission. As to suit No. 614 of 1891, there 
is nothing to show that that suit must fail by reason of any formal defect. 
That it bars suit No. 615 is quite another matter, and is in my opinion no 
sufficient ground for permitting the plaintiffs, who have deliberately chosen 
to bring two suits, to withdraw from them with permission to sue again. It 
would be useless to give permission to withdraw suit No. 615 of 1891 and to 
sue again i as, so long as suit No. 614 of 1891 existed, we could not give per- 
mission, having regard to s. 43. for the bringing of a fresh suit in respect of 
matters to which suit No. 615 of 1391 relates. Mr. Gobind Prasad also 
asked for permission to elect as to which suit should be proceeded with 
and which abandoned. We have no power to give him any right of elec- 
tion. In my opinion we can give no such right to elect. The two suits 
are on the files of the Court, and being on the files of the Court and being 
in respect of the same cause of action, the first suit has barred the 
second. The result is in my opinion that the order of the Subordinate Judge 
setting aside the decree of the Munsif and remanding under s. 562 of the 
Code of Civil Procedure, suit No. 614 of 1891 is a right order in law, and 
the appeal, which is from that order, I would dismiss with costs. Also in 
my opinion the order of the Subordinate Judge setting aside the decree of 
the Munsif in suit No. 615 of 1891 and ordering a remand in that suit 
under s. 562 of the Code of Civil Procedure is a bad order in law. I would 
allow the appeal from the order in suit No. bl5 of 1891, and setting aside 
the order of the Subordinate [175] Judge in that case, I would restore 
and affirm the decree of the Munsif dismissing the suit No. 615 of 1891 
with costs in all the Courts. 

Tyrrell, J. — I concur, and will only add that Mr. Gobind Prasad 
for the respondents relied on a judgment of this Court to which I 
was a party in Muhammad Ibrahim Khan v. Habib-ullah Khan and others 
(1). The view taken in that judgment is in favor of the position that Mr. 
Gobind Prasad was supporting. That judgment is not reported in the 
authorized law reports and on close examination I am satisfied it is 

incorrect. 

Knox, J. — I entertain no doubt whatever as to w'bat was the cause 
of action in the present case. It was the one and indivisible order passed 
on the 7th of August 1891, an order which comprehended both the proper- 
ties which were made the subject-matter of suit No. 614 and suit No. 616. 
The oircumstances under which those properties came into contaob with, 
or, in other words, to be attached by, the respondents are iminaterial. 
They were in no way causes of action forcing the respondents into the 
Court. The one entire claim has been by respondents split up so as to 


(1) 6 A.W.N. (1886) 118. 
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form two claims, and it becomes necessary to see wbat effect will result 
by reason of the provisions of s. 43 of the Code. I concur with tt)o learned 
Chief Justice that, as nothing has been shown to the contrary, the 
order in which those suits were admitted upon the register must J)o 
deemed to bo the order in which they were presented by the res- 
pondents and the order in wliich the respondents sued. The after- 
suit will therefore he suit No. (jlo, and the portion of the entire claim 
which respondents omitted to sue for in suit No. 614 is that portion 
which s. 43 prevents their suitig lor ever after. Tlie contention that 
Padarath and Ham Narain were narties to suit No. G14 and not parties to 
suit No 615 is not a sound one. Section '28 of the Code gave respondents 
amnle power to array them in one and the same suit. The law required 
that one suit shoull he laid. and. tint being the case tliey sliould have 
availed themselves of that [176] power. For these reasons I entirely 
concur in the orders proi)esod to be passed in both the appeals. 

Blair, .1. — 1 am strongly of opinion that the cau^e of action is one 
and indivisible. It is the order of the execution C-)nrt upon the objection 
of Musammat Marti wboreny nroperties, the subject of this suit, were 
released from the attachment, and I am unable to see that the fact tint 
sucli i)roparti 0 s were held bv the objector under different titles can in any 
way affect the question as to what is the cause of action. That being so, 
1 am of opinion tliat tlio two suits ought not to have been brought, f 
therefore concur in both the orders proposed to be passed. 
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Burkitt, — In my opinion plaintiffs had one and only one cause of 
action, viz., the order of tue execution Cjurt releasing all the property 
which was tlie subject of Mnsammat Murbi's objection from attachment 
and declaring that property nob to be liable to s ile in execution of the 
plaintiffs-respondents’ decree against Halgobind and Mahadeva. That 
order was a single order covering the whole of the property of whatever 
kind and by whatever title claimed by Musammat Murti. That being so, 
the plaintifl’s-resDonbents had bub one and the same cause of action as lo 
both the land and the house. Thev therefore under s. 43 of the Code of 
Civil Procedure were bound to include in one suit the whole of the claim 
which they were entitled to make in respect of that single cause of action 
As they have chosen to split UP their cause of action between two suits 
they must now take blio consequences. I fully concur in the jud^’menb 

just delivered by the learne 1 Chief Justice and in the orders passed bv 
him as to suits Nos. 614 and 615. ‘ ^ 


Aikman .J. On the facts of this case I should hesitate to hold that 
there is anything in s. 43 to nreveot the plaintiffs-respondents bringine two 
separate suits^ The plaintiffs wished to bring to sale in execution of their 
decree two different Properties which, they alleged, belonged to the judg- 
ment-deb ors. They found themselves resisted by the mother of the udl 
menb-debtors. Her resistance was based on two grounds-— First thaf qrI 

of the other. These two transactions of the mortgage and sale were different 
transaotions executed in her favour by her sons on different dates The 
plaintiffs case was that each of these two different transaotions were merely 
colorable. Had the suit referred to in s. 283 of the Code of Civil Procedure 
been desonbed as a suit to set aside the order in the execution derartmerAnH 
had one order been passed, I should have had no hesitation in'^hnl? ^ 
only one suit would lie. But the suit referred to in f 283 U ^ 
a suit to establish the right which the plaintiff claims to the property in 
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dispute. The right claimed by plaintitfs iu this case was to bring two 
different properties to sale. His case was that his right was being defeated 
by two different colorable transactions, and I am of opinion that it was open 
to him to attack each of these transactions in a separate suit. Supposing 
Musammat Marti had failed in asserting her title, the judgment of Oldfield, 
J., in the case referred to by my brother Tyrrell, Muha7nmad Ibrahim 
Kkmx V. Habih-ullah Khan and others (1), would be an authority for hold- 
ing that she could have brought separate suits, although she filed only one 
objection which had been overruled by one and the same order. If so, I 
do not see why the decree- holders should not be entitled to bring two 
separate suits. It is true that it was the order in the execution department 
whicli necessitated their bringing the suits, but on the case set up by them 
their real causes of action were the two different transactions entered into 
by the judgment-debtors with their mother. On this view of the case I 
would dismiss the appeals. 

If I could hold that s. 43 applied and that plaintiffs could not bring 
two suits, I should concur in all the rest of the judgment of the learned 

Chief Justice and in the orders proposed by him. 

Appeal No. 89 dismissed. 

Appeal No. 90 decreed. 


16 A. 178 = 14 A.W.N. (1894) 12. 
[178] APPELLATE CIVIL. 
Before Mr. Jtisiice Aihnan. 


MammAN and others {Dcfendaxits) v. IvUAR Sbn {Plaintiff)." 

[5th December, 1893.] 

Act A'o. y of 1882 (Easements Act), ss. 4. \B~~Easeimnt~~Cnstom^Right to place tazias 
(m a certain plot of land durmg the Moharram. 

Aright to place tozias on a certain plot of land during the Moharram is a 
rieht of the nature of the customary easements referred to m s. 18 of Act No. V 
of 1882, and may be acquired as such by prescriptiou. Ashraf Ah v. Jagan 

Nath (2) referred to. 

The facts of this case sufiBciently appear from the judgment of 
Aikman, J. 

Mr. Amir-ttd-din, for the appellants. 

Babu Jogindro Nath Chavdhri. for the respondent. 


JUDGMENT. 


Aikman. J. The plaintiff in this case sued for the possession of a 

plit of land and for the demolition of a chabutra built upon it by the defend- 
ants. The Court of first instance gave the plaintiff a decree, but, finding 
that the defendants had established a custom of placing their tazias and 
celebrating the Moharram on this ground, the Court by the terms of its 
decree reserved to the defendants the right to continue to do so. Both 
narties appealed. The learned District Judge decreed the plaintiff s appeal, 
and dismissed that of the defendants. The defendants come here in 


• Second Ahpeal No. 388 of 1893, from a decree of T. R. Redfern, Esq., 

Judge of Bareilly, dated the 24tb December. 1892, modifying a decree of MaulviAhmad 

Ali. Muneif of Bareilly, dated the 8th June 1892. 

(1) 6 A.W.N. (1886) 113. (2) 4 A.W.N. (1884) 186, 
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second appeal. The only point urged before me is the propriety of that 
part of the lower appellate Court's order which finds that the appellants had 
not established any right to place their tazias and celebrate the Mobarram 
on the disputed plot. The learned District J udge holds that having regard 
to the dehnition of an easement in s. 4 of Act No. V of J882, the defendants 
have not established any right. The learned counsel for the appellants refers 
to the decision of this Court in Ashnif Alt v. Jauau Nath (1). There it was 
held that a similar right could not be regarded strictly as an easement, but 
that [179] it was a right by custom of the description asserted in the case 
of Mounsey v. Ismay (2) and in Abbot v. Weekly (3). The right in the former 
ease was one claimed by the freemen of the city of Carlisle to enter on 
a certain close on Ascension Day in each year for the purpose of holding 
horse races. In the latter case the right claimed was by the inhabitants 
of a parish to dance on a certain close. Such rights may be considered as 
coming under the definitions of customary easements referred to in s 18 
of the Indian Easements Act, No. V of 1882. It is true that the appel- 
lants denied that the plaintiff was proprietor of the land, but I do not 
think that their failure to substantiate this should prevent them from 
establishing a customary right, which it appears to me they claim in para- 
graph 4 of their written statement. There was evidence in the case that 
the intrasis, to which caste the appellants belong, had for a period of 
twenty years or so placed tazia.^ on the disputed plot and sung there 
ihere was a suggestion that this was by leave of the ;iamindar but there 
was no evidence in support of this. In my opipion. the facts found bv the 
District Judge are sufficient to astablisn the custom set up by the appellants 
The other grounds of appeal have not been supported. I allow the appeal 
so far as to set aside the decree of the lower appellate Court and restore 
that of the Court of first instance. As the appellants’ appeal has been 

partially supported, each party will pay their own costs in this Court 
ana in the lower appellate Court. 

Appeal decreed. 


16 A. 179-14 A.W.N. (1894) 17- 

APPELLATE CIVIL. 

Before d/r. Justice Knox and Mr. Justice Burkitt. 


Ram Dial (Defendant) v. Indar Kuau and another (Plaintiffs) 

[l3th December, 1893.] 

Annuity -Maintenance-Enforcement of decree for Maintenance-Limitation. 

Where a decree in a suit for maintenance gave the nlaintiffc o ^ 
maintenance for the year previous to the suit and also decKrl^f k ^ 
tcnancein future, but omitred to specify unrprecLeda^^^^^^^^^ 
tenance should become piyabie : — Held that aiwsV* which such maic 

enforced [180] from tiJelo time by^u Zmu 

approved. Ashutosh Bannerjee v. llkhimoni Debya fs) d”"D|o'shrf 

(R , 13C.P.L.R.156; 15 Ind. Coe. 339 (391) = 15 O.C. 99 (105) ; 17 M L J 423 ] 
C^u The facts o f this case suffioiectly appear fiom the ludgment of th, 

Hus.in. Subordinate Jndge^ of°p’aShab»d datld”2’is°' if '*“'''1’'^“*’“'““’*^ 

(4) 9 B. 108. (5) 19 c. lS^' ^ Levinge 176. 
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Mr. T. Conlan, Pandit Bishambar Nath and Munshi Gohind Prasad, for 
the appellant. 

Mr. D. N. Banerji, for the respondents. 

JUDGMENT. 

Knox and BuRKITT, JJ. — The respondents to this second appeal 
were plaintiffs in the Court of first instance. They there sued to recover 
from the defendant, now appellant, three years’ arrears of maintenance upon 
a right to receive such maintenance decreed in their favour by a decree 
of a Civil Court dated the 7th day of June 1875. Their claim was met by 
an answer, first, to the effect that, as the respondents had already received 
a decree from a competent Court giving them maintenance allowance, the 
only course open to them was to execute that decree : and secondly, that by 
lapse of time the decree above alluded to had become barred. Defendants’ 
position was that the respondents’ right to receive maintenance had now 
become extinct. The lower appellate Court gave a decree for the sum 
claimed by the respondents ; and the appellant now contends before us 
again that the respondents were not competent to institute the present suit, 
and that their only remedy lay in executing the decree of 1875, which, 
their counsel now admits, and has taken pains to show, is not time-barred. 

The decree of 1H75 was not very happily worded, probably because 
it proceeded on an arbitration award. There is, however, in it no dis- 
tinct mandatory order directing the present appellant, who was then 
defendant, to pay the maintenance allowance in the future upon any date 
set out in the decree. It gave the respondents, who were then plain- 
tiffs, a decree entitling them to recover maintenance allowance for one 
year which had accrued due previous to the institution of the suit, and it 
declared their right to receive an allowance at the rate claimed by them in 
the future : but it contained no order directing that the allowance was to be 
[181] paid in any given month or upon any given day of a montli. In 
this respect the decree is clearly to be distinguished from that which 
formed the subject-matter of the appeal before the Calcutta High Court in 
AsJmtosh Bannerjee v. Lukhimoni Debya (l), a case which the learned 
vakil for the apoellant pressed upon our notice as a case directly in 
support of his argument. The decree before us in its language and terms 
seems on all fours with one which was under the consideration of the 
Bombay High Court in the case of Vishnu Shambhog v. Manjamma (2). 
That decree, like the one before us, contained an order in express terms 
to defendant to pav plaintiff a sum claimed by her for maintenance during 
the previous year. " But as to the future.” the Court remarked, it is in 
words merely declaratory of her right to receive maintenance at the above 
annual rate from the defendant, and therefore strictly, we think, requires 
that a suit should be brought to enforce it.” That in our opinion is the 
precise position which the decree before us occupies. Had the decree 
contained a distinct order to the defendant to pay at a distinct date we 
might have followed the precedent laid down by the Full Bench of 
Calcutta : bub, looking to the terms of the decree, and considering them to 
be the same virtually as those of the decree m Vishnu Shambhog v. 
Manjamma (2), we prefer to follow the latter-named precedent with 
which we thoroughly agree. The appeal fails and is dismissed with 

Appeal dismissed. 


(1) 19 0. 189. 


(2) 9 B. 108. 


116 


YIIL] 


DALEL V. BHAJJU 


16 A.I1. 182 


16 A. 181»U A.W.N. (1894) 19. 

APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice, and Mr. Justice Banerji. 


DKlALhi Plaintiff) v. Bha.iju aND ANOTHKH {Defendants).' 

[Bth January, 1894.] 

Lmidholder and Unant— Bight of tenants to use a plot oj their zaniindar's land O'- a thresh- 
ing four — Conditions of tenancn — Lasenient —Evidence. 

On evidence that a tenant has for a great number of jears used a particular 
piece of tho zamindir’s land along with other tenants as a threshing floor, it is 
competent to the Court to find, ther- being no evidence io the coulrary, that 
the right [182] to u-e the plot of land for that purpose was part of the contract 
of tenancy. Edit Singh v. Kashi Rntn (1| distinguished. 

Thi: facts of this case sulhcioutly appear from the judgment of the 
Court. 

Mr. J. Simeon, for the appellaut. 

Mr. .1. II. S. licid, for tho respouuents. 

JUDGMENT. 

EdciE, C. J., and Baneimi, J. — The suit iu this case was one for 
ejectmeut. It was brought by one tenant of a zamindar against two other 
tenants. The piece of land in question on the findings of tlie lower 
appollare Court had been used by the tenants for a great number of years 
as a threshing floor, but shortly before this suit the land had been let by 
the zamindar to the plaintiff. The Judge came to the conclusion on the 
evidence that it was an ingredient in the contract under which the tenants 
cultivated, that a place should be granted for the purpose of threshing 
the grain. He found that the plaintiffs had no right of occupancy in the 
plot, but that they had a right along with other tenants of putting their 
cut crops on it. lb appears to us that on evidence that a tenant has for 
a great many years used a particular piece of land along with other 
tenants as a threshing floor for threshing out crops, it is competent to 
the Judge to find, there being no evidence to the contrary, that the right 
to use the plot of land for that purpose was part of the contract of tenancy, 
and that is what we understand the learned Judge to have found here. 
Tho decision in Udit Shiyh v. Kashi Bam (1) does not in the slightest 
degree conflict with what we have here said. The Judge’s finding is that 
the right was acquired by contract. The decree in Udit Singh's case was 
that a right of easement cannot be adversely acquired by a tenant against 
his landlord. At one part of his judgment the Judge is in error if his 
judgment in that place means that ao easement with regard to this land 
could be acquired adversely by user by the tenant against the landlord. 
We dismiss this appeal with costs. 

A 2 ) 2 )cal dismissed. 


• Second Appeal No 448 of 1892, from a decree of H. P. Mulock. Esq.. Distric 

February 1892. reversing a decree of 
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(1) 14 A. 185. 
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Sheikh Hassu {Plaintijd) v. Pam Kumar Singh and others 

[Defendants)/' [lOth January, 1894.] 

^^^%ubsequeni judicata— ‘'Cowri of jurisdiction competent to try such 


The words a Court of jurisdiction competent to try.” as used in s. 13 of the 
Code of Civil Procedure, mean a Court hiving jurisdiction not only as to the 
nature but also as to the amount of the suit. Misir Ranhobar Dial v. Sheo 
Baksh Singh (1) referred to. 


[D., 18 A. 59 (62).] 


In the suit out of which this appeal arose, the plaintiff claimed 
Rs. 1,500 principal and Rs. 409-9-9 interest as nankar allowance due 
under a deed said to have been executed by the original defendant, Rasul 
Bakhsh, in favour of the plaintiff's mother and her male issue, and 
charging the payment on certain specified immoveable property. The 
suit was filed on the 25th of September 1891 in the Court of the Subor- 
dinate Judge of Allahabad. Subsequently certain other persons who were 
in possession of the property, or portions of it, charged with the payment 
of the allowance were joined as defendants. The defendants raised various 
defences, but were unanimous in pleading that the suit was barred by s. 13 
of the Code of Civil Procedure, inasmuch as on a former occasion the 
plaiutiff" had sued the defendant, Rasul Bakhsh, under the same title to 
recover Rs. 684-7-11 principal and interest on account of two years 
arrears of maintenance. That suit had been brought in the Court of a 
Munsif and was decided by that Court against the plaintiff, Sheikh Hassu, 
in 1887, and the decision was upheld by the Subordinate Judge and by 
the High Court in appeal. 

The Subordinate Judge in the present case held that s. 13 of the 
Code of Civil Procedure did not apply, and on the merits gave the plaintiff 
a decree for Rs. 1,500, the principal amount claimed but did not allow 
interest, as it was not provided for in the agreement on which the suit 
was based. 

[184] The defendants appealed to the District Judge, who, holding 
that the principle of res judicata, if not s. 13 of the Code of Civil Proce- 
dure, applied, decreed the appeal and dismissed the plaintiff’s suit. 

The plaintiff then appealed to the High Court. 

Babu Joqindro Nath Chaudhri, for the appellant. 

Mr. D. N. Banerji, Munshi Ram Prasad and Munsbi Madho Prasad, 
for the respondents. 

JUDGMENT. 

Edge, C.J., and Banerji, J. — The question of right had been dispos- 
ed of adversely to this plaintiff in a suit between him and the defendants, 
or the persons through whom they claimed, in the Court of a Munsif. That 
suit was within the jurisdiction of the Munsif. The present suit, although 

• Second Appeal No. 713 of 1892. from a decree of G. F. G. Forbea, Esq., 
OfRoiaMog District Judge of Allahabad, dated the 1st June 1892, reversing a decree of 
Babu Piari La), Subordinate Judge, Allahabad, dated the 30th March 1692. 

(1) 9 LA. 197=9 0. 439. 
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involving the same question of right, was by reason of its amount not with- 
in the jurisdiction of a Munsif. The question is whether s. 13 of the Code 
of Civil Procedure anolies. Although their Lordships of thel^rivy Council 
in IfJisir RagJiohar Dial v. Sheo Baksh Singh (1) were not deciding upon 
the construction of s. 13 of Act No. XIV of 1882, and were in fact decid- 
ing on the construction of s. 13 of Act No. X of 1877, in which the words 
" in a Court of jurisdiction competent to try such subsequent suit or the 
suit in which such issue has been subsequently raised,” were not contain- 
ed. still, their Lordships’ judgment shows the construction which wo 
ought to put upon s. 13 of Act No. XIV of 1882, and according to that 
judgment we must construe "a Court of jurisdiction competent to try,” as 
meaning a Court having jurisdiction not only as to the nature but as to 
the amount of the suit. The learned District Judge was wrong as to the 
preliminary point. We set aside his decree and remand this case under 

8. 562 of the Code of Civil Procedure. Costs here and hitherto in the 
lower appellate Court will abide the result. 

Cau-'ii' remanded. 
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[185] APPELLATE CIVIL. 

Before Mr. Justice Knox and Mr. Justice Burkitt. 


Balmakund (Defendant) v. Bhagwan Das (Plaintiff). ' 

[loth January, 1894.] 

Eindu law - Gift — Deliver tj of eked of gift egectual to pass title. 

The delivery to the donee of immoveable property of the deed of gift is sufficient 
to pass the title to such property to the donee without actual physical possession 
of such property being taken by the donee. Man Bhari v. Naunidh (2) followed. 

[R.. 27 B. 31 = 4 Bom. L.R. 754 ; 20 C. 149 (171); 21 P.L.R. 1901 ; D.. 45 P.R- 
1901 = 64 P.L.R. 1901; 44 P.R. 1902 = 36 P.L.R. 1902.] 

The facts of this case sufficiently appear from the judgment of the 
Court. 

Munsbi Madan Mohan Malaviya and Munsbi Viddya Charan Singh, 
for the appellant. 

Pandit Moti Lai Nehru, for the respoadent. 

JUDGMENT. 

Knox and Burkitt, JJ. — In the suit out of which this second appeal 
arises the plaintiff was one Bhagwan Das. He is now respondent before 
us. Bhagwan Das prayed for possession to be delivered to him over a 
house in the city of Cawnpore, which he claimed by virtue of a registered 
deed in his favour executed by one Musammat Gyana, who, at the time 
she executed the deed, was admittedly owner and in possession. The 
appellant before us is one Balmakund, who claims to be entitled to the 
house on allegations (1) that he was adopted by one Nouid, husband of 
Musammat Gyana, and (2) that he is the reversioner after Gyana's death 
to Nonid’s property, as being grandson of the own brother of Nonid. It 


• Second Appeal No. 739 of 1892, from a decree of Pandit Raj Nath Sahib Subor 
dilute Judge of Cawnpur, dated the 23rd June 1892, reversing a decree of Babi Banke 
Behan Lai, Muneif of Cawnpur. dated the 25th March 1892. 

(1) 9 I.A. 197 = 9 C. 439. iq\ 4 a in 
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^ fact that he was never adopted, and it has also been 
louud that the house in dispute was never the property of Nonid, but was 
acquiied by Gyana from her own funds eight or nine years after Nonid's 
death. The deed of gift was a registered deed and is produced by the 
respondent, the donee. The only point that the appellant raises before 
US is that as th donee, according to him, did not obtain possession under 
the deed of gift, eand has not obtained it until now, the deeS of gift is 
ineflectual to transmit title. The fact that the deed of gift comes out of 
the hands of the donee [186] and is in bis possession is evidence that he 
accepted the gift. That being the case, the facts of the apnea! before us 
are virtua ly the same as those which were before this Court in the case 
oi ManBhart v. Naunidh (1). The delivery to the donee of the deed of 
gift was suftcientto pass title to him. The plea raised before us fails. 
Ihe appeal is dismissed with costs. 


AjjpenI dismissed. 


16 A. 186 = 14 A.W.N. (1894) 20. 

APPELLATE CIVIL. 

Before Sir John F,d(je^ Kt,^ Chief Justice, and Mr. Justice Banerji. 


Bishambae Sahai (Plaintiff) v. SUKHDEVI (Defendant).'^' 

[I5th January, 1894.] 

Civil Procedure Code, s. m3— Attachment befote j7idgment—Suit on hijpothecaiioJi bond 
—Attadonent of 7ion-hypothecated immoveable property— Sale of hypothecated pro- 
perty not “necessary to satisfy Court that such property may prove insitffcient, 

Section 493 of the Code of Civil Procedure does not refer exclusively to 
moveable property. 

Where in a suit on an hypothecation-bond the plaintiff sought to attach 
before judgment immoveable property of the defendant other than that hypothe- 
cated : Held that it was not necessary, in order that the Court might be satisfied 
that the proceeds of the sale of the b.vpotbecated property were likely to prove 
insufficient to meet the decree which the plaintiff might obtain in his suit, that 
such property should be actually brought to sale. 

[Rel. on, 15 Xnd. Gas. 604.] 

The facts of this case sufficiently appear from the judgment of the 
Court. 

Messrs. T. Gonlan and W. S. Howell, for the appellant. 

Pandit Sundar Lai, for the respondent. 

JUDGMENT. 

Edge, 0. J., and Banerji, J. — This is an appeal by a plaintiff from 
a decree in appeal of a Subordinate Judge dismissing the plaintiff’s suit. 
The plaintiff brought a suit on a hypothecation-bond, and before decree 
he applied under s. 483 of the Code of Civil Procedure for an order of 
attachment of certain immoveable property not included in the hypotheca- 
tion-bond, but which, it was alleged, belonged to the defendant in the suit. 
That application [ 187 ] was granted, but, on objection taken by the wife of 
the defendant in the suit on the mortgage-bond, an order under s. 280 of the 

* Second Appeal No. 506 of 1893 from a decree of Rai Saowal Singh, Additional 
Subordinate Judge of Saharanpur, dated the lltb February 1892, reversing a decree of 
Sheikh Maula Bakhsh, Munsif of Muzaffaroagar, dated the 22nd July 1691. 

(1) 4 A. 40. 
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Code of Civil Procedure was made and thereupon the plaintiff brought this 
suit to have his right to have this property attached declared. It was 
found for the plaintiff in this suit in the first Court that the property in- 
cluded in the mortgage would, by reason of prior incumbrances, be entirely 
inadequate to satisfy the mortgage-debt. It was also found that the 
transfer by tho mortgagor to the female defendant, his wife, was made 
with intent to defraud the plaintiff and that it had defrauded him, and 
that it was void under s. 53 of Act No. IV of 1882. On appeal the Suhor- 
dinate Judge dismissed the plaintiff’s suit as premature. It has been 
contended that s. 483 of tho Code of Civil Procedure does not apply to 
property other than moveable property. We do not agree with that con- 
tention. If that contention were correct, a plaintiff suing for a money decree 
would apparently be unable to obtain any protection in the suit against the 
disposal before judgment by tho defendant of immoveable property which 
might be the only source to which such plaintiff could look for the satis- 
faction of his decree when obtained. It was suggested that cl. (5) of 
s. 492 of the Code would enable such plaintiff to obtain protection even if 
s. 483 did not apply. It appears to us that if s. 483 does not apply to 
immoveable property, there is nothing which would make cl. (b) of s. 492 
apply. In our opinion s. 483 and cl. (5) of s. 492 apply not only to move- 
able but also to immoveable property. The Sul)Ordinate Judge considered 
that as the hypothecated property had not at the commencement of the suit 
been sold in execution of a decree for the sale it had not been ascertained 
that the hypothecated property would be insufficient to satisfy the decree. 
He consequently considered the suit to be premature. Now s. 483 of the 
Code of Civil Procedure enables in certain events a plaintiff to obtain an 
order of attachment before judgment. The opening uart of the section is as 
follows: — “ If at any stage of any suit the plaintiff satisfies the Court by 
affidavit or otherwise that the defendant, with intent to obstruct or delay 
the execution of any decree that may be passed against him, — (a) is 
[188] about to dispose, According to the v.ording of this section it 

applies to any suit and clearly enables an application to be made under it 
before judgment and decree. It is true that in a suit for sale on a mort- 
gage under Act No. IV of 1882, the proper decree under s. 88 is the decree 
therein provided for, ?.e., a decree in certain events for sale of the mortgag- 
ed property, and that in such a decree it would he irregular to directa 
sale of non-hypothocated property, but a nlaintiff in a suit for sale on a 
mortgage may nob only be entitled to a decree under s. 88 of Act No. IV 
of 1882, but to a subsequeut decree in the same suit under s. 90. In the 
present case the decree in tbe mortgage suit, although a decree for sale 
under s. 88, irregularly is a decree against non-hypothecated property in 
case the hypothecated property is not sufficient, and that decree being'final 
could be executed notwithstanding its irregularity. However, even if the 

plaintiff here had got a decree drawn up strictly in accordance with s. 88 

of Act No. IV of 1882, he might subsequently be entitled to a decreeunder s 
90 under which he could bring to sale the Don-hypobheoated property. Our 

upon tbe particular form of the 
decree which the plaintiff has actually got. It appears to us that a. 483 
applies in this case. We should say that in our opinion a Court should 
act with extreme caution in proceeding under s. 483 of tbe Code of Civil 
Procedure to attach non-hypothecated property in a suit for sale under a 
mortgage, and should be thoroughly satisfied, amongst other things before 
making an order under that section, that tbe hypothecated property 
would be insufficient to discharge the mortgage debt. In this case we 


1894 

JAN. 15. 


Appel- 

LATK 

Civil. 

16 A. 186- 
14 A.W.N. 
(1894) 20. 




16 All. 189 


INDIAN DECISTONS, NEW SERIES 


[Yol. 


1894 

Jan. 15. 


Appel- 

late 

Civil. 

16 A. 186 = 
14 A.W.N. 
(1894) 20. 


fail CO see how the plaintiff here could have protected his interests 
otherwise than by bringing this suit, although it was brought before the 
hypothecated property was sold under the decree for sale, as, if this suit 
had not Ween brought within one year from the date of the order under 
s. 280 of the Code of Civil Procedure, that order would have become 
conclusive against the plaintiff and the remedy which he may be driven 
to against the non-hypothecated property would have become barred. 
The lower appellate Court having dismissed the suit on the short ground 
that it was prematur'', we, holding [189] a different opinion, set aside the 
decree under appeal and remand the case under s. 562 of the Code of 
Civil Procedure. Costs in this Court and hitherto in the lower appellate 
Court will abide the result. 

Cause remanded. 


16 A. 189 = 14 A.W.N, (1894) 19. 

APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice and Mr. Justice Banerji. 


Gajpat Rai (Defendant) v. Chimman Rai (Plaintiff).'^' 

[loth January, 1894.] 

Act XV of 1977, Sch. it, Arts. 131, 132— Suit for paymmi of annuity— Liviitaiion. 

A plaintif! wbos^ right to receive a yearly payment out of the income of certain 
immoveable property had been settled by arbitration in the course of a suit in 
18C4. sued in 1890 to recover from the then holder of the property arrears of such 
allowance for two years preceding the suit. The plaintiff alleged, but failed to 
prove, that he and his predecessor in title had received payment of the allowance 
for the intervening years or any of them. 

Beld that the suit was not barred by limitation. Chhagan Lai v. Bapubhai (1) 
followed. 

[R.. 19 Ind. Cas. 6G1 (662) ; 7 O.C. 108 (112).] 

In this case the plaintiff, Chimman Rai. sued in a Court of Revenue 
as a wiiwryirfcir to recover from bis co-m-uafidar two years’ arrears of his 
share of the profits of a revenue-free estate. 

The Court of first instance decreed the plaintiff’s claim, resting its 
decision on the fact that in 1889 the Assistant Settlement Officer had re- 
corded in the village administration papers that the plaintiff was entitled 
as against cbe defendant to a payment of Rs. 140 a year out of the assign- 
ed revenue of the estate in question. 

The defendant appealed to the District Judge, who, holding that the 
order of the Settlement Officer, on which the judgment of the Court of 
first instance was basei, was ultra vires and extra-judicial and could not 
be taken into consideration, proceeded to find [190] the following facts - 
“ The estate was of old time revenue-free, and was confiscated in the 
mutiny of 1857-58 for rebellion. It was thereafter in 1862-63 granted in 
reward for loyalty, ^rd to Jwala Rai and trds to Nibal Rai and Musam- 
mat Gumano, but, as the two latter were admittedly out of possession, a 
sum of Rs. 300 was fixed as payable to them in cash.” * 

“ In 1864 there was a civil suit betwe en the parties, the result of which , 

• Second Appeal, No. 729 of 1892, from adecree of A. M. Markham, Esq., District 
Judge of Meerut, dated the 14th April 1892, modifying a decree of Pandit Shib Sabai. 
AsBistant Collector of Bulandsbahr, dated the 30th September 1890. 

(1) 6 B. 68. 
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settled by arbitration, was that the entire village was given as of right to 
Jwala Rai, &e.. and Nihal Rai, &o., were excluded and a sum of Rs. 140 
cash {naqdi) was declared payable to Nihal Rai and Rs. 60 to Musaramat 
Gumano as maintenance. This decision became final. Nihal Kai’a and 
Musammat Gumano’s names disaoneared eotirelv from the record of rights. 
The plaintiff in the present suit is the representative of Nihal Rai, and 
the defendant is the representative of Jwala Rai.“ The District Judge 
also found that the plaintiff had failed to prove any payment of the annuity 
to him or his predecessor in title at any time. On these facts the Judge 
held that the plaintiff’s suit was not barred by limitation and dismissed 
the defendant’s appeal with some immaterial modification of the decree 
below. 

The defendant appealed to the High Court. 

Mr. D. N. Baiierji. for the appellant. 

Mr. lioshan Lai. for the respondent. 
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JUDGMENT. 

Edge, C.J., and Baner.ii, J. — The case of Chhaijan Lai v. Bapnhhai (l) 
is in point, although it was decided on a former Limitation Act. We 
are aware of no case to the contrary, and we follow it and dismiss this 
appeal with costs. 

A ppcal dismissed. 
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[191] PRIVY COUNCIL. 

Present ; 

Lords Watson, Hobhouse and Shand, and Sir H. Couch. 
[On appeal from the High Court at :\llahabad.] 


Gajraj Puri [Plaintiff) o. Achaihar Puri [Defendant). 

[22nd November and I6th December, 1893.] 

Bindu law -Succession— Nihaiuji in Gorakhpur — Alleged mode of sitccession to properly 
by survivorship among a brotherhood oj Nihangs — Failure to prove that the deceased 
who had possessed property, was a member. ' 

The plaintifls claimed that they hs members of a fraternity of Nihangs were, 
on the decease of another member, entitled to the saccession to the property 
possessed by him. accerding to rales of inheritance prevailing in their religious 
brotherhood. They thus claimed to exclude the defendant, an alleged son of 
the deceased. This son. who was a minor, was in possession through his mother 
and guardiau. The Judicial Committee, without deciding as to the alleged mode 
of succession to property among Nihangs forming this brotherhood, affirmed the 
decision of the High Court that it had not been proved that the deceased was a 
member of the sect ; and on this ground the dismissal of the suit wa.s maintained. 

Appeal from a decree (9ch March 1889). of the High Court reversing 
a decree (30th March 1887) of the Subordinate Judge of Gorakhpur. 

The main question on this appeal was whether the evidence had proved 
that Zalina, who died in 1884. possessed of property, of which the defend- 
ant, as his son, had obtained possession, was, or was not a member of 
the brotherhood of Nihangs to which the plaintiffs belonged. The plain- 
tiffs, now represented by-the appellant, Makant Gajraj Puri, sought to 
establish th at the r ules of succession to property, binding on their 

(1) 6 B. 68. 
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frateroity, entitled them, as surviving members, to succeed to property 
left by one of their number. But only the above question of fact was 
determined. 

The appellant in the character of jMakant of this brotherhood of 
NihaiKjs, in Bansi, in the Gorakhpur District, represented his co-plaintiff, 
Goshain Lachi Puri, both being described in their plaint as disciples of 
Maliaiit Jaikishen Puri, deceased. The property claimed consisted of three 
mauzas in the district, part of ten villages which, by orders of the Deputy* 
Collector recorded, in October 1853, were (in pursuance of a birt, or main- 
tenance grant, in considera-tl92]tion of payment of Rs. 2,000, and of a^viali- 
kaiui reserved by former proprietor 8 ) 0 ntered in the names of Goahaim Gajraj 
Puri, Zaliin Puri and Maheshur Puri. That. Jaikishen, in the greater part, and 
Zalim, as to three villages, were purchasers was found in the Court below. 
Zalim was said to have married Musammat Mona in 1864, and to have 
bad oy her a family, of which the defendant Acbaibar Puri was the survi- 
vor. Into the name of the latter, as the succeeding malguzar in possession, 
dakhil kharij of the three villages now in suit was made in 1884, on the 
death of Zalim. 

The plaintiff suing Acbaibar, through Mona, his mother and guardian, 
alleged that the three villages were in Zalim’s management, but not bis 
own property ; that the brotherhood lived in celibacy; and that Acbaibar 
was not Zalim's son, or entitled to inherit the villages from him. The 
rule of succession, which they alleged, was in effect that in their brother- 
hood property descended from guru to chela,, and, in the absence of the 
latter, to a brother in religion : also, if there should be no brother, it des- 
cended to a cousin, and, in default of a cousin, to any member of the body 
connected by discipleship. In their Lordships’ judgment is given a table 
showing what was said to be the recognized relationship in religion, or 
right of succession, among the Nihang brethren. 

In 1862 and 1864 the icajib-vl-arzes of the villages now in suit con- 
tained the names of Gajraj, Zalim and Nainsukh Puri, recorded as birt’ 
holders. Disputes arose, and a suit was brought by Gajraj and Lachi 
against Zalim, for disturbance of their rights in mauza Phadroha, one of 
the villages. The plaintiffs described themselves as Goshetns, and sons of 
Goshain Jaikishen. But a compromise was eff’ected, dated Slst May 1879, 
with the result that the suit was struck off the file. The compromise 
settled that Zalim should be in possession of the three villages “without the 
participation and interference of any one else.” When Zalim died, on the 
21st June 1884, Gajraj opposed the anplication of Musammat Mona to 
the revenue authority for dakhil kharij of the three villages into the name 
of Acbaibar. But the application was granted ; and the present suit was 
brought on the 22Qd July 1886. 

[193] The isszies were : — Whether Zalim Puri was a Nihang, or a 
grihast (householder) Goshain; and, in either case, whether he was 
married land who should be held entitled as his heir? Whether the dis- 
puted property was acquired by Zalim Puri or by Jaikishen? What was 
the effect of the compromise of the Slst May 1879 as against the plaintiffs? 

The Subordinate Judge decreed the claim with mesne profits, fixing 
the latter at Rs. 460. He was of opinion that Zalim Puri had been proved 
to have been a Nihang fakir; and that he had been shown to have con- 
tracted a marriage contrary to the usage of his sect. He then held that, 
upon the general principles of the Hindu law applicable to ascetics, the 
plaintiffs were entitled to the property in suit. He referred, in the matter 
of the violation of the usage of the sect by Zalim in marrying, to 
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Mohant Ruymn Das v. Mahant Aslihiil Das (1), in which it was decided that 1893 
an ascetic could notaUerthe succession to property by any act or conduct Di^lo. 
of his own in connection with the whereby he originally acquired 

his life interest, and no more, in the trust. That disciples have preference 
over sons had been also decided by the Agra Sadr Dewani Court on the Coin'll.. 
21st August 1855 in Narastmjh Das v. Piare Lai. Independently of this ^ 

principle, he considered that the defendant could in no case be /alini s ^ 

heir; since upon the evidence of Mussammat Mona herself it appeared ^ ^ 17 = 
that she was of a superior caste to her liusband, and therefore the tnar- ^ P.C.J, 
riaga was invalid. In connection with the question as to the validity of ' 

this marriage, he referred to Colebrook. Digest, \ol. II; Mann., Inst., 

Chap, III. V. 13 to 19; Chap. IX, v. l.S8 ; Mitakshara. Vol. I. v. 52 ; Pahi 
V. Govind'u Valad Teja (2) and SaraijaJi Dharlhi and Lacniu liharthi (3). 

The High Court (Edge. C. J.. and Tyrrell. .1.) decreed in favour of 

the defendant on his apoeal and dismissed the suit. The Court was of 
opinion that the plaintiffs had made out no title to the property, and con- 
sidered it unnecessary to decide whether Zalira was or was not lawfully 
married to the defendant’s mother, as the failure of the plaintiffs to prove 
a title had disposed of the case. 

[l94] The following is that part of the judgment of the High Court 
which related to tlie Hindu law and custom on the subject. 

“ The case was argued on the law and facts very fully bv Pandit 
Ajudhia Nath tor the defendant-appellant and by Mr. Colvin and Pandit 
Sundar Lai for tlie plaintiffs-respondents. We asked Pandit Siindar 
Lai whether his case was that Jaikishen Puri, the plaintiff, and Zalim 
Puri were Sanyasis. He informed us that that was the case of the 
plaintiffs, and apparently this was the case which the nlaintiffs alleg- 
ed in their plaint. They alleged that the family was a family of Mahants 
in which there was, accor.ling to i.lie custom of the family, no marriage 
or keeping of a woman by the members of the fraternity. Before 
considering the evidence or the law, it is well to hoar in mind what 
a Sanyasi is and what a Nihang is. Sauyasi is defined in Shakespeare’s 
Dictionary which is a dictionary of authority, as meaning a Brahman of the 
fourth order, a religious mendicant, and the word Sanyas, from which it is 
derived, is also defined to mean abandonment of all worldly affections, the 
fourth religious order. We are referred under this word to the definition 
of the word asram. Now asra/w is defined as follows; — (1) abode, residence ; 

(2) a religious order, of which there are four kinds, referable to the diffeient 
periods of life : first, that of the hrahniachari or student; second, that of the 
grihastha or householder; third, that of the vanaprastha or anchorite ; and 
fourthly, that of the hhikshu or beggar. Now Sanyasi means a religious 
mendicant, that is, a person of the fourth order under the head asram. 

There are also two other definitions, which we ought to bear in mind in 
this case. One is the definition of Nihang. Nihang means naked, free from 
care. The other is the definition of griha.st, which means a householder, 
a man of the second class, or he who, after having finished his studies 
and been invested with the sacred thread, performs the duties of the 
master of a house and father of a family, and grihastha-asram means the 
condition of a householder or married man. It is well to bear these in 
mind when we come to see what the evidence is in the case.” 

The Court then considered the evidence and continued thus • 

[193] ' ‘ The result of the evidence is that we find that the villages 


(1) 1 W. R, 160. 


(2> 1 B. 97. 

125 


(3) 2 B. 140. 



16 All. 196 


INDIAN DECISIONS, NEW SERIES 


1893 

Dec. 16. 

Privy 

Council. 

16 A. 191 
(P.C.) = 

21 I. A. 17 = 
6 Sar. P.C J. 
414. 


[Yol. 


in question were not purchased exclusively by Jaikishen with his own 
money as alleged by the plaintiffs ; but. on the contrary, that Zalim Puri 
did purchase a cne-third share in each of these villages with bis money, 
and that he enioyed that share during his lifetime before the date of the 
compromise, and subsequently the villages in suit under the compromise. 
We also find as a fact, and there is ample evidence in support of it. that 
Zalim Puri married Musammat Mona, and that the defendant is his son. 
It is not necessary to consider in this case whether it was a valid marriage, 
unless and until the plaintiffs have satisfied us that they have made 
out a priwwi/rtcfc title against the defendant. Let us consider how the 
plaintiffs propose to prove their right to the succession. Their right to 
succeed must arise either under the Hindu law or by custom. The rule 
of Hindu law relating to ascetics and hermits, of the kind which the 
plaintiffs allege they are, is to be found in section 8. Chapter II of the 
Mitakshara. It is also referred to in Part VIII, Chapter III of the 
Viramitro Daya. In Part VIII, we find it stated : — With reference to the 
estate left by a hermit, Sec., an exceptional rule, excluding the heirs, such 
as the son and the rest, also the wife and the like, is propounded by 
Jogisara thus: — ‘The heirs of a hermit {va7iaprastha, or one who has 
entered the third order of life), or an ascetic iyfiti), or one desirous of 
imksha, or liberation from transmigration, and of a student ibrakmachari) 
are in their order the preceptor, the virtuous pupil, and the spiritual 
brother, resident in the same holy place. ’ 

(The rest of the quotation contained in the judgment is here omitted.) 

“ There is also a passage in West and Buhler’s ‘Hindu Law,' (edition 
of 1884 at page 552). which goes to show that this statement of the rule 
of Hindu law can only be applied fcc persons who are strictly ascetics or 
mendicants, or persons coming within the strict definition of the Hindu 
law. The rule on the question is, we think, correctly expressed in 
Mayne’s Hindu Law and Usage (edition of 1880, paras. 506 and 517). 
Now, in the first instance, [196] if we are to apply this statement of the 
rule of the Mitakshara in this case the plaintiffs, even if they were spiri- 
tual brothers of Zalim Puri, were not spiritual brothers of his, resident 
in the same place. They were admittedly persons who had lived in 
Naipal, wnoreas Zalim Puri was a person who lived in the district of 
Basti. Can it be said that these persons, the plaintiffs or Zalim Puri, 
were Sanyasis ? A Sanyasi or religious mendicant, according to the 
Hindu law, is a person who is only entitled to acquire the bare necessaries 
of life, and who in the month of Asvina in each year is to give away all 
his accumulations. What do we find that these persons are in this res- 
pect? We find that for over thirty years, at least, the plaintiffs were the 
owners of seven villages. They were, as they described themselves, 
zamindars, agriculturists, and even mahajans or money-lenders. We find 
that for over thirty years Zalim Puri was a shareholder in the villages, 
and for several years, at any rate since 1879, he was exclusively in posses- 
sion, taking rents and profits of the three villages in suit.. We find also 
that he was a person who was described by the plaintiffs themselves as a 
shareholder, resident in a house in mauza Belwa. We find that Zalim 
Puri brought in 1879, or previously, criminal proceedings against the 
plaintiffs for their interference with alleged proprietary rights of his, and 
we find in the year 1879 that the plaintiffs, who say they belonged to the 
order of mendicants, brought a suit against Zalim Puri in which they 
claimed damages for interference with their rights to the crops in some of 
those villages. It is only necessary to look back to 1879 to see that at 
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that time, at any rate, they were repudiating any connection in the religious 1893 
brotherhood with Zalim Puri. They were at that time admitting that dec. in. 
Zalitn Puri was a married man who had got a child : and they were assert- 
ing that as a married man with a family no could not belong to the order RIV\ 
of Nihangs. Now it appears by the petition of the 16th April 1879 that COUNX’IL 
Zalim Puri had presented a petition in the Revenue Department for the 
expungement of the names of the plaintiffs from the revenue records of « 
the village of Belwa. and in para. 6 of the plaintifl''s counter-paMtion we ^ ^ , 
have the following” '.—(That part of the judgment of the High Court _ 

[ 197 ] which follows is set forth in their Lordships' judgment below as 

an extract, and is accordingly here omitted.) 

After pointing out that if the plaintiffs’ case had been true they would 
have described Zalim in the proceedings of 1879 as they described him in 
1886. the High Court continued thus:— "We are of opinion that the 
plaintiff's are not. nor was Zalim Puri in his lifetime, persons, ora person, 
who could come within the rule of the Hindu law relating to mendicants 
and succession to their property. They are, in fact, here seeking to re- 
cover property of considerable value, which if they were Samjasis within 
the meaning of the Hindu law, they will he obliged to renounce within 
twelve months, and they are seeking to recover property in addition to 
seven villages which, for over thirty years, in violation of the strict rules 
relating to Sanyasis, they have been enjoying. The rule of the Hindu 
law, relating to the succession to the property of mendicants, cannot 
apply to a case of this kind. Further, even if these persons were religious 
mendicants, under the rule of the Hindu law, the property which such 
persons and other ascetics are entitled to enjoy consists only of food, 
raiment, books and other bare necessaries of life.” 

“ If the plaintiffs cannot succeed under the rule of the Hindu law to 
be found in Chapter II, Section VIII of the Mitakshara, there is no rule 
of the Hindu law as regards succession which would entitle them to 
succeed, because, obviously in their own case, there is no relationship by 
blood or by adoption between the parties. If they rely upon the Hindu 
law, they must show that they come within the principle of the Hindu 
law relating to ascetics and mendicants.” 

" As to the question of custom, the evidence of custom appears to us 
to relate to Mahants who have not been married or who do not keep 
women, and does not relate to persons loosely called Mahants, who are 
either marriedor who live in concubinage. Several witnesses on the question 
of custom tell us that if a Mafuint married be would be excommunicat- 
ed, which means expelled from the family order of Mahants. The plaint- 
iffs themselves, in their [198] petition of the 16ch April 1879, to which we 
have referred, put it beyond doubt, because they argued that tbe marriage 
of Zalim Puri was conclusive proof that he could nod belong to the family 
of Nihangs, Other witnesses say that in other places Mahants might be 
found who were married. Other witnesses say that it is contrary to 
custom for Mahants to keep women. The conclusion to which we come is 
that if there was any such custom amongst Mahants, that custom will 
have no applicability to a case like the present, where Zalim Puri is proved 
to have been for years a married man, and where, according to the evidence 
of several witnesses for the plaintiff's, that fact would have excommunicated 
him from the order of Nihangs, and according to the plaintiffs’ own 
statement of the 16bb April 1879, that fact negatived the possibi- 
lity of his belonging to the family of Nihangs. We may mention 
that several witnesses of the plaintiffs on the question of custom 
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undeniably nnake assertions which are untrue. They alleged, for instance, 
that Zalim Puri had nob married and did nob live with a woman. It is 
curious that they should have said so when, in 1879, the plaintiffs were 
aware of the fact, and alleged in their own petition that Zalim Puri had 
married. These are matters which would make it very difficult for us to 
rely on the witnesses who were called to prove custom. The result is 
that we find that the plaintiffs have failed to prove either under the Hindu 
law or by custom that they wore entitled to succeed to the property in 
suit. We also find that they have failed to prove any title whatever to 
the property in dispute. It is not necessarv for us to express any opinion 
as to the legitimacy or illegitimacy of the defendant, inasmuch as, in our 
opinion, the plaintiffs have failed to prove their title. Under these circum- 
stances we allow the appeal and dismiss the suit with costs.” 

Mr. J. D. Mai/ne and Mr. H. Coirell, for the appellant, argued that 
there was error in the judgment of the appellate Court. Both by Hindu 
law and by the custom the succession in the line of disciples prevailed 
where a religious brotherhood had been formed, and property had been hold 
in the manner alleged in this case. It prevailed amongst that sect of 
Nikmuia to which the plaintiffs [199] and Zalim belonged. That 
there had been a devolution of the villages purchased by Jaikisheo in the 
very mode for which the appellant now contended had been overlooked 
bv the High Court, which had also erred in taking the view that Zalim’s 
mode of life, as a married man, would have excluded him from the 
operation of the law and custom regulating the succession among religious 
bodies. But it would have been more correct to hold that, by his own 
acts. Zalim had not divested himself of his character in connection with 
the religious coramnoity to which he belonged, and that he could not, by 
his own acts, deprive his brethren in religion of their interest in the 
property in his possession. Even if he had done acts which would have 
rendered him liable to excommunication, still tbs only mode of terminating 
his connection with his brethren in religion would have been by his under- 
going excommunication following upon some act of his. Reference was 
made to the decison cited by the Subordinate Judge from 1 W. R. 160. 
There was much to show that NiJuint/s of the sect in question were not 
excluded by marriage from the rule of succession prevailing among them. 

Mr. R. F. Doyne, for the respondents, was not called upon. 

Their Lordships’ judgment was, afterwards, on the 16th December 
1893, delivered by : — 

JUDGMENT. 

Lord Shand : — The suit was instituted in the Court of the Subordi- 
nate Judge of Gorakhpur in July 1886. The original plaintiffs, now re- 
presented by the appellant, claimed right to three villages in the Gorakhpur 
district, called Belwa, Anarhua and Bharbarsota, which had been in the 
possession of one Zalim Puri for some years prior bo his death in 1884, 
and which after that event were registered in April 1885 by the Revenue 
authorities in the name of his son, the respondent Achaibar Puri, and have 
since been possessed by him or on his behalf by his mother as his guardian. 
The Subordinate Judge gave effect to the plaintiffs’ claim, but on appeal 
his judgment was reversed by the High Court of Allahabad. 

The question is one of succession. The plaintiffs were not related to 
Zalim Puri, but have rested their claim to the villages in question on the 
allegation that he was a fakir of the Nihaftg [200] sect, and that his i 
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property consequently passed, not according* to the ordinary rules of suc- 
cession to his natural heirs, but. according to the rules of religious succes- 
sion. to the plaintiffs claiming to be his fellow-disciples. 

The following is the genealogical tree, which was embodied in the 
plaint for the purpose of showing the alleged relationship of the parties 
as members of the same spiritual brotherhood : — 

Mahant Hira Puri 

(Common ancestor). 
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Mahant Jaikishen Puri 
Idisciplei. 


lirij Puri (disciple). Mahant Gairaj Puri 
I (disciple), plaintid. 

Mahesbpur Puri 
(disciple). 


Goshain Sukb Lai Puri 
(disciple). 

I 

Zalim Puri (disciple). 


Goshain Lacbhi 
Puri (disciple), 
plaiiuifi. 


6 Bar. P C.J. 
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Gosbain Nainsukh Puri 
(disciple). 


The plaintiffs alleged that Sukh fjal Puri, guru (precept or) of Zalim 
Puri, and Mahant Jaikishen Puri, guru of the plaintiffs, were spiritual 
brothers, that is disciples of tiie same guru ; that this gaddi (seat of a 
Mahant) belonged to the Nihang order, being ascetics who live in a state 
of celibacy ; and that the rule of succession is that a guru is succeeded by 
his disciple, and in default of a disciple by his spiritual brother, and in his 
default by his spiritual cousin ; and the plaintiffs claimed right to succeed 
to the property of Zalim Puri as his spiritual cousins, he having died with- 
out leaving any immediate disciple. 

In regard to the property in dispute the plaintiffs alleged that it 
was purchased by Jaikishen Puri with seven other villages in the name 
of the plaintiffs and Zalim Puri and Maheshur Puri with his own 
funds : that he himself continued to be the owner during his life-time, 
and that on his death the plaintiffs and Maheshur Puri succeeded to 
the possession of it; that on the deatli of Maheshur Puri his disciple 
Nainsukh Puri succeeded to possession jointly with [201] the plain- 
tiffs, and, as he had no disciple, the plaintiffs on his death became the 
owners, having right to possession of his estate. The plaint further 
stated that on the death of Zalim Puri competing petitions for the 
mutation of names in regard to the three villages in dispute had been 
presented by the plaintiffs and by the defendant, under the guardianship 
of his mother, the latter of these petitions having been given effect to by 
the revenue authorities ; and tbe plaintiffs averred that Zalim Puri had 
not in fact been married, and that the defendant is not the son. nor his 
mother. Musammat Mona, the wife of Zalim Puri. In regard to the right 
and possession of Zulim Puri of the villages in dispute during his life-time 
the plaintiffs stated that, after the death of Jaikishen Puri, they bad 
agreed in the settlement by compromise of an application by Zalim Puri 
for mutation of names in respect of all the villages to Zalim Puri’s pos- 
session of the three villages in question "during his life-time by way of 
management," and that Zalim Puri had acknowledged the plaintiffs’ 
ownership in respect of the other seven villages. 

The defence consisted of a denial of the alleged religious connection 
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1893 between the and Zalim Puri, and a denial that Zalina Puri was 

Dec. 16. a member of the religious sect of NihanQS', and the defendant averred that 

from the outset, when the ten villages were originally acquired in 1853, 

Pkivy Zalim Puri in his own right became one of the joint owners, and did not 
Council, merely succeed to a right on the death of Jaikishen Puri ; that further, 

in 1879, in the proceedings for mutation of names, his separate and inde- 

16 A. 191 iiendent right, not of possession only, but of independent property in the 
(P.C.)= three villages in question had been recognised and settled and thereafter 
21 1 A. 17= acted on : and that in these proceedings tbe plaintiffs, in direct opposition 
6 Sap. P.C.J. jjjQ view they now plead as tbe basis of their claim, had asserted and 

maintained that Zalim Puri was not a member of the sect of ^ihangs, 
who do not marry, hut that he was married and had a wife and children ; 
and that the original purchase of the ten villages was a purchase such as is 
made by people of different castes, but did not mean that the purchasers 
belonged to one and the same family. 

[202] The Subordinate Judge expressly found that Zalim Puri was 
married to Achaibar's mother, and that the plaintiffs in 1862 and again 
in 1879 had admitted that the disputed property belonged to Zalim Puri 
as owner; and the judgment of the High Court on appeal contains the 
following important findings The result of the evidence is that we 
find that the villages in question were not purchased exclusively by 
Jaikishen with his own money, as alleged by the plaintiffs, but, on the 
contrary, that Zalim Puri did purchase a one-third share in each of these 
villages with his money, and that he enjoyed that share during his life- 
time'" before the date of the compromise, and subsequently the villages in 
suit under the compromise. We also find as a fact, and there is ample 
evidence in support of it, that Zalim Puri married Musammat Mona, and 
that the defendant is hia son. ’* To which the learned Judges add, with 
reference to the plaintiffs’ title to maintain the suit : — “ It is not neces- 
sary to consider in this case whether it was a valid marriage, unless 
and until the plaintiffs have satisfied us that they have made out a 
prinia facie title against the defendant an observation which is clearly 

well-founded. . 

The Subordinate Judge held that it was proved that Zahm Pun was 
a Nihang, and that, according to the principles of the Hindu Uw 
recognised in the case of ascetics of that order, the succession to his estate 
devolved on tbe plaintiffs as his spiritual cousins. On tbe question of fact 
he seems to have relied entirely on tbe oral evidence of tbe plaintiffs, so 
far as can be gathered from the terms of his judgment. 

Tbe only question which it is necessary should be determined is, 
whether it has been proved that Zalim Puri was a member of a religious 
body of Nihangs in which the rules of succession in favor of disciples 


The appellant’s counsel was constrained to admit that the evidence 
adduced entirely failed to establish the averments in the plaint in two 
imnortant particulars which have been already noticed. The plaintiffs nob 
only failed bo prove that the original acquisition of tbe whole villages was 
made by Jaikishen Puri as the head of a [203] religious body or family, 
and that Zalim Puri had acquired by succession from him as a disciple of 
the family, but it has been, on the contrary, held to be proved that Zaiim 
Puri’s share in these villages was purchased with bis own money. .Again, 
the plaintiffs not only failed to prove that as the result of the compromise 
in 1879 Zalim Puri acquired a right of possession only in the three 
villages in dispute, but it has been conclusively proved that he obtained an 
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iarlependeot and exclusive right which he possessed and exercised till the 
time of his death. The sulehoama by which the suit was coriiDrornised 
bears that " As a future arrangement it has been settled that I, Ziiliin 
Puri, shall be in possession of the entire mauzas Jielwa, Bhartarsota and 
Anarhua, together with the sutr and other rights appertaining thereto, 
without the participation and interference of any one else : and sve. 
Gajraj Puri and Lichhi Puri, shall remain in possession of the entire 
mauzas Bhadroha, Bajral)hari, Kliera, Bewdwa, Botal and Kodai. and, of 
an eight-anna share in mauza Sumera, together with the sair and rights 
appertaining thereto. So neither party has. nor will have, any con- 
nection or concern with the other; " and in the loajih^ulari oi one of 
the mauzas, while held jointly hy Gajraj Zilim and Nainsukh, and which 
was recorded by them in ]8()2. one of the conditions of the tenure was 
thus expressed: — 

Para. b. " Relating to the mode of alienation of the property — ICvery 
shareholder has a right to transfer his own share. But at the time of 
transfer it will be his duty to give notice and offer to sell or mortgage it 
at a proper consideration to his near sharer. first, and in case of his refusal, 
to his other sharer of the village. If he does not agree or pay proper 
consideration for tlie same, ha will then have power to transfer it to 
anyone he likes. No pre-emption plea will then be entertainable." 

In these circumstances the appellaut's counsel was able only to found 
upon two means of proving the averment that Zalim Puri was one of the 
sect of Nihanfjs : the first being two successive descents of shares of the 
mauzas in question which are said to have followed in favor of disci- 
ples and members of the sect of Nihamis, and not [204] of natural heirs, 
and the second consisting of the parole testimony adduced. The plaintiffs 
refer to the transfer statements taken from the revenue books for the years 
1290 and 1291 Fasli {1883*84) relating to these mauzas, in which Gajraj 
and Lachhi were represented as disciples of Jaikisben, and Zalim was 
represented as a disciple of Sukh Lai. and from which it is inferred that 
Maheshur’s share descended on his death to Nainsukh as his disciple, and 
that the share of Nainsukh on his death fell to Gajraj and Lachhi, the 
plaintiffs, also in their character as disciples. Bub assuming that the en- 
tries founded on do show that in these two instances the succession was as 
alleged, this circumstance alone falls a long way short of what would be 
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required to prove that Zalim Puri belonged to the sect of NiJianfjs, or that 
as to his separate property the rule of succession by a disciple applied, 
controlling the ordinary law of succession. The entries seem to be 
inconsistent with the arrangement of the 31sb May 1879, by which the 
entire mauzas Belwa, Bhartarsota and Anarhua were given to Zalim 
Puri. They were made, it may be assumed, on the requisition of Gajraj 
as lambardar of the villages. They are really in substance but one entry, 
for each of them is simply a repetition of the first, and so far is this carried 
that in the last of them in September 1884, Zalim Puri’s name is entered 
for bis share though he had died in June of that year. 

In regard to the oral testimony there are no doubt a number of 
witnesses wbo say that Zalim Puri was a member of the spiritual body to 
which they depose the villages belonged. On the other hand, there are 
many witnesses lor the defence to the contrary effect. The plaintiffs’ 
witnesses, however, in many instances cannot be relied on, because 
though professing to have had very full means of knowledge of Zalim* 
Puri’s life and circumstances, they give an untrue account of bis connec- 
tion with the joint property as a purchase made, so far as he was 
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1893 ooncernecl, with his own means, and because they declare that Zalim 
Dkc. 16. Puri was not married and had not a son. Their Lordships are unable 

to place reliance on such evidence as proof of the facts the onus of 

Privy establishing which lies on the [205] plainbilfs. On the other hand, it 
Council, is worthy of notice that the plaintiff Gajraj did not himself appear as a 

witness, and that while all the plaintiffs’ witnesses, say the Nihangs “ do 

16 A 191 Qot marry, ” Zalim Puri certainly openly married and became a house- 
(P.C.i= holder many years before his death, and for these years led a domestic 
311. A. 17= life with his wife and family. The regularity of his marriage was no 
6 Sar P C.J, doubt open to question with any one having a title to challenge it, because 

of the difference of caste between the parties ; but its importance and that 
of the family life ho led are not thereby destroyed as facts bearing on the 
question of bis having been a Nihang. Their Lordships are, however, 
disposed to agree with the learned Judges of the High Court that the 
position taken up by the plaintiffs in the proceedings of 1879, looked at 
in the light of the whole evidence now before the Board, is decisive against 
the appellant’s present contention. In their petition of the 16bh April of 
that year, presented as “ shareholders and lambardars of mauza Belwa,” 
filed with reference to a petition by Zalim Puri to have their names 
expunged and his name entered in respect of a certain share of that 
village, they alleged : — 

“5. The genealogical table is entirely wrong, because the petitioners' 
(objectors’) gaddi is occupied by Nihangs, who do not marry. When the 
petitioner has married and has got a wife and children, and be is a house- 
holder, he cannot belong to the family of the petitioners. The genealogical 
table alleged by the petitioner is wrong. People of different castes make 
purchases in a mauza, but that does nob mean that they belong to one and 

the same family.” 

Their Lordships cannot better express the contrast between this state- 
ment and the position which the plaintiffs now after the lapse of many 
years seek to assume in their present plaint, than by referring to the follow- 
ing passage from the judgment of the High Court, in which reference is 
also made to the plaintiffs’ pleading in a proceeding in March of the same 

year, 1879 : — 

“Now, every single allegation contained in para. 5 of the petition 
of 1879 is a direct contradiction of the plaintiffs’ case here. They say 
here that Zalim Puri was a Nihang. They said then that [206] he was a 
married man. They say here that he never was married and must have been 
without a child. In para. 5 they said that he was a married man and bad 
issue. They say here that ho was a Nihang, which excludes the notion of his 
being a grifiastha. They said there that he was married and was a house- 
holder, and thus could not belong to the family to which they belonged. 
They said in 1879 that he did not belong to the order of religious mendi- 
cants, and they account in their petition of 1879 for his being recorded in 
these'villages, not on the ground that be was a disciple by descent from 
Jaikishen Puri, but by the suggestion that persons of other caste might bo 
casually associated in purchases in the same village. On the 25th March 
1879, these persons who now say that Zalim Puri was a member of their 
TOligious family of Nihangs and a Sanyasi, and who claim that he was by 
religious descent a spiritual brother of theirs, denied that he was tho 
religious son of Jaikishen. They styled themselves in the previous suit 
as zatoindars. What did they say about Zalim Pun in that suit ? They 
did not describe him as the son of Jaikishen Pun. If their case here is 
true he was as much a son of Jaikishen Puri in religion as they were 
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through Sukh Lai Puri. This was the religious connectioo between them 

if their case is true. But they then described Zalim Puri as a person 

whose parentage was unknown in 1879. Tliese persons now come and p 
say that, because Zalim Puri was a disciple of Sukh Lai Puri, who was a 
disciple of Hira Puri, from whom they are descended in their religious Co^ciL. 
pedigree, there are entitled to succeed to the property left by Zalim Puri. 

It is curious that in 1879, if their present case is true, they should have 
described Zalim Puri as a person whose parentage was unknown. If their 
case was true, they would have described him as they do now. 

Their Lordships agree with the learned Judges of the High Court in • 

holding that the plaintiffs have failed to prove that Zalim Puri was a 
member of the sect of Nihan(j‘i \ and they will therefore humbly advise 
Her Majesty that the judgment of tlie High Court ought to be affirmed 
and the appeal dismissed. The appellant must pay the costs of appeal. 

Appeal (Ustnisacd. 

[207] Solicitors for the appellant:— Messrs. Ranken Ford, Ford and 
Chester. 

Solicitors for the respondent: — Messrs. Pyke and Parrott. 


16 A. 207 = 14 A. W. N. (1894) 57. 

APPELLATK CRIMINAL. 

Before Mr. Justice Knox and Mr. Justice Biirkitt. 


Queen-Empkess (\ Nasiu-U1)-1)1N and others. L9th January, 1894. J 

Criminal Procedure Code, sv. 161. iCi— made to Police officer in thelconrse of 
an investigation— Uae oj notes of such statements at trial before the. Court of 
Session —Practice. 

A police officer's* notes of statements made to him in the course of an investiga- 
tion and recorded by him under s. 16L of the Code of Criminal Procedure should, 
if used lit all at the subsequent trial, be used only after proper proof of them and 
of the circumstances under which they were recorded, and under the direct 
sanction of the presiding Judge Copies of such notes should not be given wiih- 
oub quesuou and as a matter of ooursc to the accused or his counsel. 

[R.. 19 A. 390 (411) = 17 A. W. N. 174 (P. B ); 9 C. P. L. R. 33 (34) (Cr.) ; Con., 11 
Or. L. J. U7 (l20/ = 6 lud. Cas. 357 »361j = 13 O. C. 7 (16).] 

This was an appeal by one Nasir-ud-din and three other persons 
from convictions under ss. 302 and .302 read with s. 114 of the Indian 
Penal Code, and sentences of death passed by the Sessions Judge of 
Allahabad. The case was also before the High Court for conhrmation of 
the sentences of death. The appeal came before Kno.’t and Burkitt, JJ., 
who agreed in finding the charges against the appellants not proved. The 
judgments are based entirely on facts, and are in the main immaterial for 
the purposes of the present report. But in the course of his judgment 
Knox, J., had occasion to comment on the use in the Court below of the 
record made by the police officer investigating the case of the statements 
made to him by various persons examined in the course of such investiga- 
tion under s. 161 of the Code of Criminal Procedure. These observations 
are given below, the rest of the judgment and that of Burkitt, J., being 
omitted. 

• Criminal Appeal, No. 856 of 1893, against the order of F. E. Elliot. Esq., 
Sessions Judge of Allahabad, dated the 19th September 1893. 
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The Hon'ble Mr. Colvm^ Messrs. T. Conlan, A. 3. S. Beid and 
S. Aviir-2id-(H7i. for the appellants. 

[208] The Public Prosecutor (Mr. A. Sirachey), for the Crown. 

JUDGMENT. 

Kno.K, J., (after dealing at length with the facts of the case) con- 
tinued Still more extraordinary is a permission given before the case 
came on for trial by which the accused were granted copies of statements 
recorded by the police during the investigation. Such statements are 
recorded by police officers in the most haphazard manner. Officers conduct- 
ing an investigation not unnaturally record what seems in their opinion 
material to the case at that stage and omit many matters equally material, 
and. it may be, of supreme importance as the case develops. Besides that, 
in most cases they are not experts of what is and what is not evidence. The 
statements are recorded often hurriedly in the midst of a crowd and 
confusion, subject to frequent interruption and suggestions from bystanders. 
Over and above all, they cannot be in any sense termed depositions, for 
they are oot prepared in the way of a deposition, they are not read over 
to, nor are they signed by, the deponents. There is no guarantee that they 
do not contain much more or much less than what the witness has said. 
The law has safeguarded the use of them, and it never can have been the 
intention of the Legislature that, as in this case, copies of them should 
have been without question and as a matter of course made over to the 
accused or their counsel. 

It is obvious that such statements, if used at all, should only be used 
after proper proof of them and of the circumstances under which they 
were recorded, and under the direct sanction of the presiding Judge. 

Mr. Cdilan, who conducted the case for the accused in the Sessions 
Court, assures us. and I accept of course the assurance without hesitation, 
that the statements put in by the defence for the purpose of contradict- 
ing the witnesses for the Crown were duly proved and put to each witness 
after proof. Still, such a matter should not have been left without note 
on the record, as it has been in some instances in this case. I cannot but 
feel considerable surprise at the entire absence of any attempt on the part 
of the Crown to call upon the witnesses to explain the contradictions, real 
or apparent. A [209] witness in this country to whom a statement is 
put, often fails to attempt an explanation from his confused state of mind 
at the moment : but it by no means follows that if be were given the 
opportunity and invited to explain, that he could not satisfactorily account 
for what appear to be discrepancies. It is in my opinion the distinct duty 
of a public prosecutor to give such opportunities to a witness, and not to 
leave the statements until it has been shown that an opportunity has been 
given to the witness for explanation. In these remarks my brother Burkitt 
has authorized me to say that he fully concurs. 
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16 A. 209 = 14 A.W.N. (1894) 22. 

APPELLATE CIVIL. 

Before Sir John Edue, Kt., Chief Justice and Mr. Justice Banerji. 

DlHil SlUGH {Plaintiff) y. Jhanno KuaH AND ANOTHER {Defendants). 

[17Dh Jaruary, 1894.) 

■let XIX of 1873 (xV.ir.P. hand Recenue Actt, s. 11 - Lanaholdcr 

nation of rent -Sail for arrears of rent as so aetermined for a period imoi to such 

fieUTinination. 

All order ol a Settlement Officer under s. 77 o( Act No, XIX of 1873 determm- 
iug rent is a purely prospective order and will not entitle the lai.alorJ to sue i 
te^nt for rent at the ra.e fixed thereby for any period 

of July next following the date of such erder. Mahad.o i rasxd v. Matliuta(i, 
disiioguisbed. 

[F.. 2 A.L.J. 1 ; R.. 20 A. 29Gt298,.] 

The facts of this case auflicieotly appear from the judgmetit of the 
Court. 

Babu Jogindro Nath Chaudhri, for the appellant. 

Mr. 11. C. Siblett, for the respondents. 

JUDGMENT. 

Eikie, C. J., and B.anerji. J.— This appeal has arisen in a suit for 

arrears of rent brought under s. 93 of Act No. XII of ^ n u 

Revenue. The defendants were ex-proprietary tenants. The landlord had 
obtained an order from a Settlement Otiicer under Act No. XIX of 1873 
determining the rent. The arrears for which [210] he sued were m 
respect of a period prior to the date of that order. Tne learned District 
Judge held that s. 77 of Act No. XIX ot 1873 applied and prevented the 
plaiutitf from obtaining in respect of the period m question a decree for 
the rent as fixed by the order of the Settlement Officer. Tne plaintiff has 
apiiealed. The Full Bench ruling in Maliadeo Prasad v. Mathura (l) has 
been relied upon on behalf of the plaintiff-appellant, as has also the judg- 
tnent of this Court in Ranjit Singh v. Diwan Singh (2). On the other 
hand, the judgment of this Court in Radha Prasad Singh v. Jugal Das (3) 
has been relied upon. We do not question the correctness ot the judg- 
ment of the Full Bench in Mahadeo Prasad v. Mathura, but in that case, 
the rent of the occupancy-tenant had been determined on an application 
under s. 9o. cl. {li of Act No. XII of 1881. In the present case the deter- 
mination of the rent was under Act No. XIX of 1873. It was competent to 
the landlord to have obtained a determination of the rent under Act No. XII 
of 1881, and if he had done so we could have applied the ruling of the 
Full Bench. In our opinion the effect of s. 77 ol Act No. XIX of 1873 
is to limit the determination of the rent determined by a Settlement 
Officer under that Act to the rent which shall be payable from the 1st day 
of July following the date of the order, *and therefore cannot be treated as 
a determination of the rent at which ihe tenant is to be taken to be hold- 
ing tbe land at or prior to the date of the order. The ruling in Radha 
Prasad Singh v. Jugal Das (3) is in conflict with that in Ranjit Singh v. 
Diwan Singh (2). and further, it seems to us contrary to the whole policy 

* Second Appeal, No. 800 of 1892, from a decree of A. M. Markham, Esq., District 
Judge of Meerut, dated the 10th May 1892, confirming a decree of Seth Harnam 
Cbundec, Deputy OoUeotorof Bulandsbahr, dated tbe 18tb December 1890. 

(1) 8 A. 189. (2) 9 A. W. N. (1889) 176. (3) 9 A. 185. 
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of AcC No. XIX of 1873 and Acfc No. XII of 1881 that a Civil Court 
should determino the root payable in respect of a holding to which those 
Acts apply. We dismiss the appeal with costs. 

Appeal dismissed. 


16 A. 211 = 14 A.W.N. (1894) 22. 

[211] APPELL.ATE CIVIL. 

Before Sir John I^jdgc, Kt., Chief Justice and Mr. Justice Banerji. 


Ghamandi Lal {Plaintiff) v. Amir Begam [Defendant) 

flSth January, 1894.] 

Civil Procedure ijodc, s. 365 — tion-joinder-— Death of appellant during pendency of 
appeal— One only o/ three representatives brought upon the record — Abatement of 
appeal. 

The words “the legal representative ” in s. 365 of the Code of Civil Procedure 
must, where there are more than one legal representative, be read in the plural. 

Hence where a sole appellant died during the pendency of his appeal, leaving 
three legal representatives, and only one of such legal representatives was brought 
upon the record in the place of the deceasf^d appellant within the prescribed 
period of limitation : Held that the appeal must abate. Either all the legal 
representatives of the deceased appellant should have been brought upon the 
record as appellants, or, if any had refused to be joined as appellants, they 
should have been brought on as respondents. 

[(Overruled by 25 A. 27) ; F.. 30 A. 117 = 5 A.L J. 62 = A.W.N. (1908) 41 = 3 M.L.T. 
207 : 4 A.L.J. 344 ; R.. 22 A. 222 ; D , 25 A. 27 = 22 A.W.N. 171; 23 M. 125 (131); 
26 M. 230 (235) = 12 M.L.J. 368 (374). j 

The facts of the case sufficieutly appear from the judgmeut of the 
Court. 

Babu DurgaCharan Banerji^ for the appellants. 

The respondent was not represented. 

JUDGMENT. 

Edge, C. J., and Banerji, J. — The plaintiff, appellant here, obtain- 
ed a decree against a Muhammadan. From that decree the Muham- 
madan appealed, and after his appeal had been admitted on the register 
he died. The Muhammadan left three heirs. One on|y of those heirs 
was brought on the record as representative of the deceased appellant. 
The plaintiff respondent in the Court below, opposed the bringing on of 
one only of the heirs. The learned District Judge applied s. 544 of the 
Code of Civil Procedure. His view was that the original sole defendant 
having died, there were three separate defendants, bis representatives, in 
existence, and that one of them might carry on the appeal. The Judge 
overlooked the fact that the three representatives were not on the record 
and could in no sense have been considered as three separate defendants. 
He also overlooked the fact that where a defendant dies after decree and 
leaves, say, three legal representatives, each of these representa* [212] 
tives is not entitled to bring a separate appeal against the decree. 
In such a case there could be only one appeal. Section 544 has no appli- 
cation to a case like this. The defendant, appellant in the Court below, 

* Second Appeal, No. 735 of 1992, from a decree of A.M. Markham, Esq., District 
Judge of Meerut, dated the 10th May 1892. reversing a decree of Babu Piari Lai, 
Subordinate Judge of Meerut, dated the 23rd December 1890. 
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having died, the appeal could only be carried on if such person or persons 
as represented the interests of the deceased apoellant were on the record. 
This lady, who was brought on adversely to the plaintiff, being u Muham- 
madan, did not represent the interest of the decea-.ed Muhammadan defend- 
ant, although she may have represented her own interest as one of the heirs# 
In s. 365 the words “ tlie legal reuresentative ” must, where there are 
more than one legal represeutative. bo read in tlie plural. It iniglit be 
that one only of the legal representatives ot a deceased appellant was will- 
ing to carry on the aopaal. In that case that legal representative should 
make the other legal representatives parties to the appeal as respondents, 
if they refused to join as appellants, so that the Court might have before 
it all the persons whose interests might be atlected bv the decree in appeal. 
The legal representatives of the deceased appellant not having been 
brought upon the record in the Court below within time, or at all, tlie 
appeal below abated, and an order to that effect should have been made. 
We allow this appeal with costs, and. setting aside the decree of the 
Court below with costs, we decree tha' the appeal below abated and that 
the decree of the first Court stood. 

Ajfjh^al (Icrrtu’d. 


16 A. 212=14 A.W,N. (1894), 49. 

APPELLATE CRIMINAL. 

Before Mr. Justice Tyrrell, tmd Mr. Justice Blair. 


Queen-Empress v. Roiunson. [23rd -lanuary, 1891,] 

Criminal Procedure Cod*’, s-i. 417, All-Appeal bi/ Go’^ernnu nt ~ Practice— Act XV of 
lS12(ltuiian Cltri.'itmn .Marriage Actt, Si>. I'-.Ob- False dcdaraii'in—Act No. XLVof 
1860 [Indian Penal Code), s. m3 - Maxim “ Ignorantin juris non c.rcnsat." 

The maxim iqnvra>ilin juris non er.cusal eaimot he applied to a declaration’ 
though in laot false, made under s. IS of Act No XV of 1872, il.a^mueb as the 
[213] declaration required hy that section to be made is a declaration as to the 
belief only of the person nuking it : and further, in order to entail the penal 
uonscquences provided for by s. GO of the said Act, such false declaration must be 
made " intentionally.” 

An appeal on behalf of Government in the exercise of the powers conferred by 
s. 417 oftho Ci»de of Crimitial l^rocedure should not be entertained when the 
judgment, appeale.! from is ba-ed upon facts and the conclusions of the Court are 
such as may r»‘a8onablv bo arrived at upon the facts found. Empress of India v. 
Gayadin vU referr^-d to. 

CDUa.. 17 O.P.L.R. 75 (991 ; R.. 2i A. 122 (I26i ; 7 P.R. 1904 Cr. = 97 P.L.K. 1904 ; 
“2L.B.R. 30.3=1 Cr.L.J. 1022.] 

The facts of this case are sufficiently stated in the judgment of the 
Court. 

The Public Prosecutor (Mr. A. Strachey), for the apoellant. 

The judgment of the Court (TYRRELL and Blair, JJ.) was delivered 
by Blair, J 


JUDGMENT. 

This is an appeal by the Local Government under s. 417 of the Code 
of Criminal Procedure from the ord er of Mr. Lyle, Joint Magistrate of 

• Criminal Appeal No. 840 of 1893 (bv Goveroment) from the order of H. W. Lyle 
Esq., Joint Magistrate of Benares, daicd the 5th of June 1893, ’ 

(1) 4 A. 148. 
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1894 Beoares, dated the 5th of June 1893, acquitting the abovenanaed Francis 
Jan. 23. Robinson of an otience punishable under s. 193 of the Indian Penal Code 

read with s. 66 of the Act XV of 1872, on the grounds, first, that it was 
Appel- essential to the doing of justice that the Magistrate should have summoned 
TjATB and examined as witnesses the Rev. H. A. Sealy and Mr. Charles Wood- 
Griminal. under the powers conferred by ss. 252 and 540 of the Code of 
— Criminal Procedure, inasmuch as the Magistrate was well aware of the 
16 A. 2!2= importance of the evidence those witnesses were in a position to give, and, 
14 A.W.N. secondly, that the Magistrate ought cot to have refused the complainant’s 
(1894) 49. application to summon certain witnesses. The applicant thereupon prayed 

this Court to direct the re-trial of the accused and to direct the Magis- 
trate to take the evidence of the Rev. Mr. Sealy and Mr. Charles Wood- 
ward and to certify the said evidence to this Court. The Magistrate has 
been directed to take and certify such evidence as prayed and the evidence 
of the Rev. Mr. Sealy has been taken and certified accordingly. It has 
not been possible to take the evidence of Mr. Woodward. 

There now remains for decision the single question whether the 
petition of appeal, in so far as it prays for a re-trial, ought to be [214] 
admitted or summarily rejected under the provision of s. 421 of Act X of 
1882. The Court has perused the petition, the copy of the order complain- 
ed of, has sent for and perused the record, and has lieard the learned 
Public Prosecutor in support of the application. 

The principles to be applied on the hearing of this appeal are fully 
and satisfactorily laid down in the case of the Emjiress of India v. 
Gayadin (1). In considering an appeal by Government against an 
order of acquittal, it is not for the High Court to say whether, if it had 
been trying the case, it might not have taken a view opposed to that of 
the lower Court. That is not the test to be applied to determine such 
an appeal. While the High Court fully recognizes the necessity for the 
existence of such powers in the Local Government in this country, it 
is equally clear that those powers should be most sparingly enforced ; and, 
in respect to pure questions of fact, only in those cases where, through 
the incompetence, stupidity or perversity of a subordinate tribunal, 
such unreasonable or distorted conclusions have been drawn from evi- 
dence as to produce a positive miscarriage of justice. It is nob because 
a Judge or Magistrate has taken a view ot the case in which the Govern- 
ment does not coincide, and has acquitted the accused persons, that an 
appeal from his decision must necessarily prevail, or that the High Court 
should be called upon to disturb the ordinary course of justice by putting 
in force the arbitrary powers conferred by s. 417. The doing so should 
be limited to those instances in which the lower Court has so obstinately 
blundered and gone wrong as to produce a result mischievous alike to 
the administration of justice and the interests of the public. The Sessions 
Judge in the present case has bad the witnesses before him, and 
consequently the best opportunity of judging their truth ; and he appears 
to have conducted the inquiry with care and patience, and to have weighed 
and considered the facts to the best of his ability. It may be that the 
High Court may have arrived at a different view ; but holding this decision 
to be an honest and not unreasonable one, of which the facts were 
suseenbible, the High Court unhesitatingly dismissed the appeal. 

[215] The facts of the present case are these : — The accused person, 
who is an Englishman and a member of the Church of England, was 
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contemplating marriage with the sister of his deceased wife. With a view 1891 

to procuring the solemnization of the intended marriage, a sworn declara- 

tion was made by Robinson and the lady he intended to marry, the AppEL- 

material words of which are ; — ‘ Deponents further make oath and * 

say (each as to his and her own belief), that there is no let or impediment LATE 

of’pre-contract, kindred or alliance, or any other lawful cause whatsoever, CRIMINAL. 

or any suit pending in any Ecclesiastical Court, to bar or hinder the said = 

intended marriage.” UA.W.N. 

The defendant was brought into Court upon the allegation that at the 
time he made the said declaration he knew as a matter of fact that it was 
untrue. That he was aware that the person ho intended to marry was 
the sister of his previous wife is beyond doubt, as is proved by a letter 
written hy him to the Rev. Mr. Jones on the IJth of December 18112, 
hut his defence was based on the statement that he was not aware at the 
time of making the declaration that such athnity constituted an impedi- 
ment within the meaning of s. 18 of Act No. X\ of 1872 to bar or hinder 
the said marriage. 

That such a marriage between Homan Catholics would be illegal has 
i)een held by a Full Bench of the High Court of Calcutta in the case of 
Lopez V. Lopez (1), wherein it was held that the prohibited degrees for 
parties to that marriage (who were not of English domicile) were those 
prohibited by the customary law of the class to which they belonged, that 
is to say, the Law of the Roman Catholic Church as applied in this 
country. Three years later Mr. Justice Straight in an unreported case 
[Piman v. Bindhaunh, Matrimonial Jurisdiction No. I of 1888) held that a 
similar marriage between English people who were also members of the 
Church of England was invalid, basing his decision on the ground that 
botli parties were domiciled in England and, as such, were subject to the 
English Law. 

In the case of Hilliard v. Mitchell in (2), Mr. Justice Wilson held that 
persons iieing of English domicile and also members of the [216] Church of 
England were prohibited from such a marriage, both by the law of 
England and by the law of the class, to wit, the Church of England, to 
which they belonged. We are not disposed on an e.c parte application to 
controvert the soundness of these rulings, which indeed have not been 
questioned by the Magistrate in his adjudication. 

We have now to consider whether this is a case to which the doctrine 
of “ ujnorantia juris non excusat" can be held to apply. Section 60 of 
Act No. XV of 1872 makes penal the “ intentionally making a false oath.” 

The alleged false declaration was made *' to the best of the deponent’s 
belief.” The word “intentionally” would be superfluous if the law is 
taken to impute knowledge whether it in fact exists or not. The limita- 
tion “ to the best of his belief” would be removed by holding that such 
belief or non belief was immaterial. Bub s. 18 of Act XY of 1872 imposes 
a declaration of belief only. It is in these words “ that he or she believes 
that there is not any impediment of kindred, or affinity, or other lawful 
hindrance to the said marriage.” We therefore are of opinion that the 
Magistrate rightly tried the question whether it was proved satisfactorily 
that the accused was conscious that he was making a false declaration 
when he deposed that he did not in fact know that there was any legal 
impediment to the intended marriage. Indeed, we do not think the 

(1) 12 0. 706. (2) 17 c. 324. 
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contrary proposition was seriously maintained or raised in the petition of 
appeal. 

The evidence pro and con seems to have been ably and impartially 
discussed by the Magistrate, and we certainly do not think that the con- 
clusion at which he arrived was an unreasonable one. The standard of 
proof in a criminal trial is not the sanae as in an ordinary civil case. No 
conviction should be arrived at unless upon clear, cogent and coherent evi- 
dence which leaves upon thenaind no substantial doubt. The fact that one 
reverend gentleman was willing to perform the ceremony in the present 
case, and that another responsible functionary had, under the advice of the 
Advocate-General of Bengal, solemnized a marriage between persons similar- 
ly related, would hardly conduce to the belief that the prohibition of such 
t2l7]marriages was imperatively enacted by the law. It might have been 
so laid down by Ecclesiastical authoriDv, and might also form part 
of the law of England ; but to a person who knew or believed he knew 
that there were parts of the British dominions not remote from India 
where no similar restriction was in force, the inference would be by 
DO means clear than the law in India followed in this respect the 
law of England. It was an inference not drawn by the Magistrate until 
referred to authority, nor by the Rev. Mr. Jones nor by Mr. Kemble. It 
seems difficult then to impute a more accurate knowledge to the manager 
of the refreshment-room at Buxar station. The evidence of the Rev. 
Mr. Sealy taken by special order of this Court is instructive on this point. 
He says : — “I was no& sure that in India the law was the same as in 
England, nor did I know that there was any difference between the state 
of things in India and Ceylon.” He states also, in relation to Mr. Charles 
Woodward, who was the brother of the lady proposed to be married and 
strongly opposed to the marriage, that “ the reason be gave” (for opposing 
the marriage) “ was that it was contrary to the law of the Church of 
England and that as a" communicant member he objected to it.” The 
inference seems obvious that Mr. Charles Woodward also was ignorant 
that such a marriage was illegal. 

The silences and concealments on the part of the accused, upon which 
the prosecution relies as proof of guilty knowledge, may be fairly and 
naturally explained by his desire to escape obstruction by the Ecclesiasti- 
cal authorities conscientiously acting for the enforcement of Church law 
and do not constrain us to impute to him knovvledge that his proposed 
marriage was in violation of the law of the land. The evidence of Mr. 
Sealy, taken at the instance of the complainant, appears to us to fully 
justify the finding of the Magistrate. He says that Robinson expressed 
his willingness to go to Ceylon or some other colony to be married, if the 
intended marriage was illegal in India. Mr. Sealy also says in answer 
to the accused : — “ I should not have thoughc it possible that you 
would have done anything which you knew to be contrary to tbe 
law, and which would render you liable to a criminal action. I never • 
£218] pointed out that you would be liable to anv legal penalty. I only 
pointed out what your position would be in society and in the eyes of the 
Church.” Mr. Sealy also gave the accused a high character for infcegricy 
and straightforwardness. 

Under these circumstances we are satisfied that no case has been 
established for the exercise of our exceptional jurisdiction. We therefore 
reject this petition of anpeal. 
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APPELLATE CUVIL. 

Before Sir John Edije, A7.. Chief Justice, and Mr. Justice, Bancrjt. 


Bhagwat Das {Piamttff) l-. Dkhi Din and anothek {Dcfewlanh). 

[-2-ltli .Tanuary, 1S94.J 

Civil Procedure Code, 6*. 5'it^~^Applicalion to summon u ituesses- Duty of Court in 
respect of such application— Effect of refusal of Court to summon u-iin^sses — Appeal. 

Where a person making an application to a Civil Court for witnesses to bo sum- 
moned has uegliguntlv orwith iiilonttou to delay the hearing postpone! the 
making of his application for a summons until a time when it would bo impos- 
sible to obtain the attendance of the witnesses at the hearing, ihc Court might 
properly refuse to adjourn the hearing, but nevertheless it would be the duty of 
the Court to order the summons asked for to issue, as the Courtis not given a 
discretion under s. 159 of the Code of Civil Brocedure enabling it to refuse suoh an 
application. 

Where under circumstauce." similar to tho>e indicated above an application to 
summon witnesse- was refused and that refusal was nude one of the grounds of 
appeal against the decree in the suit; Held that s- 578 of the Code of Civil 
Procedure would apply if the irregularity in refusing tiie application did not 
afiect the merits of tbie case. If it did afleot the merits of the case. i lie ground 
of appeal would be a good one. Krishna Churn Baisack v. Prolah Chunder 
Surma (1) and Rai Kali v, Alarokh Pirbhai (‘21 approved. 

[R.. 13 C.P.L.R. 152.] 

The facta of fehis ca^e sutUcienbly appear from the judgment of the 
Court. 

Maulvi Muhammid Isheui, for the appellant. 

Pandit Sundar Lai, for the respondents. 

JUDGMENT. 

[219] Edge, C. J.. and BaneiMI, J. — The plaintiff in the suit out of 

which this appeal has arisen applied on the 17th of March, 1892. to the 

Subordinate Judge, in whose Court the suit was, to have some witnesses 

examined nnon commission and to have other witnesses residing in 

Benares, Mirisapur and Ghaziour examined. The suit was in tlie Court 

of the Subordinate Judge of Allahabad. Benares, Mir/.SDur and Ghazinur 

% 

are connected by railway and are within 200 miles of Allahabad. Conse- 
quently those persons are persons who would have been bound under 
s. 176 of the Code of Civil Procedure to attend in person and give evidence. 
The application for a commission related to persons whom it was desired to 
examine and who resided in Calcutta and Gorakhpur. The 11th of February, 
1892, was the date which had been fixed for the settlement of issues, and the 
21st of March, 1992, was the date fixed for the hearing of suit. The Subordi- 
nate Judge refused the anuHcation. We presume he thought it too late, and 
that the witnesses could not have been produced before the Court at the 
hearing on the 2l8b. We entirely agree with the High Court at Calcutta 
in Krishna Churn Baisack v. Prolah Chunder Surma (1) that a Court oucht 
not to refuse an application for a summons to compel the attendance of 
witnesses merely because in its opinion the witnesses cannot be present 
before the termination of the trial. To the same effect is the decision of 

• Second Appeal No. 784 of 1892 from a decree of G. P. G. Forbes, Esq., Officiat- 
ing Distnet Judge of Allahabad, dated the 31s6 of May 1896, conarming a decree of 
Babu Piari Lai. Subordinate Judge of Allahabad, dated the21ht March 1692. 

(1) 7 C. 560. (.2j 15 B. 86. 
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the Bombay Court io Rai Kuli v. Alarakh Pirhhai (1). In each of these 
cases it was pointed out that the Court may refuse to adjourn the hearing 
in order that the witnesses may attend. We are of opinion that where the 
applicant for a summons has negligently or with intention to delay the 
hearing postponed the making of his application for a summons until 
a time when it would be impossible to obtain the attendance of the 
witnesses at the hearing, the Court might properly refuse to adjourn the 
hearing, but nevertheless it would be the duty of the Court to order the 
summons asked for to issue, as a Court is not given a discretion under 
S.159 of the Code of Civil Procedure enabling it to refuse such an application. 
[220] We are not now referring to what would take place if the applicant 
did not within time fixed by the Court make the denosit referred to in 
s. ] 60 of the Code. We are also of opinion that where an application such 
as was made here has been refused and Chat refusal is one of the grounds 
taken by the appellant in appeal from the decree in the suit, s. 578 of the 
Code would apply, if the irregularity in refusing the apnlication did not 
adect the merits of the case. If it did aifect the merits of the case it 
would be a good ground of appeal. 

Now in this case it is very difficult to ascertain, whether, if these 
witnesses had been called, their evidence would or would not have been 
admissible in the lower Appellate Court in this case. On behalf of the 
plaintiff, who was appellant, it was alleged that one Gopi Nath, who was 
one of the persons mentioned in the application, would be a material 
witness as to the contents of the sarkkai and the consideration, if any, 
given for the sale to the nlaintiff. The lower Appellate Court went into 
the question of whether the evidence of Gopi Nath would have been ad- 
missible. the sarkhat not having been produced and its absence not having 
been in the opinion of the lower Appellate Court accounted for. On the 
evidence before us, vve cannot arrive at a conclusion as to whether the 
lower Appellate Court was right or wrong in the opinion which it formed 
as bo the inadmissibility of Gopi Nath’s proposed evidence. In our opi- 
nion where a partv in appeal desires to show that the evidence which he 
expected from a witness whom he desired to have summoned would be 
material, it is for that party by affidavit or otherwise to satisfy the Court 
that the evidence would have been admissible and would have been 


material. 

In this case, although it is possible that Gopi Nath’s evidence might 
not have been believed had he been examined, it might have been admis- 
sible and might possibly have been material. 

We direct the lower Appellate Court to summon, subject to the plain- 
tiff’s making tne necessary payments, such of the witnesses included in 
his application of the 17bh of March, 1892, as were not summoned, and to 
take the material evidence, if any, which may be [221] admissible, of 
such witnesses ; to consider the whole evidence in the case and to return 
the findings on the issues involved in the appeal to this Court. Ten days 
will be allowed for objections on the return. 


Cause remanded. 
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APPELLATK CIVIL. 

Before Sir John Echjc, Kl., Chief Justice, awJ Mr. Justice Burkitt. 


Rama Hand and others U'laintiff.s) r. Surgiani {Defendant).' 

[2nd Keln'uai-y, 1894.] 

Hindu Laiu — Mit,ikshara ~ln}i€ri(ctncc — “ Step-mot Jier" — t'u^tuiv. — Nature of evidence 
yiecessarj/to e.stihlish a cu-itom ot varinnee irith the -leneral lair. 

Accn'-rliiiij to the Mi^Ak'harrt school of Hin4n law a step nio'.her, not Ij^ing one 
of the fetnales expressly named in the Mitakshar^ and not boing included under 
the term “mother” in Chapter II, .s. 3. cannot inherit from her deceased step-son, 
Oauri Snhai v. liukko t\), Jagnt Narnin v Sheo Dni {2). Lain Jnti Lai v. 
Musnmmnt Durami Kower i.3). Kc.isnrbni v. Valnb Raoji (4) and Kunutravelu v. 
Virnna Goiindan (5) referred lo. 

Whore it. is s lught toes‘.>iblisl) the exisrenc'* of a custom. modif> ing or varying 
the general law, the kind of evidence chat ought to he regarded is evidence show- 
ing that the right eUimtd by custom was more or lo^s contesced and the contest 
abiodoned by some one vvho, i( the custom had not existed, would have been 
entitled, or evidonce showing that ec lerallv in the district the custom was 
follovved to the exclusion of pc^r.sons who, if it had not been for the custom, 
would presumably have enforced their right under the general law. 

[P.. 28 A. lfl7 = G90.o) A W.N 242 = 2 A.L J. 8.54; R.. 37 C. 214 (219)- 11 C.L.J. 588 
(590 ^ 14 C.W.N. 443 i4 45)=.o Ind, Cas. 135 (130); 17 C.L..T. 405 (400) = 18 Ind, 
Ca-;. 900 (9021; 31 P H. 1907=112 P.W.R 1907: 99 P.R. 1907= 107 P.L R. 
1909. 3 P.R. 1909 = 94 P.L R. 1908= 16 P.W.R 1908 ] 

The facts of this case suHicierUly appear from the jadjiraent of tl»o 
Court. 

Paudit Sunder Lai. for the aopfiliunts. 

Mr. 2\ Conlan and Pandit Moti Lnl. for the respondent. 


JUDGMENT. 


Edge, C. J., and Burkitt, J. — The appellants in this second appeal 
are the plaintiffs in a suit brought against one Musammat Surgiani to 
recover certain immoveable properly which the plaintiffs alleged that they 
became entitled to upon the death of one Chobe. Musammat Surgiani is 
the widow of one Kheri. Kheri [222] had a son named Balak who sur- 
vived him. As Balak was a separated Hindu, on his death his widow 
Musammat Chote took the property in suit which had belonged to Balak 
in his lifetime. There are ten degrees of relationship between the plain- 
tiffs and Balak. Both Balak and the plaintiffs are descended from a com- 
mon ancestor, one Dharam Singh. Balak was the steo-son of Musammat 
Surgiani, being the son of Kheri by another wife. In the written state- 
ment of Musammat Surgiani she denied that the plaintiffs were in any 
way related to Kheri or Balak. She alleged in the second paragraph that 
she had a preferential right to hold possession of the property on the 
ground that she was the wife of Kheri, the father of Balak. The third plea 
in the written statement alleged that the plaintiffs were not of tlie family of 
Kheri. There was no suggestion in the written statement that by any 


a K ’ No 859 of 1892 from a decree of Babu Sanwal Singb, Additiooa 

hUb/iIb, <3) B.L.R. Bup. Vo,. 67. 
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1895 custom apart from Hindu law the defendant wag entitled to possession 
Feb. 2. as against the plaintiSs. 

The first Court, finding the pedigree of the plaintiffs proved, gave them 

Appel- a decree for possession. The Subordinate Judge on appeal also found the 
LATE pedigree proved, but he referred certain issues for trial under s. 566 of the 
Civil. Code of Civil Procedure. Some of those issues were apparently suggested 

by a confusion of thought as to the effect of decisions on questions of joint 

16 A. 221= Hindu families and survivorship. The issues to which we have so referred 
14 A.W.N. ate iri our view immaterial. The third issue is as follows: — “ What is the 
(1894) 47. custom of the district in which the defendant-appellant lives as to the 

right of succession of the last female member of a joint Hindu family 
irrespective of her right of heirship to the last male or female member, i.e., 
does she take the estate of the joint family or is excluded by the separate 
living heirs of the propositus ?" No one had suggested that any question 
of local custom apart from the general law of the Hindus affected the 
rights of the parties. The Subordinate Judge apparently framed that 
issue of his own motion, and we rather infer that the issue was suggested 
to him by the decision in a Bombay case in which some reference was 
made to a custom in that Presidency. Evidence was taken by the Munsif 
[223] under the order of reference. The Munsif dealt with that evidence 
exhaustively. As he states the evidence as to ten out of the thirteen 
cases, they did not in any way support any such custom as would 
entitle the defendant to possession as against the plaintiffs. As co the 
other three cases without much more evidence than was pub on the 
record concerning thorn, they would not afford evidence of a custom. A 
custom where it is disputed and where it goes to limit or vary well-known 
rules of law must be clearly proved by evidence. It is not sufQcient, 
for instance, bo take the present case, to show that a step-mother 
took and remained in quiet possession of immoveable property which 
bad been in the possession of her deceased step-son, both being Hindus. 
Such evidence would be quite inconclusive. It would be consistent 
with there being no claimant for the property; with there being in 
fact an heir who could nob prove his pedigree : with there being an heir 
who could prove his pedigree, but who allowed his step-mother to remain 
in possession of the property for her maintenaDce. It would be consistent 
with there being an heir who could prove his title and his pedigree, but 
who. having regard to the small value of the property, did not think it 
worth his while to enter upon possibly expensive litigation. In such a 
case the kind of evidence that ought to be regarded is evidence showing 
that the right claimed by custom was more or less contested and the con- 
test abandoned by some one who. if the custom had not existed, would 
have been entitled, or evidence showing that generally in the District the 
custom was followed to the exclusion of persons who, if it had not been 
for the custom, would presumably have enforced their right under the 
general law. Evidence which is as consistent with there being a custom 
as with there being no custom at all is not evidence of a custom modi- 
fying or varying the general law. In this case, so far as we can see, 
there was no evidence of custom in the strict sense bo be considered. But 
beyond that, the Subordinate Judge should nob have raised a case on his 
own motion for the defendant which was not suggested by the defendant 
in her written statement, and which could not have been omitted from her 
written statement if she bad been relying on a custom so much at vananoe 
with the ordinary rule of Hindu law as the custom found by the Subordi- 
nate Judge is. [224] In her appeal to the lower Appellate Court the 
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defendant never suggested any question of custom. It is not therefore 
necessary to consider what effect this custom might have had if the ques- 
tion had been raised and the custom had been proved. 

The Subordinate Judge followed the decision of the Sadr Diwani 
Adalat of the=?6 Provinces in Musammat Dhugauee Daiee v. Oopaljee (l). 
He being in ignorance of the later decisions of this Court, considered 
that that decision bound him. His attentiou was not drawn to the 
decision of a Division Bench of this Court in Gauri Saluii v. Rukko (2), 
in which it was decided that, according to the Mitakshara, none but 
females expressly named can inherit, and that consequently the widow of 
the paternal uncle of a deceased Hindu not being so named was not 
entitled to succeed to his estate. That decision was approved by a Full 
Bench of this Court in J'lgat Narain v. Sheo Das (3). The decision of 
the Full Bench of the Calcutta Court in Lala Joti Lai v. Musamviat 
Durani Kowcr (4) shows clearly that in s. 3 of Chap. II of the Mitakshara 
the word used for ‘ mother ’ does not include stepmother. The same 
point was decided in Kessserbai v. Valab Raoji (5). At p. 208 of that 
report it is said : — " It is clear that the stepmother is not included by the 
Mitakshara within the term mother.” The same view of the term ' mother ’ 
as used in the Mitakshara was maintained by the Madx-as High Court in 
Kwiuiravelu v. Virna Gonnrhn (6). 

There is no authority for holding, as the Subordinate Judge did, that 
a stepmother of a deceased son can inherit to him, either along with or to 
the exclusion of the heirs of the stepson, although they may be as far 
remote as ten degrees counting ascent and descent. It was a mistake on 
the part of the Subordinate Judge to imagine that the defendant, her 
stepson and Musammat Chote, Balak's wife, had any community of 
interest in the property in question. They did not constitute a joint 
Hindu family possessed, as such, of this property as joint property. As 
we have said before, the Sub- [225] ordinate Judge was apparently led 
astray by the decision in Musammat Bhuganee Daiee v. Gopaljee of the 
Sadr Diwani Adalat of these Provinces. That decision has been over- 
ruled by later cases. 

We allow this appeal with costs, and, setting aside the decree of the 
lower appellate Court, we restore the decree of the first Court with costs. 
This decision will not militate against such rights of maintenance as the 
respondent may have. 

Appeal decreed. 
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APPELLATE CIVIL. 

[Before Mr. Justice Bnrkilt.) 

Amani BI'XLAM and another [Defendanta) v, Muijammad KariM- 
L'l.LAii Kuan [PlaintifJ)' [lOlh Peln-uary, 1894.] 

Muh^mniKuhin Lan: — Widow's lien Jor doircr —Vonsent of heirs to i>osscsswn oj icidow. 

Where ,i Muh.nnn»ad;ui widow is in possession of the property of her deceased 
husb.iiid, having oblniued such possession lawlully and without force or fraud, 
ittid her (h'wer or any pirt of it is due and unpaid, she is ciilillcd as against the 
other er>-heirs of her husband to retain possession of such property until bor dower 
debt IS paid. It is iuimalorial to such widow's right to rotain possession that 
such pussess'on was obtained originally without the consent of the other co-bcirs 
Mussumat Bebec Bndinny. Sheih Hamid Uossetn (1), Azi£-ullah Khan v. Ahmad 
All Khan i2), and Bibec Tojim v. Byud Hn/itci Ah i^) referred to, 

[F., r.Ij.R. (l'.)OO) dJo; R., A 563-7 A.L.J. G1 1 <016,1 = 6 lud. Cas. 105 M06); 
33 0. 175 (178) - 13 O.L J. 127 (121)^ =3 Ind. Cas. 1031(1033) ; 17 Iiul. Gas. 81 = 16 
U.C. 257 (25U).] 

The facts ot this caso sulliciontly appear from the judgment of 
Burkilt, J. 

Mr. Abdul Majidy for the appellants. 

Munshi Madho Prabiidy for the respondents. 

JUDGMENT. 

BURKITT, J. — In this case the plaiutiti’-respondent, Muhammad 
Karim-ullah Khan, sued to recover possession of certain fractional shares in 
the property left by one Muhammad Khan on the allegation that being 
one of Muhammad Khan’s heirs under the Muhammadan law, ho was 
entitled to the shares claimed by him. Several persons were impleaded as 
defendants and amongst them [226] two widows of the deceased Muham- 
mad Khan who were in possession. The pleas raised by the latter, firstly, 
denied the plaintitf’s pedigree and his right of inheritance, and, secondly, 
assorted that the widows were in possession in lieu of dower and could 
not be turned out of possession until that dower was tendered or paid. 
The Court of first instance found that the plaintiffs pedigree was proved 
and that he was entitled to the shares claimed, but dismissed the suit on 
the ground that the widows were in possession in lieu of dower and that 
as the plaiutill bad not offered to pay that dower, his suit for possession 
could not succeed. On appeal to the Subordinate Judge it was contended 
that the widows had not obtained possession with the " consent of tbo 
heirs," and that therefore the plaintiff was entitled to succeed. After a 
remand to the Court of first instance, which on appeal was set aside by 
this Court, the Subordinate Judge decided that, as it was nob proved that 
the widows had obtained possession of their late husband's estate in lieu 
of dower with the consent of other heirs express or implied, the plaintiff 
was entitled to succeed. 

In appeal to this Court it was contended that the view of the law 
taken by the lower appellate Court is wrong, the consent of heirs not 
being necessary. It was also urged that as the widows are in la^l 

• Second Appoal No. 940 of 1893 from a decree of Pandit Raj Nath. Subordinate 
Judeo ot Moradabtid, dated &th May 1893, reversing a decree of 13abu Bliawaiii Chaudar 
Cbakravati, Muusif of Sambhal, dated the 11th June 1891. 

(1) U M.l.A, 377. (Si) 7 A. 363. (3) 22 W.R. 11«. 
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possession of their husband's estate they cannot i )0 deprived ol that estate 
by the other hoir& until the dower debt due to them is paid. On the other 
hand, it was contended for the respondent that the rule laid down by the 
lower Court is correct, and in support of it reference was made to A/iiixt 
Bcgam v. Nazir Ahmad (1). For the appellant, the attention of the Coui t 
was drawn to the ruling of the Lords of the l‘rivy Council in Muh.su- 
mat Bcbec Jiachun V. Shrikh Hamid Hossein in which, at page 3bi, 
their Lordships say ; — “ Whatever the right may bo called, it appears 
to be founded on the power of the widow as a creditor for her dower 
to hold the property of her husband of which she has lawfully and 
without force or fraud obtained possession until her debt is satisfied, with 
the liability to account.” Reference was also made to the case of [227] 
Azr.-iflla Khan v. Aluiuid Ali Khan (3) where, at page 3o7 (d the report, 
Mr. Justice Malunocd is reported to liavo said : “ It has been hold in 

many cases by this Court and the Ijordsof the Privy Council that a Mubaui- 
madaii widow lawfully in possession of her husliand’s estate occupies a 
position analogous to that of a mortgagee, whose possession caiiuol 1)U 
disturbed until the dower debt has been salisliod.” To tiie same ollecl is 
the language of the Calcutta High Court in tljo case of Btbcc Toiiin v. 
Syiid W'ahed Ah (1), where it was held that the other co-heirs to the 
estate of a deceased Muhammadan are only entitled to recover liiuir 
share frou) the widow in possession of that estate upon paying her any 
debt which may be duo to her from her deceased husband, and that the 
widow w’as theicforo unquestionahlv entitled to hold the property until she 
was paid her dower, if dower was duo to her. 


In this case I do not understand that there is any denial of tlio fact 
that some dower is due to the appellants. It is uniioecssarv to outer into the 
question of the amount. The only matter 1 have to decide is, whether 
the plaintiff, as one of the co-hoirs of the deceased Muhammad Khan, is 
ontitlod to succeed in this suit without paying the dower debt. In my 
opinion this case comes fully within the three precedents above cited. 
Tlioro is no allegation that the widows have got into possession unlawfully 
or by force or by fraud. Tlieir possession apuears to be perfectly lawful 
as heiresses of their deceased husband according to the Muhammadan law, 
and as creditors for their dower. I can tind no authority for the proposi- 
tion that the widow’s possession is unlawful unless she has got such 
possession with the consent of the other co-heirs. Indeed, the facts in 
the case of Bebee Bachmi v. Sheikh Hamid Ho^^eiii{'2) show 

that the widow' in that case was not let into possession with the consent 
of the heirs, hub, on the contrary, got possession in spite of their strenuous 
opposition, and yet their Lordships in that case held that the wiflow was 
entitled to retain her possession until her dower was discharged. The case 
of Ajiiba Beyam v. Nazir Ahmad (l) has been cited for the respondent. In 
[228] my opinion it does not support the conclusion which it U sought to 
draw from it. As far as I understand that case, the only proposition it 
lays down is that under its particular circumstances the widow had no 
power to convey to a third party her right of dower. No auestion of that 
kind arises in the present case. The only distinction I cin see between 
this case and that of Mnsaumat Bebee Bachiin v. Sheikh Hamid Hossein (2) is 
that in this case when the widows obtained mutation of their names they 
did nob then expressly claim that any dower debt was due to them. The 


(1) 10 A. W. N. (Ib90) 115, 
(3) 7 A. 353. 


12) Id M.I.A. 377. 
(4; 23 W.R. 118. 
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only claim which they appear to have made before the revenue authorities 
was their right as widows to share in their husband’s estate. In my 
opinion, that matter does not affect the question. The defondants-appel- 
lants are undoubtedly in lawful possession of the property, and, such being 
the case, I bold, to use the words of the Calcutta High Court in the case 
of Bihee Tajim v. Syud Wahed Ali (1), that as dower is due to them and 
has not been paid, they unquestionably are entitled, as against the other 
co-heirs, to hold the estate, which is rightfully in their hands, until they 
are paid that dower. 

For these reasons I am of opinion that the decision of the lower 
Courtis wrong. I therefore allow this appeal, and, setting aside the decree 
under appeal, I restore that of the Court of first instance and dismiss the 
plaintiff’s suit with costs in this Court and in the lower appellate Court. 

Appeal decreed. 


16 A. 228 = 14 A.W.N. (1894) 55. 

APPELCATB CIVIL. 
Before Mr. Justice Burkitt. 


Muhammad Said Khan [Judgment-debtor) v. Payag Sahu 
{Decree-holder):^ [20th February, 1894.] 


Civil Procedure Code. ss. 258. ZlQ-ActNo. X7o/ 1877, (Indian Limitation Act) sSr 
19, -20 — Execution of decree— Execution transferred to the Collector— Ackiwwledfj- 
ynenl in the Court of the Collector of part payment of decretal money— Limitation. 


Where, after a decree had been sent to the Collector for execution under the 
provisions of s. 320 of the Code of Civil Procedure, the decree-holder and judg- 
ment [229] -debtor joined io an applicition to the Collector in which they stated, 
on the one hand, th*t the decree-holder had received Rs. 2,900 in part payment 
of the decrttal amount, and, on the other, that there was a certain baUuco due 
from the judgment-debtor under the decree, and that arrangements had been 
made between the parties for the payment of such balance. 

Held that the above application was properly made to the Collector as being, 
within the meaning of s. 268 of the Code of Civil Procedure, “ the Court whose 
duty it is to execute the decree, ” and that the application was a valid acknow- 
ledgment for all purposes and sufficient uuder ss. 19 and 20 of the Indian 
Limitation Act. 1877, to save limitation in respect of the execution of the decree. 


TF 35 B. 616 {523)='13 Bom. L.R. 977 = 12 Ind. Cas. 572 (574) ; R., 26 A. 36-23 

A.W.N. 179; 22 Bom. 722 (727); 15 Bom. L.R. 389 (391).] 


The facts of this case sufficiently appear from the judgment of 


Burkitt, J. 

Munshi Gobind Prasad, for the appellant. 
Pandit Sunday Lai, for the respondent. 


JUDGMENT. 

Burkitt, J. — This is an appeal from an order of the District Judge 
of Jaunpur in a case of execution of decree. The decree had been 
transferred, under s. 320 of the Code of Civil Procedure, and the rules 
made thereunder, to the Collector for execution. While the execution 
proceedings were pending heiocQ the Collector^ the decree holde r and the 

• Second Appeal No. 1022 of 1893, from ati order of L. 1^1. Thornton, Esq., Distriot 
Judge of Jaunpur, dated the 9th August 1893, reverbing an order of Rai Anaut Ram 
Subordinate Judge of Jaunpur, datid Mth Match, 1893. 

(1) 22 W. R. 118. 
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judgment-debtor appeared before that ollicer on the 20th of December 
1888, and put in a joint petition informing him that the decree had been 
partially satisfied, the decree-liolder acknowledging that he had that day 
received a sum of Us. 2,900 from the judgment-debtor in part satisfaction 
of the decree. The joint petition which sets forth this payment went on 
to state that certain other forms for the payment of the balance admitted 
to be still due on the decree had been arranged between the parties. On 
the verification of this petition by the parties to it, the Collector struck 
the execution proceedings off his file of pending cases and returned the 
record to the Civil Court. I should here state that the application for 
execution on which these proceedings originated was tiled on the 9bh 
of January 1888. The next application for execution to the Civil Court 
was made on the 19th of December 1891. Now, clearly, if the applica- 
tion of the 20bh of December 1888 bo nob held to bo sufficient to keep 
[230] the decree alive, its execution must be held to he barred, as the last 
preceding application was that of January 1888. 

It is, however, contended, and this view has been accepted by the 
learned Judge of the Court below, that with reference to ss. 19 and 20 of 
Limitation Act, the acknowledgment by the respondent decree-holder of 
receipt of payment of a portion of the sum due under the decree, and also 
the judgment-debtor's acknowledgment of liability for the unpaid balance 
contained in the joint petition of the 20th of December 1888, are suffi- 
cient to prevent any limitation bar arising. On the other hand, it is 
contended by the present appellant, judgment-debtor, that, as the acknow- 
ledgment of part satisfaction was nob made to the Civil Court, it is ineffec- 
tual and does not prevent the limitation bar from accruing. 

Now, in the first clause of s. 258, it is provided that when money is 
paid out of Court in part satisfaction of a decree, the decree-holder shall 
certify such payment to the Court “ whose duty it is to execute the 
decree.” The question then arises is. what is the Court indicated by 
these last words ? To ascertain this it is necessary to refer to s. 320 
of the Code of Civil Procedure, inasmuch as it was strenuously contended 
before me for the appellant that the Collector in such a case as this, is no 
more than the ministerial officer of a Civil Court, and has no duties to 
perform beyond selling the property ordered for sale. Now a perusal of 
8. 320 shows to my mind that that which is under its provisions trans- 
ferred to the Collector is not the mere duty of selling the property but the 
execution of the decree ordering a sale of property. And in fact the 
object which the Legislature had in view in enacting s. 320 and the follow- 
ing sections was to preserve from sale as far as possible, property which a 
Civil Court had ordered to be sold. When a Civil Court so transfers 
a decree all proceedings in execution in that Court come to an end for 
the time being, the whole execution having been transferred to the 
Collector. Such being the case, it appears to me that when once a 
Collector has so received a decree for execution under s. 320 it becomes 
his duty ” to execute that [231] decree, and that in fact as long as 
the decree remains in the hands of the Collector he, and he alone, can 
execute It. Once a decree has been transferred to the Collector, the only 
order which a Civil Court is authorized to pass respecting it is one 
withdrawing it from the Collector and restoring it to its own file. It seems 
to me tnerefore that under such circumstances the decree-holder and the 

if perfectly justified in certifying the part satisfaction 

of the decree to the Collector, and that the acknowledgment so made is a 

valid acknowledgment for all purposes, under the first clause of 8.258. I 
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am therefore of ooinion, with reference to ss. 19 and 20 of the Limitation 
Act, that execution of the docroo has not liecome barred by limitation. 

Some arfiaraont was addressed to me as to the latter portion of the 
joint petition of the 20th of December 1B88. It was contended that the 
intention of the parties was to put an end to tho decree and to substitute 
a new contract enforceable only by a separate suit. As to that matter, I 
concur with the learned District .Tudge in holding that the latter part ol 
tho petition does not sec out any new contract between the parties, and 
that it is nothing more than an agreement to give time for the recovery 
of tho balance still due on the decree. Whether that agreement, nob having 
i) 9 en sanctioned in the manner rociuired by s. 257 A. is or is nob a valid 
agreement, is a question into which I need nob enter. The only question 
in this appeal is as to whether execution of this decree is time-barred. 1 
am of oninion that it is not so barred. I therefore dismiss this appeal 

with costs. ^ ■, T • j 

Appeal (hamisfiea. 


16 A. 231 = 14 A. W. N. (1894) 60. 

APPELLATE CIVIL. 

Brlorr Sir John Ed(ie, Kl., Chief JnHice, and Mr. Justice. Danerjt. 

.Tagan Nattt and another (Plaintiffs) V. Mannh Lal, 

(Dejendont). - [9bh January 1894. J 

Hindu tcw-JMuf Hindu fnniilu-Partition-Power of ^ 

to refer to nrbitrnlion the partition of the faintly piopn tj Cx 

Code, ss r>20, 521. b2t)^Aicard. 

It. i. competent to the f ithor of a joint Hindu family in his 
ing memhe^f the family to refer to arbitration the partition of family 

[232] property, and the award made on such a reference, if mother respect, 

valid, will be binding on the sons. • , *. 

In s. .'520 of the Codo of Civil Procedure, the word " shown "''"'wO or 

to •• alleged, ■■ but it ie neee.snry that one of the ground, "'“"‘'nr PouH i, iusti- 
e. Ml should he proved to the sR,tisfaetion of the Court before 'j'-' ond 

ned iu refusing to file the award. Dutto Singh y. 
mndekar v, Mndekari (2) followed : Hurrmath 

dhrnni (3), and Jehamnyee Chowdhran^e v. Proaunno Nath Choxodhrx (4) d .. 
tod from. 

HhSKlg C P'-L R S3; 9M.r..J. 34; fi M I..T. 2t9 (250. =3 lud. Cae. SM 

N B. A.W.N. (1894) 60, the date of the judgraeot Is given as 23rd 

Febraary 1894. . . i. t 

The facts of this case sufficiently appear from the ludgment of the 

Court. , ,, . 

Lala Sheo Charan Jjal, for the appellants. 

Babu RajctuJro Nath Mukerji. for the respondent. 

JUDGMENT. 

Edge 0 J., and BaNER-TI. J.— This appeal arises out of an applica- 
tion under s, 525 of the Code of^CiviTP^edure fo r the filing of an awaid 

' • Qorvond AnDBal No 391 ot 1S92, from a decree of R. Seott. Esq., District 

of ,T;a"^rlt?d‘’rhe*l“h^ Ja.ruary 1992. «y.reing an order of Maulv. Ahmad Ah 
Khnn Munsif of Orai, dated tho 13th November, 1891. 

(1) 9 0. 575. (2)GB.G63. (3) 10 0.74. (4) 9 0.657. 
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miide by arbifcrators aopointed witliouh the intiervenfcion of tbe Court The 
submission to arbitration was made by the mother and guardian of the 
apoillants, who are minors, and by the deceased father of the respondent, 
and related to the partition of certain joint propertv. The Court of first 
instance ordere 1 the a ward to be made a rule of Court and passed a decree 
in accordance with it. On appeal tlio lower apoellato Court held thattlio 
ro8Don<ient' 5 father was not compatent to make a reference to arbitration 
in respect of property to which the respondent was entitled jointly witli 
his father, and that the award was not binding on tlio respondent after 
his father’s death. Such Court accordingly set aside the decree and 
dismissed the appellants’ application. 

It is contended on behalf of the appellants that as the decree of the 
Court of first instance was passed in accordance witli the award no appeal 
lay from it. We are of opinion that the tinality of the decree depended on 
the validity of the award, and if the award was not a valid one according 
to law, the decree passed in accordance with it was appealable. It was 
therefore open to the lower appellate Court to entertain and consider the 
question of the validity of tlie award. 

[233] We are, however, of opinion that the ground on which the 
learned .Judge has hell the submission to arbitration and the award made 
upon it not to be binding on the respondent is untenable. The respond- 
ent and his father formed a joint Hindu family, of which the father was 
the manager. .\s such manager he fullv represented the family, and in the 
absence of fraud or collusion, which has not even been suggested in this 
case, his acts are binding on the other members of the farnilv. It was hold 
in Pitnni Siiinfi v. Ujn<iar Siiu/h [1] that a compromise effected by the 
father whereby ho agreed to a partition of the family estate with other co- 
aharers was binditjg on liis son. The principle of that ruling applies to 
this case. The respondent's father was therefore competent to po into 
arbitration for the purpose of dividing property which on partition would 
have devolved on him and his son. and the respondent is liound by 
the reference to arbitration made by his father. Consequently, the award 
which resulted from the reference is as much binding on the respondent 
as it was binding on his fatlier. We are accordingly of opinion that 
the lower appellate Court has erred in rejecting it. 

It has been urged by Mr. Rajr.ndro Nath for tho respondent that, as 
the respondent showing cause against the application of the appellants set 
up one of the grounds mentioned in s. 520, namely, that tho award was 
illegal, the Court was bound under s. 526 to refuse to make the award a 
rule of Court, and it was not necessary for it to enter into the question of 
the validity or otherwise of the ground alleged. Tie has referred us to tho 
rulings of the Calcutta High Court in Burronaih Chowdhruv. Nistarini 
Chowdhrani {^) ^\\^ Ichamoyec. Choiodhranre v. Prosimno Nath Chowdhri 
(3) which no doubt support his contention. We are, however, unable to 
adopt the same view of s. 526 as was held in those cases. That view was 
expressly dissented from by two other learned Judges of the same Court 
in Dutto Singh v. Dosad Bahadur Singh U), and it is opposed to that of 
the Bombay High Court in Dandekar v. (.234] Dandekars (5). We concur 
with the rulings last referred to. We are of opinion that the words 
“ground shown” in s. 526 are not equivalent to ground alleged,” and that tho 
section requires that not only should one of the grounds mentioned in 
520 or 521 bo alleged, but it must also be established. It is only when the 
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alleged ground has been "shown," that is, proved fco the satisfaction of the 
Court, that the Court should refuse to file the award. 

tiolding as we do that the award in this case was not invalid, we 
decree the appeal with costs, and, setting aside the decree of the lower 
appellate Court, restore that of the Court of first instance with costs. 

Appeal decreed. 

[NOTE. — Soe also Surjan Raot r. Bbikari Raot {I.L.R., 21 Calc. 213) Ed.] 


16 A. 234 = 14 A.W.N. (1891) 71. 

APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice, and Mr. Justice Burkitt. 


Ganeshi Lal and others {Opposite Parties) v. Murarrat Ali 
{Petitioned.* AND GiRWAR Lal AND OTHERS {Opposite Parties) v. 
MusarRAT Ali {Petitioner). [23rd February and 14th March, 1894.] 

Civif Procedure Code, s$. 351. 355. 356. Insolvent but undischarged judgment debtor 
—Application by scheduled creditors to sell subsequently-acguired property of tlie 
insolvent Civil Procedure Code, s. 588, cl. (17) — Aj^eal. 

The provisions of s. 357 of the Code of Civil Procedure are not applicable until 
the insolvent has be^n discharged under s. 351 or s. 356 of the Code. 

Hence where some of the scheduled creditors of a judgment debtor, who bad 
been declared an insolvent and in respect of whose property a receiver had been 
appointed, but who had not been discharged, presented an application to the 
Court, purporting to be made under s. 357 of the Code of Civil Procedure, pray- 
ing for the sale of certain property which had come by inheritance to the 
judgment-debtor, and the Court, also purporting to act under a. 357 of the Code, 
made an order on such application allowing the property in question 
released from attachment on deposit by the insolvent of one-third of the 
scheduled debts ; it was held that although the Court might have acted under 
8. 356 of the Code, yet as its order purported to be under s. 357 it was ultra vires 

and must be set aside. 

[239] Held also that the above-mentioned order was appealable as an order 
under s. 357 by virtue of s. 588. ol. (17) of the Code of Civil Procedure. 

Mr. A. H. S. Reid, for the appellants. ] 

Mr. M. Hameed-uUak and Babu /offtneiro Mn each appeal. 

Nath Chaudhri, for the respondents. J 

These were two appeals by diCferer.t sets of scheduled creditors of 
an insolvent judgment-debtor against au order of the Bistrict Judge 
of Aligarh upon an application of the scheduled creditors for sale of 
certain immoveable property of the insolvent which had come to him since 
he was so declared. The facta of the case sufficiently appear from the 
judgment in F. A, No. 167 of 1893. 

The judgment of the Court (Edge, O.J., and BuBKITT, J.) was 

delivered as follows : — 

JUDGMENT. 

F. A. No. 167 of 1893.— Musarrat Ali, the respondent in this appeal, 
was declared an insolvent oo the 29bh of July 1880. The Nazir of the 
Court appears to have been appointed a receiver. So far as Mr, Satneed- 
ullah, who appear s for Musarrat Ali, has shown us, the insolvent was not 

* * First Appeals Nos. 167 and 169 of 1898, from decrees of J. H. H-^rrieon, Esq., 

District Judge of Aligarh, dated the 16lh June 1893 and the J9lh June 1899, 
respectively. 
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disoharged under s. 351 or a. 355 of Act No. XfV of 1882or under the 
corresponding sections of the previous Code of Civil Procedure. On tbe 
33rd of July 1892 certain of the scheduled creditors of the insolvent 
presented an application to the Judge of Aligarh alleging that the msol- 
vent’a father had died, and that 14 sihams out of 40 sihams of the village 
which belonged to the insolvent’s father had come to the insolvent, and 
asking that these 14 sihams might be sold by auction. The applicants, 
who are appellants here, stated in their application that it was made under 
a 357 of tbe Code of Civil Procedure. The Judge of Aligarh ordered that— 
“On deposit of Rs. 2,610. one-third of the scheduled debt, after deduct- 
ing the sum received, the attached property shall be released, and if the 
pleader for the applicants prove within a week that the attached property 
is sufficient to cover interest also, it also shall be awarded The Judge 
apparently conceived that be was making an order under s. 357 of the Code 
of Civil Procedure, 1882. That section only applies where an insolvent 
[ 236 ] has been discharged under s. 351 or s. 355. or by analogy under 
the corresponding sections of tbe previous Code. The insolvent not 
having been discharged under s. 351 or s. 355. s. 357 did not apply. R 
appears to us that the learned Judge might have treated the statement in 
the petition that tbe application was made under s. 3o7 of the Code of 
Civil Procedure as surplusage, and have proceeded under the proviso to 
8. 356. We have no materials before us to enable us to pass an order under 
s. 356; but we set aside the order passed by the Judge on the loth of June 
1893 which is the subject of this appeal, and remand the case under 
6 562 of the Code of Civil Procedure. As the Judge's attention was not 
drawn to the fact that s. 357 was inapplicable, we make no order as to 

costs^^ ^ 1893. -The order concluding the judgment of the 

15th of June 1893, although not strictly speaking a formal order was an 
order, and can be treated for the purposes of this appeal as such I 
was an order made on an application under s. 3o7 of the Code of Civil 
Procedure, and although it happens, as was pointed out in (^r judg- 
ment in First Appeal No. 167 of 1893. delivered on the 23rd of February 
1894, that 8. 357 did nob apply in this case, still we must treat it as an 
order made by cbe Judge upon the assumption that s. 3o7 applied and 
enabled him to make it. It was consequently appealable under cl. (17} of 
s. 588 of the Code. It did not come under cl. (c) of s. 244, as it was not 
made between parties to a suit in which a decree had been made. 

For reasons similar to those stated in our judgment in First Appeal 
No. 167 of 1893, delivered on the 23rd of February 1894. we make a 

similar order in this case. 

Cause remanded. 
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[237] APPELfiATR CIVIL. 


ApprTj- 


Brfttyr f^ir John Kf . Chin/ Jnatirr and 


.Vr. Jiifilirr- Bnrkitt. 


DATE 
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Mctiammad Islam (Drcrer- holder) r. Mufiammad Aiisan 
{■hidtfninnl-dchlnr}. [24t;li February, J894.] 

Errnifinii nf iJmer—TAiintnliou-^Act S'n. XV of 1^77, fich. ii. art. 178— Drrr«'/» /or 

of imuinr.coble pfopertti, fi.rt'cutinn heinq coniiuqent on nf^n-poyment of 

fowuity. 


Whoro a decroc was for pos^^c^sion of immoveable property, bub its execution was 
contir]<'ont on dofavilt being m tde by the judgmont-dobtor in tbc payment yo.ar by 
year of a oorfatn annuity tn the decree-holder. 

Held that the docree-hoHer was not obliped to execute such dccroo once and 
for all upon the occurrence of the first default, but might oxecufe it on occ.asion 
of any subsequent default ; aDo thst the limitation applicable to the execution 
of such decree was that provided for by art. 178 of sob. ii of the Indian Limit i- 
lion Act, 1877, Tkalcnv Do‘: v. Shndi Lai (1). referred to. 


[R.. ir. A. 871 : 17 A. 39 
1 S L R, 18 (20).J 


23 A. 13 (ir>) ; .30 C. 107 ; 2G M. 780= 13 M.L.J. 412 


This was an appeal from an onler of the Subordinate Judge of 
Moradabad, in the execution department, allowing the objection of the 
respondent judgment-debtor to the execution of a decree held against him 
by the decreo-holdor appellant. 

7’he facts of the case are as follows : — 

On the 2nd of April 18G8 the decreo-holdor obtained a decree against 
the judgment-debtor on a compromise to the following effect. A dooroo 
for possession of the property claimed was passed in favour of the docree- 
liolder, subject to the condition that if the judgment-debtor paid to him 
year by year ending with the Dasehra for his maintenance so long ns he 
might live an allowance of Rs. 210, the decree for possession should not 
ho executed : if the judgment-debtor made default in payment of any one 
year’s allowance up to Dasehra, the decree-holder would be entitled to 
delivery of possession of the nroperty in execution of that decree. 

The decree-holder applied on the 9th of March 1892 for possession 
under the above decree, alleging that the judgment-debtor had made 
default in payment of the allowance for 1297 F. which ended on the 4th 
of October 1889. 

[238] The judgment-debtor objected that the application for execu- 
tion was barred by limitation under art. 179 of sch. ii of the Indian 
Limitation Act, because more than three years had elapsed since a default 
made on the 4th October 1878 (the Dasehra of 1286 F.), which default 
was not cured by a subsequent payment of that year’s annuity on the 
I7th of December 1878. The objector relied on the ruling in Uqrah Nath 
V. Laqanmani (2). 

The Subordinate Judge, holding the ruling above mentioned to be 
applicable, allowed the objection and dismissed the decree-holder’s applica- 
tion for execution. 

The decree-holder then appealed to the High Court. 

Pandit Bundar Lai and Babu Batan Chand, for the appellant. 

Mr. Abdul Raoof and Munshi Madho Prasad, for the respondent. 

• First Appeal, No, 96 of 1893, from an order of Babu Mrittonjoy Mukerji, Sub- 
ordinate Judge of Moradabad, dated the 18tb February 1893. 

(1) 8 A. 6G. (2) 4 A. 83. 
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JUDGMENT. 

Edge, C.J.. and BurkITT, J.—Tnis appeal ha*? arisen out of an 
appUoation to execute a decree for possession of immoveable property. 
The Court of first instaoce dismissed the application, holding tliat it was 
barred under art. 179 of sch. ii of .\ct No. XV of 1877. That Court 
found that chere had been a default in 1288 F. and applied three years 
limitation. That Court evidently construed the decree as one entitling 
the decree-holder to execute the decree for the possession of the property 
only on the ocourrance of the Brst default in payinR the annuity decreed. 
In our opinion that construction of the decree is erroneous. The decree 
was one for possession of the property, but it contained a condition 
that if the judgment-debtor paid year by year, ending with the Dasehra 
to the decree-holder Rs. 210 for his maintenance, the decree should 
not be executed, but if default was made in the payment of any years 
annuity the decree-holder would be entitled to execute the decree 
for possession. In our opinion under that decree the decree-holder 
could hold his hand on the first default, on the second default and on 
the third default, and would he entitled to execute it on the fourth 
default, that is to say. he was not hound once and for all to execute 
[2393 it on the occurrence of the first default. The judgmeDt-aebtor 
could only prevent the e.xecution of the decree by paying each year, ending 
with the Dasehra. t.he full amount of the annuity due for that year. There 
was a default within three years of this application. In our opinion art. U9 
of sch. ii of Act No. XV of 1877 cannot possibly apply in this case. 
It is quite clear that cl. (G) does not apply, for the application was not 
one to enforce a payment. It is clear that the prior clauses of art. 179 
cannot apply, because tlie decree might only become executable many 
yoars subsequently to the expiration of three years from its date, or the 
date of the final decree of the appellate Court or the date of a decision 
which might have been passed on review. Article 178 refers to s. 230 of 
the Code of Civil Procedure, which is a section dealing with apuhcations 
for execution of decrees, and it appears to us that, as art. 179 cannot 
possibly apply to the execution of decrees of this kind, art. 178 must applv. 
Our view is consistent with the decision of this Court in Tluikiir Dns v. 
ShdfJi Lai (1). In that case this Court applied art. 178 to an application 
for the execution of a decree, apparently holding tiiat from the nature of 
the decree art. 179 could not apply. The Court hehw having dismissed 
this application on the ground of limitation, we set aside its decree and 
remand the case under s 5G2 of the Code of Civil Procedure. Costs of 
this appeal and hitherto will abide the losult. 

Caiifin reviaiided. 
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[240] FULL BENCH. 

Before Sir John Edge, Kt., Chief JuaticCy Mr. Justice Knox and 

Mr. Jusilcc Burkitt. 


Badri Prasad (Plainui)) v. BiiAcnvATi Dhar and others 

(Defendants). ' [1st March, 1894.] 

Denoal Rcqulation Nc. XXVII of 1^14, «,«}. 13. 21— Act No. VW of 1859, ss. IG, 17 and 
IS— /lc< No. XX of 1865— Ac/ No X of 1877. .s. 39— Cm/ Procedure Code, ss, 36, 37 
— Vakalatnamah —Tnkalatnnma/i authorizing pleader to present n7i appeal signed 
6// person hamig only a verbal authority from the appellant to do so. 

Under the provisions of Act XIV of 1882 the appointment of a pleader to make 
or do any appearance, application’oc act in or to a Civil Court must be in writing, 
and that writing must be executed by the party or by a person acting on his 
behalf and acting uodet the authority of a general power of attorney or mukhtar 
nam(j7i, unless the person making the appointment is the “ recognized agent ” 
of the party within the definition of s. 37 of Act No. XIV of 1882. 

[F.. 1 S.L.R. 191 (193) ; R., 22 A. 55.] 

The facts of this case, so far as they are necessary for the purposes 
of this report, sufficiently appear from the judgment of the Court. 

Pandit Stindar Lai, for the appellant. 

Babu Jogindro Nath Chaudhri, for the respondents. 

JUDGMENT. 

Edge, C. J., Knox and Burkitt, JJ. — This is an appeal from a decree 
in appeal of the District Judge of Gorakhpur dismissing the plaintiff’s 
appeal to his Court. The appeal in the Court below was dismissed upon 
the short ground that the pleader who had filed the appeal had not a 
vakalatnainah executed by the plaintiff or by any one except a person 
calling himself the plaintiff’s karinda. That karinda held no general 
power of attorney and no mukktarnamah authorizing him to employ 
a pleader to file the appeal or authorizing him personally to file 
the appeal on behalf of the plaintiff. The plaintiff was a resident within 
the jurisdiction of the Court of the District Judge of Gorakhpur, and 
consequently was not a person [241] to whose case cl. (a) or cl. (c) of 
g. 37 of Act No. XIV of 1882 would apply. The so-called karinda was not 
a certificated mukhtar; consequently he did not come within cl. (6) of 
8.37. Further, as we have said, he held no special power of attorney author* 
izing him to act in any respect for the plaintiff. 

The question really arises upon the construction of s. 36 of Act 
No. XIV of 1882, which is an enabling section and is as follows : — “ Any 
appearance, application or act in or to any Court, required or authorized by 
law to be made or done by a party to a suitor appeal in such Court, may, 
except when otherwise expressly provided by any law for the time being 
in force, be made or done by the party in person, or by his recognized 
agent, or by a pleader duly appointed to act on bis behalf : Provided that 
any such appearance shall be made by the party in person if the Court so 
direct.” The term ‘ recognized agent’ is defined in s. 37, and as we have 
said, the karinda in question was not a recognized agent as defined in 
that sectioQ. He would nob have come within cl. (c) of that section, even 

* Second Appeal, No. 633 of 1892, from a decree of H. Bateman, Esq., Distriot Judge 
of Gorakhpur, dated the 80tb March 1692, confirming a decree of Maulvi Muhammad 
^khawat Ali, Munsif of Bansi, dated the 7th July 1890. 
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if the plaintiif had been residing outside the jurisdiction of the Court of 
the District Judge, because he was not a person carrying on a trade or 
business for and in the name o( the plaintiff witliin the local limits of the 
jurisdiction of the Court. Even if the plaintiff had been non-resident 
within the jurisdiction, the karinda, unless expressly authorized by a 
power of attorney, would not, in our opinion, come under the words in 
tbe concluding portion of cl. (c) of s. 37. We consider that the words 
*’ expressly authorized " there used must be construed as meaning express- 
ly authorized in a manner cjusdem aeneris with the authorization of 
ol. W or cl. (6) of the section. 

It is advisable, we think, to refer back to what, so far as we can 
ascertain, was the law prior to the passing of Act No. XIV of 18b2. The 
first Regulation to which we have been referred by the learned vakils 
engaged in this case was Regulation No. XXYII of 1811. Hy s. 21 of 
that Regulation a party desirous of retaining a vakil for the prosecution 
or defence of a civil suit was compelled to execute to such vakil a vakaliit- 
naniah. [242] Tbe instrument, to lie in accordance with that section, 
had to be attested by the seal or signature or the naark of the party, if he 
could nob write, in the presence of two credible witnesses, who also had 
to attest it in the same manner, and w'bo had to attend Court and prove 
the vakalutnaniah in all cases in which it might be adjudged necessary. 
That section apparently did not contemplate the appointment of a vakil 
except by a vakaluhtaviak executed by the client in the manner pres- 
cribed, and by him alone. However, we find in s. 13 of the same 
Regulation a provision made for the employment of another vakil, in case 
the vakil who received his vakahitiuimah should be unable, in conse- 
quence of illness or other sufficient reason, to attend the Court. It 
was provided by that section that in such case “ if tbe management 
of the case shall be entrusted to any other pleader of the Court, instead 
of filing a vakalutnaiiiak, it shall be sufficient for the party or his mukhtar 
to endorse on the back of the original vakalutnamah a written decla- 
ration that he has appointed some other vakil of the Court to conduct the 
case, either permanently or during the absence of the pleader first 
appointed." That section contemplates the legality of a mukhtar duly 
authorized appointing a vakil for this client. 

On the 15bh of September 1843, the Sadr Diwani Adalab of the Lower 
Provinces made tbe following rules which were subsequently, on the 2nd 
of October 1843, adopted and passed by the Sadr Diwani Adalat 
of the Western Provinces " Rule 7. Vakahitnamaha, whether executed 
by principals or their attorneys and agents, and mukhiarnaviaha under 
the authority of which vakahUmmahs are executed, shall not hereafter be 
required to be verified on oath. The responsibility in regard to all such 
documents being properly and correctly executed shall test entirely with 
the Vakeels. Rule 8. The above rule does not apply to cases in which 
only mukhtars or agents are employed. In all such cases the mukhtar- 
namak shall be verified on oath as at present." These rules are to be 
found in tbe “ Code of unrepealed Circular Orders of tbe late Sudder 
Court of Calcutta (Civil Side) ” published with the permission of the High 
Court by T. C. Ledlie in 1872 (at p. 134). These [243] rules clearly 
indicate that from 1843 down to 1872 at any rate vakaiulnamahs could 
only be executed by principals or by persons bolding muktarnamahs under 
the authority of which they could execute a vakaliitmmah for thoir 
principal. 

When Act No. VIII of 1859 was passed, s. 21 of Regulation XXVII 
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of 1B14 was still unrepoaloJ. Section 16 of Act No. VIII of 1859 
aiithori/od aiiplicafcions and appearances in Civil Courts, except when 
(>therwise specially provi(ied i)y the Act, to ho made by the oarty iu 
person, or by bis recocnized agent, or by a pleader duly appointed to act 
on his behalf. The result is that when Act No. VllI of 1859 was passed, 
a pleader could only be duly appointed to act on behalf of a party in a 
Civil Court by a vakahitnnmaii executed by the party or executed by a 
person bolding autliority to execute a vikaluliuannh. It is needless to 
say that in tho case of delegation ol authority the viiikhidniaiiiah delegat- 
ing the authority, whether it was proximate or whether it was remote, 
must have been executed by tho party. In s. 17 of Act No. VIII of 
1859 “ recognized agents are defined, and in the clause beaded ‘ secondly ’ 
wo find as *’ recognized agents ’ persons carrying on trade or business 
for and in the name of parties not within the jurisdiction of tho Court in 
matters connected with such trade or business only, where no other 
agent is expressly authorized to make such applications and appearances. 
At that timo, so far as we can ascertain, no agent could bo expressly 
authorized to make such applications or appearances under a general 
power of attorney or an ordinary )iinktaniain(fh. 

Owing to one of the arguments in this case it is necessary to refer to 
s. 18 of Act No. VIII of 1859. That section provided that tho appoint- 
ment of a pleader bo make any application or appearance in a Civil Court 
should ho in writing and should he tiled in tho Court, and provided that 
such appointment should bo in force when so bled "until revoked by a 
writing bled in the Court." Section 39 of Act No. X of 1877 made such 
an appointment so bled of force "until revoked with the leave of Court 
by a writing signed by the client and bled in Court, or until tho client 
[244] or the pleader died, or all proceedings in the suit were ended 
so far as regards the client." It was contended that tho proviso in 
s. 39 of Act No XIV of 1882, whicii is tho same as that which we 
have just L]uoted, showed, by tho insertion of the words " by a writing 
signed by tho client," that the words in the earlier narb of the section 
which made it necessary that the appointment should bo in writing, 
did nob mean writing signed by the party himsolf, and consequently 
that any person having any authority, whether oral or otherwise, 
might sign a vakalutuamah appointing a pleader for a party in a 
Civil suit. That is nob the inference which we draw from the alteration 
etfoctod in the Code of Civil Procedure. Under s. 18 of Act No. VIII of 
1859, as under s. 39 of Act No. XIV of 1882, the appomtinent of a pleader 
for a party in a Civil suit would in our opinion he valid if made by a 
writing signed by tho party or by a person holding a general power of 
attorney or mukhtarnamah authorizing him to make such an appointment. 
Under s. 18 of Act No. VIII of 1859, in our opinion the appointment of a 
pleader could have boon revoked by a writing bled in Court and signed 
either by the party of by a person bolding a general power of attorney or 
a mnkhtarjitinuih, and that would be consistent with s. 13 of Eegulation 
XXVII of 1814 ; but it probably appeared to the Legislature that, once a 
vakil or pleader was formally appointed aud his appointment uotibed to 
the Court by tho bling of the vakaiutnajnah, his authority should only bo 
revoked by a document under the hand of the client aud with the leave of 
tho Court, and that no person holding a general power of attorney or an 
ordinary iiLuktaniaDuih should have power thereby to revoke the appoint- 
rnont of the pleader or vakil, aud that such was the reason for the ultor- 
atioD in the law. 
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So far as wo can ascertain, s. 21 of Regulation XXVIl of 1811 was 
not repealed until its repeal was effected by Act No. XX of IBGo. Wo 
find that in the Codes of Civil Procedure which have boon passed since 
Act No. XX of 186d the wording of the sections which empower persons 
other than the parties to make appearances and applications and do acts 
in Civil Courts for the parties have [245] closely, so far as is material 
here, followed the wording of Act No. VIII of 18o9, and consequently we 
infer that the Legislature intended by Act No. X of 1877, and later hv 
Act No. XIV of 1882, that pleaders should only bo appointed to act in 
Civil Courts in the same manner as they could he lawfully appointed 
« under Act No. VIII of 1859. We arc consoiiuenlly of opinion that under 
Act No. XIV of 1882, the appointment of a (deader to make or do any 
appearance, upulication or act in or to a Civil Court must be in writing, 
and that writing must bo exccatcd by tlie party, or by a person acting 
on his behalf and acting under the authority of a general power of atiornoy 
or mukhtarnavmh, unless such agent making the appointment is the 
recognized agent of the party within the definition of s. 57.of Act No, XIV 
of 1882. 

It was contended that the effect of ss. 18G and 187 of the Indian 
Contract Act. 1872, was to mako it lawful for an agent having only an 
oral, as distinct from a written and signed, authority from his principal 
to execute a vakalutiuditah. In our opinion those sections do not affect 
the question. Tlio words “ exi)ress ’’ in s. l^G and " expressed " in s. 187 
are not used in the same sense as the word “ expressly ” in cl. (c) of s. 37 
of Act No. XIV of 1882, as it was contended they were. 

It has also been contended that a notice which was given by the 
plaintiff that he adopted the appeal and the vakaluinaviah which he 
executed appointing the same pleader to prosecute the apneal effected a 
ratification of the act of the karinda. The notice and vakulutnamuh to 
which wo have just referred wore produced in Court long after the period 
of limitation for the tiling of the appeal in the Court below had expired, 
and long after the decree in the defendants’ favour in the first Court had 
become final, if there was no good appeal presented within time. 8oction 
200 of the Indian Contract Act, 1872, expressly precludes the contention 
that acts done subsequently to the date when the decree in the first 
Court became final, owing to there being no valid appeal from it, could 
ratify the act of the karinda and of the pleader in filing the [246] appeal, 
when the pleader was nob duly appointed to act in the Court on behalf 
of the plaintiff. 

The cases in which this question has arisen have come to this Court 
from the District of Gorakhpur. It would appear that there has been 
there some lax system, apparently nob recognized by the Courts, and nob 
shown to have been known to the Courts, by wliich parties entrusted tho 
appointment of pleaders for the filing of appeals to servants, friends or 
neighbours going to the town in which the Court w’as situated. Wo 
regret that people should have been so foolish as to set up a practice 
unknown to tho Courts, and in our opinion illegal and fraught with so 
much danger to litigants and others. It is a matter which concerns not 
only the Courts but the legal practitioners practising in the Courts. Wo 
have had experience by cases in this Court of persons repudiating suits and 
proceedings filed in their names in the Courts below. It is necessary 
for Courts, so far as they can, to take precautions that such repudiations 
shall nob be easily made, and that can only be done by adhering to the 
praotlce laid down for the guidance oMitigants by the Legislature. It is 
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also to the interest of gentlemen practising in the law that in these 
respects those rules should be strictly adhered to. It might happen 
that a vakil might honestly believe that he was appointed to act on behalf 
of a litigant, assuming that the person who executed his vakalutnanKih 
hal some authority to execute it ; and it might subsequently appear that 
such person had no authority, and the vakil or pleader might possibly 
hod himself liable to a suit for damages, if the result of his unauthorized 
interference in the litigation of the party was to cause damage to the party 
on whose behalf he considered that he was entitled to act. We do not 

say what might be the result of such a suit. 

On the whole, we have come to the conclusion that the Court below ^ 
was right, and that the person who filed this oakaliUnamah in that Court 
had no authority coming within Act No. SIV of 1882 to do any act in 
or to the Court on behalf of the nlaintifJ, and [247] the vakaliUnaTruxh 
being an inefiectual document did not effect on its tiling a legal appoint- 
ment of the pleader. 

We dismiss the appeal with costs. 

Appeal dismissed. 


16 A. 247= 14 A.W.N. (1894) 70. 

APPELLATE CIVIL. 
Before Mr. Justice Banerji. 


Karim BaKHSH [Plaintiff) V. KhuuA BakhsH [Defendant).' 

[7tb March and 4tb May, 1894.] 

MuUo-mmadan -Pre-emp/ioa-Sha6 i-khalit-Naiure of pre-emptive right arising 

by common enjoyment of rights appended to property. 

In order that two persons may become Shafi‘i~khalits, ot persons having a 
riebt of pre-emption iu virtue of tbe common enjoyment of, e.g.. a road, it is 
n£:essary that such roid should be a private road and not a thoroughfare. 

Among persons who are Shafi i-khalits by reason of being sharers in a right of 
way, all those who are sharers in such right of way have equal rights of pre- 
emption, although one of them may be a contiguous neighbour. 

[F., 33 A. 637 (641) = 8 A.L.J. 700 (705) = 10 Ind. Oas. 6‘i6 (627).] 

The facts of this case sufficiently appear from the judgment of 

Banerji, J. . 

Munshi Madho Prasad, for the appellant. 

Mr. Abdul Raoof, for the respondent. 


JUDGMENT. 


Banerji J.— The suit out of which this appeal has arisen was 
brought by the appellant to enforce bis right of pre-emption under the 
Muhammadan law. The property claimed is a house. The a.ppellant 
alleged himself to be a pre-emptor by right of vicinage and he objected to 
the amount of sale price. The respondent vendee denied the appellant s 
right of pre-emption and averred that the amount of consideration men- 
tioned in the sale-deed was correct. The Court of first instance decreed 
the appellant’s claim, but it held the actual amount of the sale pri ce to be 


• Second Appeal, No. 964 of 1893, from a decree of H. P. Mulook. Esq 
Moradabad, dalcd tho lUh May 1893. rovorsing a decree of Babu 
Gbakravali, Munsif of Sambhal, dated the 24lh December 1892. 
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that speoiBed id the sale-deed. On appeal the lowei* apuellate Court dis- 
missed the claim on two grounds, namely, first, that there were [248] 
waiver and acquiescence on the part of the appellant ; and. secondly, that 
he had offered to pay a smaller sum than the actual sale-price. 

As regards the first ground, the conclusions of the learned Judge are 
based upon a misapprehension of the respondent’s allegation on the 
point. The learned Judge seems to think that before the comuletion of 
the sale and when negotiations for it were going on, the appellant induced 
the respondent to believe that he had waived his right of pre-emption. 
The fact, however, is, that the respondent himself never asserted that 

before the sale actually took place the plaintiff had declined to purchase 

the property sold. What the re.spondent alleged in the fourth paragraph 
oi his written statement was tliat after his purchase he sent a notice lo the 
appellant by post of the fact oi his purchase, but the appellant remained 
silent and thereby accepted the purchase by his acquiescence. According 

to Muhammadan law. “ the surrender of a right of pre-emption before a 
sale has taken place is not valid” (IJallie’s Digest of Muhammadan Daw, 
p. 506). Therefore, even if the appellant did surrender his right before the 
sale, such surrender could not deprive him of his rightof pre-emption. Ac- 
cording to the respondent himself the appellant did nothing before the sale 
whereby the respondent could be induced to believe that the appellant would 
not pre-empt the property after it was actually sold. He is nob therefore 
estopped by his conduct before the sale from asserting his right of pre-emp- 
tion, and his case is distinguishable from that ol Brojo Kishore Surmah v 
Kirtee Chunder Surmah (l), on which the learned counsel for the respondent 
has relied. Afberasale has actually taken place and the right of pre- 
emption has been established such right can be rendered void bv the rule 
of the Muhammadan law in one of the two ways described in Chapter VIII 
of Bailhe’s Digest (see p. 505). The second of these, namely, the 
death of the pre emptor, has not occurred in this case. As for the 'first 
It IS not asserted that there was an express renunciation by the appellant 
of bis right of pre-emption and none of the other acts by which acquiescence 
would be implied was done [249] by him. All that he did was that when 
a notice was sent to him after the sale ho gave no reply to it and remained 
silent. Such evidence cannot certainly be held to be acquiescence by 
implication within the meaning of the Muhammadan law so as to defeat 
Ins right of pre-emption. The first ground, theroforn. on which the learned 
Judge has dismissed the appellant’s claim is untenable. 

The second ground is equally untenable. It has been found that the 
appellant performed the preliminaries of immediate demand and confirm 
atory demand as required by Muhammadan law. He was ready and 
willing to purchase the property for what he considered in good faith to be 
the actual amount of consideration paid for it. What he asserted was 
that the sum mentioned in the sale-deed was not the actual amount for 
Which the property was sold. In his plaint, however, he offered to nav 
such amount as the Court might declare to be the real consideration for 
the sale, it was held in Lam Prasad v. Debi Prasad (2) that where a 
person having a right of pre-emption offers a smaller sum than the acbnal 
price m the belief that such sum is the real amount of consideration for 
the sale, he does not thereby lose his right of pre-emption. In this view 
A fully concur. For the above reasons the grounds on whir*h rho 
appellate Court has dismissed the claim cannot be supported 


(1) 16 W.R.C.R. 247. 


(2) 3 A. 236. 
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Mr Ahdul Bnoof, the learned counsel for the respondent, has con- 
tended that the decree of the Court below is a right decree 
upon the finding of the learned Judge the appellant has not a preferen lal 
ri-ht of pre-emption. He argues that as the learned Judge has found 
?hat the respondent is a Shali-i-klnUt by reason of ms having rights over 
the passages common to his house and to the house sold, he has 
superior right of pre emption to that of the appellant, who is a neighbour, 

or ab least a right enual to his* t l : 

According to the rale of Muhammadan law a Shank, or partner in 

the substance of a thing, has the first right of h 

comes a Khalit, or partner in its immunities and [250] anpendages Uuoh 
as the right to water and to roads), and a khalU has a piaferantial claim to 

a neighbour (Baillie’s Digest, p. 481, and Hidayah, vol in. p. o62). 

It apnears that the house sold abuls on a lane. Ad]ac6nt to it, and 
on the same side of the lane with it is the house of the appellant. 
Across the lane and on the other side of it is the house of the responden . 

If the lane is not a thoroughfare, both the parties to this suit are Khalits, 
and the fact that the appellant is also a neighbour does not confer on him 
a higher right than that of the resDOodeut. It has been urged on behalf 
of the apnellant that among Khalits the special is preferred to the general, 
and as the appellant is also a neighbour he must be held to be a special 
Khalit and to have a preferential right of pre-emption. This argumen 
is fallacious. A mere neighbour is not a special Klmlit within the mean- 
ing and intention of the Muhammadan law. The rule on the sub- 
iect is explained and illustrated in Baillie's Digest (p. 481) as follows:- 
Take the case of a mansion which is situated in a street without 
a thoroughfare * * The right of pre-emption belongs 

to the inhabitants ot the street equally without any distinction between 
those who are contiguous and those who are not so; for fcbey are all 

in the way. * * If there be another street leading from this 

street, and having no thoroughfare, and a house m it is sold, the right ot 
pre-emption belongs to the inhabitants of this inner street, because they 
are more specially intermixed with it than the people of the other street. 
But if a house in the other street be sold, the right of pre-emotion belongs 
to the people of the inner as well as to those of the outer street, for the 
intermixture of both in the right of way is equal." This passage shows 
what is meant by a special Khalil. And it is clear that among the persons 
who are Shafi-i-khalits by reason of being partners m a right of way, ah 

those who participate in that right have equal rights of pre-emption al- 
though one of them may be a contiguous neighbour. If therefore both the 
appellant and the respondent are Khalits, the former has not a preferential 

right because his house is adjacent to the house sold. 

[201] The next question for consideration' is whether the respondent- 
has a right to pre-empt the property in suit as a Shafi-i-khalit. He cl^aims 
to be a Khalit on the ground that he is a partner in one of the appendages 
of the said property, namely, in the right of way. In order that he may 
be regarded as a Khalit of this description, it is essential that the road in 
which he participates should be a private road and not a thoroughfar^ 
According to the Hidayah (Vol. iii, p. 565) ** it is necessary that the road 
or rivulet, the joint participation in which gives a claim to the 
Shufa be private." The same rule is stated in Baillie’s Digest (p. 4b^) 
in these terms “If the street were open with a passage through, and a 
mansion in it were sold, there would be no right of pre-emption except for 
the adjoining neighbour. In like manner when there is a thoroughfare 
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which is not private property between two maosions (that is, when they 
are situate on opposite sides of the way) and one of them is sold, there is 
DO pre-emption except for the adjoining neighbour. If the road be 
private property, it is the same as if id were no thoroughfare. A thorough- 
fare which does not give the right of pre-emption is a street that the people 
residing in it have no right to shut.” In this case it has not been found 
by either of the Courts below whether the lane which lies between the 
house sold and the house of the respondent is a private lane or a thorough- 
fare. If it is a thoroughfare, the respondent has no right of pre-emption 
and the appellant’s claim as a contiguous neighbour must prevail. The 
following issue is accordingly referred to the lower appellate Court under 
8. 566 of the Code of Civil Procedure for trial : — Whether the lane lying 
between the disputed house and the bouse of the respondent is a private 
lane or a thoroughfare. 

On receipt of the boding ten days will be allowed for objections. 

On return being made to the above order of reference the foliowing 
.judgment was delivered : — 

FINAL JUDGMENT. 

Banerji, J. — It has been found by the lower appellate Court that 
the lane lying between the bouse in question and the house of the res- 
pondent is "a private lane or passage and not a thorough- [252] fare.” 
This boding is conclusive. The appellant has therefore no priority of 
right over the respondent. The appeal is accordingly dismissed with 
costs. 

Appeal dUmissed, 


16 A. 262 = 14 A.W.N, (1894) 64. 

APPELLATE CIVIL. 

Before Sir John Ed(je, Kt, Chief Justice, and Mr. Justice Bxirkitt. 

Hasan Ali [ Defendant ) v . SiBAj Husain and others { Plaintiffs)r 

[8th March, 1894.] 

•Civil Procedure Code, ss. 13. 5G!—R€s-judicata— Remand -Appeal— Decree in appeal 
from order of remand dismissing appeal from decree in the suit. 

It ia competent to a High Court in an appeal from an order of remand under 
a. 56'2 of ihe Code of Civil Procedure to pass a decree dismissing the appeal 
preferred to tbe lower Court from the decree in the suit. Bhau Bala v. Bapaji 
Bapuji {1) tkod Abrahim Khan V. Fa\z~un nesaa \%) referred to. 

IF., 19 A. 517 ; 20 M. 162; 15 O.C. 33 t36) = 15 Ind. Cas. 181 (182).] 

The facts of this case were as follows : — 

In 1880, Kazim Husain, Mehndi Husain and Jawaz Husain, three of 
the four plaintiffs in tbe suit out of which this appeal arose, sued the 
present defendant, Hasan Ali, for recovery of possession of a certain 2 
annas zamindari share by right of inheritance from their father Niamat 
Husain. The defendant pleaded that as to 1 anna he was in possession 
under a gift from Niamat Husain, and as to the other moiety that he held 
4b on account of money lent to him by Niamat Husain. The Court 

* First Appeal from order No. 102 of 1893, from as order of L. M Thominn 

Officietiog District Judge of Jauopur, dated the Uih June 1693. ’ 

(1) 14 B. U. (2) 17 0. 168. 
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(Subordinate Judge of Jaunpur) found that the defendant held the pro- 
perly in suit in lieu of money leut by him to the plaintiffs father and 
that the plaintiffs were not entitled to a decree for possession until such 
money had been paid, and dismissed the plaintiffs suit. That judgment 
was apparently not appealed against and became final as between the par- 

tins thereto. 

Sub.-eauently, the plaintiffs, together with one Siraj Husain, to whom 
the plaintiffs had sold 1 anna out of the 2 «nna share in suit, sued the 
same defendant for recovery of the samp property. 

[253] The Court of the first instance (Subordinate Judge of Jaunpur) 
lu'ld that the suit was barred by limitation, as also by s. 13 of the Code 
oi Civil Procedure, and dismissed it. 

The plaintiffs appealed to the District Judge who. reversing the decree 
of the Court below, remanded the suit for trial upon the merits under the 
provisions of s. 5G2 of the Code of Civil Procedure. 

From this order of remand the defendant appealed to the High 
Court. 

The Hon'ble Mr. Colvin, Mr. T. Conlan, Mr. Abdul Majid and Pandit 
Sundnr Lai, for the appellant. 

Mr. Amir-nd-din and Maulvi Gludavi Mujtaba, for the respondents. 

JUDGMENT. 

Edge, G. J.. and BCRKITT, J. — The first Court found, amongst other 
things, that s. 13 oi the Code of Civil Procedure applied. That Court, on 
that and other issues, dismissed the suit of the plaintiffs. They appealed. 
The District Judge held that s. 13 did nob apply and remanded the suit 
under s. 562 of the Code. The appeal before us is an appeal from that 
order. One of the grounds of appeal was that the District Judge had no 
jurisdiction owing to the value of the property. The appeal lay to the 
Court of the District Judge, as the valuation which the plaintiff pub on his 
suit governed the appeal. That was decided in Mahabir Singh v. Bihari 

Lalii). 

In our opinion this case comes within Explanation 11 of s. 13 of the 
Code of Civil Procedure. In the former suit the plaintiffs might and ought 
to have made an alternative charge, in which, if they had made it, they 
would have been successful. They could nob succeed here except on 
the alternative charge, i.e . they could only succeed here on paying the 
amount, if any, which might be found to be due to the defendant. The 

suit accordingly was barred. 

It is contended that we cannot pass a decree dismissing the ap- 
peal in the Court below. In our opinion we can dispose of the appeal 
in the Court below, as the defendant-appellant having succeeded in this 
appeal on the ground that s. 13 of the Code apphed [254] to the suit, 
the suit must necessarily be dismissed as barred in limine. If we were 
simply to set aside the order of the Court below and tell the Court below 
that it was bo dismiss the plaintiffs' appeal to it, as s. 13 applied, we 
should be merely putting the parties to extra expense and adding a useless 
stage to the procedure of the case. This is the view of the law which has 
been taken by this Court in previous cases. Apparently it was the view 
taken by the Full Bench of the Bombay High Court in BhauBalav. 


(1) 13 A. 320. 

1Q4 
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Bapajt Bapuji (l), and the same view has been taken by the Calcutta 

High Court in Abrahtm Khan v. Faiz-un-7iessa (2). We allow this appeal 

with costs, and, setting aside the decree of the Court below, dismiss 

the appeal in the Court below with costs and restore the decree of the 
.first Court. 

Appeal decreed. 


16 A. 234 = 14 A.W N. (1894) 72. 

APPELLATE CIVIL. 

Before Mr. Jmtice Banerji and Mr. Justice Blair. 


Gobardhan and another (Defendants) i;. Su.JAN 
(Plaintiff): [13th March. 1894.] 

.Mortgage-Usii/ructiiarjf mortgnge-MorVjfuje satisfied out o/ usufruct -One of several 
co-viortgagors obtaining possession of tlie whole prof>erti, —Adverse possession. 

lothe case of a usufructuary mortgage hy several co-mortgagors, when such 
mortgage ,s sat.sfied out of the usufruct, e.ch co-mortgagor i/not emitlerto 
recover possession of more than his share of the mortgaged property. CoDPequentlv 
where m such a case one of several co-mortgagors gets possession of the \vhoIe of 
too mortgaged property, be does not occupy the position of a mortgar»ee to his 

AfM3rfolfowed^“^ posssesion is adverse to them. Fakir Balchshy. Sadot 


The 

Court. 


facts of this case sufficiently appear from the judgment of the 


Munshi Mad ho Praaad, for the appellants. 

Pandit Moti Lai, for the respondent. 

The judgment of the Court (Blair and Baneiui. JJ ) was 
by Banerji, J.:— 


delivered 


JUDGMENT. 

The suit out of which this appeal has ariseo [235] was brought bv 
the respondent to recover possession of 26 bighas 14 biswas of land out of 

TnHr n ‘ Tonda, Girwar 

Indra babla and Ballu, and wore mortgag-ed by them in 1858 or 1859 to 

one Cheta, The land claimed is the share ofTonda and has been acquired 

by the respondent. The appellants represent Indra and Sabla The 

befoie 1865, and thereupon possession of a half of the mortgaged land was 
taken by Girwar and of the other half by Indra and Sabla. That half is 
at present in the possession of the appellants, who are consequently in 
possession of a half out of the 26 bigbas and 14 biswas claimed by the 
respondent ahe lower Courts have made a decree for the said half share 
m favor of the respondeat against the appellants. The claim of the res- 
Wndent in regard to the said half share was resisted by the appellants on 

lo® T'® proprietary possession of it The 

SVTlSSS anfrr'' biswas from tt nro^ 

gage of 1858 and took possession of it, their possession could not be 

7 ,.j * '892. from a decree of Babu Baii c, a a- ' 

-Judge of Agra, dated the 29th June 1892, modifying a decree 

-Asim-ud-dm, Munsif of Maliabad, dated the llth January 1892 ' ^ 

( 1 ) u B. U, ( 2 ) 17 c. 168 . 
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regarded as adverse to Tonda or to the respoedeut his representative, but 

is a continuance of the possession of the mortgagee. t • 

It is contended in appeal that this view^ of the lower Court is. 
erroneous, and we are of opinion that the contention has force. There can 
he no doubt that when one of several mortgagors redeems a mortgage by 
payment of the mortgage-money and takes possession of the mortgaged 
property, he steps into the shoes of the mortgagee as regards the shares ot 
hi '5 co-mortgagors and his possession over those shares can only be regarded 
as the possession of a mortgagee ; but whore the amount of the mortgage 
is satisfied out of the usufruct, the mortgage becomes extinct and the parties 
are relegated to the position in which they were before the mortgage, in 
such a case one of the mortgagors can only claim from the mortgagee whose 
mortgage has been satished out of the usufruct his own individual share,, 
and he acquires no right to take possession of the shares co-mortga- 
gors. This view is supported by the ruling of this Court L256J ^ 

Bnkhsh v. Sndai Ali (1) which was approved in Sheo Naraiii Eat v. Sheopal 
Eni (2). Accordingly when the mortgage of 1858 was satisfied from the 
usurfuet af the mortgaged property, Indra and Sabla became entiJed to 
take possession of their own shares only out of the said property and they 
had no right to take over possession of the share of Tonda. Their pos&^es- 
aion overTonda’s share is thus without title and cannot but be regarded 
as adverse to the owner of tliat share. That being so. since the prede- 
cessors in title of the appellants have been in adverse possession of the 
property decreed to the respondent for more than 12 years, whatever right 
the respondent had to that property has now become extinct, and the 
respondent’s claim should have been dismissed as time-barred. We 
accordingly set aside the decree of the Court below and, decreeing this 
appeal with costs, dismiss the claim of the respondent as against the 

appellants. . , , , 

Appeal decreed. 


16 A. 256 = 14 A.W.N. (1894) 73. 

APPELLATE CIVIL. 

Before Sir John Edfje, KL, Chief Justice and Mr. Justice BterktU. 


JasodA Bibi {Plaintiff) t\ ParmaNAND {Defendani)f^ 

[l5th March, 1894.] 

Act X V o/ 1877, s. 10 — Trust — Ski/ by representative of settlor against trustee on failure 
of the object of a trust to recover the trust money for herself. 

Section 10 of Act No, XV of 1877 does not apply to a suit brought on failure 
of the object of a trust to recover for the plaintiS’s own use and not for tij©- 
purposes of the trust the trust-money remaining in the bands of the trustee. 
Dalwanl Rao v, Puran Mai (10 I. A. 90= 6 A.l) followed. 

[DUb.. GC.L J.535: F., 132P.R. 1907.] 

The plaintiff in this case sued to recover from the defendant a sum 
of Es. 2,000 which she alleged to have been deposited with him by her 
on instructions from her father Har Prasad on the 15th of April 
meet certain exp enses of her sister. Musammat Gango. The plamtin allegea 

' Second Appeal, No. GOO of 1891, from a decree of A. McMillan. Esq., 

Judge of Cawupore, dated- the I2th May. 1891, confirming a deome of Syed Afcbar 
HuFaiD, Subordinate Judge of Cawnpore, dated the 2nd August, 1890. 

7 A 376 (2) 14 A.W.N. (1894) 14 (16), 
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that the said money was never spent by Muaammat Gango, who died in 
September. 1872, and that the money had all along remained with the 
defendant. She further [237] alleged a demand and a refusal by the 
plaintiff to restore the money on the Ist July 1887. The suit was hied 
on the 20th of June 1890. 

The defendant inter alia pleaded that the suit was barred by 

limitation. \ u i j 

The Court of first instance (Subordinate Judge of Cawnporej held 

that 3 . 10 of Act No. XV of 1877 did not apply, but that the suit was 

barred either under .^rt. 62 or under Art. 120 of sch. ii of Act No. XV of 

1877, and accordingly dismissed the suit. 

The plaintiff appealed ; and the lower appellate Court (the District 
Judge of Cawnpore) confirmed the first Court's judgment. The District 
Judge held that the suit was to be considered as a suit lor money had a,nd 
received by the defendant for the plaintiff’s use, and that the limitation 
applicable was that prescribed by Art. 62 of Act No. XV of 1877. He 
also relied on the case of Johori Mahton v. Tkakoor }\ath Lukee (1). 

The plaintiff then appealed to the High Court. 

The Hon’ble Mr. Colvin and Mr. T. Conlan, for the appellant. 
Pandit Sundar Lai and Pandit Baldeo Earn for the respondent. 
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JUDGMENT. 

Edge. C. J. and BURKITT, J.— The suit out of which this appeal 
has arisen was one to recover a sum of money placed in the hands of the 
defendant with instructions to pay out of it such sums as a certain lady 
might require for the purposes of performing pilgrinoages. The lady died 
as far back as 1872, and at that time there remained in hands of the 
defendant the whole amount which had been ulaced iu bis hands, uo 
portion of it having been paid to or expended by the lady. This suit 
was insticutecl on the 20th of dune 1890. It was dismissed by the first 
Court on the ground that it was barred by limitation. The second 
Court dismissed the plaintiff’s appeal, holding that the suit was barred 
by limitation whether Art. 62 or Art. 120 of sch. ii of the Indian Limita- 
tion Act applies. From that decree this appeal has been brought. It 
has been contended here that s. 10 of the Indian Limitation Act, 1877, 
applies, and consequently that the suit was not time-barred. [258] 
It was contended that the money became vested in the defendant in 
trust for a specific purpose within the meaning of 8. 10, and that on the 
death of the lady iu 1872 a trust arose for the settlor according to the 
principle of equity embodied in s. 83 of the Indian Trusts Act, 1882. 

It is not in our opinion necessary to decide whether the money at any 
time vested in the defendant in trust for a specific purpose within the 
meaning of s. 10 of the Indian Limitation Act. 1877. nor is it necessary to 
decide whether, if there was a trust for a specific purpose within the 
meaning of a. 10 of the Indian Limitation Act, 1877, that section would 
apply after the death of the lady for whose benefit the trust, if it was one. 
was created. 

This suit is brought by the plaintiff to recover the money for her own 
benefit and not wich the object of having the money applied for the specific 
purposes tor which the trust, if it was one, was originally created. For 
present purposes there is no essential difference becween the wording of 
8.10 of Act No. XV of 1877 and s. 10 of Act No. IX of 1871. Now their 


(1) 6 G. 680. 
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1894 Lordships of the Privy Council in Bahvant Hao v. Puran Mai (l) held that 
March 15. the words in s. 10 of Act No. IX of 1871 — for the purpose of following 

in his or their hands such property" — meant^foc the purpose of recovering 

Appel- t^j^e property for the trusts in respect of which it had given. That inter- 
LATE pretation limits the application of the section, and, applying that interpre- 
ClVIL. tation. we hold that s. 10 of the Indian Limitation Act, 1877, does nob 
apply bo this case. 

16 A. 256= jIj was also contended in appeal before us that Art 145 of sch. ii of 
U A.W.N. the Indian Limitation Act, 1877, might be applied in this case. There is 
(1894) 73. ample authority to show that that article is inapplicable to a claim of this 

kind in which it was never intended that the specific coins deposited should 
be returned. We dismiss the appeal with costs. 

Appeal dismissed. 


16 A. 259 fF.B.) = 14 A.W N. (1894) 74. 

[259] FULL BENCH. 

Before Sir John Edge, Kt., Chief Justice, Mr. Justice Tyrrell, 

Mr. Justice Knox, Mr. Justice Blair, Mr. Justice 
Banerji and Mr. Justice Biirkitt. 

Fateh Chand and others (PUintiffs) u. "Muhammad Bakhsh 
AND OTHERS {Defendants).'^' [19bh March, 1894.] 

Act No. XXVII of I860, s. 2 -Act No. VII of 1889, s. 4— ic( No. 1 of 1868, [s. 6— 
Procedure -Act No. IV of 18^2. s. HS^Suit for sale oyi a mort-jage—Suit by 
represeyitative of deceased uiortgagee— Production of certificate of succession a 
condition precedent to decree. 

Section 4 of Act No. VII of 1889 no change in the substantive law, but 

enacted merely a rule of procedure. Inasmuch, therefore, as "no one has a 
vested right in any pariicular form of procedure ’’ the ahovemetitioncd section is 
applicable to suits instituted before the coming into force of Act No. VlT of 
1889. Ganga Sakai v. Kishan Sakai (2) followed : The Re-public of Costa Rica 
V. Erlanyer {3) Warner Murdoch (4) and Wrightv. Hale (5) referred to. 

Section 4 of Act No. VII of 1889 applies to suits for sale under s. 88 of the 
Transfer of Property Act. 1882. Ammannav. Ourumurtki (6) distinguished. 
Kanckan Modi v. Baijnnth Singh (7) dissented from. 

rDiBS.. 26 C. 839 = 4 C W,N. 558; Not F., 28 B. 630 ; 29 M. 77; F.. 9 A.L J. 766 = 
16 Ind. Cas. lOfi; R., 16 A. 418; 17 A. 637 (545); 20 M. 232; 34 M. 442 
14461=5 M.L.T. 278 (280) = 1 Ind. Cas. 535 (636); 20 A.W. N. 95; 6 Ind Oas. 
1015 (10161 = 13 O.G. 152 (153); 14 Ind. Cas. 570 (571); 10 O.C. 378(882).] 

The facta of this case are fully stated in the judgment of the Court. 
Mr. Roshan Lai for the appellants. 

Mr. Abdul Raoof and Ratan Chand, for the respondents. 

The judgment of the Court (Edge, C. J., Tyrrell, Knox, 
Blair. Banerji and Burkitt, JJ.) was delivered by Edge, C. J. : — 

JUDGMENT. 

The suit in which this second appeal has arisen was brought upon a 
mortgage by the mortgagees against the naortgagor. Certain persons 

^Second Appeal, No. 833 of 1891, from a decree of H P. Mulock, Esq., District 
Judge of Moradabad. dated the 18tb May 1891, confirming a decree of Babu Anant 
Ram. Subordinate Judge of Moradabad, dated the 6th February 1891. 

( 1 ) 10 T.A. 90 = 6 A. 1. (2) 6 A. 262. |8) 3 Ch. D. 69. 

(4) 4 Cb. D. 762. (6) 6 H. and N. 227, (6) 16 M. 64, i7) 19 C. 386. 
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olaiming interests in the raortgagei property, or portions of it, were subse- 
quently added as defendants. 

Tbe reliefs claimed in the plaint were a decree against the mortgagor 
for Rs. 3,000, mortgage- money with interest and costs; in default of 
payment a sale of the mortgaged property, and in case [260] the proceeds 
of such sale should not be sufficient to satisfy the money decreed, then a 
decree for the balance agiinst the mortgagor personally and her property 
ptner than that which was subject to the mortgage. 

There were various defences pleaded, but for the purposes of the 
questions which we have to decide we need not consider them . nor 
need we oonsider how far. if at all. the allegations in the ulaint were 
sufficient, if not traversed, to entitle the plaintifts to the reliefs sought, or 


1894 
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Full 
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16 A. 259 
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14 A.W.N. 
(1894) 74. 


to any of them. 

Tlie suit was instituted in the Court of the Subordinate Judge of 
Moradabad on the ‘21st of June 1888. After the institution of the suit 
Lachman Das and Ratan Lai. two of the plaintiffs, who were necessary 
parties, died, and on the 22Qd of November 1888. persons alleged to be 
the legal representatives of the deceased plaintiffs respectively were 
brought upon the record as such renreseutatives. It was noitnei denied 
nor admitted by the defendants that the persons so brought on the record 
were the legal representatives of the deceased plaintiffs. 

On the 5th of March 1890, the Subordinate Judge dismissed the suit, 
on the ground that s. 4 of Act No. Vlf of 1889 applied, and that no decree 
against the mortgagor could he passed, as the persons who had been brought 
on the record as the legal representatives of the deceased plaintiffs had not 
produced any such probate, letters of administration, or eertiticate as are 
specified in s. 4 of Act No. \'I1 of 1889. 

On appeal the District Judge set aside the decree of the Subordinate 
Judge, on the ground that the Subordinate Judge had not given the per- 
sons brought upon the record as representatives an opportunity to produce 
certificates so as to comply with section 4 of the Act. Tbe District Judge 
on the 2od of August 1890. remanded the case, aoparently under s. 562 
of the Code of Civil Procedure 

After the order of remand the Subordinate Judge gave the plaintiffs 
fcimito pro luce certificates in compliance with s. 4 of Act No. \'II of 1889. 

[261] The persons, who had been brought upon the record as tbe 
legal representatives of the deceased plaintiff, Ratan Lai, produced a 
certificate granted to them under Act No. VII of 1889, hut the persons 
who had been brought upon the record as the legal representatives of the 
obher deceased plaintiff, Lachman Das. having failed to produce any such 
certificate, and the legal representatives of Lachman Das being necessary 
parties, the Subordinate Judge on the 6th of February 1891 dismissed the 
suit, acting apparently under e. 158 of the Code of Civil Procedure. 

On appeal, the District Judge on tbe 18th of May 1891, affirmed the 
decree of the 6th of February 1891 of tbe Subordinate Judge. From the 
decree of the District J udge of 18th of May 1891 this second appeal has been 
brought. 

After tbe 6th of February 1891, and prior to the 18th of May 1891, 
the persons who had been brought upon the record as the legal repre- 
sentatives of the deceased plaintiff Lachman Das, obtained a certificate 
under Act No. VII of 1889. 

On behalf of tbe appellants here it has been contended that the suit 
baviug been instituted before Act No. VII of 1889 was passed, s. 6 of Act 
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No. I of 1868 (The General Clauses Act, 1868) prevents s. 4 of Act No. VII 
of 1889 applying in this case. 

Id was also contended on behalf of the appellants that s. 4 of Act No» 
VII of 1889 restricted rights already vested in the naortgagoes and their 
representatives before that Act was passed, and that the Act not having 
been declared in terms to be retrospective, section 4 of the Act did not 
apply in this case. 

It \vas also contended on behalf of the appellants that s. 4 of Act No* 
VII of 1839 does not apply to a suit on a mortgage by a mortgagee against 
a mortgagor for sale of the mortgaged property, and consequently that a 
decree for sale should have been made notwithstanding the failure of the 
persons who were brought on the record as the representatives of Laob* 
man Das to produce a certificate before the decree of the Subordinate 
Judge of the 6th of February [262] 1891 had been passed. Kanchan Modi 
v. Baijnath Sinqh (1) and Ammanna v. Gurumurthi (2) vvere cited in 
support of that contention. 

It was further contended on behalf of the appellants that the persons 
who had been brought on the record as the legal representatives of the 
deceased plaintiff, Lachman Das, having obtained prior to the 18th of 
May 1891 a certificate under Act No. VII of 1889, the District Judg^ 
should have given them an opportunity of producing it and have allowed 
their appeal, although that certificate had not been obtained until after 
the decree in appeal, namely, that of the Subordinate Judge of the 6th of 
February 3891 bad been passed. 

It appears to us that the contention that s. 6 of Act No. I of 1868 
prevents s. 4 of Act No. VII of 1839 applying in this case, is based upon 
a misreading of s. 6 of Act No. I of 1868. and upon a misconception of the 
effect and object of s. 2 of Act No. XXVII of 1860. Section 2 of Act 
No. XXVII of 1860 gave a person claiming to be entitled to the effects or 
any part of the effects of a deceased person no right in, or to, any debt 
due to such deceased person. That right, if it existed, existed indepen- 
dently of B. 2 of Act No. XXVII of 1860. That section was merely a 
sectioQ which disentitled a person claiming to be entitled to the effects of 
a deceased person, and \.vho had not produced a certificate under that Act 
or probate or letters of administration, to compel by legal process a debtor 
of the deceased person to pay a debt duo to the deceased person to th& 
person so claiming, if the payment of the debt was not withheld 
from any fraudulent and vexatious motives, but frorn^ a reasonable 
doubt as to who was the person entitled to receive it. It was merely 
a section which compelled a plaintiff suing for the recovery of a debt 
due to a deceased person to prove his title to sue, as he would have 
been bound to do in any Court of Justice, whether that section had been 
made part of the Statute Daw or not. when that title was disputed or not 
admitted. The section was one of procedure, [263] and did not confer 
upon a plaintiff any right of action. It merely enacted ipferentially what 
in certain events should be the prima facie evidence of his title, and what 
in certain events should be the result of that prima facie evidence not 
being produced. The section was one for the protection of debtors from 
whom payment of debts due to deceased persons or their estates wa& 
demanded by persons claiming to be entitled to receive payment of such 
debts. Section 0 of Act No. I of 1868 does not prevent the provisions of 
a Statute or Act applying the procedure to be followe d in the future m. 

(2) 16 M. 61, 


(1) 19 C. 336. 
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pi’oceedings which had been comoaenced before such Statute or Act catne 

into lorce. , , ..in 

By section 6 of Act No. I of 1868 it is not enacted that no Act shall 

affect the future procedure in any proceedings commenced before such Act 

shall have come into operation. What that section does enact is The 

repeal of any Statute, Act or Regulation shall not affect anything done or 

any offence committed or any tine or penalty incurred or any proceedings 

commenced before the repealing Act shall have come into operation. 

As we understand s. 6 of Act No. 1 of 1868, all it effects or was intended 
to effect is to prevent the mere repeal of a Statute, Act or Regulation 
from making an act done under the repealed Statute, Act or Regulation an 
act done without statutable authority, or an offence committed against 
the repealed Statute. Act or Regulation to cease to be an offence : from 
relieving a person who had incurred a penalty or tine under the repealed 
Statute, Act or Regulation from such penalty or tine: and from invalioa- 
ting or making irregular proceedings commenced under the repe^ed 
Statute. Act or Regulation. In other words, the object of s. 6 of Act No. 

I of 1868 was, in our opinion, to leave things which had been done under 
a repealed Statute, Act or Regulation as they were and with the same legal 
consequences as they had at the time when the repealed Statute. Act 
or Regulation was repealed. For instance, a right of action already vested 
under a Statute or Act is not divested by the mere repealing of such 
Statute or Act. Such divesting would require specific enactment for that 
purpose. [264] Section 6 does not say that such legal consequences shall 
not be pub an end to, modified, or altered by specific enactment in that 
respect contained in the Act by which such Statute, Act or Regulation is 
repealed. The word "repeal ” is. in our opinion, the governing word of the 
section when the section has to bo construed for the purpose of seeing 
whether tb-j section applies or nob. In our opinion s. 6 of Act No. I of 
1868 does nob limit the effect or application of s. 4 of Act No. VII of 1889 
in respect of proceedings commenced before Act No. VII of 1889 came 
into force, although the latter Act did expressly repeal so much as then 
remained unrepealed of Act No. XXVII of 1860, including s. 2. 

There was much confusion in the argument in this case between a 
right of action and a right to have an action conducted in a particular way. 
The former is a vested right, the latter is merely a question of procedure 
in which no litigant or intending litigant has any vested right whatever. 
It is competent to the Legislature by enactment to deprive a subject of a 
vested right of action, but the intention to do so must be clearly and 
unmistakeably expressed in the Statute or Act. No right of action vested 
or otherwise was intended to be or was taken away, or in any respect 
modified, altered or interfered with, by the repeal of s. 2 of Act No. 

XXVII of 1860. 

In Republic of Costa Rica v. Erlanger U) Mellish, L. J., held that 
“no one has any vested interest in the course of procedure.” In War7ierv. 
Murdoch (2) James, L. J., held that “no one has a vested right in any 
particular form of procedure.” In Wright v. Hale (3) Pollock, C. B.y 

“There is a considerable difference between new enactments which 

affect vested rights and those which merely affect the procedure in Courts 
of Justice, such as those relating to the service of proceedings, or what 
evidence must be produced to prove particular facts.” Later on that 
learned Judge said;— “When an Act alters the proceedings which 

(l) L.R. 3 Ch. D. 69. (2) L. R. i Ch. D. 752. 
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are to prevail in the administration of justice, and there is no provision 
that it shall nob apply to suits then pending, I [265] think it 
does apply to such action.” In the same case Channell, B., said: — 
In dealing with Acts of Parliament which have the effect of taking 
away rights of action, we ought nob to construe them as having a 
retrospective operation, unless it appears clearly that such was the inten- 
tion of the Legislature; bub the case is different where the Act merely 
regulates practice and procedure.” In the same case Wilde, B., said : — 
“ I am prepared bo decide this case uoon principle. The rule applicable 
to cases of this sorb is that when a now enactment deals with rights of 
action, unless it is so expressed in the Act, an existing right of action is 
nob taken away. Bub where the enactment deals with procedure only, 
unless the contrary is expressed, the enactment applies to all actions 
whether commonued before or after the passing of the Act. That this is 
the true principle saf&ciently appears from the cases that have been 
referred to on both sides.” 

Such we also believe bo be the true principle, and that is the principle 
which was recognized and acted upon by a Full Bench of this Court 
(Stuart, C. J., dissenting) in Ganga Sakai v. Kiskan Sakai (l). 

Such alteration as was made in the law by s. 4 of Act No. VII of 
1889, was an alteration in procedure only nob affecting any vested right of 
action ; and in our opinion the procedure provided by that section applied 
in this case as soon as Act No. VII of 1389 came into force. 

We need not decide what would be the effect of s. 6 of Act No. I of 
1668 in the case of a repeal of an Aco of procedure as regards proceedings 
pending at the date of the repeal, if by the repealing Act no other 
procedure was provided for the carrying on of such proceedings, and the 
repealed procedure was nob expressly kept alive for the purpose of such 
proceedings. It may well be, and from the point of view of convenience it 
ought bo he, oiiat the repealed procedure would and should apply to such 
pending proceedings until some other procedure was provided by legislative 
enaocmenb for such proceedings. That question does nob arise here, as 
Act No. VII [263] of 1839, which repealed s. 2 of Act No. XSVII of 
1860, does provide in s. 4 of the procedure. 

As bo the contention that the persons who had been brought upon 
the record as the legal representatives of Laohman Das having obtained 
a certificate under Act No. VII of 1839 before the District Judge passed 
his decree of the 18bh of May. 1891, the District Judge should have given 
them an opportunity of producing it, and nob have dismissed their appeal, 
all that need be said is that the certificate was nob produced, and further, 
that if it had been produced iu the appeal before the District Judge, in 
which his decree of the 18dh of May 1891 was passed, it would have been 
produced too Uta to affect the validity of the decree of the Subordinate 
Judce of the 6th of February, 1891. If section 4 of Act No. VII of 1889 
applied in this case, as we hold it did, the Suberdinate Judge was entitled 
to proceed and dispose of the suit, as appareobly. he did, under s. 108 of 
the Code of Civil Procedure on the non-productioo of the certificate for 
the production of which ho had given time. The certificate was not pro- 
duced in the Court of the Subordinate Judge, and, in fact, it was not in 
existence at the time when the Subordinate Judge passed his decree of 
the6bh of February. 1891. No subsequent production of the certificate 
could show that the decree of the Subordinate Judge wis contrary to law. 




(1) 6 A. 262. 
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This case is not analogous to that of a plaintiff who, appealing against a 
decree disnaissing his suit on the ground that the evidence had not estab- 
lished that he had a cause of action, produces in the Court of appeal 
fresh evidence shovving that, when he brought his suit and at the time of 
the decree from which he appeals, he had a cause of action. 

As to the contention that s. 4 of Act No. VII of 1889 does not apply 
to a suit for sale upon a mortgage, we have arrived at a conclusion with 
more difficulty. Our difficulty is partly due to the respect wo entertain 
for the decisions of the learned Judges who were parties to the judgment 
in Kanchan Modi v. Baijnath Singh (1). in which it was held that s. 4 of 
Act No. VII of 1839 [267] did not aooly to a suit for sale on a mortgage. 
In Amntanna v. Gurumurthi (2) the suit was one for foreclosure of a 
mortgage, and we think that thero can he no doubt that a suit for fore- 
closure of a mortgage could not in anv sense he considered as a suit for a 
decree for payment of a debt. So far as is material for present purposes, 
s. 4 of Act No. VII of 1889 is as follows 

‘‘4 (1) No Court shall — 

(a) pass a decree against a debtor of a deceased person for payment 
of his debt to a person claiming to be entitled to the effects of the deceased 
person or to any part thereof, * except on the 

prodnetion, by the person so claiming of ’ one or other of the documents 
specified in paragraphs (i). {ii).(iii), (iv) and (v) of sub-section (1). Sub- 
section (2) of section 4 defines a debt thus , — (2) the woril debt ’ in 
sub-seotion (1) includes any debt excaob rant, revenue or profits payable 
in respect of land use I for agricultural purposes.” 

Money lent on the security of a mortgage is a debt due from the 
mortgagor to the mortgagee, although from tna terras of the contract 
it may nob he recoverable from the mortgagor personally or except by a 
decree for sale of the mortgaged property. A mortgagee who brings his 
suit for sale is bringing his suit against his debtor, the mortgagor, for 
payment of his debt, and the decree which he seeks in that suit is a 
decree for payment of his debt by sale of the mortgaged property. A 
decree for sale under s. 88 of Act No. IV of 1S82 (The Transfer of Pro- 
perty Act, 1882) orders that “an account be taken of what will be due to 
the plaintiff for principal and interest on the mortgage,”" " * or the 

decree for sale declares “ the amount so due at the date of such decree.” 
The decree for sale also orders that in default of the defendant paying 
the amount found or declared to be due. “ the mortgaged property ora 
sufficient part thereof be sold and that the proceeds of the sale (after de- 
fraying thereout the expenses of the sale) be paid into Court and applied 
in payment of what is so found due to the plaintiff, &c.” Section 88 
of Act No. IV of 1882 appears [268] to us to show that a suit for 
sale is a suit in which, if the plaintiff succeeds, the decree which 
the Court passes is one form of a decree for payment of a debt. It may 
be that the proceeds of the sale may not be sufficient to discharge such debt, 
and in that case the mortgagee has recourse to s. 90 of the same Act when 
that section applies. In our opinion s. 4 of Act No. VII of 1889 applies 
to suits for sale under s. 88 of the Transfer of Property Act, 1882. A 
mortgagor needs as much protection as any other debtor when sued for a 
debt by a person claiming to be entitled to the effects of bis deceased 
creditor. 

fl) 19 C. 336, (2) 16 M. 64. 
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We were askaj, in case we shouH take a view adv^arse to the 
appallants on the questions to which we have referred, to allow them to 
winhdraw from the suit under s. 373 of the Code of Civil Procedure, with 
liberty to bring a fresh suit instead of dismissing this appeal The main 
ground for sucti application was that the failure of thd representatives of 
Lacbman Das to produce a certificate in time was duo to unreasonable 
and vexatious delays of the Munsif, to whom the application for the grant 
of the certiiicate was made. We think it only just under the circumstances 
to comply with that request, and we permit the plaintiffs-appellants to 
withdraw from the suit, with liberty to bring a fresh suit for the subject- 
matter of this suit on piyment by the plaintiffs-appellants to the 
defendautis, or into Court, of all the taxed costs of the defendants in this 
suit, in the appeal below and in this appeal, or of such part thereof as still 
remains unpaid, which costs, or part thereof, as the case may be, we order 
the pUinbiffs-appellants to pay bo the defendants or into Court for them. 


Decree modified. 


16 A. 269=14 A.W.N. (1894) 79. 

[269] APPELLATE CIVIL. 

Before Mr. Jtistice Blair. 

Bhawani Prasad [Applicant) -w. Brij Lal and others 
[Opposite parties).^ [27th March, 1894.] 

Mortqa'fe —Foreclosure— ’T>icree giving future interest— Such interest not a charge upon 
the land— Act IV o/1882, s. 66— Civil Procedure Code, s. 209. 

Where in a 'decree for foreclosure interest subsequent to the decree was included 
io the amount made payable to the pUintifT, it was hsld that such future interest, 
euppoMng it could be properly awarded, concerning which no opinion was express- 
ed. could not be treated as a charge upon th3 land ; but the judgment-debtor was 
entitled to resist foreclosure on payment within the prescribed period of the 
mortgage-money and interest up to date of decree, the decree-holder being at 
liberty to recover the future interest only from the judgment-debtor personally. 

[R., 12C.P.L.R. 78.3 

The facts of this case sufficiently appear from the judgment of 
Blair, J. 

Mr. Muhammad Ahmed and Maulvi Muhammad Ishaq, for the 
appellant. 

Mr. J. Simeon, for the respondents. 

JUDGMENT. 

BCjAIB, J. —This is an apoeal against an appellate order refusing to 
grant an order for foreclosure of a mortgage. The decree was for a sum 
of Rs. 447-1-11. The particulars were principal mortgage-money, interest 
from the date of execution to due date, interest from the due date to 
the institution of the suit, and costs of the suit. The decree farther 
ordered that the defendant mortgage debtor should pay future interest 
at 8 anuas per cent, per mensem until the date of payment. A sum 


• Second AppsU No. 1091 o! 1893. from an order of G. Forbes, Esq., Disfriob 
Judge of .Thanei. d+ned the la': Septiemb^r 1893. confirmin? the order of Maulvi Syed 
Muhammad Tajammul Huasain, Munsif of Jalaun, dited the Srd June 1393. 
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was tendered by the debtor Urger thiiD the amount of Rs. 447-1-11. but 
less by one rupee fifceen annas and two pies than tno amounc of Rs. 447-1 - 1 1 
plus interest at 8 annas per mensem up to the date of the tender. Both 
Courts have refused to make absolute the plaintiffs decree, I think 
they were right. Section 86 enacts that on plaintiff’s succeeding in a 
(oreclosure suit account shall be tiken of nrincioal and interest on the 
mortgage and the plaintiff’s costs of the suit. Tne decree should further 
[270] order that upon the defendant paying to the plaintiff or into the 
Cjurt the amount so due on a dav within six months from the date of 
fixing the amount, the plaintiff should transfer the property to the defend- 
ant and put him in possession. The amount so due, it appears to me, is 
the amount made uo of the items set forth in the early part of the section. 
It is admitted by Mr. Mtchammnd hkaq, who appears for the appellant, 
that s. 86 of the Transfer of Property Act does not empower the Court to 
make an order for future interest, and he craves in aid s. 209 of Act XIV 
of 1882, which gives to the Court ordering the payment of the money a 
general’disoretion to order further interest for the period between the 
date of the decree and the date of the payment. Such an order may 
perhaps be legally made in a foreclosure suit : I h.ive not now to decide 
whether that is so : but there is in s. 209 no word or words to make such 
furiiher interest a charge upon the land. In the absence of such words, 
and no oases having beeu cite i to me in support of the appellant s conten- 
tion. I must hold that the amount tendered was enough to cover the 
decretal sum under s. 86. Tne furcher or le-- for future interest is not a 
part of the charge upon che property. It can only be recovered sgamst 
the defendant personally. This appeal is dismissed with costs. 

Avveal dismissed. 
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APPELLATE CIVIL. 
Before Mr. Justice Burkitt. 


Raj Kumar {Objector) v. Bisheshar Nath and others 
(Decree-holders).*" [28th March, 1894.] 

Bxecutvonof decree—Act IV of ls32, s*. 83 and 89-S«ii for saU on a inortgage- 
Future interest. 

A decree for sale under s. 88 ol the Transfer of Property Act, 1882, in a suit for 
sale on a mortgage declared a obtain Hum, incluJiog principal and interest up to 
due of decrec.to be payable to the plaintiff within a stated time, and also provid- 
ed that the decree should catrv future interest. The judgraent-debtor did not pay 
within the spec fied time, and subsequently the decree-holder applied for an order 
absolute for sale under s. 89 of the above-mentioned Act. Held that the amount 
which could be realized by the deoree-holder by sale of the mortgaged property 
would include future interest from the date ol the decree under s. 88 to the date 
of sale, and that it was not [271] necessary that specific mention of future 
interest should be contained in the order under s. 89 of the Act. 

The facts of this case are fully stated in the judgment of Burkitt, J. 
Mr. Abdul Baoof. for the appellant. 

Mr. T. Conlan and Pandit Uoti Lai, for the respondents. 

• First Appeal No. 222 of *1893, from an order of Manlvi Muhammad Anwar 
Husain Khan, Subordinate Judge ol Farakhabad. dated the 7tli October 1893. 
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JUDGMENT. 

Burkitt, J. — This is an appeal from ao order of tlie Subordinate 
Judge of Farakbabad, dated the 7th of October 1893, in a case of execution 
of decree. The suit was instituted on a mortgage, dated the 9th of March 
1875, to recover Ks. 99,999, principal, with Rs. 11,291 interest already 
accrued, by sale of the mortgaged property. A decree was given in 
favour of the plaintiffs on the SOth of March, 1889. By that decree it 
was declared that on the Slst of October 1889, the sum of Rs. 1,23,524-6-8 
with interest at the rate of 8 annas per cent, per mensem up to date 
of payment will be due to the plaintiff. Of that sum it is explained that 
Rs. 1.20.870-10 8 are on account of the principal and interest due on the 
mortgage of March the 9th, 1875, and that Rs. 2.653-12'0 areon accountof 
costs iaud as to Rs. 1,20,870 we are further informed that Rs. 1,11,290-11-0 
are on account of the principal and interest decreed, i.e., the amountto 
I'ecover which the suit was instituted (Rs. 99,999 + Rs. 11,291 + 1,11,290.). 
and that the balance Rs. 9,580 (making up 1,20.870) is on account 
of interest accrued “ during the pendency of the case ” up to the 
30th of March 1839. From the above figures three facts clearly appear, 
namely, firstly, that the sum of Rs. 11,291 was decreed as being interest 
due at the date of the institution of the suit; secondly, that a sum of 
Rs. 9,580 was decreed as interest accrued due between the date of the insti- 
tution of tiie suit and the date of the decree, and bhinlly. that no sum for 
interest accruing due between the 30th of March and the 30+ of October 
1889 was added to the amount found due to the plaintiff. As bo that, the 
Court which passed the decree provided that the sum so found due should 
bear interest at the rate of 8 annas per cent, per mensem up to date 
of payment ita ijom ivasui). This I bake bo be the clear [272] unmistake- 
able meaning of the decree. The decree then went on to direct in the 
usual manner that if the amount mentioned above {zar~i-7iiazkura bala), 
i.e., the Rs. 1,23,524 with interest at 8 annas per cent, per mensem were 
not paid to the plaintiff or into Court on or before the Slab of October 
1889, the mortgaged property or a sufficient portion of it should be sold, 
&c., &c. Nothing more appears to have been done in this matter till long 
after the 3l3t of October 1889. The next order I fin-l is that on the 26th of 
April 1890 an order for sale was passed in the manner provided by s. 89 
of the Transfer of Property Act. That order, after reciting the decree and 
that the judgment-debtor had failed to make payment as directed by that 
decree, went on to order that, in oompliance with the decree iba pabandi- 
hukm) the property be sold on the 20bb of July 1890, or on whatever sub- 
sequent date should be fixed for the sale, and that the amount to he paid to 
the decree-holder out of the proceeds of the sale should be the sum 
of Rs. 1.33,113-14-8, made up of Rs. 1.23.524-5-8, described as being 
the sum duo to the decree-holders on the 30bh of March 1889, and 
Ra. 9,585-8-0, described as interest up to the date of sale, and Rs. 4 costs. 
Apparently the judgment-debtor took at this time no objection to the item 
of interest. It appears next that the execution proceedings were suspended 
for a time by a claim naade by a third party, said to have been the 
judgment-debtor’s wife, to the property. Consequently the sale did nob 
take place on the 20bh of July as directed. Subsequently, in 1892, further 
proceedings in execution were taken. A sale proclamation issued, and 
the sum to be recovered and paid to the decree-holders out of the proceeds 
of the sale was in it stated to be Rs. 1,51,158 odd, being some Rs. 18,000 
more than the amount mentioned in the order of 1890. The additional 
sum was arrived at by adding interest at 8 annas per cent, per mensem to 
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the amount mentioned in the order of the ot Auni 1990- Tnis le the 
item to which the appollaut objects and as to which he appeals against the 
order of the Subordinate Judge rejecting bis objection. His argnmenc is 
that, as the order for sale is a decree and contains no directions as to future 

interest, the Court executing the decree should not have allowed such 

^^273] In my opinion this ohjection is unsound. Whether the order 
for sale passed under s. 89 of the Transfer of Property Act did or did not 

make provision for interest accruing after its date. is. ^ ; 

immaterial. Such an order, as has been frequently held by this Court, 
is an order in execution. It is an order winch the Court is bound to 
make on its being shown that the decree passed under s. 38 for payment 
to the plaintiff or into Court of the amount found due to the plaintitt has 
not been obeyed. The order for sale under s. 89 was professedly made 
under the terms (ha pab^yuU] of the decree passed under s. 88. and it 
was quite unnecessarv that it should do anything more than direct sale of 

the property, or of a sufficient portion of it. and finally order (m accord- 
ance with s. 88) that the proceeds of the sale should be paid into Court 
and applied in payment of the amount found due to the plaintiff on taking 
the account prescribed by the hr^t clause of s. 80. Tbere is no reason 
whv it sboald be considered necessary to recapitulate in the order for 
sale the terms of the decree pissed under s. 88. That order is not 
in itself a supplemental decree, but is simply an order directing chat 
certain things shall he done in execution of the uecree. The decree 
to be executed is the decree passed under s. 88. and the procedure provided 
bv 8 89 is but one of the steps to be taken towards and in the execution 
of that decree. Now in the present case, as I have already sho^yn. the 
decree under s. 88 of the Transfer of Property Act. does in the clearest 
terms provide that the sum found due to the plaintiff is to bear interest 
at 8 annas per cent, per mensem up to date of payment Ua yom wasul), i.e., 
up to the date on which the decree may be satisfieo. either by the defend- 
aab paying to the plaintiff or into Court the amount found due to the 
plaintiff, or by the proceeds of the sale being found sufficient to discharge 
the debt The order for sale under s. 89, simply followed the directions of 
the decree in allowing interest, and the subsequent order of which the 
appellant complains did just the same. In so ordering the Court which 
passed those orders put, in my opiniou. a correct construction on the 
decree which it was executing. For the above reasons I dismiss this 
appeal with costs. dismissed. 

16 A. 274 (P.C,) = 6 Bar. P.C.J. 433. 

[274] PRIVY COUNCIL. 

Present i 

Lords Macnaghten and Morris, and Sir Richard Couch. 

[On Appeal from the High Court at Allahabad.] 
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16 A. 270 = 
14 A.W.N. 
(1894) 80. 


Kuar Nirbhai Das (Defendant) v. Rani Kuar (Plaintiff). 

[28th February, 1894.] 

Civil procedure, section 596 — R«sfriciion of power in India to grant leave to appeal to 
Per Majesty %n Council — Concurrence of two Courts in deciding fact. 

Where the decree of an appellate Court has affirmed the decision of the Court 
immediately below it, upon an issue of fact, and no substantial question of law 
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is involved, no appeal is open, under s. 596 of the Code of Civil Procedure, and 

leave to appeal should not be granted by the High Court in such a case. 

Appeal from a decree (loth February, 1889), affirming a decree (5th 
July, 1887) of the Subordinate Judge of Bareilly. 

The question which the appellant attempted to raise was as to the 
effect of the evidence in a suit for Rs. 19,000, brought by the respondent 
against him ; this being the balance of a sum of Rs. 30,000 said to 
have been deposited by the plaintiff. Rani Kuar, with the defendant, on 
the 11th February, 1886, Rs. 11, 000 having been returned to her on 
various dates. 

The defence was that no money was due, no deposit having been 
made as alleged. That the sum of Rs. 30,000 had been withdrawn by 
the plaintiff from a Bank at Agra about that time, the defendant assisting 
in the business, was not in dispute. The question between the parties, 
stated generally, was what bad been thereupon done with that sum. 
Amongst the documentary evidence was a letter of the 16th February, 1886, 
from the defendant, admitting the deposit with him. 

The defendant put forward that this letter was a fictitious receipt 
given by him to the plaintiff', at her request, to assist her in concealing 
from others the fact of her keeping the money in her own possession. 

The Subordinate Judge, on the evidence, decreed the claim. He disbe- 
lieved the defendant’s case : and, on an appeal by the latter, a division Bench 
of the High Court affirmed his decree. According to the judgment, deliver- 
ed by Edge, C. J., (Tyrrell, J., concurring,) the suit, which was in effect 
for money had and received by the [275] defendant to the plaintiff’s use, 
must be decreed. Sbe was a parda-nashin widow who, having Rs. 30,000 
in the Uncovenanted Service Bank at Agra, wished to withdraw that sum. 
This sbe could do through an agent, on his giving the security which the 
Bank required, and for this purpose the defendant recommended to her one 
Mathura Parshad. The security was given ; the money was drawn ; and 
was taken to the defendant’s house, not to the plaintiff’s. The defendant, 
after a time, paid Rs. 11,000 of the Rs. 30,000 to the plaintiff. He 
afterwards declined to pay any more. On the 16th February, 1886, he had 
written to the plaintiff that : “ The Rs. 30,000 held by mo in deposit will 
be sent to you at any time you will ask me to do so.” There were other 
documents; and, going through all the evidence, the appellate Court 
agreed in every respect with the findings and conclusions of the Subordi- 
nate Judge. 

On the 12th November, 1889, on the defendant's application, the High 
Court certified that the case, regarding its nature and value, fulfilled the 
requirements of section 596, Civil Procedure (1), and, on the 22Dd March. 
1890, an order was made for the transmission of the transcript of the 
Record. 

On this appeal. 

Mr. W. A. Baikes, for the appellant, submitted that the burden of 
proof had not been rightly adjusted; and contended that, on the whole 
case, the suit should not have been decreed. 


(1) It waa enneted in Aot VI of 1674, s. 5, that, where there' aro conoarrent de- 
oisiona on faot, the onee must involve some substantial question of law in order to 
render applicable the provisions as to the admission in the High Court of an appeal to 
Her Majesty in Council. The power to enset this (clause 89 of the Letters Patent. 
1865, being considered! WAS discussed in " The petition of Feda Hossen,” I.L.B., 1 
Calo. 481, Section 594, Civil Procedure, is identical in terms with seotion 5, Aot VI 
of 1874. 
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Mr. G. E. A. Ross, for the respoadeot, was not called upon. 

Their Lordships’ judgment was delivered by Lord Maonaghtbn. 

JUDGMENT. 

This is an unfounded appeal. The question at issue between the 
parties was simply a question of fact. Both the Courts below decided 
Against the appellant. Both courts believed the evidence on the part of 
the reypondent. who was the plaintiff, and disbe-[276]li0ved the evidence 
on the part of the appellant, who was the defendant. In theleircumstances, 
no appeal was open to the appellant under the 596th section of the 
Civil Procedure Code, unless he could show the High Court that there was 
a substantial question of law involved. There was, however, no question 
of law at all in the case, and their Lordships are of opinion that the 
High Court ought not to have granted leave to appeal. 

Their Lordships will therefore humbly advise Her Majesty that the 
appeal ought to he dismissed with costs. 

Appeal disinissed. 

S )licicor for the appellant Mr. T. C. Siimincrhays. 

Solicitors for the respondent : — Messrs, Barroio and Rogers. 


16 A. 276 = 14 A W N. (1894) 82. 

REVISIONAL CRIMINAL. 

Before Mr. Justice Burkitt. 

Queen-Empress v. Tota Ram and others.* 

[9th March, 1894.] 

Act XI of 1878 (Indian Arms Act), s. — Unlawful j^ossession of arms^Temporari/ 
custody of arms not for use as such. 

The mere temporary possession without a license of arms for purposes other 
than their use as such, as. for instance, where a servant is carrying his master’.s 
gun to a blaoksmith for repairs, or where a blacksmith has a gim left with him 
for repairs, is not an oflenoo within the meaning of s. 19 of the Indian Arms Act, 
1878. Queen-Empress v. Alexander William (1) and Queen-Empress v. Bkure 
(2l referred to. 

IR.. 4 N.L.R. 78 ^80)=8 Or. L J. 18 ; 4 N.L.R. 146 = 3 Or. L.J. 406 (407).] 

This was a reference made by the Deputy Commissioner of Garhwal, 
under s. 438 of the Code of Criminal Procedure, with a view to an acquittal 
or reduction of sentence in a case under s. 19 of the Indian Arms Act 
1878, tried by a Magistrate subordinate to him. 

The facts of the case ace fully stated in the Magistrate’s referriug order, 
which is as follows : — 

“ I have to-day inspected the record of the case Queen- Empress v. 
Tota Bam, Kalua and Nalhu Bari decided by Pandit Manik Lai, Magis- 
trate, 1st class, on 125h October 1893. I called for the case [277] on its 
coming to ray notice in connection with the Arms Act Report for 1893. 

“The Deputy Magistrate convicted Tota Ram under s. 19 (/), Arms 
Act, and sentenced him to a fine of Rs. 40. in default one month's rigorous 
imprisonment; he convicted Nathu under s. 19 (/J, Arms Act and senten- 
ced him to a fine of Rs. 20, in default one month’s rigorous imprisonment, 

• Orimmal Revi-ilon No. 142 of 1894. 

<l) 11 A.W.N. (1891) 208. (2) 12 ;a.W.N, (1892) 221. 
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1894 he convicted Kalua under s. 19 (a) of the same Act, and sentenced 

T.UR -HO him to a fine of Rs. 20. in default one month’s rigorous imprisonment. 

— ' “ Kalua is a lohar. Tota Ram’s gun was given to him (Kalua) by 

RevI' Na^hu to repair. The D;iputy Magistrate writes Kalua iiad no business- 
SIONAL 1^0 take the arm for repair without having been licensed to repair fire-arms’. 

■ '■ I am of opinion that Kalua’s conviction was illegal. He certainly 

Criminal. my oufacture or sell, or keep, offer or expose for sale the gun in 

16 A. 276= reg ird to which be lias been convicted. Possibly the lower Court was of 
14 A.W.N. opinion that by repairing, he converted the gn«; within the meaning of the 
(1S941 82. se^■-.io□, but tiie Deputy Magistrate entii ' y overlooked the orders printed 

at the foot of !)age 20. Dep. 6. IManual of Government Orders, which are- 
as follows : — _ . . 

“When a person who repairs arms is also a maker of arms, it i& 

necessary under the existing law that he should provide himself with a 
license in the latter capacity. In regard to persons in the position 
of ordinary blacksmiths and others who may have arms in their 

temporary keeping for purposes of repair, it formed no part of the inten- 
tion of the Arms Act to require licenses to bo taken out, and no license 
will be reouirod merely for carrying on the business of repairing arms.' 
There is nobhine on the record bo show that Kalua was also a maker of 
arms, and it is practically certain, in my opinion, that he was nothing 
of the sort. In mv opinion, therefore, Kalua’s conviction is illegal and 
should ho reversed. 

“ As regards Nathu, tbe conviction seems to me certainly ques- 
tionable. He seems to have told Tota Ram that Kalua could [278] 
repair bis gun and to have been the intermediary who handed the gun to 
Kalua. He may or may not be technically guilty under s. 19 (/), Act XI 
of 1878. But if he bo guilty, I think Rs. 20 fine an unduly severe punish- 
ment for his offence. Tota Ram seems to have been guilty under s. 19 
(/) Act XI of 1878, but I think Rs. 40 fine an unduly severe punishment 
for him too. His license expired on 31st December. 1892, and he carelessly 
neglected to renew the license as he ought to have done. Bub Rs. 20 fine, 
in addition to the confiscation of his gun, would have been, I think, an 
ample punishment for him. 

“ The record is accordingly submitted for the orders of the Honorable 
High Court, with the following recommendations; — 

(1) That the sentence on Kalua be reversed and the fine refunded. 

(2) That the propriety of the conviction of Nathu be considered, and 
that if it be held that the conviction was right, the fine, Rs. 20, be reduced 
-to some much smaller sum, such as the Court may think fit. 

(3) Tliat tbe fine imposed on Tota Ram, Rs. 40, be reduced to some 
such smaller sum. as in the opinion of the Court will be a suitable punish- 
ment for tbe offence. 

“ The reason why this reference is submitted nearly four months after 
the conviction is that my attention was only drawn to the case to-day.” 

On this reference the following order was made by BURKITT, J.; — 

ORDER. 

In this case it appears that three persons were convicted and senten- 
ced to pay various fines by the Deputy Magistrate on cooviotion of offen- 
ces under tbe Arms Act. The case having attracted the attention of the 
Deputy Commissioner, ho has reported it to this Court for orders with 
certain recommendations. Tbe persons convicted are named, re8pectively» 
Tota Ram, Nathu and Kalua. 
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As to Tota Ram, he failed to renew his license after the expiration of 
the period for which it was flranted, and has no doubt been riglitly con- 
victed, but. for the reasons given by the District Magistrate, I think the 
sentence of Rs. 40 iraposed on hina is excessive. [279] I reduce it to five 
rupees, and direct that the balance of thirty-live rupees, it paid, be 

refunded. • ■ l lu 

As to Nathu. all that has been proved against him is that, he was the 

servant of Tota Ram. and. as such servant, took the gun to Kalua for 

repairs. His case, in my opinion, clearly comes within the cases oj QueeJi- 

Empress v. Alexander William (l) and of Queen-Empress v. Bkure 12). In 

accordance with the judgment of this Court in those cases. I am of opinion 

that no offence has been committed by Nathu in simply carrying the gun 

from bis master’s house to the blacksmith for repairs. I annul the 

conviction and sentence passed on him, and direct that the hue, if paid, 


1894 

Mabcii ‘J. 

Revi- 

SIONA-Ti 

Criminal. 

16 A. 276 = 
14 A.V.N. 
(18941 B2. 


be refunded. . . , , . i 

As to Kalua, the onlv matter proved against him is that ho received 

the guu for repairs. The District Magistrate has very properly pointed 

out that persons in the position of Kalua who may receive fire-arms into 

their temporary custody for the purposes of repair are not required to take 

a license. It therefore follows that, in my opinion. Kalua did not commit 

any offence, I annul the conviction and sentence passed on Kalua and 

direct, that the fine, if paid, bo refunded. 


16 A. 279 = 14 A.W.N. (1894) 82. 

APPELLATE CIVIL. 

Before Sir John Edge, Kl., Chief Justice, and Mr. Justice Biirkitt. 


Ganeshi Lal and Another {Defendants) v. Khair.ati Singh 

[Plaintiff).^ i28th March, 1894.1 

Misjoinder of parlies and of causes of action— Meanvig of ‘'cause of action’'— Civil Pro- 
cedure Code, ss. 29, 31, 53, 373, 578. 

Whera a plaintifi alleging himself to be entitled on the death of a Hindu 
widow to the possession of certain immoveable property, upon the death of s^uch 
widow brought a joint suit against three sets of defendants, being persons to whom 
the widow in her lifetime had by separate alienations transferred separate portions 
of the property claimed. Held, that such suit was bad for misjoinder of both 
patties and causes of action, and that s. 578 of tbe Code of Civil Procedure could 
not be applied to cure the defect : but the plaintifi was allowed on terms to with- 
draw his suit as against two out of three sets of defendants with liberty to bring a 
fresh [280] suit on the same cause of action. Vasudeva Shanbhaaa v. Kulead* 
Namapai 13). Banee Krishun v. Koondun Lal (4), Koondun Lal v. Roe Himmut 
Singh (6), Narsingh Das't.Mangal Lubeyf^). Kachar Bhoj Vaija v. Ba% 
Rathore (1), Sudhendu Mohun Roy v. Durga Dasi (8), and Ram Naratn But v. 
Annoda Prosad Joshi (9i, referred to. 



6 


A.L.J. 568 = 1908 A.W.N. 231 = 4 M.L.T. 385 (395); 9 C.P.L.R. 125 ; 4 L.B.R. 
183 (185) • 7N.L.R. 43 (45l = l0 Ind Cas. 737 (738) ; 3 O.C. 215 (219) ; 6 0.0. 
379 (381) ; 9 O.C. 326 (329) ; 1 P.R. 1905 = 83 P.L.R. 1905 ; D.. 29 A. 267 = 
A.W.N. (1907) 36=4 A. L.J. 121 ; 30 A. 560 = (1908) A.W N. 235 = 5 A. L.J. 647 
(662) =4 M.L.T. 892 (F.B.) ; 2 C.L.J. 602 ; 18 C.P.L.R. 9.] 


• Second Appeal No. 1007 of 1892 from adecroeof E. J. Kitts. Esq.. District Judge 
-of Moradabad. dated the 12th July. 1892, reversing a deotee of Babu Mritunjoy Mukerji, 
:8ubotdinate Judge of Moradabad. dated the 20th June, 189). 

(1) 11 A.W.N. (1891) 208. (2) 12 A.W.N. (1892) 221. (3) 7 M.H.C.R. 290. 

(41 2N.W.P. H.O R. 221. (5) 3 N.W.P. H.C.R. 86. (6) 5 A. 163. 

(7) 7 B. 289. (8) 14 0. 435. (9) 14 C. 681, 
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The facts of this case are sufficieatly stated in the judgment of the 
Court. 

Mr. Abdul Majid, for the appellants. 

Munsbi Earn Frasad, for the respondent, 

JUDGMENT. 

Edge, C. J., and Bdrkitt, J. — In the suit out of which this appeal 
has arisen the plaintiff sued several defendants. The plaintiff alleged that- 
he became entitled to certain property on the death of a Hindu widow, 
and he impugned three different sale-deeds made by that Hindu widow 
whilst sbe was in possession. Some of the defendants claimed title under 
one sale-deed as to a portion of the property. Others of the defendants 
claimed title under another of the sale-deeds as to other portions of the 
property : and still others of the defendants claimed title under the third 
sale-deed as to other portions of the property in suit. There were practical- 
ly three sets of defendants, each set in possession of distinct and separate 
portions of the property claimed. In this case there was no question of 
collusion between the defendants. The first Court dismissed the suit on 
the ground ot misjoinder. On appeal the learned District Judge, being of 
opinion that the plaintiff’s cause of action was the relationship in which 
he stood to the deceased Hindu widow, Musammat Akka Kuari, held that 
it was desirable that the validity or otherwise of the whole of the aliena- 
tions made by her and questioned in the suit should he decided in the 
same suit. The learned District Judge found all the issues in favor of 
the plaintiff and gave him a decree. From that decrdo the defendants 
have appealed. 

The District Judge was mistaken in assuming that the relationship in 
which the plaintiff stood to the deceased Musammat Akka Kuari was or 
constituted bis cause of action. That relationship, [281] or rather his 
relationship to Musammat Akka Kuari’s deceased husband, formed part 
of bis separate cause of action against each set of defendants. The cause 
of acraon comprised not only his title, when in issue, but, amongst other 
things, the wrongful possession of the separate sets of defendants respective- 
ly over the lands held by them respectively. There was. so far as these three 
sets of defendants were concerned as sets, no joint cause of action against 
them in respect of the same matter. There was, further, no relief claimed 
against these separate sets of defendants, or any two of the sets in the 
alternative, in respect of the same matter. As a matter of fact, there was 
claimed a joint relief against all the defendants in this way that without 
limiting the portions of the land from which the plaintiff claimed to have 
the separate defendants ejected, he claimed a decree in ejectment jointly in 
respect of the whole property in suit. That was a decree which he could 
not obtain, even if his suit was not liable to the objection of misjoinder, 
because as a matter of fact the defendants were not. and never bad been, 
jointly in possession of all or any of the property in suit. Each set of defen- 
dants had been in possession of that portion of the property only which 
the widow purported to convey by the specific sale-deed to them or their 
ancestors. It was not a suit which was authorized by s. 28 of the Code 
of Civil Procedure. It was not a suit which was protected by the first 
paragraph of s. 31 of that Code, as there was in it not only misjoinder of 
parties but misjoinder of causes of action. It was a case in which the 
Court of first instance might properly have returned the plaint under s. 53,. 
cl. (/{). sub-s. (iii) of the Code for amendment on the ground that it was 
wrongly framed by reason of misjoinder of parties and misjoinder of causes 
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of action. Possibly in some cases it may be convenient to have in one 
suit all the transfers made by a Hindu widow and impugned by the plain- 
tiff but we have been referred to nothing in the Code of Civil Procedure 
which authorizes the bringing by a plaintiff of a suit against several 
defendants who were brought in, each in respect of a cause of action 
in which the others were not concerned, as was the case *!} 

Vasudeva Shanbha(,a v. Kuleadi Narnapai (l). the High Court at L282J 
Madras, in a case similar to this held It is manifest that the 
number and nature of the alienations are no unimportant elements for 
the determination of their propriety. It is most desirable that the whole 
of them should be at once before the Court called upon to decide the ques- 
tion, in order to secure the soundness of the particular decision and 
perhaps the avoidance of discordant decisions in different cases upon facts 
nearly the same.” With regard to that decision, we may observe that 
apparently in that case the decision as to the rights of one person 
might be affected by the evidence as to the rights claimed by another 
alienee of the property, ami, further, we may observe that where a parti- 
cular alienation was made on the ground of necessity, the person chal- 
lenging that alienation might show from evidence of other alienations that 
with regard to the particular aliernttion challenged no necessity existed, 
without the necessity of joining in one suit separate alienees claiming in 
respect of separate properties under separate alienations. On rhe other hand, 
although no precisely similar case to that before the High Court at Madras, 
which we have just cited, has apparently been before this Court, there are 
decisions of this Court which show that the plaintiff cannot join as defen- 
dants persons against whom he has only separate causes of action in 
respect of separate portions of property. In our opinion the decisions in 
Bailee Krifihun v. Koondun Lai (2), Koonduu Lai v. Bac Ilinutmt Singh 
(3), and Narsingh Das v. Maiigal Dubey (4). show that this plaintiff is 
not entitled in one suit to sue all three sets of defendants for the causes 
of action alleged and proved in this suit. The same principle is to be 
found in the cases of Kachar Bho) Vaija v. Bai Bathorc (5), Sudhendu 
Mohun Boy v. Darga Dasi (6). and Bam Narain Did v. Aaiioda Prosad 

Jhosi (7). 

We consequently hold that this suit, so far as it is a suit against all 
the defendants, is had for misioinder of causes of action and of defendants. 
Section 31 of the Code of Civil Procedure would prevent the suit being 
defeated for misjoinder of parties only ; but here [283] there was not only 
misjoinder of parties, but the causes of action against the parties misjoined 
were separate and distinct. 

It has been contended that we should apply s. 578 of the Code of 
Civil Procedure in this case. We need not decide whether the proceeding 
to judgment and decree in favor of a plaintiff in a suit in which there was 
misjoinder of causes of action and of parties coupled together would be a 
mere error, defect or irregularity. In our opinion the merits of the case 
might, and most probably would ho afiected by such misjoinder, and by 
proceeding with the suit against all the defendants. One set of defendants 
might have a perfectly good case which might be prejudiced by false or 
doubtful evidence given bv others of the defendants in support of their 
case. In our opinion it would be dangerous to hold that s. 578 of the 
Code applied to a case of this kind. 

(21 2 N. W. P. H. C. R. 221. 

(4) 6 A. 163. 

(Cl 14 0. 485. (7) 14 C. 681. 
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(8) 3 N. W. P. H. C. R. 66. 
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Mr. Ram Prasad has asked us to allow his client under s. 373 of the 
Code of Civil Procedure to abandon his claim as against the defoodants 
Nos. 1 to 11 inclusive with liberty to bring a fresh suit or suits in respect 
of the part or any of it so abandoned. We make an order under s. 373 
permitting the plaintitT to abandon his claim against the defendants 1 to 11 
inclusive and granting hiua permission, on his paying to those defendants 
their taxed costs in this suit, including this appeal and the appeal below, 
to bring a fresh suit or suits in respect of the part of the claim so abandon- 
ed. The olaiotiff having thus abandoned his claim in the manner above- 
mentioned as against defendants 1 to 11 inclusive, the suit as against the 
defendants 12 to 20 inclusive is not open to objection on the ground of 
misjoinder, and, the facts having been found entirely in favor of the plaintiff 
in the lower appellate Court, we dismiss the appeal, so far as it relates to 
the decree against the defendants Nos. 12 to 20 inclusive, or any of them, 
with costs. 

The result is that S. A. No. 1007 of 1892 is dismissed with costs, 
and in S. A. No. 31 and S. A. No. 451 of 1893, which relate to the part of 
the claim which has been abandoned, our order is that, the claim so far 
as these appellants are concerned having been abandoned [ 284 ] as before 
mentioned, the appellants in these appeals respectively shall be paid their 
taxed costs in all Courts by the respondent, or so much of such taxed 
costs as have not been paid to them. 

Appeal dismissed. 


16 A. 264 = 14 A.W.N. (1894) 38. 

APPELLATE CIVIL. 

Before Mr. Justice Knox and Mr. Justice Burkitt. 

Janki Prasad and another {Plaintiffs) v. Ulpat Ali 
{Defendant).* [Slat January, 1894. j 

Civil Procedure Code, s. 2ii—RepresenU'itive— Mortgagee under a co^iditional sale deed 
who has become owner in pursuance thereof, 

A person wbo becomes owner by process of law of property mortgaged to him 
by a deed of conditional sale must be considered as the representative of bis 
mortgagor within the meaning of s. 244 of the Code of Civil Procedure. 

[Appr., 20 M. 378 = 7 M.L.J. 89 ; R., 1 N.L.R. 49.] 

The facts of this case, as stated in the judgment of the lower 
appellate Court, are as follows : — 

" An eight pie share in mauza Cbak Babira was mortgaged to the 
plaintiffs, respondents, by Mehdi Hasan : a suit was brought and a decree 
of conditional sale was obtained and eventually the plaintiffs, respondents, 
became its owners. 

Subsequently Bakbshi Bam obtained a mortgage-decree (on the 
basis of a mortgage-deed anterior in date to that of the plaintiffs) against 
this very property and also against another property. After the death of 
Bakbshi Bam one of bis two sons transferred the decree to Baj Bahadur, 
wbo in his turn transferred it to Ulfat Ali, the defendant, appellant iu 
this case. 


* Second Appeal No. 698 of 1892, from a decree of MauWi Muhammad Siraj-ud-din, 
Subordinate Judge of Allahabad, dated the 30tb Juno 1892, revereiog a decree of Babu 
Shiva Bahai, Munetfof Allahabad, dated the 26tb April 1892. 
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“Dlfat Ali applie<1 tor the execution of the decree against both the 
properties comorised therein, and the plaintiffs, respondcnis, ohiected to 
rex^cution as regards the property in Chak Bahira of wh.cli they had 
K fhft nwnerB Thoir obieotioa waa thrown out, and they then 

brought a suit in the Muosifs Court for a declaration that that property 
was not liable for sale in execution of Bakhshi Ram s decree, they also 
prayed that if their first prayer be not granted 
be sold if the proceeds of the [285] sale of the other proper y p 

insufficient for the satisfaction of the decree. , r, i • „„„ 

•‘Ulfat Ali contested the suit by saying that when Chak bahira as 
mortgaged to the plaintiffs, they knew of its previous mortgage ‘o 
Earn and therefore they were not entitled to the relief f 

ferred IZ Speal against that decree and the plaintiffs have bled cross 

obieotmns-wer Courts then proceeded to frame issues and decreed 

the appeal, disallowing the plaintiffs' objectio^. 

The plaintiffs thereupon appealed to the High Uouic. 

Babu Becha Ram B)iattacharji. for the appellants. 

Babu Rajcmho l^ath Mukerji, for the respondent. 

JUDGMENT. 

KROX and BuRKITT. JJ.— The only question that we need determine 

in this second appeal is that raised in the second plea taken m 

memorandum ot appeal, as in our opinion the decision upon it will 

determine the appeal. The question that arises on that 

whether the lower Appellate Court was right in holding the pla ntiffs- 

appellants, being vendees by private sale from Mehdi Hasan, the “^tgagor 

should be considered his representatives for the purposes of 8^244 of the 

Code of Civil Procedure. This question has been decided by the Calcutta 

Court in Gmir Sundar Lahiri v. Bern Chunder Chowdhury (1). The learned 

Judges who decided that case came to the conclusion that a person in the 

position of these appellants is a representative of his vendor within the 

terms of s 244 We see no distinotion between the facts in that case and 

the facts before us. The plaintiffs-appellants misunderstood their remedy. 

They should have appealed from the order disallowing their objection and 

not have brought a separate suit. Under this decision the whole suit 

fails, and this appeal stands dismissed with costs. , j. . , 

Appeal dismissed. 
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[286] Before Sir John Edge, Kt., Chief Justice, and Mr. Justice Banerji. 


Madho Das (Defendant) v. Ramji Patak (Plaintiff).''' 

[31st March, 1894.] 

Jurisdiction — Vahiation of suit— Valuation put by plaintiff in plaint — Aynount of decree 
awarded — Act XII of 1887 {Civil Courts Act), Chapter III— Execution of decree— 
Civil Procedure Code, $. 2i4—Iiepresentative of judginnel-debtor— Purchaser of 
property attached tender a simple money decree— Attachment— Civil Procedure Code, 
$. '2,6G—Debt of lohich the amount is unascer tabled. 

The pecuniary jurisdiction of a Civil Court on its original or appellate side is, 
ordinarily speaking, governed by the value stated by the plaintiS in his plaint ; 
and if a suit, having regard to the valuation in the plaint, is within the juris- 
diction. such jurisdictio'i is not ousted by the Court ending that a decree for a 
sum exceeding the limit of its pecuniary jurisdiction should be given lo the 
plainciS. There is nothing in Act No. XII of 1887, to confine the sum for 
which a Civil Court may pass a decree to the limit of its jurisdiction to eutertain 
a suit. Mahabir Singh v. Behari Lai (1) referred to. 

A purchaser by private sale of immoveable property from a judgment-debtor is 
not a representative ot the judgment-debtor within the meaning of s. 244 of the 
Code of Civil Procedure, where the decree against the judgment-debtor is a 
simple money-decree and creates no charge upon specific property. 

Where money is due by an agent or vendee to his principal cr vendor, the 
principal’s or vendor’s claim against his agent- or vendee may be attached and 
sold in execution of a decree against the principal or vendor as a debt under 
a. 266 of the Code of Civil Procedure, and it is not necessary that the exact 
amount due to the principal or vendor should be ascertained prior to attachment 
and sale 

Syud Tuffuzztol Bossoin Khan v. Rughoonath Pershad (2), Bebce Tokai Sherob 
V, Davod Mullick Fureedoon Beglar (3), Aobott v. Abbott and Crump (4) and Hilt 
V. Boyle (5) discussed. 

rOisB 21 A. 20; F., 33 A. 97 (99) = 7 A.L.J. 963(9651=7 Ind. Cas. 385 (386) ; 10 Ind. 
Cas. 402 (403) : 64 P.R. 1912 = 113 P.W.R 1912=14 Ind. Cas. 40 (42) ; Appp., 

19 A. 332 ; 22 A. 243 ; 9 Ind. Cas. 414 ; R., 17 A. 69 (76) ; 26 A. 447 (457) = A. W. 
N. (1904) 61 (65); 2S A. 645 = A.W.N. (1905) 99 = 3 A.L.J. 266 (F.B.) ; 32 A. 
222 = 7 A.L J. 203 (205)=5 Ind. Cas. 876 (876j ; 28 C 492 (497) ; 34 C. 954 = 11 
C.W N. 1133 = 6 O.L J. 255 ; 18 A.W.N. 74 ;9C.L J. 485=llr.d. Cas. 213 (215) ; 

20 A.W.N. 107; A.w.n. (1906) 195 = 3 A.L J. 511; 17 C.W.N. 116 (119) ; 16 
Ind. Cas. 940 (94H = 16C.L.J. 77 ; 2 0.0.103 (107); 6 O.C. 268 ; D.. 18 Ind. Cas. 
520 (621) =24 M.L.J. 298=13 M.L.T. 218= (1913) M.W.N. 285 (286).] 


The facts of this case are fully stated in the judgment of the Court. 

Mr. D. N. Banerji, Muushi Jiuala Prasad and Munshi Madho Prasad, 
for the appellant. 

Babu Jogindro Nath Ghaudhri, for the respondent. 

JUDGMENT. 

Edge, C. J.. and Banerji, J. — The plaintiff in the suit out of 
which this apoeal has arisen obtained on the 24tb ot December 1881, 
[287] a simple decree for money against one Mahabir Prasad. During 
Mahabir Prasad's lifetime this present plaintiff obtained under that 
money-decree attachment of half of a garden then belonging to Mahabir 


* Second Appeal No- 413 of 1891 from a decree of G. J. Nicbolls, Esq., District 
Judge of Benares, d-ited the SOch March 1891, reversing a decree of Babu Mritunjoy 
Mukerji, Subordinate Judge of Benares, dated the 4th September, 1887. 

(1) 13 A. 320. (2) 14 M.I-A. 40. (3) 6 M.I.A. 610. 

(4) 6 B.L.R. 382. (5) L.B. 4 Ex. 260. 
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Prasad. After the death of Mahabir Prasad, his widow, Makundi Bibi, 

was brought on the record as his representative, ,® 

sold to Babu Madho Das, the defendant-appellant in this appeal, the half 
of the garden which was than still under attachment, and certain othe 
property which was in her possession, as the widow of Mehebir Prasad. 
That took place in 1884. By the sale-deed under which this othei 
property wLsold, it was agreed that Rs. 50,000 of the purchase-money 
should be treated as paid on account of the demand of the decree 
Babu Madho Das, and that two lakhs of the purchase- money should 
remain on deposit with Babu Madho Das, to be applied in payment o 
certain debts, and that if any balance should be left after the pay men o 
those debts, Babu Madho Das should pay that balance to Makundi B.bn 
Ramji Patak, tbe plaintiff in the suit against Mahabir Prasad, proceeded 
to execute bis money decree by sale of the half of the garden. Babu Madlio 
Das filed an objection to that execution, claiming, not as the lepiesentatije 
of Mahabir Prasad or of Makundi Bibi, but as purchaser in his own right 
of the half of the garden. That objection was allowed. In elution of 
his decree for money the present plaintiff brought to sale the balance 
remaining due to Makundi Bibi out of the two lakhs which were eft m 
Babu Madho Das’ hands to be applied in discharge of the debts mentioned 
in the sale-deed to which we have referred. At the sale the pmsent plain- 
tiff purchased that balance for Rs. 100. Madho Das denied that there 
was any balance remaining. Thereupon tbe plaintiff brought this suit 
against Madho I), is to obtain a declaration of his right to bring the hal 
of the garden to sale in execution of his money-decree, and he also claimed 
that Madho Das should be compelled to produce the account of the pur- 
chase-money. i.e.. the Rs. 2,50,000. and that the balance should be ascer- 
tained and should be decreed to be payable to him. He estimated such 
balance at Rs. 500, but the frame of his relief shows that be not only 
asked for such Rs. 500, but for any amount which inight be found in 
excess of tiiat sum as the balance due. Tbe [288] suit was brought in 
the Court of the Subordinate .Judge of Benares. The Subordinate .Judge 
dismissed the suit. The plaintiff appealed to the District Judge, and the 
DisSricb Ju ige on apuoal gave the plainUlf a decree doclarmg hib right to 
brine the half of the garden to sale under his decree for money, anu also 
decr^d in favour of tbe plaintiff Ks. 7.082-11. as the balance payable by 
Madho Dds of the Rs. 2,50.000 purchase-money. From that decree this 

appeal has been brought by Babu Madho Das. 

It has been contended that the District Judge had no jurisdiction to 
hear the appeal presented to him, as the plaintiff had left it uiicertain m 
his relief claimed what the actual amount claimed as tbe balance was, 
and further that the District Judge had no jurisdiction as a Court of 
appeal to give a decree in appeal in the plaintiff’s favour for any sum 
exceeding Rs. 5,000. These contentions were based upon Chap. Ill of 
Act No XII of 1887, which is the Chapter which prescribes the ordinary 
jurisdiction of Munsife, Subordinate Judges and District Judges Now 
it has been held by this Court in Mahabir Stngh v. Behan Lai (1) 
that “ for the purpose of determining the proper Appellate Court m a 
civil suit, what is to be looked to is the value of the original suit, that 
is to say, ' the amount or value of the subject-matter of the suit.’ Such 
' amount or value of the subject-matter of the suit ’ must be taken to 
be the value assigned by the plaintiff in his pla int and not the value as 
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1894 founri by the Courb, unless it appear, that, either purnosely or through 
March 31. gross negligence, the true value of the suit has been altogether misrepro- 

sonted in the plaint.” As a matter of fact in this case the value assigned 

Appel- hy the plaintiff in his plaint was Rs. 1,500. That valuation made the 

LATE suit one which was triable in the Court of the Subordinate Judge, and that 

Civil. valuation also made the anneal from the decree of the Subordinate Judge 

— lie to the Court of the District Judge. The law contemplates that, in 

16 A. 286= rnany cases, it may be i[np:)ssible for a plaintiff, at the inception of his 
14 A W.N. suit to state correctly the value of the relief which h3 seeks, as, for example, 
(1894) 84. in cases to which s. 1 1 of the Court Fees Act, 1870 (Act No. VII of 1870) 

[289] applies. This was particularly a case in which, until all the evidence 
had been taken, in was impossible for the nlaintiff to put anything more 
than a hyuothet.ical value on the relief claimed qua, the balance in the 
hands of Babu M iuho Das. In our opinion it would be impossible to hold 
that the jurisdiction of an Appellate Court should depend unon the amount 
of the decree of the Appellr.te Court. Take for example, this case. The 
lower Appellate Court here being satisfied that the ulaintiff under his 
second relief was entitled to a decree for over Rs. 7,000, gave him that 
decree. If the lower Appellate Court had not jurisdiction to give that 
decree, what would have been the result? According to the argument for 
the defendant-appellant the lower Appellate Court could have done nothing 
except return the memorandum of appeal for presentation in the High 
Court. It could not, according to that contention logically worked 
out, have given the plaintiff in his appeal a decree for any sum whatever, 
even a sum less than Rs. 5,000, as. if that contention was correct, 
its jurisdiction was determined by the finding that the plamtiff was 
entitled in appeal to a sum exceeding Rs. 5,000. If that conlention were 
correct and the lower Appellate Court returned the memorandum of appeal 
and it was presented in this Court as a first appeal, it is conceivable 
that this Court might have come to the conclusion that the plaintiff 
was entitled, we shall say, to Rs. 2,000 only. Now, if the defendant’s 
contention were correct, in that event what could this Courb do except again 
return the memorandum of appeal bo be presented in the Court having 
jurisdiction, i.c., that of the District Judge? That is an illustration which 
we think goes to show that it is the plaintiff’s valuation in his olaint which 
controls the jurisdiction, nob only of the first Courb, but of the Appellate 
Courb, and n9b the amount which may be found and decreed by the first 
Courb or by the Appellate Court. There are other considerations which 
lead us to the same conclusion. Take, for instance, a suit for pre-emption. 
The plaintiff brings his suit, for example, in the Court of a Munsif 
claiming pre-emption at a price of Rs. 700, honestly believing that that 
was the sale-price and honestly, so far as he was concerned, alleging that the 
price in the sale-deed of Rs. 1,500 was false and fictitious. Now it appears 
to [290] us that in that suit the Munsif would have jurisdiction to decree 
pre-emption at a price of Rs. 1,500, if he found that the price alleged in the 
sale-deed was the true price, and that his jurisdiction to make a decree would 
nob be ousted by that finding. If it were not so, see what the result might 
be. The Munsif would return the plaint to be presented in the C jurt of the 
Subordinate Judge. The Subordinate Judge taking a different view of the 
evidence might come to the oonolusion that Rs. 1,500, the price alleged in the 
sale-deed, was a fraudulent and fictitious price, and that the true price was 
that alleged by the plaintiff, viz.^ Rs. 700. If the argument of the defendant 
in this case is correct, the Subordinate Judge in such a case would have to 
return the plaint to the plaintiff, so that he might comply with s. 15 of the 
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Code of Civil Procedure by presenting his plaint again in the Court of lowest 1894 

iuriadiotion.namelv.intheCourtoftheMunsif who had held previously that Ma^ 3 . 

he had no jurisdiction. There are many other examples which might be given 
to show that conveaience would require that the junsdiotion to bear a suit 
and make a decree, or to hear an appeal and make a decree in appeal, must 
be determined bv the value assigned in the plaint, otherwise there would 
be no certainty as to the Court in which a suit should be brought or as ^ 

to the Court in which an appeal should be brought. It >9 ^ be ohserred 
that there is nothing in Chapter III of Act No. XII of 1887 which says « * 
that a Munsif shall not make a decree for more than Ks. 1,000 in a suit 
in his Court, or that a District Judge in an appeal from a Subordinate 
Judge shall not make a decree for more than Rs. 5,000. If other examples 
were necessary, we might refer to what might happen in a suit on a 
mortgage. Chapter III of Act No. KlI of 1887 specifies the Court m 
which an original suit or an appeal shall be brought, but it does not limit 
the jurisdiction of any such Court as to the decree which it may make in 
a suit otherwise within its jurisdiction. hold that the Court of the 

District Judge had jurisdiction to hear the appeal and to make the decree 

which the District Judge made in this case. . u u 

The next question to which wo shall refer, is the contention on behalf 

of the defendant that s. 244 of the Code of Civil Procedure [291] burs 
this suit so far as the claim in respect of the half of the garden is concerned. 

That contention depends on whether Babu Mudho Das was the re- 
presentative within the meaning or s. 244 of the Code of Civil Procedure, 
of a party to the decree for money which this plaintiff had obtained 
a'^ainst Mahabir Prasad. A legal representative he certainly was not. It 
hts been held, and we think rightly, by the High Court at Calcutta and the 
High Court at Bombay and by this Court that where the decree m execu- 
tion is a decree for sale of hypotliecated property a purchaser who had 
purchased under a private sale from the judgment-debtor the property, or 
part of it. so decreed to be sold was a representative within the meaning 
of 8. 244, and there was good reason for so bolding, because the suit and 
the decree were based on the mortgage or hypothecation-bond. The 
proceeding was really one in rem qua the property, and the person claim- 
ing title to the property affected by those proceedings would be a repre- 
sentative within the meaning of s. 244. In a suit for sale under the 
Transfer of Property Act, 1882. (Act No. IV of 1882) such a purchaser, if 

his purchase was made before the institution of the suit, and if the plaintiff 
in the suit had notice of the purchasers interest, would, by reason of s. 85 of 
that Act, be a necessary party to the suit. If the purchase was made after the 
suit was instituted it was made pendente lite. In either case, if for no 
other reason, convenience suggests that such purchaser should be treated 
as a representative of the defendant-mortgagor from whom he purchased 
the whole or part of the property, the sale of which was sought by the 
plaintiff in the suit. The same principle would, we consider, apply if the 
purchase was made before suit, and the plaintiff had before suit no notice of 
the purchaser’s interest. In this case, however, the decree against Mahabir 
Prasad was not a decree based upon any document hypothecating any 
property ; it was not a decree for sale ; it was a simple money-decree, and 
the only connection between that decree and the defendant here is that the 
plaintiff sought in execution of that money-decree to bring to sale property 
purchased by the defendant here from the legal representative of the 
judgment-debtor. In our opinion, it would be stretching s. 244 too far to 
hold that that section [292] included in an application for execution of a 
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simole money-decree a person who had purchased from the judgment- 
debtor property against which the decree was sought to be executed, but 
which was not affected by the decree itself and would not be affected 
until an order for attachment or an order for sale in execution of the decree 
was made. We therefore hold that the objection of Babu Madho Das to 
the attachment of the half-garden was one which came under s. 278 of the 
Code of Civil Procedure, and, that objection having been allowed, s. 283 
of the Code applied and this suit was the plaintiff’s sole remedy. 

The last point to which wo shall refer, although it was the first 
argued in the apoeal, was that there could he in law no attachment of 
the balance of Rs. 2,50.000 remaining unappropriated in the hands of 
Babu Madho Das. It was contended that in Uw you cannoc attach as 
a debt money which may be due unless the amount has been ascertained. 
The first case which was relied on in supoort of that contention was Syiid 
Tuffazzool Hossain Khan v. Raqhoonath Pershad (1). It appears to us that 
the case which their Lordships of the Privy Council were dealing with, 
bore no resemblance to that here, and tha’i so far as their Lordships’ 
judgment could be applicahle in a case like this, it would support the 
contention of Mr. Jogindro Nath Chaiidhri, who appears here for the 
plaintiff-respondent, that the balance in question was attachable. In that 
case what was attempted to be attached was the possible debt which 
might he awarded by arbitrators to be a debt. Tnat the debtor, whose 
debt was sought to be attached had, prior to the agreement to refer to 
arhhration, property which was capable of attachment was beside the 
point, because by the agreement of reference the rights of the parties to 
that agreement were made to depend, not on the facts as they existed 
at the date of the agreement of reference, but on such award as the 
arbitrators should make. We need only quote one passage from 
the judgment of their Lordships of the Privy Council : " In the present 
case the attachment, as it has been observed, is nob of the antece- 
dent share in the undivided assets. It is of a claim under a future 
award, as to which it is wholly uncertain, until the award [293] 
be made to what the debtor will be entitled. Tne uncertainty at 
the time of the abtachraeub and sale was not limited to a mere question 
of qiianinm, it was wholly uncertain, as Sir George Couper has correctly 
explained in his judgment, in what the arbitration might terminate.” We 
were also pressed with the decision of their Lordships of the Privy Coun- 
cil in Behee Tokai Sheroh v. Damd Mtdlick Ficreedoon Beglar{^). As to that 
case we need only sav that there the claimant established adverse title, 
and that further the Privy Council held that an uncertain right in unas- 
certained property was not the subject of attachment. In the case of 
Ahhott V. Abbott and Crump (3) what was sought bo be attached was the 
assets of a judgment-debtor as yet unascertained in partnership business 
which were in the hands of a receiver, the decree-holder being one of part- 
ners. Until the dissolution of the partnership and the ascertainment of 
the share in the assets of the partners such share could not be treated as a 
debt attachable in execution of a decree. The decision of Sir J, Stuart, 
V. C., in Hill v. Boyle (4) does not apply to a case like this, even 
assuming it to hi a correct exposition ot the law. as to which matter 
we express no opinion. T^iore can, in our opinion, be no doubt that 
money or a balance in the hands of an agent, which he has received 
from, or holds for, his principal bo be aoplied bo certain purposes can be 


(1) 14 M.I.A. 40. 


I3i 5 B.L.R. 382. 
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(4) L.R. 4 Ez. 260. 
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recovered from that agent as money had and received to the use of the 
principal, if the agent fails to apply it, or if, the agent having applied part 
■of it, a balance remains in the hands of the agent ■, and the fact that when 
the principal brings his suit to recover such balance he may, until the 
agent’s accounts are produced, be unable to specify the particular 
amount of the balance remaining in his agent’s hands and due to 
him does not nrevent such balance being a debt due to the prin- 
cipal. Such balance is a sum of money which the agent is bound 
-on principles of justice and equity to pay over on demand to his 
principal, although there may have been no actual but only an implied 
agreement to re-pay such balance. Such a balance was always assignable 
in equity and passed to the assignee in equity a good title [294] to 
sue, and' was so assignable as a debt. We are not referring to a case 
in which the agent loses the money pending the agency, so that it was 
never held by him to any use other than that of the agency, nor are we 
referring to a case in which an agent having received money from his 
principal to pay to a third party had. before the agent had notice that his 
authority to pay had been revoked, given notice to r.lie third party that he 
held the money for him. As this case is nob one of such cases, we need 
express no opinion as to what would be the rights of the principal or of the 
agent in such cases. 

It was contended on behalf of the plaintiff-appellant that those cases 
in which it has been held that equity will not enforce the assignment of a 
mere naked right to litigate aoplied in this case. It appears to us that 
those cases have absolutely no application to the case of a debt in the 
hands of a vendee or an agent sought to be attached by a creditor of the 
person to whose order and for whose benefit the money is held. What was 
Attached here was, in our opinion, a debt ; although the amount of the debt 
was unascertained, it was capable of being ascertained, and as such debt 
it was attachable under s. 266 of the Code of Civil Procedure ; it was not 
a mere right to sue for damages which would have been excluded from 
Attachment by the proviso to that section. We are consequently of opi- 
nion that the balance which was found to have been in the hands of Babu 
Madho Das was legally attachable, was legally sold in execution of the 
decree for money and vested in the auction-purchaser, although that 
Auction-purchaser happened to be the decree-holder. 

There was one other question which was raised as to the consbruotioo 
of the sale-dead from Makundi Bibi to Babu Madho Das. It was contended 
that the Rs. 50,000 were to be treated as applied in satisfaction of the 
decrees held by Babu Madho Das in his own name. The sale-deed 
was incorrectly translated in the paper book here, but even on that in- 
correct translation, which wo have given, the clause relating to Rs. 50,000 
is capable of applying to decrees obtained by Babu Madho Das ismfarzi, 
and that is the view of the Court below. We dismiss this appeal with 
-costs. 

Appeal dismissed. 
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[295] Before Sir John Edge, Kt., Chief Justice, awl Mr. Justice 

Biirkitt. 


TajJO Biri (Plaintiff) v. Bhagwan PrasAD and others (Defendants).^ 

[3rcl April, 1894.] 

Mortoage. redemiition of— Two mortgages between the same parties over the same property 
— Mortgagor not bound to redeem both together —Consolidation— Act No. IV of 1882 
[Transfer of Property Act\, ss. tJl, U2— 41 awl 45 Vic., Cap. 41, s, 17- 

A raortgigee held two mortgages over the same property from the same mort- 
gagor, the one being a usufructuary mortgage in respect of interest only, and 
the other being a simple mortgage The mortgagor sued to redeem the 
usufructuary mortgage. The mortgagee objected that the mortgagor was bound 
to redeem both mortgages. Held, that the mortgagor, in the absence of a special 
contract to redeem both mortgages simultaneouslv. could not be compelled to do 
so. Viihal Mahadeo v. Daud Valad Muhammad Husen (1) dissented from. 
Shuttleworth v. haycock (2) and Jennings v. Jordan (3) referred to. 

[R.. 27 A. 313= A.W.N. (1901), 273; 31 A. 482 (488)=6 A.L.J. 654 =2 Ind. Gas. 859 
’(862).] 

The facts of this case are as follows *. — 

Oq the 20th of July, 1881, Ilahi Bakhsh, Mubanomad Bakhah and 
Bakhshan mortgaged with possession a 6 anna-share of the zamindari of 
mauza Pilkhani. pargana Haswa, in the district of Fatehpur, for Rs. 6.000, 
to Bhagwan Prasad, defendant No. 1. On the 20th December, 1886, 
Bhagwan Prasad, in execution of a decree of the Revenue Court for profits 
obtained against Ilahi Bakhsh, sold a 2-aanas share belonging to him 
(Ilahi Bakhsh) out of the propirty mortgaged, and purchased it himself 
for Rs. 700. At the time of sale Bhagwan Prasad notified the amount due 
on another bond. This bond, dated the 30th of January, 1882, had been 
executed by all the three persons mentioned above, and it pledged the 
entire 6-anna9 share for Rs. 499. Ou the 1st June, Muhammad Bakhsh 
and Bakhshan, defendants Nos. 1 and 2, sold, jointly with Ilahi Bakhsh, 
a 6*anoas share (out of which 4 annas had been mortgaged to Bhagwan 
Prasad by the deed of the 20th of July. 1881, together with the share of 
Ilahi Bakhsh) to the plaintiff Musammat Tajjo Bibi, for Rs. 14,000. 

[296] The plaintiff thereupon sued Bhagwan Prasad for redemption 

of the mortgage of the 4 annas share of Muhammad Bakhsh and Bakhshan, 
and paid into Court Rs. 4,000 the rateable amount of the mortgage money. 

Muhammad Bakhsh and Bakhshan who were named as pro /oma 
defendants admitted the plaintiff's claim. The defendant, Bhagwan 
Prasad, pleaded that, the sale to the plaintiff having been made in viola- 
tion of a covenant against alienation contained in the mortgage-deed, so far 
from the plaintiff being entitled to redeem, he was entitled to recover the 
whole amount of the mortgage money from the mortgagors. He also 
pleaded a right of pre-emption as against the plaintiff, whom he alleged to 
be a stranger in the village. 

The Court of first instance, while disallowing the defence set up by 
Bhagwan Prasad, held that the plaintiff was only entitled to a decree on 
redemption of both mortgages, a nd gave her a decree to that effect. 

'Second Appeal No. 1073 of 1892, from a decree of A. Mo Millan, Esq., District 
Judge of Oawopore. dated the 26th July, 1892, confirming a decree of Syed Akbat 
Husain. Subordinate Judge of Oawnpore. dated the 30bh June, 1891. 

(1) 6 B.H.O.R.A.O. 90. (2) 1 Vernon 245. (3) L.R. 6 App. Oas. 698.. 
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The plaintiff appealed ; and the lower appellate Court 
Judge of Cawnpore) held that the decree of the first Court was right, and 
inasmuch as the plaintiff had omitted to comply with it declined to give 

her a decree at all. .-r- . o *. 

Thfl nlaintiff then appealed to the High Court. i, . 

Pand^it Sundar Lai and Maulvi Ghulam Miijtaba, for the appellant. 
Munsbi Ram Prasad, for the respondents. 

JUDGMENT. 

Vnrv 0 I and BORKITT, J.— The suit out of which this appeal 

has arisen was one in which the plaintiff sought a decree for possession 

of land of hers held hy the defendants in virtue of a usufructuary moit^ 
gage. The usufructuary mortgage was usufructuary The 

plaintiff claimed possession on payment of the balance due. ^ 

Lts also held a simple mortgage, hypothecating the lands in quest o. 
The first Court being of opinion that the plamtili coul °° ’J°. ° 
redeem the usufructuary mortgage alone, .. e., withou d's hargi^ 1^297 
the liability under the simple mortgage, gave the pla mtifi ^ 
invitum for redemption of both mortgages on payment of the sum due 
r boTh lCg“s The plaintiff appealed to the Court of the District 
Judge against that part of the decree which related to the simple mort- 
gS The defendants not being satisfied with ‘he amount of mterest 

jX®tak°ntre‘'sUe%irw^Uhtplain°^ rigTts'ts that held by the 

Kourt dismissed the plaintiff's suit with costs because she was not 
slusfied with the decree of the first Court. She has appeale here. 

Under s 62 of the Transfer of Property Act, 1882 (.Act Wo. iv o 
1882) the mortgagor, in the case of a usufructuary mortgage, has a right 
to recover possession of the property, «hcre the mortgage is usu rnctuary 
qua interest when the term, if any, prescribed for inent of ^h® 
gage money has expired and the mortgagor pays or tendei s to the moi tgagee 
tbrnrincipal money, or deposits it in Court as provided by the Act. 'We 
are not concerned in this case with the rights of the parties when the 
usufructuary mortgage is one for principal and interest. Such the Legis- 
lature in 1882 declared to be the rights of a person ‘he h°s. ion of the 
plaintiff here We must now see whether in the Transfer of t-roperty 
Act there L anv provision otherwise limiting the right to recover posses- 
sion which s. 62 declares that a mortgagor in such a case as this has. 

Section 61 of that Act has been relied ori by "“/I 

fendants, respondents, not as expressly enacting that where the mort- 
gagees hold two mortgages over the same property from the same 
mortgagor the mortgagor shall not be entitled to redeem or discharge 
one without redeeming or discharging both, but as implying that in 
such a case a mortgagor could not redeem or discharge one of such 
mortgages without redeeming or discharging the ot^er That conten- 
tion was based on the words on property other than that comprised. 
In our opinion we could not form such words as those in section 
61 imnlv a restriction on the otherwise declared rights [298] by the Act 
the mUgagrTurth^ s. 61 of Act No. lY of 1882 obviously had its 
origin in section 17 of 44 and 45 Yic., Cap. 41. which was passed m he 
year 1881. Now section 17 of 44 and 45 Yic Cap 41 was enacted for the 
sole purpose of restricting the consolidation of mortgages. From the body 
of the section that is apparent, and if the naarginal note may be looked at 
we find that it is " restriction on thn oonaohdation of mortgages. It must 
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be remembered that when Act No. IV of 1882 was brought upon the 
Indian Statute book it was brought on, because, according to the preamble, 
it was expedient to define and amend certain parts of the law relating to 
the transfer of property by acts of narties. There had been apparently a 
reported case of the Bombay High Court in which that Court had applied 
the English equitable doctrine of consolidation of mortgages to mortgages 
in that province. That was the case of Vithal Mahndev v. Daud Valad 
Muhammad Husen (1). In that case the Bombay High Court said : — 
“ Here the mortgagors seek to redeem No. 7, and it is found that there is 
another mortgage between the same parties, though possibly not of the 
same land ; the Court will not therefore assist the plaintiff who seek to 
redeem, unless they are ready to do equity by paying off all the mortgages.” 
It is said by the learned editor of Stokes’ Anglo Indian Codes, in his 
note to section 61 of the Transfer of Property Act, 1882, that in that case 
the Bombay High Court applied to the Muhammadan mortgage there the 
rule established in England by Shuttleworth v. Laycock (2). If Shuttle- 
worth V. Laycock were the first case to establish that principle, it would 
be advisable before applying that principle to this country to read the note 
in 1 Vernon, p. 245, which gives the facts on which that rule of equity was 
applied in that case. Section 61 of Act No. IV of 1882, it appears to us, 
was enacted with the object not of indicating that there might be some 
other restriction on the rights of a mortgagor, but of prohibiting the 
application of the principle of consolidation to this country, except where 
the parties had by contract agreed that such consolidation should take 
place. Section 80 similarly in our opinion was not enacted with the object 
[299] of recognizing the English principle of tacking in mortgages, but of 
prohibiting, as therein enacted, one English form of tacking which gave an 
unjust priority to the holder of a third mortgage over the holder of a second 
mortgage when the third mortgagee had paid off the first mortgage. In 
the case of Allu Khan v. Eoshan Khan (3), the parties had expressly agreed 
that the mortgages should be discharged at the same time and not at differ- 
ent times. Of course it is competent to the parties to make such an agree- 
ment as that. No authority in India has been brought to our attention, 
except the case we have mentioned from the Bombay High Court, to 
show that, apart from contract, a mortgagor who has given two mortgages 
to the same person over the same property cannot obtain redemption of 
one of them after the due date without redeeming the other. The principles 
of tacking and consolidation in England bad their origin apparently in 
Courts of Equity to which mortgagors who wished to redeem were obliged 
to have recourse, and the principles seem to have been adopted upon the 
ground that a mortgagor who came into a Court of Equity to obtain relief 
by redemption of a mortgage should discharge all the debts due to the mort- 
gagee and secured to him by mortgages on that or on other property of the 
mortgagor. It may be doubted, from the observations of two, if not more, of 
the learned Lords in Jennings v. Jordan (4) whether the equitable principles 
of tacking and consolidation would, if the matter were res iiitcgra, be adopt- 
ed nowadays for the first time. There is absolutely no analogy between 
the usufructuary mortgage in this case and the ordinary forms of mort- 
gage with reference to which the English principles of tacking and 
consolidation arose. In the case of a usufructuary mortgage and in the 
case of a simple mortgage there is in this country no conveyance of 


(l) 6B.H.C.R. A.O. 90. 
(8) 4 A. 85. 


m 


(2) 1 Vernon 245. 

(4) L. R. 6 App. Cae. 698, 
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the legal estate. In such cases the peg upon which these equitable ^ootrinea 
were hung in England does not exist here. We are aware of no bjity 
for holding that in these Provinces a mortgagor not otherwise bound by 
contract cannot redeem one or two or more mortgages held by his “O^g^See 
over the same property without redeemiog another or the others. If par e 
wish to [300] lend their money or make further advances on the terms tdat 
one mortgage on the properly shall not be redeemed until the money due on 
another mortgage is paid, they can easily effect that object by making 

expressly part of their contract. . 

^ We decree this appeal, and set aside the decree of the Court below, 

and remand the case under s. 562 of the Code of Civil Procedure to be re- 
placed upon tho tile of pending cases and disposed of according to law. 
We give the appellant his costs of this appeal in any event. 
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Before il/r. Justice Knox and Mr. Justice Banerji. 


Muh\mmai) Nasiu-ud-1)1N ( Defendant ) v . AbUL Has.an 

(Plaintiff).'^ [4th April, 1894.] 

Pre-emption-Offer 6y pre-emptor U> vendee-Waiver of right of pre-emption. 

Where a pre-emptor continues to assert bis pre-emptive right and on the 
streneth of that right, and in his character of pre-emptor offers to take the 
property from the purchaser by paying him the sale-price, without resorting to. 
and with a view to avoid litigation, he cannot be said to have acquiesced m the 
sale and waived his right of pre-emption. 

[Appl., 19 A. 334.] 

This was a suit for pre-emption under the Muhammadan law. The 
plaintiff came into Court alleging that he had complied with all the require- 
ments of the Muhammadan law and offering to pay what he alleged to be 
the true sale consideration. Both the vendors and the vendee defended 
the suit at length ; the vendee amongst other pleas alleging certain 
circumstances in the way of previous negotiations between himself and the 
plaintiff, which, according to him, constituted a waiver of the right of pre- 
emption, if any such right existed, on the part of the plaintiff. 

The Court of first instance found all the issues in favour of the plain- 
tiff and gave him a decree for pre-emption at the price alleged by him. 
The defendant vendee appealed, and again raised the question of waiver 
of the right of pre-emption on the part of the plaintiff re8pon-[301]dent. 
On this point the lower appellate Court (the District Judge of Moradabad) 
found that the only negotiations that the plaintiff pre-emptor made with 
the defendant vendee here were for the purpose of a friendly transfer at 
the actual contract price paid without having recourse to the Civil Court. 
The plaintiff neither by word or action tacitly or directly ever admitted 
defendant’s right to purchase the property in preference to him (pre-emptor). 
Such negotiations were in furtherance and assertion of plaintiff’s right, 
and not in any form an admission that would damage him or lead anybody 


• Second Appeal No. 1074 of 1892, from a decree of H. P. Mulock, Esq., District 
Judge of Moradabid, dated 7th June 1892, confftming a decree of Babu Mritunjoy- 
Muterji, Subordinate Judge of Moradabad. dated the 7th December 1891, 
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to believe that he had agreed to forego his right.” On the other points 
in the case also the lower appellate Court found in favour of the plaintiff 
respondent ; and affirmed the decree of the first Court. 

The defendant vendee thereupon appealed to the High Court. 

Mr. Hamecd-tdlah, Maulvi Ghulam Mujtaba and Babu RajendroNath 
Mukerji, for the appellant. 

Mr. Abdul Majid, for the respondent. 

JUDGMENT. 

Knox, J. — Maulvi Abul Hasan, respondent to this second appeal, 
was plaintiff in the Court of first instance. His claim was for pre- 
emption of a house purchased by Muhammad Nasir-ud-din, the present 
appellant. The claim was based upon Muhammadan law, and the alle- 
gations contained in the plaint set out that the plaintiff had fulfilled all 
the necessary conditions of pre-emption. He bases this right to demand 
pre-emption on Muhammadan law. and adds that the defendant, while 
at first he appeared ready to give up the house, now refuses upon one 
pretext or another. 

Both the Courts below have given the respondent a decree, and the 
plea taken in second appeal is that the respondent by an offer made to 
purchase the property has rendered any right of pre-emption he might 
have had void. 

The authority upon which the appellant bases his contention is a 
passage to be found in Baillie’s Digest of Muhammadan law (2nd edition), 
p. 505 : — “ The right of pre-emption is rendered void by implication, when 
anything is found on the part of the pre-emptor that indicates acquies- 
cence in the sale to the purchaser * * or [302] in like manner 
when he has made an offer for the house to the purchaser. ” 

It appears to me that, before we can declare the right of pre-emption 
void in this particular case, we must be satisfied, not only that an offer 
was made by the pre-emptor for the house to the purchaser, but also that 
that offer indicates acquiescence in the sale to the purchaser. The mere 
fact of the offer made will not in itself suffice. The making of such an 
offer may often be evidence of acquiescence, but when, as in the present 
case, the offer has been made to avoid litigation, and it is found by the 
lower appellate Court that the respondent “ neither by word or action 
tacitly or directly ever admitted appellant’s right to purchase the property 
in preference to him, ” this finding precludes our considering the offer, 
wluch was undoubtedly made, as being an act on the part of the pre- 
emptor indicating acquiescence in the sale to the appellant. 

The appeal therefore fails and must he dismissed with costs. 

BaNERJI, J. — I am of the same opinion. 1 must confess that at the 
hearing I was inclined to think, that having regard to the fact that by 
reason of the right of pre-emption being a right in derogation of the ordinary 
rights of property it was a right weak in its nature, and that consequently 
a utrict adherence to the rules enjoined for its enforcement was absolutely 
necessary, it would be placing rather wide interpretation on the passage in 
Baillie’s Digest of Muhammadan law referred to by my learned brother 
Knox were we to bold that, after having made an offer to the vendee of the 
property sold to purchase it from him, a person could still claim to pre-empt 
that property. Upon a careful consideration of that passage I am of 
opinion that the interpretation put upon it by my learned brother is the 
true interpretation of it. As I understand the rule of Muhammadan law 
on the subject, it is this, that a person who, having knowledge of a sale. 
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offers to buv the property sold from the purchaser without asserting hie 
own right i pre-empHon nrost he presumed to have aoqumsoed m he sa 
and thLby forfeited his right of pre emption. But where, 

case the pre-emptor continues to assert hie pre emptive right and on the 

strength oF that Hght and in his [303] character of pre-emptor offers to 
take the property from the purchaser by paying him the sale-price without 
“g Jo'and with a view to avoid litigation lie cannot be Ba.d to hav 

acquiesced in the sale and waived his right of pre-emption^ 7^® el in 
of the respondent has therefore been properly decreed, and I agree in 

dismissing this appeal with costs. 
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appellate civil. 

Before Mr. Justice Tyrrell, and Mr. Justice Blair. 


Abdullah Khan and another {Plaintiffs) v. Janki {Defendant).* 

[5th April, 1894.] 

Begistratio^i^Lease-Snit to compel registration^ Act No. Ill of mi (Indian Regis- 

tration Actt, s. 7?. 

Certain lessees, whose lessor had relused to be a party to registering the lease 
without applying for registration to the sub-reg.strar ^'=S|8trar, brought a suit 
within four months of the execution of the lease claiming that the lessor nlight 
K nrrioroA tc f'aiisp the leasc to be resistered ; Held that such a suit would he inde- 

pLdtay M the"Tndi:n^RegLtratioS -I” ’Lm 

the said Lt would not apply eo as to render the 

Qhulavi V Chotey Lai (1) followed; Bhagwan Stngh v. Khuda Bakhsh (2) and 
Edun V. Mahomed Siddhi i3) distinguished. 

[R., 4 L B.R. 88 (9l) = H Bur. L.R. ICl ] 

The facts of this case sufficiently appear from the judgment of the 

Court. 

Mr. Abdul Baoof, for the appellants. 

Pandit Sundar Lai, for the respondent. 

JUDGMENT. 


Tyrrell and Blair. JJ.— The plaintiffs are persons who claim a 
right bo the lease-hold of certain property by a document of lease executed 
in their favour on behalf of the female defendant by her agent. After the 
execution the nlaintiffs say that, the lessor refused to be a party to the regis- 
tration of the deed. The plaintiffs therefore, thinking it vain to go to the 
sub-registrar’s office without the other contracting party, brought this suit 
on the Zid of October, 1891. in the Court of a Munsif. The date of the alleg- 
edpaWaisthe 17tb of June 1891. Thus the suit was instituted within four 
[804] months of the execution of the patia. The plaintiffs claimed that 
the defendant be ordered to cause the registration of the patta. The female 
defendant denied the agreement of the lease, or the execution of the deed 
of lease or that she had anv right to lease the property, inasmuch as she 
bad leased it to another. She also denied that the alleged attorney who 
is said to have made the lease for her was employed by her. 

• Second Appeal No. 1342 of 1892, from a decree of E. J. Kitts. Esq., District 
Judee of Morailabad. dated the 10th September 1892. reversing a decree of MauWi 
Muhammad HushIo, Munsif of Nagioa, dated the 19th December 1891. 

2 A. 46. f2) 3 A. 397. (3) 9 0. 160. 
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Upon the second issue the Munsif decided thafc fche facts stated by 
the plaintiffs were true and that the female defendant’s allegations were 
false, and therefore the Munsif gave the plaintiffs an order that the deed 
should be registered. 

The Musammat appealed pleading that the suit was barred by the 
provisions of the Registration Act and also on the merits. The lower 
appellate Court decided the appeal in the Musammat’s favour on the first 
ground, that is to say, the preliminary plea. The learned Judge found 
that the plaintiffs’ suit was barred by s. 77 of the Registration Act (Act 
No. Ill of 1877). 

We are amazed at this decision, for not a word of s. 77 can be made 
to have application to this case. Section 77 contains no provisions which 
could bar this suit or any other suit otherwise entertainable. It is on the 
contrary an enabling section, which, under peculiar given circumstances, 
provides a special suit to a person deeming himself entitled to have a 
document registered. The special conditions are that the registrar of 
deeds, and not the sub- registrar, shall have refused to order the document 
to be registered under s. 72 or s. 76 of the Act. and another condition is 
that the suit be brought within thirty days after the making of the order 
of refusal. It is plain that a section like this cannot possibly be held to 
bar this suit. 

It has been decided in a case, all tbe circumstances of which are 
exactly similar to those of the present suit, that the refusal by a party to 
a deed to register the deed gives a cause of action outside the provisions 
of the Registration Act for a suit like this : see Ram Ghulam v. Ghotev 
Lai (1). 

[305] The Full Bench decision in Bhagwan Singh v. Kiuida Bakhsh (2) 
is not in collusion with tbe case just mentioned. In this Full Bench case 
the deed had been presented to the sub-registrar who had refused to regis- 
ter ; and, under these circumstances, the Court held that the party should 
have gone on with his remedies under the Act, and that he could not 
bring a suit on a refusal by the sub-registrar only. A case of the Calcutta 
High Court was cited, reported in I.L.R., 9 Calc. 151," which also is not 
opposed to the view of the law taken in Ram Ghulam v. Chotey Lai (l). 
Tbe latter case was dissented from by the learned Judges who decided the 
Calcutta case, but it seems to have escaped their notice that there had not 
been recourse to registration in the case reported in 2 Allahabad, whereas 
there had been recourse to registration and refusal to register by tbe 
sub-registrar in Edun v. Mahomed Siddik{d>), 

Mr. Sundar Lai, supporting the decision of Mr. Kitts, has strongly 
contended that the suit was rightly dismissed, inasmuch as registration 
could not be obtained now, as s. 13 of the Registration Act would bar the 
registration. This is a consideration ontside tbe point before us. which is 
that tbe Registration Act contains nothing which makes the plaintiffs’ 
suit unmaintainable. The Court has to consider in this appeal whether 
tbe conduct of the defendant did or did not justify tbe appellants in requir- 
ing her to register a document. The decree, if in favour of tbe appellants, 
will make a declaration to this effect. It cannot of course make an order 
binding on tbe Registration Department to register tbe document if, under 
statutory provisions of the Registration Act binding sub-registrars and regis- 
trars, the registration cannot now be made consistently with the provisions 

[* 9 0. 161 beginsat 9 0. 160.— Ed.] 

(3) S A. 397. 
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of the Act All that will be declared will be that the appellants b^e title 

Procelre remand the appeal to be restored to the register oi t306j^hr8t 
appeals in the Court below to be decided there according 

will abide the result. remanded. 
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Before Sir John Edqe, Kl., Chief Justice, and Ur. 


Justice Burkitt. 


Mubarak Husain (Dcfen/lant) v. Bihari {Plaintiff).* 

[IGth April, 1894.] 

Ciml procedure Code. s. ^06 -Unnecessary reference -Poiver of Court to disregard tlie 
findings returned. 

A siogle Jcdg. 0 . the High Coart hea^riog “.rto^'tho 

relerence uadic s. 506 ol the ^ in/iofi who holdioc that the reference 

reference the fioiings of fact in the Court below were 

was unnecessary, and that ^icraoarilpd the findings on the reference and 

sufficient to dispose of "'PP*'' ‘j- 10 of the Letters Patent it was held 

th.Trwas o:Soot to II Jadgo before whom the appeal had sab.eqaently 
come to disregard the findings on the order of reference. 

[R.. 15 Ind. Gas. 39 (10 = 17 C.W.N. 462 (466).] 

This was an appeal under s. 10 of the Letters Patent from a judg- 
ment of Aikman, J.-The facts of the case sufficiently appear from that 

’“^®T.KMAl'‘f-iVhV°olbwinl are the facts of this case so far as it is 
neee,try “;etthlm forth for the decision of this appeal. On the 28th 
n,r-hhAr 1K78 one Chunau, a Muhammadan, executed a sale-deed in 
favour of his wife Musammat Amiran, by which he conveyed to her certain 
property in lieu of the dowor-debt due to her at the time the deed ^^9 exe- 

Lted. 'On the 20th of July 1885. 

bv which she conveyed the property to one Rahim Ah. On the 5th of 
I. iflftR T?ft.him Ali mortgaged the property to Bihari, the respon- 
September ■ December 1888, Bihari obtained a decree 

D°i Rahim Ali for sale of the hypothecated property. When he attempted 
against Rah mAU for sale otj^e appellant, Syed Mubarak 

HusaiTon the ground’thac he held possessionof the property under what he 
calU an oral will made in his favour anterior to the execution of the sale-deed 
which wUl, it is contended, had the effect of making the property leagf and 
[807] therefore unsaleable. Mubarak Husam s objections having been 
Ltained in the execution department, the present suit was instituted by 
Bihari for the purpose of setting aside the order in the execution depart- 
ment and obtaining a declaration that the property was liable to sale in 
execution of his decree against Bahim All. The Court oi first instanoe 
decreed the claim in part. B oth parties appealed to the Subordinate 

. p^ .J^j rApraal No. 3 011893 from a iudgmentof the Hon'ble Mr. Justice 

Aikman. dated the 20th December 1892. 
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Judge, who dismissed the plaintiff’s appeal and partly decreed that of 
the defendant, holding that a portion of the property, which the Munsif 
had held to he capable of sale, was in reality endowed property and 
therefore not liable to be sold. Against this decree the defendant Syed 
Mubarak Husain has preferrel the second appeal. His first ground of 
appeal is as follows: — “Because the appellant has pleaded that he was 
in possession of the property in dispute under the will of Chunnu and the 
learned Subordinate Judge has failed to decide this point.” The second 
ground of appeal is “ Because the property in dispute is a toaqf and is 
not fit to be sold or transferred in any way.” 

The second ground may bo disposed of at once. I am of opinion 
that the appellate judgment of the lower Court clearly holds that the 
portion of the property, in respect of which be has sustained the finding 
of the Munsif was not waqf property, but was declared by Chunnu to be 
his own and sold by him to his wife Musammab Amiran in lieu of dower- 
debt. This is a finding of fact behind which this Court cannot go. This 
ground of appeal therefore fails. 

With regard to the first ground of appeal, even assuming that 
Chunnu did, as is asserted by the appellant, convey by what he calls an 
oral will the whole of his property to the appellant, the will would not 
take effect until the death of the testator, and it was open to the testator 
at any time before his death to make any other disposition of the property 
that he saw fit. That he did make such a disposition of his property, has 
been, as shown above, found by the lower appellate Court. This ground 
of appeal likewise fails. 

My only difficulty in deciding this appeal has been caused by the fact 
that my predecessor, Mr. Justice Mahmood, for reasons set [308] forth 
by him in his order of the Sth of April last, remanded the case bo the 
lower appellate Court for findings on certain issues therein framed. I 
regret that I am obliged to come bo the conclusion that, for the purpose 
of deciding this appeal, it was unnecessary to frame those issues and to 
remand the case. Entertaining, as I do, the deepest respect for any 
opinion of my predecessor, it is with diffidence that I come bo this con- 
clusion. But in the view that I take of the law, and bearing in mind the 
observations of the Privy Council in regard bo s. 584 of the Code of 
Civil Procedure, as set forth in their judgment in Durga Ghowdhrani v . 
Jeioahir Simjh Ghowdhri (1) I am of opinion that I have no other course 
open to me than i»o decide, as I must do, namely, that this appeal fails 
and must be, and it hereby is, dismissed with costs. 

On appeal by the defendant under s. 10 of the Letters Patent. 

Messrs. D. N. Banerji and Abdul Majids for the appellant. 

Munshi Bam Prasad, for the respondent. 


JUDGMENT. 

Edge, C.J., and Burkitt, J. — It was competent bo Mr. Justice 
Aikman bo disregard the order passed under a. 568 of the Code of Civil 
Procedure, as in his opinion, having regard to the findings on the record, 
the order was unnecessary. This is the only point taken in appeal. We 
dismiss the appeal with costs. 

Appeal dismissed. 


(1) 18 0. 28. 
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Before Sir John Edge. Kl.. Chief Jnslice Mr. Justice Tyrrell. 

Knox, Mr. Justice Bktir, Mr. Justice Banerji and Mr. Justice Burkitt. 

MoTi Singh and another iPlnnUffs) v. Kaunsillv and others 

[Defendants): Ulsc April, 1894. J 

Civil Procedure Code, ss. 278. 283-Sui/ by claimant to atladied properly^Declaratory 
relief ^Two declarations or one— Court-fee. 

Where a claimant whose objectioo under s. 273 of the Code of Civil Procedure 
has been disallowed brings a suit and makes the judgment-creditor who was trying 
13091 to execute the decree the solo defendant to the suit a claim for a declara- 
Kat attachment was the plamtig’s property and not 

liable to attachment in execution of the decree of the defendant is a claim foronly 

whether the claim is that the property is the plaintifi's and not 
ment, or that the property U the plaintiff's as against the defendant right 
aftAch and that the order of attachment sboald be cancolled. •*. j 

'“bu? where the person obieotiog under s S78 

makes not only thsnxoention or,ditor .n the Id asks fo a 

the iudgment-debtor in those proceedings parties to tbesuit^, and lor a 

declaratin of the plaintiff’s title to the property under atlachment ^ ^gain t 
thejudgmeat-dobtor. and also asks for a declaration in denial of the ^^S^^nt- 

creditor ’3 right to bring that property to e '« 

creditor’s decree, there there are two mbstantial declarations a.ked for. 

[F., 18 M. 459; R.. 17 A. 69(72).] 

This was a refereace to the Fall Beoeh made by Edge, G.J. and 
Banerji, J. The facts of the case sufficiently appear from the judgment 

of the Court. 

Munshi Gobind Prasad, for the appellants. 

The Hon’ble Mr. Colvin, for the respondents. 

The judgment of the Court (EDGE. C.J., TYRRELL, KNOX. BlaIR, 
Banerji and Burkitt, JJ.) was delivered by Edge, C.J. 

.ITTDCtMENT. 


1894 

APRIL 21. 

Full 

Bench. 

16 A, 308 
(F.B.) = 
14 A.W.N. 
(1894) 109. 


In the suit out of which this appeal has arisen, the plaintiffs asked 
for the following relief By establishment of the plaintiffs’ right to 
proprietorship the claim of the plaintiffs for cancellation of the order 
passed on the 30bh of November. 1889. be decreed, and it be decided that 
Thakur Sarnam Singh or his heirs have no right in the 2ibi9wa8 property 
in mauza Kasra. pargana Akvabad, which the defendants, party No. 2, 
have got attached as belonging to the heirs of Thakur Sarnam Singh. 

One of the defendants. Salig Bam. in execution of a decree against 
the other two defendants attached certain property. The plaintiffs object- 
ed under s. 278 of the Code of Civil Procedure. Their objection was 
disaUowed. and they brought this suit, making the judgment-debtors and 
the judgment-creditor in the execution proceedings, defendants in the suit. 
They paid on their plaint one Court-fee of Rs. 10. The first Court held that 
two declarations were [310] asked for, and. as a fee for only one had been 
paid, dismissed the suit. On appeal the District Judge held that two 
declarations were asked for in respect of each of which a fee was neces- 
sary, but he modified the decree of the first Court by changing it from a 

• Second Appeal No 516 of 1892, from a decree of W. Blennerhassett, Esq., 
Dietriot Judge of Aligarh, dated the UtuPebraary, 1892, modifying a decree of Kuar 
Mohan Lai, Additional Subordinate Judge of Aligarh, dated the 16th May, 1891. 

201 


Vin— 26 



1894 

April 21. 


Full 

Bench. 


16 A. 308 
(F.B.) = 
14 A W.N. 
(1894) 109. 


16 All. 311 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


decree dismissing the suit into an order rejecting the plaint. The plaintiffs 
have brought this appeal. 

It appears to us that where a claimant whose objection under s. 278 
of the Code of Civil Procedure has been disallowed brings a suit, and 
makes the judgment-creditor who was trying to execute the decree, the 
sole defendant to the suit, a claim for a declaration that the property 
under attachment was the plaintiff’s property and not liable to attachment 
in execution of the decree of the defendant is a claim for only one 
declaration, and that for such purposes and in such a suit it is immaterial 
whether the claim is that the property is the plaintiff’s and not liable to 
attachment, or that the property is the plaintiff’s as against the defendant’s 
right to attach and that the order in attachment should be cancelled. 
When the judgment-creditor is the sole defendant in the suit it appears to 
us that the claim worded in either of these ways must be regarded as 
a claim for only one declaration. Where, however, the person object- 
ing under s. 278 of the Code brings his suit, and makes not only the 
execution-creditor in the attachment proceedings but also the judg- 
ment-debtor in those proceedings parties to the suit, and asks for a 
declaration of the plaintiff’s title to the property under attachment as 
against the judgment-debtor and also asks for a declaration in denial of 
the judgment-creditor’s right to bring that property to sale in execution of 
the judgment-creditor’s decree, there there are two substantial declarations 
asked for. 

One reason which has induced us to come to this latter conclusion is 
that in such a suit where the judgment-debtor is one defendant and the 
judgment-creditor is another defendant, the plaintiff might, as against the 
judgment-debtor, be entitled to a decree declaring his title to the property 
as against the judgment-debtor, and yet, by reason of some representation 
to the judgment-creditor, such plaintiff might be estopped from denying, 
as against [311] the judgment-creditor, that the property in question was 
the property of the judgment-debtor liable to be sold in execution of the 
decree of the judgment-creditor. In the last case the rights of the two 
separate sets of defendants would have to be adjudicated upon, and 
declarations, if the plaintiff’s prayer was acceded to, given in denial of the 
right of each defendant, whereas in the first case the substantial and only 
question between the plaintiff and the judgment-creditor, sole defendant, 
would be the right or absence of right of that judgment-creditor to bring 
the property in dispute to sale in execution of bis decree. 

Where the execution-creditor, as the person against whom the adverse 
order in attachment proceedings was made, brings his suit he need only 
pay one 10 rupees fee if be confines himself to asking for a simple declara- 
tion that as between him and the objector he is entitled to bring the 
property in question to sale in execution of his decree. We do not suggest 
that such a declaration would in every case be sufficient without anything 
else. If, however, such execution-creditor, plaintiff, chooses to ask, for 
instance, not only for a decree that he is entitled to bring the property to 
sale, but also for a decree that a deed of transfer from the execution-debtor 
to the objector was void as against him, by reason of s. 53 of Act No. IV 
of 1882, he must pay for more than one declaration. A prayer, however, 
in such a suit for canoelment of an adverse order in the attachment pro- 
ceedings and for a declaration that the plaintiff, execution-dreditor, is 
entitled to bring the property in dispute to sale is, in our opinion, a claim 
for one and the same declaration ; it is in fact only putting the same claim 
in a different way. That part of the judgment in Balkatan Mai v. Oobiiid 
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Nath Tiwari (1) beginning with the last paragraph of p. 160 of the report 
and including the succeeding paragraph gives an example of a 
which a prayer for a declaration of title and for a declaration that the 
property was not liable to attachment was a prayer lor two distinct 

declarations and not for one. ... i 

[312] In the course of the argument we have been referred to several 

oases to which we shall shortly allude. In Chunm v. Ram Dial it 
does not appear that there was a prayer of any description for two declara- 
tions. The next case is that of Ram Prasad v. Sukh Dat (3) In that 
case the learned .ludges apparently overlooked the bearing of the fact, if no» 
the fact itself, that the execution-creditor alone, and not the execution -o e- 
ditor and judgment- debtor jointly, was defendant in the suit It migh^t be 
that, if in that case the execution-debtor and the execution-creditor had been 
both defendants, the ruling that two declarations were asked for would have 
been correct. We must dissent from the ruling in that case on a still more 
material point. It was held there that a claim for a dec aration pro- 
tecting the property from sale was a claim for consequential relief and 
as being such the plaintiff was liable to pay an ad valorem fee in respect 
thereof. In our opinion that prayer was for a declaration pure and sim- 
ple and not for conseauential relief. The relief against attachment and 
sale by the execution-creditor in that case would fo low necessarily on 
the making of the decree in the suit establishing the plaintiff s title agamsfc 
the execution-creditor to the property in dispute. In the case 
Fatima v. Narain Das (4) there were two defendants m the suit. The 
plaintiff was a person who bad objected to the attachment and sale of 
Ae property, and it does not appear whether or not the defendants were 
simply the execution-creditors, or whether one was the execution-creditor 
and the other the judgment-debtor. Consequently on the facts, so far as 
they appear from the report, it is impossible to say that more than one 

declaration was not asked for. In Gobind Nath Tixoari y. Gapaj Mali 
Taurayan (5) a Bench of this Court on the report of the taxing officer that 
the relief claimed was that the property is the joint ancestral property of 
the plaintiff and not liable to attachment, apparently considereo that one 
decimation only was asked for. It would be necessary to go into the 
record of that case, as it does not appear fully from the report, in order to 
come to a conclusion as to whether the [313] decision in that case was 
correct or not. Wo have also been referred to Dayackand Nemchand v 
Hemchand Dharamchand (6) aaiVithal Krishna y. Balknshia Janardan (l). 
In these cases to some extent the learned Judges appear to have been 
influenced by considerations which since the passing of Act No. Vi of 

1892 could not arise in similar oases now. , , . , , , . 

In this case in our opinion there were two declarations sought for m 

respect of only one of which a fee was paid. 

We consequently dismiss this appeal with costs. 

Appeal dismissed. 


mi 

APRIL 21. 


Full 

Bench. 

16 A. 308 
(F.B.) = 

14 A.W.N. 
(1864) 109. 


(1) 12 A. 129. (2) 1 A. 360. (3) 2 A. 720. (4) 11 A. 365. 

(6) 13 A. 389. (6) 4 B. 615, (7) 10 B. 610. 

203 



1894 

JAN. 2. 

Appel- 

late 

Civil. 

16 A. 313 = 
ii A.W.N. 
(189§) 13. 


16 All. 314 INDIAN DECISIONS. NEW SERIES [Yol. 

16 A. 313 = 14 A.W.N. (1894) 13. 

APPELLATE CIVIL. 

Before Mr. Justice Tyrrell and Mr. Justice Blair. 

Moti BxU (Befoidant) v. Jeth Mal [Plaintiff]."^ 

[2nd January, 1894.] 

Act IV of 1982 (Transfer of Property Act), s 135 - Assignment of mortgagee' s rights under 

his mortgage — Actionable claim. 

Ad a^sigament of a mortgagee's rights under a mortgage is not an assignment 
of an “actionable chiim” within the meaning of s. 135 of Act No. IV of 1882. 

fR., IG A. 315 (317) ; 18 A. 265.] 

The plaintiff in this case sued the defendants Moti Bam and Piari 
Lai to recover a sum of Rs. 637 by sale of certain hypothecated property. 
The suit was based on the following allegations : that in 1887, the first 
defendant bad executed a byuothecation bond in favour of the second 
defendant for Rs. 1,800, hypothecating a certain zamindari share as 
security for the advance : that the loan was to be repaid in five years with 
interest at 11 annas per cent, per mensem, and in default of payment 
of interest every six months the mortgagee might sue for the whole 
amount : that out of the Rs. 1.800 a sum of Rs. 1,350 was left with the 
mortgagee to be paid to the plaintiff, but it had not been paid ; but a 
sum of Rs. 450 was paid by the mortgagee, first defendant, to the mort- 
gagor, second defendant: that in 1891 the second defendant sold the said 
[ 314 ] bond to the plaintiff for Rs. 600 and the amount now due upon it 
was, with interest, Rs. 637-8-0. 

The first defendant pleaded inter alia that the actual consideration 
paid by the plaintiff for the bond was only Rs. 150, and that the plaintiff 
was not entitled to recover any more. The second defendant admitted 
the sale of the bond to the plaintiff and stated that the consideration 
money was Rs. 600 which he bad received. 

The first Court (Munsif of Hathras) found that the actual considera- 
tion paid by the plaintiff was, with interest, Rs. 149-3-4, and, holding 
that section 135 of the Transfer of Property Act, 1882, precluded the 
plaintiff from recovering more than be had actually paid, gave him a 
decree for that amount. 

The plaintiff appealed, urging that as s. 135 of the Transfer of Pro- 
perty Act, 1882, did not apply and evidence ought not to be admitted to 
show that the consideration was other than appeared on the face of sale- 
deed, the first Court should have decreed his claim in full. 

The lower Appellate Court, without apparently considering whether 
section 135 of the Transfer of Property Act did or did not apply, found 
on the evidence that the actual sale consideration was Rs. 300, and 
allowing interest from the date of the bond gave the plaintiff a decree for 
Rs. 406-10-0. 

The first defendant appealed to the High Court : — 

Babu Bajendro Nath Mukerji, for the appellant. 

Babu Jogindro Nath Chatidhri, for the respondent. 


* Second Appeal No 533 of 1892, from a decree ofLala Baij Nath, Subordinate 
Judge of Aligarh, dated the 10th February 1892, modifying a decree of Babu Khetter 
Mohan Ghoee, Munsif of Hathras, dated the 19th June 1891. 
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JUDGMENT. 

TYBBELL and BLAIB, JJ.-This appeal arises out of a suit a 

mortgagee’s assignee of his mortgage-estate. This assignee ha 
roree for the entire sum found to he due to h.s 

gage. It is contended in this appeal by the mortgagor ‘bat bV the rule 

If 8. 135 of the Transfer of Property Act, the assignee of ‘b« 

can recover only a sum limited to the consideration which he paid lor tne 

assignment. In support of that contention thlt rnhng 

ruling of this Court in Jani Bcgam. v. Jahangir Khan (1) . bu that ruling 

does [315] not bear on the question before us, as in that ea^ 

the subject-matter of assignment was unquestionably an a^J'^^^ble claim 

in the sense of Chapter VIII of the Transfer of Property Act "b^eas ‘“e 

subject-matter of the assignment in the case before us 'a ^ 

interest in specitic immoveable property. In our ®“b an interest 

in specific immoveable property is a legal estate vested and 
be treated as an actionable claim. The assignor to the ^sapondent here 
assigned a mortgage-estate. There is nothing on 

in doing so he assigned a claim. Another case was cited from the Madras 
serieTof Indian Law Reports, viz., Nila Kantav. Krishnasami W 

wherein Sain the assignment dealt with a claim to arrears ^'®‘®“^®®®; 

Tnd not, L in the case before us, to an interest in '“.“°''®f,‘® ®® f 

appeal fails and is dismissed with costs. The °b)®®‘'°® ®f 
561 of the Code of Civil Procedure fails and is dismissed with costs. 

Appeal dismissed. 

16A.315(F.B.) = 14 A.W.N. (1894) 100. 

FULL BENCH. 

Before Sir John Edge, Kt., Chief J usitce Mr Justice Tyrrell, 

Mr Justice Knox, Mr. Justice Blair, Mr. Justice Banerjx, 

and Mr. Justice Burkitt. 
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Rani and another [Defendants) v. Ajudhia Prasad [Plainiii). 

[24th April 1894.] 

TVn/iRfti (Transfer of Property Act>, ss. GQ.m^Actionable claim^Righh of 

^uf^clLTy J^tgagie JhL mortgagor has fa.lH to put i» possmion o/ i/« 

mortgaged property. , -i j * 

The transfer by a usufructuary mortgagee, whose mortgagor has failed to give 
him Dosse^ion of the mortgaged property, of his rights as such mortgagee 
agains^t his mortgagor is a transfer of an actionable claim within the meaning 

of s. 135 of Act No. IV of 1882. 

IF„ 20 A. 327 (334); R.. 18 A. 265 ; 3 O.C. 215 (228).] 

This was a reference to the Full Bench made by Edge. C. J., and 
Banerji, J. The facts of the case sufficiently appear from the judgment 

of the Court. 

Pandit Moti Lai, for the appellants. 

[3161 Munshi Oobind Prasad, for the respondent. 

The judgment of the Court (Edge, C. J., Tyrrell, Knox, Blair, 
Banerji and Burkitt. JJ.) was delivered by Edge, C.J.— 

• Second Appeal No. 680 of 1892, from a decree of R*i Banwari Lai, Subordi- 
nate Judge of Shahjahanpur, daled the I3th April 1892, modifying a decree of Maulvi 
Pida Husain, Munsif of Pawayan, dated the 29th May 1891. 

(1) 9 A. 476. 
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JUDGMENT. 

In the suit out of which this appeal has arisen the plaintiff sued to 
recover the araouat which had been advanced on a usufructuary mortgage 
to the defendants by sale of the mortgaged property. The deed of mort- 
gage contained a provision that until payment of the mortgage money the 
property should remain hypothecated. The mortgagor contracted that 
possession should be given to the mortgagee, and the contract of mortgage 
was that interest at the rate of Rs. 1-8 per cent, per mensem on the 
principal should ho deducted from the usufruct and that the balance of the 
usufruct should be applied in liquidation of the principal and that the pro- 
perty should ho redeemed by payment in six years, ft was evidently con- 
templated that within sis years the usufruct might not be sufficient to 
liquidate the principal and interest. The mortgage was made on the 2l3t of 
September 1879. The mortgagors failed to deliver possession to the mort- 
gagee, and as a fact the mortgagee never obtained possession of the mortgaged 
property. The mortgagee assigned to the present plaintiff in 1891 all his 
interest under the mortgage for Rs. 400. The amount claimed in this 
suit was Rs. 844-'2, which was composed of the sum of Rs. 300 principal 
and Rs. 637-8 interest, less a sum of Rs. 93-6 received on account of 
interest. The suit was brought on the 8th of May 1391. and on the 14th 
of May 1891, the defendants paid into Court Rs. 400 being the price paid 
by the present plaintiff to the original mortgagee for his interest. They 
further paid Rs. 3-9, interest from the date of purchase to the date of 
payment into Court, and Rs. 6-12. costs of the registration of the sale, 
and they asked the Court to apply s. 135 of Act No. IV of 1882. 

The first Court, applying that section, decreed the suit for the 
amount paid into Court. On appeal by the plaintiff the lower appellate 
Court made a decree for the whole amount of the claim. The defendants 
have appealed here from that decree. 

[317] In the course of the argument the following cases have been 
relied on by one side or the other -.—Jamal-ud-dm Khan v. Baijnath (l) ; 
Kalka Prasad v. Chandan Singh (2) ; Moii Bam v. Jeth Mai (3) : Bajani 
Kanth Nag Bat Chorndhari v. Bari Mohan Guha (4) ; Lala Jngdeo Sakai 
v. Brij Behari Lai (5) ; Modun Moh7in Diit v. Futtar'Un-7tissa (6) ; Bndra 
PerkashMisserw. Krishna Mohan Ghatack (7); Subbammalv. Venkatarama 
(8) ; Bathnasami v. Subramanya (9) ; Singarxckarlu v. Sivabai UO) : 
Vilayat All v. Gtillo (11) : and Nilakanta v. Ej ishnasami (12). 

It appears to us that we mush first look at s. 130 of Act No. IV of 
1882 for the definition of an actionable claim. Under that definition, as 
we construe it, a claim is actionable which a civil Court recognizes as 
affording grounds for relief. Now there cannot be any doubt in this case 
that on the facts the original mortgagee had, when he sold to the present 
plaintiff bis rights under the mortgage, a claim against the mortgagors 
which a civil Court would recognize as affording grounds for granting the 
relief contemplated by s. 68 of Act No. IV of 1882, plus the right to ask 
for the sale of the property in satisfaction of the debt as contracted for by 
the mortgagee. There cannot be any doubt that that actionable claim is 
the claim which the plaintiff, assignee, makes against the mortgagors- 
defendants in this suit, and consequently s. 135 of Act No. IV of 1^82 
applies. The actionable claim referred to in s. 135 must nob only be the 


(1) 10 A.W.N. (1890) 24. 
(4) 12 0. 470. 

(7) 14 C. 241. 

(10) 11 498. 


(2) 10 A. 20. 

(.^) 12 C 605. 

(8) 10 M. 289. 

(11) 6 A.W.N. (1986) 282. 


(3) 16 A. 813. 
(6) 13 0. 297. 
(9) 11 M. 86. 
(12) 13 M. 226. 
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actionable claim which was sold, but the actionable claim which was 
sought to be enforced against the person liable. To put a case which 
would not in our opinion come within s. 135, in order to make our mean- 
ing clear, we may say that where a person having an absolute title to 
immoveable property sells that immoveable property and the vendee is 
obliged to bring a suit against a person in possession, who was m 
possession at and before the time of the sale, that is not a case to which 
[ 318 ] 8 135 would apply, for this reason that what was sold was the right 
of ownership, and the claim which would be made by the vendee against 
a trespasser in an action of ejectment would not be a claim to obtain the 
title, but would be a claim to obtain possession from the defendants by 
ejectment on the title vested in the plaintiff. The claim to eject arose 
and existed on the title already vested in the assignee of that title, the 
plaintiff in the suit for ejectment to which we have referred by way of 

illustration. , , it .. 

We allow the appeal, and set aside the decree of the lower appellate 

Court, and restore the decree of the hrst Court with costs in this Court 

and the lower appellate Court. • . , , ? 

Appeal decreed. 


16 A. 318 (F.B.) = 14 A.W.N. (1894) 107. 

FULL BENCH. 

Before Sir John Edae, KL, Chief Justice, Mr. Justice Tifrreil, 

Mr. Justice Knox, Mr. Justice Blair, Mr. Justice Banerji and Mr. Jttstice 

Burkitt. 


HiRA Lal and others {Plaintiffs) v. Ghasitu {Defendant)." 

[18th April, 1894.] 

Uaufructuarv mortgage— Lease of mortgaged \premises by mortgagee to mortgagor- 
Mortgagor\holding over after expiry of lease-Hights of mortgagee— Act No. IV of 

1882. s. 6e. 

H L aal others being mortgagees under a usufructuary moctgago executed 
in their favour hy one G. (the usufruct being applicable in satisfaction of the 
interest of the debt) leased the mortgaged premises to the mortgagor. The lease 
was for a term certain with a covenant that the mortgagor might renew on 
compliance with certain conditions. The mortgagor on the expiry of the lease 
did not fulfil the conditions of ths said covenant, but refused to give up poeses- 
Sion of the mortgaged property to the mortgagees. Beld that the mortgagees 
were entitled, either under cl. (6). (as held by Edge, C. J. and Tyrrell. J.) or 
under cl. (c), (as hold by Knox. Banerji and Buriitt, JJ.) ofs. 68 of Act No. IV 
of 1882 to a money decree for the amount due under the mortgage. Shitab Dei 
V. Ajudhia Prasad (1) and Jhabbu Uam v Girdhari Singh (2) distinguished. 

[P., 2 O.L.J.493 : Appr., 6 O.L.J.;i43 = ll C.W.N. 210 (N) ; 17 Ind. Gas. 362 = 21 
P.L.R. 1918.3 

This was a reforeoce to the Full Bench made at the instance of Knox 
and Banerji, JJ. of the following question “ Where a mortgagee, 
entitled under his mortgage-deed to possession of the mortgaged property, 
leases that property to his mortgagor as tenant [319] fora term of years, 
does the bolding over of the mortgagor, tenant, against the consent of tbe 

• Second Appeal No. 847 of 1892, from a decree of Babu Sanwal Singh, Addi- 
tional Subordinate Judge of Saharanpur, dated the 12th April 1892, reversing a decree 
of Manshi Bakhtawar Lai, Munsif of Shamli. dated tbe Qlst December 1891. 

' (1) 7 A.W.N. (1887) 269. (2) 6 A. 298. 


1894 

April 24. 

Full 

Bench. 

16 A. 315 
(F.B.) = 
14 A.W.N. 
(1894) 100. 


207 



16 AH 320 INDIAN DECISIONS, NEW SEEIES [Yol. 

mortgagee after the lease determines amount to the “ disturbanceof pos- 
session ” provided for in s. 68, cl. (c) of Act No. IV of 1882 ? 

The facts out of which the reference arose were as follows : — 

Under a deed of mortgage dated the 13th of January, 1886, the respon- 
dent, Ghasito, mortgaged a zamindari share which he held in mauza 
Katra Bhan to the appellants. Under that deed the mortgagees were 
entitled to possession of the property until the mortgage money with 
interest bad been repaid. 

On the 14th of January 1886, the appellants granted a lease over the 
same property to the respondent for a term of five and a half years and 
received a counterpart of the lease from the respondent. The lease con- 
tained the following clause with reference to renewal : — " If in future I 
shall cultivate the land, I shall execute another qabuliat with the consent 
of the owners of the land.” The respondent held over on the expiration 
of the lease, but did not execute a fresh qabuliat as provided for. He 
indeed tendered rent for some period subsequent to the expiry of the lease, 
but such tender was refused by the appellants. The appellants then sued 
for the recovery of their mortgage-money alleging that their possession 
bad been disturbed. 

The Court of first instance, for reasons which are here immaterial, 
decreed the plaintiffs’ suit in part. The plaintiffs appealed and the Lower 
Appellate Court dismissed their appeal and suit in toto. 

The plaintiffs then appealed to the High Court. 

Mr. ir. Wallach, for the appellants. 

Munshi Madho Prasad, for the respondent. 

JUDGMENT. 

Edge, C. J. — In the suit in which this reference to the Full Bench 
was made the plaintiffs were usufructuary mortgagees. The usufruct was 
to be applied in satisfaction of the interest due or to become due on the 
mortgage-debt. After the making of the mortgage the plaintiffs by deed 
let to the mortgagor, the defendant, respondent here, the mortgaged 
property for a specified term. The [320] lease contained a covenant by 
the mortgagor that on the expiration of the stipulated period be would 
quit the land without any objection. There was a provision in the 
lease that if the mortgagor desired to continue to cultivate after the 
expiration of the term he might do so after the execution of a qabuliat 
with the consent of the mortgagees. What has happened is this, — 
The term of the tenancy has expired : the defendant-mortgagor did not 
offer to execute a fresh qabuliat, nor does it appear that be was willing 
to execute one ; but he refused to go out of possession and made a tender 
of a sum to the mortgagees as rent due by him after the termina- 
tion of the period of tenancy. The plaintiffs have brought this suit for 
the recovery of the mortgage-money. They claimed to have that money 
recovered by the sale of the mortgaged property and other property of the 
mortgagor. If the plaintiffs are entitled to a decree, it appears to me 
that it is a decree for money which they are entitled to under s. 68 of Act 
No. IV of 1882, and that they are not entitled to a decree for sale under 
the Transfer of Property Act. If they are entitled to a decree for money 
no doubt they can enforce it in the ordinary way in which a decree for 
money can be enforced. ^ 

The plaintiffs contend that the case falls within cl. (b) or cl. \.c) of 
s. 68 of Act No. IV of 1382. They say that on the determination of the 
period specified in the lease they were entitled to possession, and that ihe 
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defeodant by holdiog over has deprived them by his owo act of the security 
provided by the mortgage-deed. The security provided by the mortgage- 
deed was the possession of the mortgaged property for the purpose of the 
usufruct being applied by the mortgagees in satisfaction of the interest on 
the mortgage-money. 

On behalf of the defendant it is contended that the tenancy created 
by the lease has not been determined, i.e.^ that the mere effluxion of time 
did not determine the right of the defendant on tbe contract of lease to 
continue in possession, and that that right could only be determined 
by proceedings in ejectment under Act No. XII of 1881. In support 
of that contention a decision of [321] mine, in which my brother Tyrrell 
concurred, in Shitah Dei v. Ajudliia Prasad (1), has been relied upon. In 
that case what we were dealing with was the position of landlords and 
tenants under Act No. XII of 1881. For some reason the Legislature 
thought it advisable in cl. (c) of s. 39, to enact that a tenancy in respect 
of which a notice under s. 36 had been served should cease on the deter- 
mination of a question which miglit be raised under s. 39 as to the right 
of the landlord to possession, or, where no such question had been raised 
under that section, on the expiration of thirty days from the notice to be 
served under s. 36. Possibly tbe Legislature so enacted in order to pre- 
vent landlords on the expiration of the contractual period of tenancy from 
taking forcible possession, and intended by the clause to which I have 
referred to compel a landlord who sought possession from his tenant on 
the expiration of the period of his tenancy to have recourse to Courts of 
Revenue. I am referring of course to agricultural tenancies. It appears 
to me that the provisions as to the ejectment of tenants on the expira- 
tion of the periods of their tenancy contained in Aef No. XII of 
1881, have no application to this case. The plaintiffs here are not 
suing for a decree of ejectment. They come into Court and say — 

“ By the contract of mortgage between us we were entitled, and are 
now entitled, to the possession of the mortgaged properly, so as to get the 
full benefit cf the usufruct in such way as we may desire.” They further 
say — “ The lease which we granted to you, the defendant, was for a term 
certain. That term having expired, you were bound under the contract of 
mortgage not to deprive us or keep us out of uossession of the mortgaged 
property.” It appears to me that it is no answer for tbe defendant to say — 
“ You can proceed in a Court of Revenue and get me ejected and thus again 
obtain actual possession for yourselves of the mortgaged property.” In 
my opinion the moment that the lease determined by effluxion of time, 
the mortgagees, who were plaintiffs here, as against tbe mortgagor, who w^as 
defendant here, were entitled to have that contract carried out in its integ- 
rity by tbe defendant ; and as the defendant has declined to put 
bis mortgagees into possession on the [322] determination of the 
lease to him, I am of opinion that the plaintiffs are entitled to a 
money-decree for the mortgage-money. I do not think it necessary 
to consider whether this case comes within ol. (c) of s. 68 of Act 
No. IV of 1882, as it appears to me that it, at any rate, comes 
within cl. (h) of the section. There is another case to which we have 
been referred, namely, Jhabbu Bam v. Girdhari Singh (2). In that 
case apparently what was decided was that tbe act of dispossession by 
tbe assignee of tbe equity of redemption from a mortgagor did not bring 
tbe case within cl. (6) of s. 68, it being considered that in order to do so 
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it would have been necessary that cl. {b) should have been expressly 
made applicable to the wrongful act or default not only of the mortgagor 
but of any other person. With this answer, I would send the case back 
to the Bench which made the reference. 

Tyrrell. J. — I entirely agree. By the contract of letting the defend- 
ant, the mortgagor, was disentitled as against the plaintiffs, the 
mortgagees, to retain possession utter the exniry of the lease and the 
plaintiffs were entitled to regain possession, but the defendant chose to 
cling to the possession of the land, and in my opinion he thereby deprived 
and still deprives the plaintiffs of the possession of the mortgaged property; 
and it is irrelevant to this position that the plaintiffs might or might not 
have been able to recover possession, if indeed they wanted to recover 
possession, without resorting to a Court of Revenue for the formal 
ejectment of the defendant. 

Knox,J. — I would answer the question referred in the affirmative. 
The respondent was mortgagor and by the mortgage contract he bound 
himself to secure to the mortgagees full, complete and peaceable posses- 
sion over the mortgaged property. Tt is true that by a subsidiary contract 
subsequent to the mortgage contract the mortgagor was permitted to enter 
upon the land mortgaged as a tenant of the mortgagees, but on an express 
stipulation that on the expiry of the period covenanted for in the lease he 
should no longer remain in possession, except with the consent of the 
mortgagees. His act in continuing to hold over without that consent 
obtained, [323] and in fact in opposition to the mortgagees, was a 
disturbance of that possession as contemplated in s. 68 (c) of Act 
No. IV of 1882. 

BanerJI, j. — I also would answer the question referred to us in the 
affirmative. By the terms of the mortgage-deed the mortgagees were 
entitled to remain in possession until the repayment of the mortgage- 
money, and the mortgagor was liable, not only to deliver possession to the 
mortgagees but to secure to them quiet and undisturbed possession. For 
a breach of that obligation the remedy of the mortgagees was twofold. 
They could either sue the mortgagor to recover possession of the mort- 
gaged property, or they could bring a suit to recover the mortgage- 
money. This last remedy is given to them by s. 68 of Act No. IV of 1882. 
Clause (c) of that section provides that in case of failure on the part of a 
mortgagor to deliver possession or to secure possession without disturb- 
ance the mortgagee is entitled to recover the mortgage-money. There is 
nothing in that clause to limit it to cases in which the mortgagor fails to 
secure undisturbed possession to the mortgagee in the Brst instance. With 
due deference to the learned Judges who decided the case of Jhabhii Bam 
V. Girdkari Singh (1), it seems to me that the construction there put upon 
that clause is somew’hafe too narrow. The clause» as it is worded, is wide 
enough to include every instance of failure by a mortgagor to secure a 
mortgagee in undisturbed possession at any time during the period for 
which the mortgagee was entitled to remain in possession. The subsequent 
dispossession of the mortgagee after possession was once delivered to him 
is in my judgment a failure on the part of the mortgagor to secure him in 
undisturbed possession. In this case the defendant, mortgagor, after the 
expiry of the term of his lease had no right to remain in possession, 
and, as has been shown by the learned Chief Justice such possession was 
nob the less wrongful because the mortgagees could not eject him except 
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•by proceedings in a Court of Revenue. Were we, therefore, to hold that 
he had no right to remain in possession and yet that his possession was 
equivalent to the possession of the mortgagees, we should be allowing the 
inorb-[324]gagor to take advantage of his own wrongful conduct. Not 
having any right to remain in possession after the determination of his 
lease, he was bound, either to surrender the mortgaged property to the 
mortgagees, plaintiffs, or to pay them the mortgage-money. The con- 
tinuance of the mortgagor in possession without right and against the 
•consent of the mortgagees entitled the mortgagees to recover their 
mortgage-money under cl. {c) of s. 68 of Act No. IV of 188'2. 

BuRKITT, J. — I also would answer this question in the affirmative. 
The effect of the subsidiary contract of lease between the parties was to 
postpone to a future date the actual delivery of possession to the mortga- 
gees. When that date arrived the mortgagor failed to deliver possession, 
and, that being the case, I am of opinion that the mortgagor failed to 
secure possession to the mortgagees without disturbance within the mean- 
ing o( cl. (c) of s. 68 of Act No. IV of 1382, and that therefore the mort- 
gagees are entitled to sue for the mortgage-money. The position taken 
up by the defendant, mortgagor, is that, because the relationship of 
landlord and tenant had existed between him and his mortgagees during 
the currency of the lease, the mortgagees' only remedy against him after 
its expiration was by process of ejectment under the North-Western 
Provinces Rent Act of 1H81. I am unable to accede to that contention. 
The mortgagor’s right to retain possession of the land without the consent 
of the mortgagees, unless by executing a fresh qabuiiat determined on the 
expiry of the five and a half years’ term. Whether, therefore, the terms 
of the lease or of the contract of mortgage be looked at, the mortgagor lost 
•all right to further possession on the expiry of that term and was bound 
to give up possession to his mortgagees. I do not at all see why the 
mortgagees should be compelled to have recourse to the Rent Court for 
the purpose of getting possession of land which they do not want, or why 
they should be refused the remedy which s. 68 of the Transfer of Property 
Act gives them. 


1894 

APRIL 16. 

Full 

Bench. 

16 A, 318 

14 A.W.N. 
(1894) 107. 


16 A. 329»14 A.W.N. (1894) 98. 

[325] APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice, aiul Mr. Justice Burkitl. 
Mahabir Kandu and another {Defendants) v. Sheo Prasad Rai 

AND OTHERS (Plaintiffs).'^ [I9th April, 3894.] 

.Jurisdiction, Civil and Revenue Courts — Suit by zamindars to eject as trespassersy per- 
sonswkoidaiined to be mortgagors of an occupancy tenant, such tenant luxving died' 
without heirs before suit. 

8. P. and others, zamindars, sued M. K. and others as trespassers to eject them 
from certain land alleged to form part of the plaintifi’s zamindari. The defeud- 
aats pleaded that they were mortgagees, bolding under a mortgage with possession 
given by one S. G. said io be a tenant at fixed rates of the land in suit. It was 
found (hat 8. G. bad been an occupancy tenant not at fixed rates, and that be 
had died without heirs prior to the institution of the suit. Held that the suit 
brought under the above oiroumstaoces was cognizable by a Civil Court. .Sonina 
Bibiv. Swarath Rai (1) distinguished. 

’ Second Appeal No. 231 of 1893, from a decree of Pandit Raj Natn. Additional 
Subordinate Judjo of Ohazipur, dated the 29tb November 1892, reveriiog a decree of 
Babu Qirdhari Lai, Munsif of Ballia, dated the 9tb August 1892. 
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The facts of this case sufficiently appear from the judgment of the- 
Court. 

Munshi Gohind Prasad, for the appellants. 

Mr. Amir-iuJ-diu, for the respondents. 

•TUDGMENT. 

Edge, C. J. and BuRKITT, J. — In the suit out of which the appeal 
has arisen the plaintiffs, who are zamindars, claimed a decree for posses- 
sion as against the defendants. The title, such us it was, of the defendants 
was a mortgage with possession from oo^ Sarsuti Gir. It was alleged by 
the plaintiffs in their plaint, and was not traversed by the defendants, 
that Sarsuti Gir died without leaving any lawful heir in the month of 
Baisakb, 1297 F. That was at a date prior to the institution of this suit. 
The suit was brought in a Civil Court. The defendants, appellants here, 
pleaded that Sarsuti Gir was a tenant at fixed rates of the lands in ques- 
tion and that he had granted to them a mortgage with possession. The 
first Court made a conditional decree. The Lower Appellate Court decreed 
the claim in full for possession. The defendants-morfcgagees have [326] 
appealed. The 1 ower Appellate Court found that Sarsuti Gir was not a 
tenant at fixed rates but that he was an occupancy tenant other than 
a tenant at fixed rates. 

Mr. Gobind Prasad for the appellants has contended that this suit 
did not he in a Civil Court. He relied upon the decision of this Court in 
Sakina Bibi v. Stoarath Rai (1). The case to which reference has been 
made is not in point. That was a suit brought by the zamindars against 
one Kadma Kuar who admittedly was a tenant of some kind of theirs, 
and was living at the commencement of the suit. The other defendant 
in that suit was a person claiming as donee of a holding from Musammat 
Kadma Kuar. The plaintiffs there claimed to have the deed of gift cancelled 
on the ground that Kadma Kuar was incapable of alienating more than her 
own life interest in the holding. The rights of the parties to that suit had 
to ba determined as they were at the date when the suit was brought, and 
no decree could have been given in favour of the plaintiffs in that suit with- 
out a determination by the Court as to the status of Musammat Kadma Kuar 
as a tenant of the plaintiffs. If she was a tenant at fixed rates, s. 9 of Act No. 
XII of 1881 did not prohibit a transfer by donation ; if, on the other hand, she 
was an occupancy tenant to whom the second paragraph of s. 9 of Act No. 
XII of 1881 applied, the transfer by donation which was sought to be avoid- 
ed was void, the transferee not being in that case a person to whom the 
transfer could be made under the Act. The case therefore involved the 
decision of the first and vital point, namely, what was the status as a 
tenant of Musammat Kadma Kuar, defendant, in the suit at the 
date of the donation or at the date when the suit was brought. It 
was not quite clear for what good purpose that suit was brought, unless 
for the purpose of obtaining, if possible, from a Civil Court a determina- 
tion as to the status of Musammat Kadma Kuar as a tenant. We say 
this because if, as was the case for the plaintiffs in that suit, Kadma Kuar 
was an occupancy tenant to whom the second paragraph of s. 9 of Act No. 
XII of 1881, applied, there was no necessity for the plaintiffs at any time 
to [327] bring a suit for the cancellation of a deed of gift made by her in 
favour of a person to whom under the section she could not legally execute 
a transfer of the occupancy right. On her death without heirs, or at such 
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time as her tenancy might otherwise determine, the plaintiffs in that 
case might have brought their suit in the Civil Court to eject her donee or 
any other trespasser whom they might find in possession, without asking 
for the cancellation of a deed of gift which was not binding on them, they 
having been no parties to it and not claiming under the person who executed 
it. The decision in that case must be read as having reference to the suit 
which was then before this Court, and all that this Court decided in the 
appeal in that suit was that a Civil Court had no jurisdiction to entertain 
that suit for the reasons stated in its judgment. 

The case is otherwise here. In this case Sarsuti Gir, through whom 
the defendants claim, had died without heirs before the commencement of 
the suit. Consequently s. 95, cl. (n) of Act No. XII of 1861 cannot 
apply here, as there was no tenant the nature or class of whose tenancy 
a Court of Revenue could determine. The tenant being dead before suit, 
this suit for ejectment is one which, not being between a landlord and a 
tenant, could be brought in a Civil Court. As the jurisdiction of the 
Civil Court is not excluded in a suit between a zamlndar aud a stranger 
to him in contract, a trespasser, the Civil Court has jurisdiction under 
8. 11 of the Code of Civil Procedure to hear and determine the suit. It so 
happens that for the purposes of determining the suit between the zamin- 
dar and the person said to be a trespasser, it is necessary for the Civil 
Court to determine whether the deceased person through whom the 
defendants claim title was or was not a person who could create the title 
under which the defendants claim. That is to a certain extent an inci- 
dental question in the suit, and, there being no means by which the Court 
of Revenue can now be asked to decide what was the status as a tenant 
of the deceased man Sarsuti Gir. it follows that the Civil Court must 
decide that question, its decision being necessary to the determination of 
the question whether the defendants are or are not trespassers. 

[328] So as to avoid misconception we may state that in our opinion 
where a zamindar seeks to eject at ransferee of his tenant at fixed rates, 
•such transferee having become a tenant of the zamindar by a lawful trans- 
fer, the suit for ejectment could be maintainable only in a Court of Reve- 
nue. Where, on the other hand, a zamindar brings a suit for ejectment 
against a person whose title, if any, is that of a transferee from a tenant 
with a right of occupancy, other than a tenant^at fixed rates, and where 
such transfer is in contravention of the second and third paragraphs of 
8. 9 of Act No. XII of 1881. and the tenancy of tbo transferor has not beea 
determined by proceedings in a Court of Revenue the decision in Gulzar 
Singh v. Kalyan Chand (1) would apply. But where the transferee of an 
oconpancy tenant has not become a tenant of the zamindar, and the trans- 
fer is not one permissible under s. 9 of Act No. XII of 1881, and the 
ooQupanoy tenancy has been determined by the death of the occupancy 
tenant without heirs or by proceedings in a Court of Revenue, the suit for 
ejectment, it appears to us, would lie in a Civil Court. The facts of the 
present case bring it within the last of these three oxamnles, as Sarsuti 
•Gir being an occupancy tenant, but not at fixed rates, and having died 
without heirs prior to the suit, the occupancy tenancy determined on his 
death. 

We dismiss this appeal with costs. 
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APPELLATE CIVIL. 

Before Mr. Juslice Bauer ji. 

Naunihal Bhagat {Plaintiff) v. Eameshah Bhagat and another 

{Defendants)}' [19th April, 1894.] 

Landlord and tenant — Additions made by tenant to imoperty of landlord without permis- 
sion — Landlord not bound to interfere or to compensate tenant— Estoppel by conduct. 

Where the lessee of a dwelling-house boiug fully aware of bis position as such 
lessee made certain additions to the leased premises without the permission of 
his lessor, but apparently with his knowledge and without any interference on 
bis [329] part, and, subsequently, when the lessor sued to eject him for non- 
paymeut of rent, claimed compensation for such additions : Beld that the lessor 
was entitled to recover possession from the lessee without paying him compensa- 
tion. Ramsden v. Dyson (1) and Willmott v. Barber (2) referred to. 

[R., G A.L.J. 57(58) = A,W.N. (1908) 282; A.W.N. (1906) 174; P.L.R. (1000) p. 3q^ 

The facts of this case sufficiently appear from the judgment of 
Banerji. J. 

Munshi Madho Prasad, for the appellant. 

Mr. B. C. Niblett, for the respondents. 

JUDGMENT. 

Banerji, J. — This was an action to eject the defendants-respondents 
from a house of which they were alleged to be the tenants of the plaintiff- 
appellant, under a lease dated the 8tb of August, 1678. The plaintiff 
stated that he had purchased the bouse from the grandfather of the de- 
fendants; that the defendants had rented it from him and bad all along 
paid the stipulated rent, and that they had recently stopped payment and 
refused to vacate the house. 

It has been found that each of the two defendants is occupying 
a separate portion of the bouse, which consists of two parts. It is with 
the portion in the occupation of Dwarka Prasad, defendant, that this 
appeal is concerned. 

Dwarka Prasad denied that the plaintiff was the purchaser of that 
portion of the bouse. He also denied that he bad rented it from the 
plaintiff, and he asserted that it was bis own property and that he bad 
re-built it at considerable expense. 

The Lower Appellate Court has found in favour of the plaintiff upon 
the question of ownership and tenancy, but it has beld that about three 
years ago Dwarka Prasad re-built the house and that the plaintiff looked 
on and did not raise any objections. The learned Judge was of opinion 
that the plaintiff’s silence amounted to acquiescence and was equivalent 
to an authority to Dwarka Prasad to build on the plaintiff’s land, and he 
has passed a decree in the following terms : —• **It shall be at the plaintiff’s 
option (a) to receive Rs. 50, the original price of the bouse from 
Dwarka Prasad ; Dwarka Prasad’s failing to pay the same within twa 
[330] months after demand to convert this order into a decree for plain- 
tiff for possession on payment of Rs. 200 compensation ; or (5) to pay 

• Second Appeal No- 954 of 1893, from a decree of L. M. Thornton, Esq., Officiat- 
ing Diwtcict Judge of Jaunpur, dated the 9th June 1893. modifying a decree of Ba» 
Anant Ram, Subordinate Judge of Jaunpur, dated the 19th December 1892. 

(1) L.B- 1 Eng. & Ir. 129. (2) L. R. 1880, 16 Oh. D. 96. 
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to Dwarka Prasad Rs. 350 compensation within four months : on proof of 
such payment this order to have effect as a decree for plaintiff for possession, 

The correctness of this decree has been questioned in this appeal 
on various grounds to which it is not necessary to refer. 

The position of Dwarka Prasad upon the findings of the Court below 
is this : — He took from the plaintiff for purposes of residence a bouse 
belonging to the plaintiff’ and agreed to pay rent for it. He paid him rent 
for a number of years till 1890, when he stopped payment and re-built 
the house without obtaining the plaintiff’s permission to do so. The 
plaintiff, however, looked on and raised no objection. The question is 
whether under such circumstances Dwarka Prasad, whose position is 
only that of a lessee of the house, is entitled to obtain compensation from 
the plaintiff for unauthorized improvements made by him. 

Ordinarily a lessee must not, according to the provisions of cl. (p), 
8. 108 of Act No. IV ot 1832, “ without the lessor’s consent, erect on the 
property any permanent structure except for agricultural purposes.” 
Dwarka Prasad’s lease was for dwelliim purposes and not for agricultural 
purposes. He was therefore not competent to place any permanent 
structure on the site of the house of whicli he was the lessee or to alter or 
re-build tl\e house without the consent of his lessor, the plaintiff. In 
re-building it without obtaining the plaintiff’s consent, he acted on his own 
responsibility and at his own risk. Was ho relieved of that risk by the 
fact that the plaintiff did not raise any objection to his re-building the 
house but silently stood by? In other words, is the plaintiff stoppea by 
his conduct from getting back bis house with the improvements and addi- 
tions made to it by his tenant witliout making compensation to him for 
these improvements and additions ? 

In the case of Ramsden v. Dyson (1) it was held that " if a tenant 
builds on his landlord’s land he does not, in the absence [331] of 
special circumstances, acquire any right to prevent the landlord from 
taking possession of the land and buildings when the tenancy bas deter- 
mined.” And Lord Wensleydale observed (at p. 168) — “ If a stranger 
build knowingly upon my land there is no principle of equity which pre- 
vents me from insisting on having back my land with all the additional 
value which the occupier has imprudently added to it. If a tenant of 
mine does the same thing he cannot insist on refusing to give up the 
estate at the end of his term. It was bis own folly to build,” &c. In 
that case the doctrine of equitable acquiescence was considered, and it 
was held not to apply to the case of a tenant who, with a knowledge of 
the extent of his own rights, does an act which is at variance with and 
in excess ol those rights. The principle upon which the doctrine of 
acquiescence is based is that a man who acts in such a way as would make 
it fraudulent for him to set uu his legal rights will be deprived of those 
rights. But where his acquiescence or other conduct does not 
amount to a fraud actual or constructive, he cannot be deprived of his 
legal rights. The elements or requisites necessary to constitute fraud 
of that description were laid down by Fry, J., in WiUmoit v. Barber (2) 
in the following terms: — In the first place the plaintiff must have 
made a mistake as to his legal rights. Secondly, the plaintiff must have 
expended some money or must have done some act (not necessarily on 
the defendant's land) on the faith of his mistaken belief. Thirdly, 

(1) L, B. 1 Eng. & Ir. 129. (2) L. R. 1880, J5 Oh. D. 96. 
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the defendant, the possessor of the legal right, must know of the exist- 
ence of his owu right, which is inconsistent with the right claimed 
by the plaintiff. Fourthly, the defendant, the possessor of the legal 
right, must know of the plaintiff's mistaken belief of his rights. If he 
does not there is nothing which calls upon him to assert his own 
rights. Lastly, the defendant, the possessor of the legal right, must have 
encouraged the plaintiff’ in bis expenditure of money or in the other acts 
which he has done either directly or by abstaining from asserting his legal 
right. Where all these elements exist there is fraud of such a nature 
as will entitle the Court to restrain the possessor of the legal right from 
exercising it, [332] but in my judgment nothing short of this will do,” 
(pp. 105 and 106). Upon the authority of that case it must be held that 
mere silence or even acquiescence on the part of a person possessing a 
legal right will nob deprive him of that right unless all the above elements 
of fraud exist. Applying the principles laid down in the cases referred 
to above to the circumstances of this case, since Dwarka Prasad was 
not ignorant of his own rights, and did not snend money upon the plaint- 
iff’s property under a mistaken belief as to his own rights, he cannot defeat 
the legal right of the plaintiff. And there was no obligation in the plaintiff, 
who knew that Dwarka Prasad was building on his land at his own risk, 
to assert his own right. His silence therefore could not deprive him of his 
right to take back his property from his tenant with all the improvements 
imprudently made by the latter, and he is not liablo to make compensa- 
tion. In this view the decree of the Lower Appellate Court is erroneous. 
The case of Uda Bcgam v. Imam-tid-din (1) did not lay down anything 
inconsistent with that I have said above. It is not a case which is on 
all fours with this case, inasmuch as the buildings complained of in it 
were erected by a stranger and not by a tenant. The case. Yeshwada Bai 
v. Ramachandra Tuka Ram (2) relied upon by the learned pleader for 
the respondents is also distinguishable. In that case the buildings were 
in existence for a period of 20 years, and during that time the landlord 
had received rent from the tenant. The appeal is accordingly decreed 
and, the decree of the Lower Appellate Court being set aside, the appel- 
lant’s claim is decreed with costs in all Courts. 


Appeal decreed. 


16 A.333(F.B.)=14 A.W.N. (1894) 118. 

[333] FULL BENCH. 

Before Sir John Edge, Kt.. Chief Justice, Mr. Justice Tyrrell, 

Mr. Justice Knox, Mr. Justice Blair, Mr. Justice Banerji and Mr. Justice 

Burkitt. 


Eohan and another (Defendants) P. JWALA PRASAD (Plaintiff).^' 

[24th April, 1894.] 

Act XII of 1831, ss. 93 (6), 94.— /or a settlement of accounts — Suit for a share in 
the profits of a mahal — Limitation. 

With reference to the periods of limitation presoribed by 8. 94 of Act No. XII 
of 1881 , a suit for a share of the profits of a mahal does nob become n suit for a 

“ Second Appeal No. 622 of 1892, from a decree of H. F. D. Pennington, Esq., 
District Judge of Sbabjabanpur, dated ibe 17th March 1892, modifying a decree of 
Pandit Sri Lai, Assistant Collector of Sbabjabanpur, dated the 30th September 1891. 

(1) 1 A. 82. (2) 18 B. 66. 
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settlement of accounts, because in order that a Court rnny give the plainlifT a 1894 
decree it is necessary for ibe Court to settle disputed items of credit aud debit ^ ^PKIL 9.4. 

but where the main object of the suit is to obtain a «:etilemont of accounts be* 

tween the plaintiff, recorded co-sharer, and the lambardar, or between such JTni L 

plaintiff and one or more or all of the co-sharers in the village, although the 

ulterior object of obtaining suoh statement of accounts may bo ihat the plaintiff BenoH. 

mty obtain a decree for a share, if any, of the profits due to him, then the suit 

must be regarded as a suit for a settlement of accounts to which a period of one 16 A 333 
year's limitation applies. (F.B.) = 

£F., 19 A. 244 = 17 A.W.N. (la'J?) 43 ; R.. 22 A. 333 ; 1 O.G. 215 (218); D., 7 O C. |4 A.W.N. 
84.] 11894) 118. 

In this case the plaintiff brought bis suit on the Slst of July 1891, 
in the Court of ao Assisbaut Collector of the first class for the recovery of 
a share in the profits of a certain village. The defendants were four other 
cO’Sbarers in the same village. The terms of the plaint were as follows : — 

Claim to recover Rs, 375-2*9 nrincipal and Rs. 120-7-0 interest, in all 
Bs. 495-9*9 on account of profits for the years 1^95 and 1296 Fasli, on the 
basis of iijama kJiarch (account) prepared by himself under s. 93, cl. {b), 

Act XII of 1881, by means of adjustment of account. The cause of 
action accrued on the Ist of August 1889 and 1890, 

"The statement of the claim is that in 1295 Fasli, the plaintiff was a 
mortgagee, zamindar and shareholder of half of 2 biswas, 8 biswansis, 6 
kaohwansis, I3i tanwansis out of the patti of 6 biswas, 1 biswansi in mauza 
Chunura Niara, raahdl Sharki, and the defendants were the shareholders 
of the other half. In 1296 Fasli, the plaintiff w’as the shareholder of a 
one-fourth share and the defendants were the shareholders of a three- 
fourths share. 

[334] “ In the years in question the plaintiff realized only Rs. 77-4-3 
from the tenants, and the rest was realized by the defendants. As the 
parties pay the expenses and the Government revenue from their own 
pocket, the claim has been brought without deducting the «xpoDse9. Even 
in spite of the demands the defendants did not pay the profit of the plain- 
tiff’s share. He was therefore obliged bo bring the suit. The plaintiff prays 
that a decree for the amount claimed together with costs of the Court and 
further interest may be passed against the defendants. As the defendants 
have realized the entire rent from the tenants and have not, artfully, caused 
it to be entered in the patwari’s siaha, the suit has been brought according 
to the gross rental.” 

(Then followed a statement of the account in detail). 

The defendants filed a written statement in which they did not deny 
the plaintiff’s title, hut took exception to the accounts as stated by him. 

The Court of first instance on the facts found the plaintiff entitled 
to a sum of Bs. 345-8-2 and gave him a decree for that amount with 
•costs. 

The defendants appealed to the District Judge with the result that 
the amount ol the plaintiff’s decree was somewhat reduced. 

The defendants thereupon appealed to the High Court and there for 
the first time raised the plea that the suit was barred by limitation. On 
the appeal coming on for hearing before the Chief Justice and Banerji, J., 
it was by their order referred to the Full Bench of the whole Court. 

Pandit Sundar Lai, for the appellants. 

Babu Jogindro Nath Chaudhri, for the respondent. 

The judgment of the Court (Edge, C.J., Tyrrell, Knox, Blair, Banerji 
And Burkitt, JJ.) was delivered by Edge, C.J. : — 
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JUDGMENT. 

Id the suit out of which this appeal has arisea the plaintiff sued the 
lambardar and certain co-sharers for his share of the profits of a mahal 
for two years, viz., 1295 and 1296 F. The appeal before [335] us is an 
appeal by two of the defendants, the lambardar and one Kesri, from the 
decree of the lower Appellate Court. 

The first point which we have to consider is what was the period of 
limitation which applied to this suit. In order to determine that, we 

have to ascertain, as far as we can, whether this was a suit falling 

within the first paragraph of s. 94 of Act No. XII of 1881, or whether it 
was a suit falling within the third paragraph of that section. It is con- 
tended on behalf of the appellant that the suit was one for a settlement 
of accounts, and consequently that s. 94, paragraph 3, applied. On the 
other hand, it is contended that the suit was one for a share of the profits 
of a mahal. The difficulty which we have had arose from the peculiar 
wording of clause (6) of s. 93 of Act No. XII of 1881. If the Legislature, 
instead of using the term “ suits for a settlement of accounts” had used the 
term which lawyers and others are familiar with, viz., ' suits for an 

account,” we should have had no difficulty. It is obvious to our minds 

that all suits under Act No. XII of 1881 in which it may be necessary for 
the Court to settle disputed items of account cannot have been intended 
to be included in the description “ suits for a settlement of accounts,” to 
which the one year’s limitation applies. The suits to which the three 
years’ limitation applies, and which are referred to in the first paragraph 
of 9 . 94 of Act No. XII of 1881, are suits in the great majority of 
which almost necessarily disputes would arise as to items of account, and 
in which the Court in order to give a decree would find it necessary to 
practically settle accounts between the parties. The occasion would be 
a rare one when, for instance, in a suit for a share of the profits of a 
mahal ; or in a suit in respect of village expenses, there would not be dis- 
putes as to the correctness of the accounts on the one side or on the other. 
It could not have been the intention of the Legislature that the first 
paragraph of s. 94 siiould apply only to the cases of suits therein mentioned, 
in which an account stated had been agreed upon, and there was no dispute 
as to any item of account. In our opinion a suit for a share of the profits 
of a mahal does not become a suit for a settlement of accounts, because, in 
[336] order that a Court may give the plaintiff a decree, it is necessary 
for the Court to settle disputed items of credit or debit ; but where the 
main object of the suit is to obtain a settlement of accounts between the 
plaintiff, recorded co-sharer, and the lambardar, or between such plaintiff 
and one or more oral! of Che co-sharers in the village, although the ulterit^ 
object of obtaining such statement of accounts may be that the plaintiff 
may obtain a decree for a share, if any, of the profits due to him, then the 
suit must be regarded as a suit for a settlement of accounts to which a 
a period of one year’s limitation applies. This suit, in our opinion, falls with- 
in the first category, and is for the purpose of limitation to be regarded as 
a suit for a share of the profits of a 7nahal. Consequently t’ne suit being 
brought within three years is not barred by limitation. 

The oases which have been cited to us during the argument all 
turned upon the peculiar circumstances of each individual case. 

The District Judge gave the plaintiff a decree on the gross rental, 
after making some allowance for the costs of collection {hag Uimoardan). 
The plaintiff is entitled only to his share of the nett balance divisible after 
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allowing for the payment of Government revenue and all other legitimate 
expenses, getting credit of course for the quota of Government revenue, if 
any. paid by him. It appears, that, although it was the duty of the 
lambardar to collect the rents in the village, some of the co-sharers on 
their own behalf made collections in the years in question. We also infer, 
although we do not find it as a fact, that the full Javiabandi rent was not 
collected, either by the lambardar or the co-sharers, in the years to which 
this suit relates. The District Judge will have to determine whether on 
the evidence in the case it was owing to the gross negligence or misconduct 
of the lambardar that the uncollected portion of the Javiabandi rents, if 
any, was not collected. If he finds that a case under s. 209 of Act 
No. XII of 1881 is made out in respect of the uncollected rents, w’hich, 
owing to his own gross negligence or misconduct the lambardar omitted 
to collect, he will take such uncollected rents into account. He will also, 
in ascertaining the share, if anv, due to the plaintiff, take into account 
[337] the rents collected for the years in question whether collected by 
the defendant lambardar or by the co sharers. 

The District Judge obviously intended to dismiss the suit as against 
the appellant Kesri, but, probably through an oversight, the suit on the 
contrary was decreed in appeal against Kesri, Kesri claims in appeal here 
that the suit against him should 1)9 dismissed. Mr. Becha Ravi, who 
represented the plaintifi'-respondent here, expressed a desire that the suit 
as against Kesri should he dismissed. Accordingly, we allow the appeal 
so far as Kesri is concerned, and dismiss the suit against him with costs. 

We refer under s. 566 of the Code of Civil Procedure to the Court of 
the District Judge the issue — What, if any, was the amount due to the 
plaintiff as his share of the profits of the years in question? Ten days 
will be allowed for filing objections on the return. 

Cause revuinded. 


1894 

April 24 

Full 

Bench. 

16 A. 333 
(F.B.) = 
14 A.W.N. 
(1894) 118. 


16 A. 337 (F.B.) = 14 A.W.N, (1894) 110. 

FULL BENCH. 

Before Sir Johri Edge, Kt., Chief Justice, Mr. Justice Tyrrell, 
Mr. Justice Knox, Mr. Justice Blair, Mr. Justice Banerji 

and Mr. Justice Burkitt. 


MaDHO BHARTHI {Plaintiff) V. BaRTI SINGH AND OTHERS 

{Defendants)." [24tb April, 1894.] 

^ct No. XII o/ 1881, s. 7 — Usufructuary viorUjaye of zamindari including sir~iy 05 i;j^ 
or parting ivitk proprietary right in a makal- Ex proprietary tenant. 

A zamiodar who makes a usufructuary mortgage of his zamindari includiug 
his sir laud does doc so ** lo^c or part with bis proprietary rights ” withiu the 
meaning of s. 7 of Act No. Xll of 1861, as to become an ex-proprietary tenant 
of bis 53r land. Bhagwan Singh v. Singh (1) and Indar San v. Naubat 

Singh, (2) referred to. and the judgments of the minority of the Court, in 
the latter case approved. Khiali Ram v. Nathu Lai (3] and Jarao Bi6i v. 
Kifayat Ali Khan [4) also referred to. 

CP., 31 A. 368 (370) = 6 A.L.J. 437 (439)=2 Ind. Cas. 462 (463); 16 Ind. Cas 44 • 
Not Appl., 7 A.L.J. 370 (374) =6 Ind. Cas. 503 (504).] 


Second Appeal No 966 of 1892, from a decree of Pandit Bansidhar, Subordinate 
Judge of Gbazipur, dated the 25th July 1892, confirming a decree of Cbandi Prasad 
Munsil of Saidpur, dated the Slst March 1692. * 

U) 1 A. 469. (2) 7 A. 653. (3) 15 A. 219. (4» 13 A.W.N. (1893) 177. 
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This was a suit to obtain possession under a usufructuary mort- 
gage of certain sir land of the mortgagors which was appurtenant to 
the ^amindari shares mortgaged to the plaintitl. The defendants were 
the mortgagors and certain subsequent mortgagees from them. 

[338] The facts of the case are thus stated in the judgment of the 
lower Appellate Court : — "On the 8ch of June 1839, the defendants, 
second party, mortgaged a 1 anna 1 pie share out of their property to the 
plaintiff-appellant under a zar-i-peshgi lease. The specification of the 
mortgaged share was given in the document in the following way : — A 
1 anna 1 pie share, which comprises certain bikhas of sir land. 

In the village papers some of the sir land is entered in the names 
of the mortgagors alone and some in their names jointly witi) their sharers 
and some in the names of their sharers alone. The plaintiff-appellant 
fixed the amount of the share of the defendants, mortgagors, in the sir 
land according to account, and after deducting out of it the unmortgaged 
property proportionately, he brought a claim for 16 highas, 18 biswas, 
9 dhurs of sir land against the mortgagors and their sharers and other 
persons on the allegation that when the plaintiff w’anted to enter into 
possession on the 1st of July 1889, they offered obstruction to the plaintiff’s 
possession. The said persons are the defendants, Isb party, who state 
that formerly they were in possession of the disputed land, partly by 
reason of the subsequent mortgage under the plaintiff’s document, partly 
by reason of assignment and partly by reason of their pcssession prior 
to the document of the plaintiff. 

“They further state that the plaintiff did not obtain possession of any 
land under his document and that all the lands in dispute were also not 
mortgaged to him. The aforesaid defendants further contend that the dis- 
puted lands are the sir lands of the defendants, second party, i.e., the mort- 
gagors to the plaintiff, in respect to which they acquired right to posses- 
sion as an occupancy ex-proprietary tenant from the date of mortgage, 
and that therefore the plaintiff is not legally entitled to possession of the 
disputed lands. 

“ The defendants, second party, admitted the correctness of the 
plaintiff’s claim. The first Court gave the plaintiff a decree for one-half 
of No. 429 and one-third of Nos. 334, 338 and 678 for the reason that the 
answering defendants took no objection in respect thereof, and dismissed 
the claim in respect of the remaining lands [339] on the ground that 
they had become occupancy holdings which the plaintiffs could not take 
possession of according to law, and ohjection had also been taken in 
respect thereof.’* 

The Lower Appellate Court went on to dismiss the appeal and confirm 
the decree of the first Court on the ground indicated above, namely, that 
the sir land clainaed had become an ex-proprietary holding and therefore 
possession of it could not be given to the plaintiff-mortg.-igee. 

The plaintiff thereupon appealed to the High Court, and the appeal 
coming oo for hearing before Edge, C.J., and Burkitc, J., the following 
question was referred to the Full Bench of the whole Court : — ‘ Does a 
2 aaiindar by granting a usufructuary mortgage with possession of all or 
part of his interest in a mahal thereby lose or part with his proprietary 
rights in the mahal within the meaning of s. 7 of Act No. XII of 1881 ?” 

Munsbi Jwala Prasad, for the appellant. 

Pandit Suiidar Lai, for the respondents. 

The judgment of the Court (Edge, G.J., Tyrrell, Knox, Blair, Banerji 
and Burkitt, JJ.} was delivered by Edge, O.J. : — 
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JUDGMENT. 

The plaintiff in the suit out of which this second appeal has arisen 
brought his suit for possession of certain sir land for damages. The 
damages were claimed in respect of the plaintiff being deprived of posses- 
sion of the sir land. The plaintiff was a usufructuary mortgagee cf the 
zaraindari of the defendants other than Barti Singh, and in that usufruc- 
tuary mortgage was included certain sir land attached to or part of the 
zamindari interest. The defendant Barti Singh was a subsequent mortga- 
gee. The lower Appellate Court dismissed the suit on the ground that 
the claim was in contravention of s. 7 of Act No. XII of 1881. The nlain- 
tiff has brought this appeal. 

The first case to which we have been referred is that of Bharjivan 
Singhy. Murli Singh (l). In that case the zamindar granted a mortgage 
to the plaintiff, with possession of 32 bighas, 9 biswas [340] of land which 
were in the cultivation of the zamindars as proprietors. The zamindari 
interest in that case was repre.sented by tiie lands mortgaged. The Question 
there arose under s. 7 of Act No. XVIII of 1873, and this Court (Pearsoii 
and Spankie, JJ.) held that the section contemplated something more than 
a mere temporary transfer of the proprietary rights, and they also held that 
by the mortgage in that case the mortgagors had not lost or parted with 
their proprietary rights within the meaning of Act No. XVIII of 1873. 
The section of the Act of 1873 is similar to s. 7 of Act No. XII of 1881, 
with this exception that it did not contain what now forms the last 
paragraph of s. 7 of Act No. XII of 1881. 

The next case to which we have been referred is Indar Sen v. Naubat 
Singh (2). That was a case which went before the Full Bench, and in 
that case the mortgage of the zamindari was a usufructuary mortgage 
which included the land occupied for the purpose of cultivation as the 
mortgagor’s sir. Three of the learned Judges in that case held that on 
the granting of such a mortgage with possession, s. 7 of Act No. XII of 
1881 applied, and the mortgagors became ex-proprietary tenants of the 
sir included in the mortgage. Two of the learned Judges were of a 
contrary opinion, holding that the mortgagors had not lost or parted with 
their proprietary rights by the granting of a usufructuary mortgage with 
possession; and consequently they held that s. 7 of Act XII of 1881 did 
not apply. Two of the learned Judges who held that s. 7 of Act No. XII 
of 1881 applied in that case, apparently considered that a usufructuary 
mortgage with possession was a parting with the proprietary rights. The 
third learned Judge who applied s. 7 in that case was of opinion that the 
granting of a usufructuary mortgage with possession was not a transfer 
of the proprietary rights of the mortgagor, although in his opinion it was 
a parting with some of the incidents of the proprietorship. He, however, 
agreed in applying s. 7 of Act No. XII of 1881. 

In our opinion the two Judges constituting the minority of the Court 
in that Full Bench case rightly held that the granting of a usufruc- 
tuary mortgage with possession was not a parting £341] with the 
proprietary rights of the mortgagor, and that s. 7 did not apply. It 
is obvious to our minds that s. 7 does not apply unless the proprietary 
nghts are lost or parted with, and does not apply if some of the incidents 
only of proprietorshio are dealt with. For instance, we think it could 
Dot be suggested that a zamindar hy granting a lease of his zamindari 


(1) 1 A. 459. (2) 7 A. 653. 
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parted with his proprietary rights in the zamindari. It is those pro- 
prietary rights which would entitle the zamindar to obtain the relief under 
s. 93 {b) of Act No, XII of 1881, which would enable him to obtain 
ejectment on the determination of the tenancy or for non-payment of 
the rent reserved. By granting a lease he certainly would part, subject 
to his legal remedies for re-entry, which his right to the immediate 
physical possession of the zamindari, and that is an incident of the rights 
of a proprietor ; but it is equally an incident of the rights of a proprietor 
that he should have the power to grant a lease of the subject of the 
proprietorship. What must have been meant by s. 7 of Act No. XII of 
1881, construing the language which is used in the section, was that 
the proprietary rights, and not merely some of the incidents of proprietor- 
ship, should be lost or parted with before the ex-proprietary tenancy 
should arise. The last paragraph of s. 7 conbrms the only construction 
which we think can be placed on the first paragraph. The words “ the 
share which previously belonged to such ex-proprietary tenant” necessarily 
imply that the ex-proprietary tenant bad no longer any proprietary right 
in the share. 

It seemed to be inferred by one of the Judges in the Full Bench case 
to which we have referred, that when a mortgagor delivered possession to 
the mortgagee under the mortgage, the effect of that coupled with s. 58 
of Act No. IV of 1882 was to divest the mortgagor of all proprietary rights 
and to make the mortgagee, for the time being at any rate, the exclusive 
proprietor. That proposition might be correct in the case of an English 
mortgage, i.e., a mortgage falling within cl. (c) of s. 58 of Act No. IV of 
1882; but incur opinion it certainly cannot be correct in the case of a 
usufructuary mortgage falling within cl. (d) of s. 58. 

[342] The view which wo take as above expressed is consistent with 
the principle of the ruling of the Full Bench of this Court in Khiali Ram 
V. NaOm Lai (1), and that principle was subsequently given effect to by a 
Division Bench of this Court as to a usufructuary mortgage in Jarao Bihi 
V. Kifayal AH Khan (2). 

in our opinion the plaintiff under the usufructuary mortgage was 
entitled to the possession of the sir included in the mortgage which wast 
in the occupation and cultivation of the defendants-mortgagors, and that 
the defendant Barti Singh, subsequent mortgagee, has, as against the 
plaintiff, no title to the possession of that sir. 

By consent it is agreed that this Full Bench can deal with the whole 
appeal instead of sending it back to the Bench which made the reference. 
Accordingly, we set aside the decree of the lower Appellate Court and 
remand the case under s. 562 of the Codo of Civil Procedure to the lower 
Appellate Court. Costs here and hitherto will abide the result. 

Cause remanded. 


(2) 18 A.W.N. (1893) 177. 


(I) 15 A. 219. 
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APPELLATE CIVIL. 

Before Sir Johyi Edge, Kt., Chief Justice, and Mr. Justice Burkitt. 


1394 

APRIL 27. 

Appel- 


Madho Singh (Plaintiff) v. Kashi Singh and others (Defendants).* 

I27th April, 189-1.] 

Ciiiil Procedure Code, s. 584 (c) — Substantial error or defect in procedure — Cof/r/ pro- 
ceeding to Jiear an appeal toilhout waiting for return to commission issued at the 
request of a party. 

The intention of the Code of Civil Procedure is that when a Court deems it 
necessary on ibe application of a pirty or otherwise that a commission for local 
investigation should be issued, the return to that commission should be before 
the Court before it should proceed to hear and determine the case. 

£R.. 17 A. 117 (120).] 

The facts oi this case sufficiently appear from the judgment of the 

Court. 

[313] Pandit Sundar Lai, for the appellant. 

Babu Jogindro Nath Chowdhri, for the respondents. 


LATE 

Civil. 

16 A. 342 = 
14 A W N. 
<1894) 112. 


JUDGMENT. 


Edge, C. J., and Bcrkitt, J. — The lower Appellate Court made 
an order for a commission and remanded the case to the Court of first 
instance in order that a local investigation should be made. The Court 
of first instance, although the appellant, who had obtained the order for 
the commission, apparently lived at a distance of some 40 miles from 
that Court, gave only three days for payment of tlie charges of the com- 
mission. The plaintiff paid these charges subsequently into the lower 
Appellate Court. The lower Appellate Court, its order for the commis- 
sion still standing, proceeded to hear and determine the case without any 
return to the commission having been made. In proceeding to hear and de- 
termine the appeal whilst the order for the commission was still standing 
and that order had not been carried out, we are of opinion that the lower 
Appellate Court committed a substantial error or defect in procedure. The 
intention of the Code of Civil Procedure is that when a Court deems it 
necessary on tlie application of a party or otherwise that a commission for 
local investigation should be issued, the return to that commission should 
be before the Court before it should proceed to determine the case. If it 
were not so, we should have to assume that the Court idly and uselessly 
had made an order for the issue of a commission. That we cannot 
assume. There has consequently been no trial of the appeal in the Court 
below according to law. We set aside the decree of the lower Appellate 
Court and remand the case under section 562 of the Code of Civil Proce- 
dure to that Court for trial according to law. Costs here and hitherto 
incurred will abide the result. 


• Second Appeal No. 672 of 1892, from a decree of Maulvi Muhammad Mazhar 
Haem, Additional Sohordinate Judge of Gorakhpur, dated the I6th March 1892 
confirming a decree of Maulvi Muhammad Sakhawat AH, Munsif of Bansi dated the 
leth August 1890. 
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[344] FULL BENCH. 

Before Sir John Edge, Kt., Chief Justice, Mr. Justice Tyrrell, 

Mr. Justice Knox, Mr. Justice Blair, Mr. Justice Banerji and 

Mr. Justice Burkitt. 


Begam and others {Defendants) v. Muhammad Yakub and 

ANOTHER (Plaintiffs).' [1st May, 1894.] 

Pre-emption— Muhamyiiadnn law — Claim for pre-emption based upon a trayisactinn which 
u'as a good sale under the Muhammadan laio, but not according to the Transfer of 
Property Act ]SSZ—Act No. IV of 18S2, s. 54— Act No. XII of 1887, s. 37. 

Where a Sunni Muhammadan transferred certain immovcablo property exceed* 
ing in value Rs. 100, under such circumstances that the price was paid and 
po'session of the property delivered to the transferee, but no sale-deed was exe* 
cuted ; on a suit for pre emption based upon such transfer being brought, it was 
held by the Full Bench (BaNEH.TI, J., dissenting) that the Muhammadan law waa 
to be applied in considering whether or not a right of pre-emption arose, and 
that, inasmuch as the transaction in question was a complete sale under that 
law, a right of pre-emption did arise. Case law prior and subsequent to Act 
No. IV of 1882, considered. 

Per Baner.71, J., contra “In the absence of fraud no claim for pre-emption 
under the Muhammadan law applicable to persons of the Hanifa sect can arise in 
respect of the sale of immoveable property of the value of one hundred rupees and 
upwards, unless such sale has been eficcted according to the provisions of s. 54 of 
Act No. IV of 1882. ” 

[DiBS.. 29 M. 336 = 1C M.L.J. 395 = 1 M-L.T. 153; F,, 22 A. 343; 35 C. 576 (599); R., 
21 M. 291 ; 10 A.L.J. 154 (1551 = 16 Ind. Gas. 679 -680) ; 13 C.P.L.R. 163; 17 
C.P.L.R 21; 6M.LJ. 33 ; D.. 36 C. 920 l922| = 4 Ind. Cas.414 (415) ; 7 0-0. 98.] 

This apoeal was referred to a Fall Bench of the Court by Tyrrell 
and Blair. JJ., by their order of the 11th of August 1893. The facts of 
the case are sufficiently stated in the judgment of Edge, C.J. 

• Messrs. Amir’ud-dm and Abdul Majid, for the appellants. 

Maulvi Ghulam Mujtaba for the respondents. 

JUDGMENT. 

Edge, C.J. — In the suit in which this second appeal arose the 
plaintiffs, founding their claim upon the Muhammadan law of pre-emption, 
claimed a decree for the pre-emption of a house alleged by them to have 
been sold in November 1890. 

According to the finding of the learned District Judge in first appeal, 
the defendant Musammat Begam, on her own behalf and [345] act- 
ing as the guardian of her minor son. the defendant Ibrahim, sold the 
house to the defendant Cbitar for Rs. 300, received the purchase money, 
and gave possession of the house to the defendant Chitar. The District 
Judge found that — “there is ample evidence that a sale after verbal 
negotiations took place and possession passed and “ there is no doubt 
that Musammat Begam and Cbitar entered into a private sale without any 
registered document to defeat pre-emption. Their fraud does Inot protect 
them against pre-emptors asserting their rights." The District Judge gave 
the plaintiffs a decree for the pre-emption of the house. From the decree of 
the District Judge this*appeal has been brought. The parties to the suit are 
Muhammadans of the Sunni sect. Mr. Amir-ud-din, for the defendantB. who 

•"second Appeal No. 984 ol 1891, from a decree of H. Q. Pearse, Esq., Dietriot 
Judge of Agra, dated the 31st July 1891, reversing a decree of Muhammad Shaft, Munsit 
of Agra, dated the 15th April 1691. 
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are the appellants bore, contended that the house in question beiug immove- 
able property of a value exceeding Rs. 100 and no sale-deed having been 
executed, or at any rate no registered instrument of sale having been proved, 
B. 54 of Act No. IV of 1882 applied, and consequently no transfer from 
the defendants Musammat Becam and Ibrahim to the defendant 
Gbitar of the ownership in the house was shown to liavo taken 
place, and tlie fourth and fifth conditions of the Muhammadan law 
of pre-eciDiion as stated a'i pages 476 and 477 of Baillio’s Digest of 
Muhammadan law (Hanifeea) edition rf 1875, were not shown to exist 
in the transaction between the defendants, and consequently that no sale 
which would support a claim for pre-emption according to Muhammadan 
law was proved to have taken place. Mr. Atuir-ud-din relied upon the judg- 
ment of Mr. Justice Malimood in Janki v. Girjadat (l), Popireddi v. 
NarasareJdi {2), Goordijal Miinder v. Rajah Teh Sann Siwjh 13), Masoni’ 
mat Sundar Koer v. Laia Ra(jhoobar Dyal (4), Rukslia Ali v. Tofer All (5) 
Mussum/U Chundo v. UukeenL Alim-ood-iiceit (6). iJcwamit-ulla v. Kazcm- 
Molla (7), s. 37 of Act No. XII of 1877, s. 54 of Act No. IV of 1882, mid 
ss. 17 and 49 of Act No. Ill of 1877 (the Indian Registration Act, 1877). 

[346J Mr. Ghulam Mujtaha on behalf of the plaintifi's-rospondents 
contended that on the findings of tne District Juiige a completed sale 
within the meaning of the Muhammadan law of pre-emption was proved, 
and that the fact tliat it was not proved that the sale had been edeoted 
by a registered instrument did not defeat tiie plaintiffs' right under the 
Muhammadan lasv to a deciee for pre-emption. He relied ui'on Hamil- 
ton’s Hedaya, edition of 1870; Baillio’s Digest of Muliammadan law 
(Hanifeea) ed. of 1875, p. 775, and upon the judgments of the majority 
of this Court in Janki v. Girjadat (1). 

I propose in the first place to consider, so far as is material to the 
question before us, what, according to Muhammadan law, wiiere the 
vendor is of the Sunni sect, are the conditions upon the happening of 
which a right of pre-emption arises, and then to consider whether Act 
No. IV of 1882 has altered or modified in any respect the Muliammadan 
law of pre-emption as it existed when tliat Act came into force. 

Shortly put, the conditions to which we need refer, upon the happen- 
ing of which a right of pre-emption according to Muhammadan law, where 
the vendor is of the Sunni sect, arises, are, according to Baillie’s Digest 
of Muhammadan law (Hanifeea) edition of 1875, at pages 475. 476 and 
477. ..(l) “ There must be a contract of exchange, that is, a sale or some- 
thing that comes into the place of sale ”...(2) *’ There must be an exchange 
of property for property ”...(3) “The thing sold must heakar or what comes 
within the meaning of it ”...(4) “ There must be a cessation of the seller’s 
ownership in the subject of sale ; and when that is not the case, as for in- 
stance, where an option has been stipulated for to the seller, there is no pre- 
emption, but then, when the option drops, the right of pre-emption arises. 
It is also due where the option is to the purchaser. But not so, when it is 
to both seller and purchaser ”...(5) “There must be an entire cessation of all 
right on the part of the seller. There is therefore no vighr. of pre-emption 
for an invalid sale.” The conditions (4) and (5) must be read so as to be 
consistent with and not repugnant to each other. If we are to [347] 
regard the sale uonteinplated by condition (5) as a completed transfer of 
the ownership in the thing sold from the vendor to the vendee, 

(1) 7 A. 482. (2i 16 M. 464. (8) 2 W.R C.R. 216. 

(4> 10 W.R.C.R. 246. (5J 20 W.R C.R. 216. (6) 6 N W.P H.C R. 28 

(7) 15 C. 184. 
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the right of pre-emption coul<^ not arise, whether the vendee had an 
option given him to purchase or not, until he had exercised that option 
by finally purchasing. Bui according to condition (4) the right of pre- 
emption arises when, on what is referred to as a sale, no option is 
reserved to the vendor, but an option is ressrved to the vendee. Tnis leads 
me to the conclusion that what was considered in Muhammadan law bo 
be a sale upon which a right of pre-emption would arise included an offer 
unconditional on the part of the vendor and made by him bo the purchaser, 
or intending purchaser, to sell and accepted by the intending purchaser, 
although the offer and acceptance were subject to the exercise of an 
option by the intending purchaser, the exercise of which option was not a 
necessary condition to the right of pre-emption arising. What apparently 
was considered as giving a right of pre-emption was either an absolute out- 
and-out sale, as English lawyers understand the term, or a contract of 
sale subject to a right of option in the intending purchaser which deprived 
the intending vendor of any right to refuse to complete the sale, should 
the intending vendee exercise his option to purchase. 

In Hamilton’s Hedaya, edition of 1791 at p. 56S. and at p. 550 of 
the edition of 1870, it is said : — “ The privilege of Shaffa is established 
after the sale; for it cannot take place until it is manifest that the 
proprietor is no longer inclined to keep his house and this is manifested 
by a sale of it. It is bhoreforo sufficient in order to prove the sale and 
establish the privilege of Shaffa that the seller acknowledge the sale, 
although the parson said bo be the buyer deny it.” 

In Elberling’s treatise on Inheritance, Gift, Will. Sale and Mortgage, 
edition of 1856, at page 302, is said : — “ The right of pre-emption com- 
mences after the sale, or rather when the proprietor has declared bis 
willingness to part with the property. It is then the duty of the seller to 
inform the sharers or the neighbours. If he does not inform them they 
are entitled to make use of their [348] right, as soon as it becomes known 
to them that the property is sold.” 

In Hamilton’s Hedaya, ed. of 1870. at page 241, sale is thus defined : — 
“ Beoye or sale in the language of the law signifies an exchange of pro- 
party for proparby with the mutual consent of the parties. Sbiria, 
signifies purchase.” 

In Baillie’s Digest of Muhammadan Law (Hanifeea) edition of 1875 
in the Introduction to the supplement at page 776, it is said : — “ Sale in 
its ordinary acceptation is a transfer of property in consideration of a 
price paid. In Muhammadan Law it has a more comprehensive meaning; 
being defined bo be an exchange of property for proparty with mutual 
consent.” 

In the present case on the findings of the District Judge it is obvious 
that there was in fact au exchange of property for property with mutual 
consent, that is, the defendant Chitar paid to the other defendants 
Ks, 300, and in consideration of that payment they put Chitar in posses- 
sion of the house as the owner of it. 

I shall now consider the judicial authorities anterior to Act No. IV 
of 1882 to which we have been referred. In Gurdyal Munder v. Uaja Teh 
Narain Singh (1) the majority of the Court held that no right of pre- 
emption according to Muhammadan Law arose on a mere conditional sale 
or mortgage while any right of redemption remained in the mortgagor. 
That decision is consistent with condition (4) to which I have referred. 


(1) 2 W.R.C. R. 216. 
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^ condition. In Musavimat Sunder Kuar v. Lalla 1894 

Kaghubar Dyal (1) the mortgagor’s rights to redeem were still existingat the May 1. 

commencement of the suit for pre-emption. In BakshaAli v. Tofer Ali (2) ’ 

It was found that the sale was made upon the condition that the vendor FULL 
was to have an itniam of the land from the purchaser, which was not given, BENCH 

and the parties rescinded the contract, and it was held that on those facts 

DO right of pre-emption arose. In Mussinnat Cfiundo v. Hakeem Alim-ood- 
.deen (3) Mr. Justice Jardine in effect stated, that a right of pre-emption = 

according to [349] Muhammadan law arose “ only after an actually 1^1^-W-N- 
completed sale.” That, however, was not the question before the Court. 

The judicial authorities anterior to Act No. IV of 1882, to which 

we have been referred, appear to me to throw no light upon the question 
before us. 

In Deicanut-ulla v. Kazan Mulla (4) it was decided that when a co- 
proprietor does not part with his entire interest in land by an absolute sale 
but inerely grants a lease of it, even though it be a mouroosi lease, the 
doctrine of pre-emption will not apply. The question which we have to 
decide did not arise in that case. 

Turning now to Act No. lY of 1882, it is plain that no sale, as sale is 
defauod in s. 54 of that Act, coupled with the restriction on the transfer of 
ownership imposed by that section, has been proved to have taken place 
in tbis case. It is also beyond doubt that, by reason of s. 54 and the value 
of the house, a transfer of the owueisbip in the house could have been 
made only by a registered instrument, and there is no evidence that any 
such registered instrument existed. In fact it may bo assumed that there 
was no registered instrument of transfer. 

In Janki v. Girjadat (5) in which a right to pre-empt under a condi- 
non contained in a ivajib ul-arz was claimed. Sir G. Petheram. C. J., and 
Straight, Oldfield and Brodhurst, JJ.. held that, as a sale in consideration 
of the price of Rs. 300 had in fact taken place and as possession had been 
given to the vendee, the right of pre-emption arose, although no instrument 
Of transfer was executed or registered. On the other hand, Mahmood, J 
f-n roB.son of s. 54 of Act No, IV of 1882. the proprietary 

title had not, owing to there having been no registered instrument 
of transfer, passed from the vendor to the vendee, no right of pre-emption 
arose. Mahmood, J., was apparently of opinion that the sale was 
by reason of s. 54 of Act No. IV of 1882, invalid. It was no doubt bv 
reason of s. 54 of Act No. IV of 1882, ineffective as a transfer of the 
ownership. In that case it had been found by the lower appellate 
iBRni vendor and vendee had omitted to execute and register an 

[880] instrument of transfer with the fraudulent object of defeating any 
of pre-emption. We were much pressed with the decision of Papi- 
^eddi v. Narasareddi (6). I infer from tlie judgment in that case that the 
learned Judges considered that the plaintiff was entitled to a decree in 
ejectment, whether or not the defendant could have successfully maintain- 
ed against the plaintiff a suit for specific performance of the contract of 
Uk respect I think that view is open to serious question 

although I consider that, as the defendant in that case had unsuccessfully 
brought a suit for specific performance and hal in it set up a contract which 
aiffered from the actual contract, he was lefc without a defence to the suit 
lOT^jeobment. In s. 55 of Act No. IV of 1882 it is enacted that, In 

(2) 20 W.R.C.R. 216 (3) 6 N.W.P, H.C.R. W(32l 7" 

(4) 16 0. 184. {6} 7 A. 482. 16J 16 U. 464, ^ ' 
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the absence of a contract to the contrary, the buyer and the seller of im- 
moveable property respectively are subject to the liabilities and have the 
rights mentioned in the rules next following or such of them as are applica- 
ble to the property sold.” One of those rules is that the seller is bound “(d) 
on payment or tender of the amount due in respect of the price to execute 
a proper conveyance of the property when the buyer tenders it to him 
for execution at a proper time and place.” It appears to me that when a 
buyer of immoveable property of a value exceeding Rs. 100 is in a position 
successfully to maintain a suit for specific performance of the contract of 
sale he can defeat a suit for ejectment brought against him by the seller, 
if he proves that even after such suit brought, be has paid or tendered 
the amount of the price and has at a proper time and place tendered a 
proper conveyance of the property to the purchaser for execution by 
him. In such a case to give the seller a decree for the ejectment of the 
buyer, whom he bad placed in possession would be, it appears to me, to 
give the seller a decree in fraud of his contract of sale. 

In my opinion, in considering whether or not the Muhammadan law 
of pre-emption applies to a transaction, we must see whether the condi- 
tions existed upon which a right of pre-emption would arise, as those 
conditions were understood in the Muhammadan law [3S1] applicable 
to the sect to which the vendor belonged. To import into the Muham- 
madan law of pre-emption the definition of the word “ sale ” coupled with 
the restriction of the transfer of ownership contained in s. 54 of Act No. IV 
of 1882, would be materially to alter the Muhammadan law of pre- 
emption and to afford to fraudulent persons a means of avoiding success- 
fully the obligation of that law, the object of which was to enable 
co-sharers and near neighbours, if they so desired, to exclude strangers 
from the enjoyment of immoveable property to which the Muhammadan 
law of pre-emption applied. The co-sharer or near neighbour is not given 
a right under Act No. IV of 1882 to compel a vendor to execute or the 
vendor or vendee to register an instrument of transfer. The decree of a 
successful pre-emptor is, under s. 214 of Act No. XIV of 1882, not a decree 
ordering the vendor or the vendee to execute any instrument transferring 
the ownership in the property, but is a decree for possession of the 
property on payment ot the purchase money with the costs (if any). I 
cannot think that it was the intention of the Legislature in passing Act 
No. IV of 1882 to alter directly or indirectly the Muhammadan law of 
pre-emption as it existed and was understood for centuries prior to the 
passing of Act No. IV of 1882, by substituting for the sale referred to in 
that law, tbe “ sale ” coupled with the restriction of s. 54 of Act No. IV 
of 1882. 

The procedure by which the benefits of tbe Muhammadan law of pre- 
emption are on sale under decrees obtained by a pre-emptor is provided 

for in Act No. XIV of 1882, in Act No. XIX of 1873 and in Act No. XII 
of 1881. The period within which a suit for pre-emption can be 
brought is prescribed in art. 10 of the scb. ii of Act No. XV of 1877. 
Tbe last paragraph of 8. 7 of Act No. XV of 1877 prevents the appli- 
cation of that section to suits to enforce rights of pre-emption. The last 
paragraph of s. 17 of that Act has a similar effect as to s. 17. I am not 
aware of any other legislative interference with any of the rules of 
the MuhamraadaD law of pre-emption. Sub-section (i) of s. 37 of Act 
No. XII of 1887 does not apply to the Muhammadan law of pre- 
emption. If I am correct [362] in my opinion that the application of the 
Muhammadan law of pre-emption is not provided for by s. 64 of Act 
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No. IV of 1832, then applying aub-s. (2) of a. 37 of Act No. XII of 1887, 
W0 abouM be acting according to iusoioe, equity and good conscience in 
deciding that the plaintiffs are entitled bo the decree for pre-emption, 
which they sought in this suit. Tlie decree which was made in the 
Court of the District Judge is nob in accordance wibhs. 214 of Act No. XIV 
of 1882. I would allow until the 15th of August next for the payment 
by the plaintiff to the defendants or into Court of the purchase-money 
amounting to Rs.300, less thecosts payable by thedefendanta totheplaint- 
iffs in this appeal, inthe appeal to the District Judgeand in the Court of first 
instance, and would vary the decree of the Court of the District Judge so 
as to bring it into accordance with s. 214 of Act No- XIV of l882, and 
the judgment of this Court, and I would dismiss this appeal with costs. 

Tyrrell. J. — I concur with the learned Chief Justice. 

Knox, J. — I concur with the learned Chief Justice. 

Blair, J. — I concur with the judgment of the Chief Justice. 

BURKITT, j. — I concur with the learned Chief Justice. 

BanerJI, j. — T his was a suit to enforce the plaintiffs’ right of pre- 
emption under the Muhammadan law. The circumstances under which 
the suit was brought, the questions which arise in this appeal, the rules 
of Muhammadan law which govern a claim for pre-emption, and the 
authorities which bear upon tlie case have been so fully set forth in the 
judgment of the learned Chief Justice that it is unnece.ssary for me to 
repeat them. 

It being an admitted fact in tb.is case that the value of the property 
claimed exceeds one luindred rupees and that no instrument of sale has 
been executed or registered, the first question which arises in this appeal 
is whether a right of pre-emption can be enforced in respect of such a 
transaction. 

It is established upon the authorities of Muhammadan law to which 
the learned Chief Justice has referred, that the right of pre-emption 
can only arise, when the vendor is a Muham-[353]raadan of the 
Sunni sect, where a completed, effective and valid sale has taken place 
and there has been, as Bailtie says in bis Digest of Muhammadan law, 
p. 477, “ an entire cessation of all right on the part of the seller.” The 
right of pre-emption being, as was justly remarked by Mr. Justice 
Mabmood in his judgment in the case of Janki v. Girjadat (l), a right of 
substitution, it presupposes not ^-nly a sale, but the complete transfer of 
all the right of the owner of the property to a purchaser, whose place the 
pre-emptor takes. That the pre-emptor is substituted for the purchaser 
and not for the seller is evident, not only from the fact that a right of 
pre-emption cannot arise until a sale has taken place, but also from che 
facts that the pre-emptor is bound to pay the pre-emptive price to the 
purchaser, if the purchaser has paid it, and not to the seller, and that the 
amount of that price is the sum actually paid by the purchaser, irrespec- 
tive of the real value of the property. The conditions, therefore, which 
are precedent to the enforcement of the right of pre-emption under the 
Muhammadan law are, first, that a valid sale has taken place, and 
secondly, that the seller has l)eeD completely divested of all his rights in 
the property sold and the purchaser has been invested with such rights. 

Since the passing of the Transfer of Property \ct, 1882, a sale of the 
immoveable property of a Muhammadan, as of all other classes of persons, 
can only be effected in accordance with the rules laid down in s. 54 
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of fehah Act. Under the provisions of that section in the case of immove- 
able property of the value of one hundred runees and upwards no transfer 
of ownership can be made except by a registered instrument. That 
section has superseded the rules of Muhammadan law as to sales of 
immoveable property. According to that law a sale is completed 
by declaration and acceptance” (Hedaya, Vol. II, p. 361). And 
where there is an unconditional proposal on the part of the seller and 
an acceptance of that proposal by the purchaser a valid sale takes place 
and the execution of an instrument of sale or the delivery of possession 
is not essential. A transaction, therefore, which under the Muhammadan 
[354] law would be a sale, is nothing more than what under s. 54 
of the Transfer of Property Act, 1882, is a contract for sale, and cannot, 
having regard to the provisions of the last paragraph of that section, 
create any interest in the property to which the transaction relates, and 
transfer ownership. It thus follows that a sale of immoveable property 
of the value of one hundred rupees and upwards made according to the 
rules of Muhammadan law can no longer extinguish the right of the seller, 
and since a claim for pre-emption cannot arise under that law unless the 
right of the seller has become completely extinct, it seems to me that, 
consistently with the provisions of that law, such a claim can no longer 
be enforced in respect of a transaction which would be a sale under the 
Muhammadan law, but is not a sale according to the law now in force. 
It would in my judgment be defeating a fundamental rule of the Muham- 
madan law of pre-emption to allow the enforcement of a claim for 
pre-emption in respect of such a transaction, and serious anomalies would 
he the result. " The grand principle of Shaffa,” according to the Hedaya 
(Vol. Ill, page 591) “is the conjunction of property, and its object to 
prevent the vexation arising from a disagreeable neighbour.” If pre-emp- 
tion can be claimed upon the occurrence of what would be a sale under 
the Muhammadan law, we shall have the anomaly of having a pre-emptor 
before a severance of property has taken place and before a disagreeable 
neighbour has come into existence. Take, again, the case of a person who 
has purchased the property in question for consideration and without 
notice of the contract for sale with the alleged first vendee. Under 
a. 40 of Act No. IV of 1882, the right of such a transferee will take effect 
against the so-called vendee, and if his purchase was of a date prior to 
that of the institution of the pre-emptor's suit his right cannot be defeated 
by the pre-emptor also. To allow a claim for pre-emption in such a case 
against the so-called vendee to whom the property has not passed at all, 
will, it seems to me, be an aooraoly. When, again, are the prelimi- 
naries of immediate demand and affirmatory demand required by Muham- 
madan law to he performed ? It is not incumbent on the pre-emptor to 
make those [355] demands when he has knowledge of a mere contract 
for sale. He is not bound to make them until he has been informed that 
a sale has actually taken place and has been completed. Indeed, accord- 
ing to Mr. Justice Ameer Ali (Muhammadan law, 2nd ed., page 597) if 
the demand be made “ whilst negotiacions are going on between the 
vendor and the vendee It is of no avail.” Yet, upon the contention of the 
respondent, it will be obligatory on the pre-emptor to make the prelimi- 
nary demand when be gets information of what, according to the law now 
in force, is nothing more than a contract for sale. Jo practice the distinc- 
tion between what amounts to a sale under the Muhammadan law and 
what is a sale under the prevailing law of the country will rarely be 
known, and the result will be that in a great many oases the claim for 
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pre-empbion will be defeated on the ground of non-compliance with the 
preliminary requirements of Muhammadan law. 

The Muhammadan law of pre-emption has not, it is true, been 
altered or modified by Act No. IV of 1882 or any other Act of the 
Legislature. But I am not aware of any legislative enactment which has 
extended that law to transactions of sale among Muhammadans, and which 
requires the Courts jn this country to administer it in its entirety. Sub- 
s. (1) of s. 37 of Act No. XII of 1887 does not certainly do so. It was held 
in Mussumat Chundo v. Hakeem Alim-ood dccn (1) that under s. 24 of Act 
No. VI of 1871 (which has now been replaced by s. 37 of Act No. XII of 
1887), “ Muhammadan law, is not applicable in suit for pre emption 
between Muhammadans not based on custom or contract." It is only 
according to the rule of justice, equity and good conscience, which the 
Courts are bound to administer under sub-s. (1) of s. 37, that it has been 
held that Muhammadan law should bo applied in cases of pre-emption. 
In my judgment whilst the principles of justice, equity and good 
conscience enjoin on the one hand that the Muhammadan law of 
pre-emption should bo applied to sales among Muhmraadans, the same 
principles of justice, eouity and good conscience require, on the 
[356] other hand, that the spirit and not the letter of that law should be 
applied, and that it should be applied in such a way as to make it consist- 
ent with the prevailing law of the land. The Muhammadan law, as I have 
shown above, in terms requires that there should be a complete transfer of 
the right of a seller and an entire cessation of that right before the right 
of pre-emption can arise, and it would certainly bo acting according to the 
spirit of that law were sve to hold that no such right can arise unless the 
seller has been divested of his right and the purchaser invested with it in the 
manner prescribed by the law now in force. In my humble judgment it 
would be acting against the spirit of the Muhammadan law to apply it in 
its integrity to a state of things which is now in existence, but which was 
never in the contemplation of tlie framers of that law. I fail to see how 
the view for which Mr. Arnir-'iid-dm has contended on behalf of the 
appellants will open a door to fraud. On the contrary it seems to me 
that in many instances persons who are entitled to claim pre-emption will 
be deprived of their just right, if, knowing that their neighbour has entered 
into a contract for sale with a stranger, they omit to make the preliminary 
demands required by Muhammadan law in the reasonable belief that under 
the prevailing law of the land no sale such as can pass the title of the seller 
to the purchaser has taken place, and that the time has not consequently 
arrived when, according to Muhammadan law, they should assert their 
privilege of pre-emption. 

For the above reasons I am of opinion that, in the absence of fraud, 
no claim for pre-emption under the Muhammadan law applicable to persons 
of the Hanifa sect can arise in respect of the sale of immoveable property 
of the value of one hundred rupees and upwards, unless such sale has been 
effected according to the provisions of s. 54 of Act No. IV of 1882. I 
regret very much that in arriving at this conclusion I have the misfor- 
tune to differ from the learned Chief Justice and my other learned collea- 
gues. But I am unable to come to any other conclusion consistently 
with the principles of justice, equity and good conscience which we are 
bound to administer. Fraud and the peculiar circumstances of each 
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[357] individual case will, however, make considerable difference in the ap- 
plication of the rule, wliich I have stated above, as I shall presently show. 
The next question, which arises in this appeal, is whether in the 
peculiar circumstances of this case, and on the findings of fact arrived at 
by the lower appellate Court, the plaintiffs are entitled to a decree. The 
learned Judge below has substantially found that a sale of the property in 
dispute has actually been effected, that consideration has passed and 
possession has been delivered, and that an instrument bf sale has nob been 
executed and registered simply to defeat pre-emption and defraud the 
pre-eraptor. However unwarrantable these findings may he upon the 
evidence adduced by the parties, we are bound to accept them in second 
appeal when it is neither alleged nor shown that there is no legal evidence 
whatever to support them. Such being the nature of the transaction 
entered into by the defendants in this case, I am of opinion that they 
have no valid answer to the claim of the plaintiffs-pre-emptors, and that 
they cannot be allowed to set up their own fraud against the plaintiffs’ 
claim to take the benefit of it. As consideration passed and possession 
was delivered to the purchaser, and as it has not been found by the lower 
appellate Court that the omission to execute au instrument of sale was a 
part of the original contract of sale, the purchaser was entitled to claim 
specific performance of that contract under cl. I [d) of s. 55 of Act No. IV 
of 1882 to obtain a conveyance of property executed by the seller. The 
princinles upon which Courts of equity in England decree specific perform- 
ance of contracts respecting lands where such contracts are within the 
provisions of the Statute of Frauds apply in ray judgment with equal force 
to similar contracts in this country which fall within the provisions 
of s. 54 of Act No. IV of 1882. One of the cases in which a Court of 
equity will enforce specific performance in England is “ where the parol 
agreement has been partly carried into execution.” “ The distinct ground 
upon which Courts of equity interfere in cases of this sort is that 
otherwise one party would be able to practice a fraud upon the other ; and it 
[368] could never be the intention of the Statute to enable any party to 
commit such a fraud with inapunity.” (Story’s Equity Jurisprudence, 
Grigsby’s edition of 1892, p. 499.) According to the same learned author 
“ a more general ground, and that which ought to be the governing rule in 
cases of this sort, is that nothing is to be considered as a part performance 
which does not put the party into a situation which is a fraud upon him 
unless the agreement is fully performed. Thus, for instance, if upon a 
parol agreement a mau is admitted into possession, he is made a tres- 
passer, and is liable to answer as a trespasser, if there be no agreement 
valid in law or equity. Now for the purpose of defending himself against 
a charge as a trespasser and against an action to account for the profits in 
such a case, the evidence of a parol agreement would seem to be admissi- 
ble for his protection ; and if admissible for such a purpose, there seems no 
reason why it should not be admissible throughout.” (Story’s Equity 
Jurisprudence, Grigsby’s edition, page 501.) The Courts in this country 
being Courts both of law and equity are as much bound as the Courts 
of equity in England, to give effect to the principles enunciated in the 
passage quoted above. Upon a legitimate application of those principles 
nob only is the purchaser who has obtained possession entitled to enforce 
specific performance of the contract for sale, but if an attempt be made 
by the seller to evict him by an action in ejectment be would have 
a valid answer to the action on the ground of fraud. The same ground 
would be available to him to him to recover possession in the 
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event of his being ousted by the selle**. To hold otherwise would be 
to enable a seller to perpetrate a fraud ou the purchaser with impunity. 

In the present case, as found by the lower appellate Court, the 
seller having received consideration from the buyer and put him in posses- 
sion, a sale was effected in fact, alchough the execution of an instrument 
of sale was omitted fraudulently to evade the law of ore-emption. The 
seller could not in such a case question or defeat the titled the purchaser, 
and I cannot conceive of [3S9] an instance in which it could be defeated 
even by a third party deriving title from the seller. The right of the 
seller, therefore, became totally extinct as against the purchaser and vested 
in him validly aud completely. Upon such a cessation of title a right of 
pre-emption arose and the plaintiffs became entitled to assert it and to 
maintain their suit. 

For the above reasons I concur in the decree proposed by the learned 
Chief Justice. • 

Decree modified. 
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Before Sir John Edge, Kt., Chief Jnslice and Mr. Justice Biirkitt. 


Harchandar Singh and others (Defoulanis) v. Lal Bahadur 
Singh and another {Plaintiffs)."^' [1st May, 1894.] 

Civil Procedure Code, ss. 16, 19, Jurisdiction— Joinder of cause of action -Suit for 

recovery of possessioji of immoveable property within tlie territorial jurisdiction of 
different Courts. 

Where certain plaintiff.s claimed possession of separate portions of land situated 
in two different districts on the same title against the same defendants alleging a 
dispossession on oueday from part of (be property claimed in district A and from 
the whole in district B, and on another day from the rest of the property in district 
A ; Held that the plaintiffs could bring one suit for recovery of the svhole property 
in both districts and that such suit was properly brought in a Court in district A. 
Katija v. Ismail (1) referred to. 

The facts of this case sufficiently appear from the judgment of the 
Court. 

Munshi Jwala Prasad, for the appellants. 

Munshi Ram Prasad for the respondents. 

JUDGMENT. 

Edge, C. J., and Burkitt. J.— This is a second appeal by the defen- 
dants to the suit. The plaintiffs brought their suit in the Court of the 
Munsif of Sayidpur, which is within the district of Ghazipur, and is also 
a Court subordinate to the Judge of Ghazipur. They claimed possession of 
immoveable property part of which was [360] within the local jurisdiction 
of the Munsif of Sayidour, and part of which was within the adjoining 
District of Jaunpur. The latter property was within the local area of the 
Court of a Munsif subordinate to the Judge of Jaunpur. The plaintiffs 
alleged a dispossession by the defendants of part of the property in Ghazi- 
pur which is in suit, and of the property in Jaunpur on a day in JunelSQl, 

• Second Appeal No. 961 of 1892, from a decree of Maulvi Muhammad Ismail Khan, 
Subordinate Judge of Ghazipur, dated the 30th June 1692, modifying u decree of Babu 
Chandi Prasad, Munsif of Sayidpur. dated the 22nd March 1892. 

(1) 12 M. .%0. 
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and they alleged a dispoasession of the remaining property inGhazipur which 
IS in suit on a dav in August 1891. Their claim to the property is a claim 
entitle. The plaintiffs also aaked for damages on account of the alleged 
■wrongful dispossession by the defendants. 

Tlie plaintiffs* case was this:~-One Rang Bahadur Singh, who was a 
brother of the plaintiffs, had, on the 12th of February 1893, sold property 
in different villages to persons through whom the defendants claimed. By 
the deed Rang Bahadur Singh excepted from the sale the lands, the subject 
of th^is suit, to himself from generation to generation free from payment of 
the Government revenue. It was agreed by the sale-deed that the vendor 
should enjoy the profits of the excepted lands, bub should nob alienate 
those lands without the consent of the vendees, and by the terms of the 
deed the lands so excepted from the sale were to be held by the vendors 
as a imiafi holding ; the inference from which is that the vendees had to 
pay the Government revenue payable in respect of such excepted lands. 

^ On behalf of the defendants it has been contended that, the vendor 
having died and the plaintiffs not being bis lineal descendants, the defend- 
ants were entitled to the present enjoyment of the excepted lands as 
fully as they were entitled to the other lands of the villages conveyed to 
them. 

In our oninion there is no foundation for such a contention. It 
is quite clear that the vendor reserved to himself and his successors in 
title the excepted lands, and it is also perfectly clear that he did not sell 
those excepted lands; or confer any title in respect of them on the vendees. 
The plaintiffs are legal representatives of the vendor. The defendants 
have absolutely no title to the excepted lands. 

[361] The other contention on behalf of the defendants here was 
that there were two separate causes of action in the suit, and that there 
was no jurisdiction in the Court of the Munsif of Saytdpur to try the suit 
so far as it related to the lands in the district of Jaunpur. It is not 
necessary in our opinion to decide whether there are two causes of action 
or not by reason of the dispossession by the defendants of the plaintiff as 
to some of the lands having been on one day and as to the rest of the 
lands having been on another day. It would appear from the case of 
Jumooiia Dassee Ghoudhranee v. Baviasoonderee Dassee Ohoitdhranee (1), 
that ousters on different dates from different portions of the same property 
would not form distinct causes of action, so long as they were committed 
by the same persons and as part of the same contest as to right, 
and that one suit to recover all the property from which the plaintiff 
was so ousted, the act of ouster having taken place before suit, 
was the proper remedy. That was a ruling which had reference to 
88. 7 and 12 of Act No. VIII of 1859, and in that case the plaintiff bad 
brought her suit in the Kajshaye Court for the partition of property lying 
within the jurisdiction of that Court, and she subsequently sued in the 
Nuddea Court for a partition of a portion of the property lying within the 
jurisdiction of that Court, and it was held that by reason of the suit in 
the Eajshaye Court and s. 12 of Act No. VIII of 1859, her suit in the 
Nuddea Court was barred. The next case is that of Subha Rau v. Rama 
Rau (2). In that case the Madras High Court held that where immove- 
able property was partly within the jurisdiction of one Court and partly 
within the jurisdiction of another, a plaintiff claiming such property had 
the option of bringing one suit for the whole property in either Court or 


(1) 2 W.R.O.R. 148. 


(2) 3 M.H.aR. 876. 
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a separata suit in each Court for the property within the jurisdiction of 
the Court. The Madras Court took that view from the particular 
wording of ss. 11 and 12, by which, if a plaiutitf sued in one Court for 
property within the jurisdiction of that Court and for property within the 
jurisdiction of another Court, it was necessary to get the authority of a 
superior Court to enable the Court to proceed [3621 with the hearing of 
the suit. Section 19 of Act No. XIY of 1882 contains no sinoilar 
restriction. 

The sections, which we have to consider here are ss. IG— 19 and 4o of 
Act No. XIV of 1882. By s. 44 the plaintiff is. subject to orders as the 
Court may pass, enabled to unite in one suit several causes of action 
against the same defendants jointly. It is abundantly clear in this case 
that it was a reasonable and proper thing to do, if there were separate 
causes of action here, to join them in one suit, if that suit could be tried 
by the Court in which it was instituted, as the title to all the property to 
which the defence related was the same, and, although the lands claimed 
were in different districts and were not conterminous or even adjacent, as 
we understand, it was only reasonable that there should be one suit and 
one suit only. If s. IG of the Code stood alone it would have been neces- 
sary to institute a suit in the Court of Sayidpur in respect of the 
property within the jurisdiction of that C/OUrt, and a separate suit in a 
Court in the district of Jaunpur in respect of the property within the 
jurisdiction of that Court. However, s. 19 of Act No. XIV of 1882, 
which corresponds generally with s. 52 of Act No. VIII of 1859, but 
under which there is no necessity to obtain the sanction of a superior 
Court for the trial of the suit, enacts that, if the suit be to obtain 
relief respecting or compensation for injury to immoveable property 
situate within the limits of different districts, the suit may be instituted in 
any Court competent to try it within whose jurisdiction any of the property 
is situate. The earlier part of the section provides a similar rule where 
the immoveable property is situate within the limits of a single district, but 
within the jurisdiction of different Courts. The only decision of which 
we are aware which is relevant to the case before us, is that of Khatija v. 
Ismail (1). There a suit for an undivided share of property, part of which 
was within the jurisdiction of the Court at Mangalore, in the Madras 
Presidency, and part of which was within the jurisdiction of a Court at 
Bhatkal, which apparently was in the Bombay Presidency, was brought in 
the Court of Mangalore. The [363] parties to the suit after it was brought, 
compromised the claim so far as it related to the property within the 
jurisdiction of the Court at Mangalore, and it was subsequently objected 
that, the claim as to that property having been withdrawn from the juris- 
diction of the Court, the Court at Mangalore had no jurisdiction to proceed 
with the suit relating to the property within the jurisdiction of the Court 
at Bhatkal. The High Court at Madras held, and we think rightly, that 
the Court at Mangalore having been seized at the institution of the suit 
with jurisdiction to dispose of the whole suit, its jurisdiction to hear or 
determine the suit, so far as it related to that part of the property within 
the local limits of the jurisdiction of the Court at Bhatkal, did not deter- 
mine on the withdrawal from the litigation of that part of the suit relating 
to the property within the local limits of the Mangalore Court. It is 
obvious that the High Court at Madras had jurisdiction to hear and deter- 
mine the whole suit. The provisions of s. 19 of the Code of Civil Procedure 
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are reasonable provisions intended for the benefit of litigants and to 
avoid multiplicity of suits with regard to immoveable property. It is to be 
observed that s. 19 says nothing as to one or more causes of action ; it 
only refers to eases in which the suit is to obtain relief respecting or 
compensation for wrong to immoveable property. In our opinion the 
Munsif of Sayidpur had jurisdiction, and we dismiss this appeal with costs. 

Appnal dismissed. 
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Before Sir John Edge, Kt., Chief Justice, Mr. Juatice Tyrrell, 

Mr. Justice Knox, Mr. Justice Bloir, Mr. Justice Banerji and 

Mr. Justice Burkitt. 

Babu Nandan Prasad {Plaintiff} v. Changur {Defendant}.'^- 

[Ist May, 1894.] 

Act V;/ 0 / 1881 (N. W. P. Rent Act), s$. 93. 205, 207. 208— Ad XU of 1887 (Bengal 
Ciril Courts Act), s. 22. cl. 3 — Transfer of ap 2 )ealin a Rent Court stiit from the 
Distr'ut Judge to the Subordinate Judge— Powers exercisable bu the Subordinate 
Judge. 

Clause (3' of s. 22 of Act XU of 1887, makes as. 206, 207 and 208 of Act 
No. XII of 1881 aoplicable to appeals in suits within s. 93 of Act No. XU of 1881 
when suchC364] appeals have been transferred under s. 22 of Act No. XII of 1887 
by a District Judge to a Subordinate Judge and are being heard by such Subor- 
dinate Judge. 

[R., 6 0-0. 101 1 

This was a reference to the Full Bench made by Edge, C.J., and 
Burkitt, J. The facts of the case sufficiently appear from the judgment 
of the Court. 

Pandit Sundar Lai, for the appellant. 

Munshi Gobind Prasad, for the respondent. 

The judgment of the Court (Edge, C.J., TYRRELL, Knox, Blair, 
Banerji and Burkitt, JJ.) was delivered by Edge, C.J. : — 

JUDGMENT. 

The suit in which this second appeal arises is one for arrears of rent 
to which s. 93. cl. (a) of Act No. XII of 1881 applies, and is consequent- 
ly one the cognizance of which, except in the way of appeal, is exclusively 
confined to Courts of Kevenue. 

The suit was instituted in the Court of the Munsif of Bansgaon. In 
that Court an objection was taken on behalf of the defendant that the 
suit was instituted in the wrong Court, in other words, that it was a suit 
which, by reason of s. 93 of Act No. XII of 1881, a Munsif had not 
jurisdiction to hear and determine. The Munsif held that the suit was 
not one to which that section applied, and, having beard the suit, gave 
the plaintiff a decree. From that decree the defendant appealed to the 
Court of the District Judge of Gorakhpur. The District Judge acting 

* Second Appeal No. 1031 of 1892, from a decree of Maulvi Muhammad Mazhar 
Hasan Kban, Additional Subordinate Judge of Gorakhpur, dated dOlh June 1892, 
reversing a decree of Maulvi Abdul Rahim, Munsif of Bansgaon, dated 24th January 
1891. 
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under s. 22 of Act No. XU of 1887 tr.insfeiTed the appeal to the Addi- 
tional Subordinate Judge of Goraktipur, wlio was a Subordinate Judge 
under the administrative control of the District Judge of Gorakhpur. 
The Additional Subordinate Judge, holding that the suit was not a suit 
which was cognizable by a Civil Court, allowed the appeal and dismissed 
the suit. From the decree of the Additioual Subordinate Judge the 
plaintiff has brought this appeal. The Additional Subordinate Judge was 
right in so far only as he held that the suit was one to which s. 93 of 
Act No. XII of 1881 applied. 

The question which we have to decide is, does or does notch (3) of 
s. 22 of Act No. XII of 1887 make ss. 206, 207 and 203 of Act No. XII 
of 1881 applicable to aopeals in suits within s. 93 of Act [365] No. XII of 
1881, when such appeals have beeu transferred under s. 22 of Act 
No. XII of 1887 by a District Judge to a Subordinate Judge and are being 
heard by such Subordinate Judge. 

It had, we believe, been invariably held by this Court prior to the 
passing of Act No. XII of 1887 that ss. 206, 207 and 208 of Act No. XII 
of 1881 and ss. 206, 207 and 208 of Act No. XVIII of 1873 were not 
applicable to appeals to District Judges in suits within s. 93 of either of 
those Acts, except when the appeals were being heard and determined by the 
District Judge, and were not applicable to such appeals when at hearing 
by a Subordinate Judge upon a transfer by the District Judge to the 
Subordinate Judge under s. 26 of Act No. VI of 1871. 

Section 26 of Act No. VI of 1871, was as follows : — 

** Every District Judge may. from time to time, subject to the orders 
of the High Court, refer to any Subordinate Judge under his control any 
appeals pending before him from the decisions of Munsifs, and such 
Subordinate Judge shall hear and dispose of such appeals accordingly. 
The District Judge may withdraw any appeals so referred and boar and 

dispose of appeals so withdrawn.” 

Section 22 of Act No. XII of 1887, is as follows 

“ (1) A District Judge may transfer to any Subordinate Judge under 
his administrative control any appeals pending before him from the decrees 
or orders of Munsifs. 

“ (2) The District Judge may withdraw any appeal so transferred, 
and either hear and dispose of it himself or transfer it to a Court under his 
administrative control competent to dispose of it. 

“ (3) Appeals transferred under this section shall be disposed of subject 
to the rules applicable to like appeals when disposed of by the District 

Judge." 

In in the matter ofShama Charan Dutt v. L. Payne and Co.. (1), it 
was held, in reference to s. 26 of Act No. VI of 1871, and s. 576 of 
Act No. Vltl of 1859, that “a District Judge has power to refer 
cases to the Subordinate Judge, who is to hear and dispose of them 
accordingly, that is, as a District Judge, [366] and therefore by implication 
the Subordinate Judge has the same power of reviewing the judgment as a 
District Judge has." Tue suit iu that case was one which apparently was 
not at any stage excluded from the jurisdiction of the Civil Courts. So 
far as we are aware this Court has never considered that upon a transfer 
by a District Judge to a Subordinate Judge, under either s. 26 of Act 
No. VI of 1871 or s. 22 of Act No. XII of 1887, of an appeal in a suit which 
in all its stages was within the jurisdiction of the Civil Courts, the 
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Subordinate Judge could not in the hearing and determining of such 
appeal exercise all the jurisdiction and powers which the District Judge 

could have e.’Eercise.l if the appeal was at hearing before himself. It was 
however, considered by tliis Court that the appellate Court referred to in 
33. 206, 207 and 203 of Act No. XII of 1831, and in ss. 206, 207 and 208 
of Act No. XVI [I of 1873 was the District Judge or the High Court, as the 
case might be, and was not the Court of a Subordinate Judge upon a trans- 
fer of an appeal to which those sections related. One reason why that 
view of the law was entertained by this Court was that the provisions of 
ss. 206, 207 and 208 of Act No. XVIII of 1873 were first introduced into 
the Statute Book by that Act two years after the passing of Act No VI 
of 1871 ; and that by Act No. XVIII of 1873, and subsequently by Act 
No. XII of 1881, Iq certain cases the Legislature made the District Judge 
or the High Court the Court of appeal from the Courts of Revenue in 
these Provinces, and bad in no case allowed an appeal to lie in these 
Provinces from a Court of Revenue to a Subordinate Judge. It was 
assumed that the Lsgislature in enacting ss. 206, 207 and 208 of Act 
No. XVIII of 1873, and ss. 206, 207 and 208 of Act No. XII of 1881. 
intended those sections to apply only to the Courts of District Judges and 
to tlie High Court, which in certain cases had to exercise appellate 
jurisdiction in suits otherwise condnod to the exclusive jurisdiction of 
Courts of Revenue. Whether that view was or was not correct, it was 
in many cases given efl'ect to by this Court, We tied that the Legis- 
lature in enacting Act No. XII of 1887 has departed considerably in 
s. 22 from the doctrine of s. 26 of Act No- VI of 1871, nnd by such depar- 
ture has. whatever may have been the intention of the [367] Legislature, 

made ss. 206, 207 and 208 of Act No. XII of 1881 applicable to cases 
such as that before us. 

Amongst the rules which would have been applicable to the appeal in 
this case to the District Judge and to like appeals, if the appeal to the 
District Judge or such like appeals had been disposed of by the District 
Judge, are the rules or provisions of Statute law contained in ss. 206, 
207 and 208 respectively of Act No. XII of 1881. Many illustrations are 
to be found in Acts of the Governor-General in Council of the use of the 
word " rules ’’ as includiug provisions of the Statute law. One such 
illustration is aflorded by s. 55 of Act No. IV of 1882 ; another such 
illustration is to be found in s. 190 of Act No. XII of 1881. 


It could not ho contended whether the Legislature intended it or not, 
that the Legislature by enacting s. 22 of Act No. XII of 1887 without any 
reservation did not confer upon a District Judge the power to transfer to 
any Subordinate Judge within bis administrative control any appeal pend- 
ing before tlie District Judge from the decree or order of a Munsjf. 
The appeal in this suit to the District Judge was such an appeal. It may 
well be that the consideration to which we shall presently refer intiuenoed 
the. Legislature to confer by clause (3) of s. 22 of Act No. XII of 1887 
upon the Subordinate Judge to whom a transfer so authorised was made, 
all the powers which could or should be exercised by the District Judge in 
the appeal if he had not made the transfer. 

If in such a case s. 206 of Act No. XII of 1881 was not made appli- 
cable upon the transfer to tho hearing and determination by a Subordi- 
nate Judge of an appeal from a decree of a Munsif in a suit, which 'was, 
except in tho way of appeal, by reason of s. 93 of Act No. XII of 1881, 
within the exclusive jurisdiction of a Court of Revenue, an anomaly would 
exist and an injustice might be caused. In an appeal to the District Judge 
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from the decree of a Munsif in such a suit, the District Judge, if he dii not 
transfer the appoil under s. 22 of Act No. XII of 1887. would bo bound by 
s. 206 of Act No. XII of 1881 to dispose of the appoal as if the suit had 
been instituted in the right Court, if the objection that the suit had been 
[368] instituted in the wrong Court had not been taken in the Court of tlie 
Munsif. whilst, on the other hand, if s. 206 of Act No. XU of 1831 was 

not applicable to ths hearing and determining of such an appeal by a Subor- 
dinate Judge upon a transfer, the Subordinate Judge would be bound, without 
considering the meritsor the other legal rights of tbepirties in the suit to give 
effect to tile objection to the jurisdiction and dispose of the appeal hy making 
an order under s. 57, cl. (a) of Act No. XIV of 1882 returning the plaint to 
be presented to the proper Court. That would be the anomaly to which 
we refer. The injustice might arise in this way. Assume that the plaintiff 
in such a suit was on the merits and in law entitled to a decree against the 
defendant if his suit had been instituted in a Court of Kevenue instead of in 
the Court of a Munsif. .\ssume that, whether or not an objection to the 
jurisdiction was taken in the Court of the Munsif. the Munsif iiad given the 
plaintiff a decree, and the defendant appoaled, and the District Judge acting 
under s. 22 of Act No. XII of 1887 transferred the api)3al to a Subordinate 
Judge. Further assume that the Subordinate Judge acting according to 
law, ss. 206, 207 and 208 of .Act No. XII of 1831 not ajjplying in the 
assumed case, returned the plaint under s. 57, cl. (a) to bo presented to 
the proper Court, and assume that by that time, as might frequently 
happen, the period of limitation within which such suit could be brought 
in a Court of Revenue had expired, the plaintiff would he left without a 
remedy. In such a case the plaintiff who bad had a perfectly good cause 
of action against the defendant would, by reason of the transfer, 
which was authorised by the Legislature hy s. 22 of Act No. XII of 1887, 
and which was made by the District Judge for purely administrative 
purposes to relieve the congestion of pending tiles in his own Court, and 
without any knowledge of the points arising in the appoal, bo deprived of 
the decree which he had rightly obtained on the merits from the Munsif, 
and which the District Judge would have boen bound to affirm had he 
himself tried the appeal, and would in such ease be left without a remedy. 
We say that in such a case the plaintiff would be left without a remedy, 
because Acc No. XII of 1881 provides by s. 94, so far as the institution 
of suits is concerned, its own [369] period of limitation and the Legisla- 
ture has not made applicable to suits in a Court of Revenue, s. 14 of 
No. XV of 1877, and Act No. XU of 1881 contains no provisions similar 
to that contained in s. 14 of Act No. XV of 1877. 

Notwithstanding the considerations to which we have referred, some 
of us doubt that the Legislature had present in its contemplation ss. 206, 
207 and 208 of .Act No. XII of 1881 when Act No. XII of 1887 was pass- 
ed, but we all feel that we must apply s. 22 of Act No. XII of 1887, in 
accordance with its obvious construction. 

We hold that in this case the Subordinate Judge should have proceed- 
ed under a. 207 or s. 208 of Act No. XII of 1881 as the case might be. 

We would set aside the decree of the Subordinate Judge and remand 
the case under 8. 562 of Act No. XIV of 1882. With this expression of 
opinion tbo appeal will go back to the Bench which made tbo reference for 
disposal. 
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16 A 369 = 14 A.W.N. (1894) 117. 

APPELLATE CIVIL. 

Before Mr. Justice Tyrrell and Mr. Justice Bancrji. 

Chandar Kishore {PlaintiJ) v. D.ampat Kishore and others 

(Defendants).'^' [2nd May, 1894.) 

Hindu law— Joint hindv family — Transjer by one member of his share in the joint family 
property to another member. 

One member of a joint Hindu family cannot transfer his undivided share in 

the joint family property to another member of the family without the consent 

of the rest of the c>- sharers. 

[F., 1 Ind. Cas. 83; R., A.W.N. (1908) 163 = 6 A.L.J. 11 (13) = 5 M.L.T. 66 (67) ; A.W. 

N. (1908) 200.] 

The plaintiff in this case sue.l for the partition of certain bouse 
property belonging to himself and others as members of a joint and 
undivided Hindu family. As to some of the property he claimed that an 
one-bbird share should be allotted to him, but as to other portions he 
claimed a two-thirds share, alleging that he had acquired by purchases the 
share of one of the other members of the joint family previously to the 
suit. 

[370] The Court of first instance held the purchase by the plaintiff of 
the share of his co-parcener to be proved and to be a valid transaction, and 
gave the plaintiff a decree. 

On appeal by the defendant, Dampat Kishore, the lower appellate 
Court found that the sale-deod upin wliioh the plaintiff’s case was largely 
based had not been died in time and therefore could not be used as evidence, 
and that in any case that the transaction which was sought, to be proved 
thereby was invalid under the Hindu law, and, allowing tl)e appeal, dis- 
missed the plaintiff’s suit. The plaintiff then appealed to the High Court. 

Messrs. T. Conlan and D. N. Banerji, for the appellant. 

Paudit SuiuJar Lai, and Baboo Durga Charan Banerji, for the res- 
pondents. 

The judgment of the Court (Tyrrell and Banerji, JJ.) was 
delivered by Banerji, J: — 

JUDGMENT. 

In this case the only question which arises is whether a member of 
a joint Hindu family can validly alienate his interest in the joint family 
property to one of bis co-sharers without the consent of his other co- 
sharers. It is settled law so far as these Provinces are concerned, that in 
cases governed by the Mitakshara law, one sharer has no authority 
without the consent of his oo-sharers to dispose of his undivided share, 
except for the benefit of the joint family. No exception has been made 
in this rule as far as we are aware in favor of persons who transfer their 
undivided shares to oue of the members of the co-parcenary body without 
the consent of the rest. If the alienation be regarded as a surrender of 
the interest of the person making the alienation, it is a surrender to the 


• Second Appeal No. 358 of J 893. from a decree of H. G. Prarse, Erq.. Djetnot 
Judge of Agts, dated the 9tb March, 1893, modilyiDg a decree of Babu Baijnaih, Sub- 
ordinate Judge of Agra, dated the Ist September 1B92. 
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whole of the oo-parcenary body and cannob enure to the peculiar benefit 1894 
of one of them. No authority has been cited in support of the contention May 2. 

raised in this appeal. In the view we take of the case the decree of the 

lower appellate Court is perfectly sound. The appeal is dismissed with Appel- 
costs. LATE 

Appml dismissed. CIVIL, 


16 A. 371^14 A.W.N. (1894) 115. 

[371] APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Jmticc, and Mr. Justice Blair. 


16 A. 369- 
14 A.W.N, 
(1894) 117. 


Shankar Prasad [Dccree-holder) v. Jalpa Prasad and others 

[Jitdgmeni-dehtor^). [2nd May, 1891.] 

Execution of decree -Decree payable by in:>lnlmenls with proviso ns to c.iecutiou ol entire 
decree on default in payment of instalment — Construction of decree - lAmitation. 

Where a decree for nionoy \6 made payable by insUlmeiits with a proviso to the 
offcct that on defauU being nnd'» in pavin mt of the inst.»lin?nts the dccree holdot 
is entitled to execute the docrc ! for the whole amount due, such a decree is to be 
constiued as much as possible in favour of the decree-hold»^r, and unless the decree 
clearly leaves the decree-holder no option on the happening of a default but to 
execute the decree once and for all for the whole amouut due under it, the decree- 
holder may execute it on tiie happening of the first,, second or anv subsequent 
default, and lirnitatiou will run against bim in respect of each instalment 
separately from the time v/hon .such instalment may become due. 

[Dlss., 14 Ind. Cas. 6S5 lCB8) = 8 N.L.R. 144; F.. 30 A. 1‘23 = 5 A L.J. 72^A.WN. 
(1908) 36; 6 P.R. 1913; R,. 27 H. 1 ; 11 A.L.T. 224 (229); 11 Ind. Cas. 626 
(527); 14 0,0. 129 (132); 100 P.R 1902= 131 P.L.R. 1902; 16 lod. Cas. 842 
(813)=172 P.L.R. 1012 = 271 P.W.R. 1912; 1ft Ind. Cas. 731 <732); 8 NLR 
44 (49): D.. 28 A. 249 = (1005) A.W.N. 268 = 2 A. L.J. 828; 24 C. 281=1 CW 
N. 229.1 

The facts of this case sufficiently appear from the judgment of the 
Court. 

Pandit Sundar Lai, for the appellant. 

Munshi Jtam Prasad, for the respondents. 

JUDGMENT. 

Edge, C.J. and Blair, J.— This is an appeal under the Letters 
Patent. In March 1882 a decree, apparently by consert, wa.s passed on a 
hypothecation bond, the decree being lor a principal sum of Rs. 1,879-11 
with costs and interest, and future interest at 8 annas per cent, per mensem. 
The decree provided that the principal with the interest should be paid by 
eight instalments commencing from Jetb, 1289 F., and it contained the 
following provision ; — "And in case of default and non-payment of any 
instalment the plaintiff has power to realize in one lump sum from the 
property hypothecated in this decree and from the defendants personally 
the entire decretal money payable up to that time by executing the decree.” 
The first two instalments wore duly paid. The third insiulment, which 
became due in Jeth, 1291 F, i.c., in Mayor June, 1884, was nob paid, nor 
was any subsequent instalment paid. 

The application for execution out of which this appeal arises was 
made on the 21st of November 1887. The application was dismissed 
in the Court of first instance on the ground that it was [372] time barred 

• Appeal No. 27 of 1691, under section 10 of the Letters Patent. 
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In the lower appellate Court that order was con6rm0(3, and on appeal a 
Judge of this Court dismissed the appeal, confirming the order of the 
Court below. It is contended on behalf of the judgment-debtors, respondents, 
that on the happening of the first default, viz., in May or June 1884, the 
decree-holder not only got the right, but was bound to execute the decree 
for all the decretal money not then paid, and that from the date of that 
default limitation began to run, and this application, being the first which 
was made, having been more than throe years from the date of the first 
default, was time-barred. 

The application was to execute the decree for all the decretal money 
not paid at the date of the application. The decree-holder gave credit for 
the first three instalments, although in fact the first two only had been 
paid. That manccuvre probably was adopted to get rid of any question 
about limitation. On behalf of the judgment-debtors, respondents, the 
first case which was cited to us was that of Dulsook Rattan Chand v. 
Chngon Narrun (l). In that case it had been decreed that “ in case of 
default being made in the payment of any one instalment the whole 
amount of the decree should become payable at once." In considering 
what that decree was we must read “ should" as ‘shall.” The next case 
was Shib Dat v. Ralka Prasad (2). There the condition was that " in 
the event of default the decree shall be executed for tlie whole amount." 
Another case was Asmutullah Dalai v. Kalhj Chun Mitter (3). In that 
case the decree was that on failure to pay three successive instalments 
the entire amount shall be recoverable. In Mov Mohun Roy v. Durga 
Churn Gooee (4) the decree was that in default of payment of any one 
instalment the entire amount of the decree should be recoverable by pro- 
ceedings in execution. We refer to these cases first. It appears to us 
that where it is evident from the wording of a decree that the intention is 
that on a default the decree shall be executed, and there is nothing to show 
that the judgment-creditor could exercise an option as to whether he 
should execute the decree in full on the hanpening of a default, or should 
[373] allow matters to go on, receiving his instalments, in such cases 
limitation would begin to run from the happening of a default. But it 
also appears to us that decrees for the payment of money by instalments 
should be construed as far as possible in favour of the judgment-creditor, 
whose right to get immediate payment of money duo to him is interfered 
with and suspended by making the decree one for payment by instal- 
ments, and that when the wording of a decree can fairly be construed as 
giving the judgment-creditor an option to execute the whole decree on the 
happening of a default, or to allow the decree to run on and leave the 
remaining instalments to be paid in due time, the decree should be con- 
strued as giving such option. It is difficult to construe decrees which are not 
before us, and in looking into reported decisions one is not always enabled 
to tell what were the precise words used. Further, there is a great danger 
to be apprehended by construing one decree according to the construction 
of another which is not in precisely similar words. In the cases to which 
we have already referred it was apparently open to the Court to construe 
the decrees as leaving no option to the judgment-creditor, but compelling 
him to execute bis decree once for all on the happening of a default. On 
behalf of the respondents wo were also referred to Ugra Nath v. Lagan 
Mani (5). In that case execution of a decree for money was suspended so 
long as instalments of an annuity wore regularly pa id. That is not a case 

(1) 2 B. 366. (2) 2 A. 448. (8) 7 0. 56. (4) 15 0. 602. (6) 4 A. 83, 
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similar to the present, and we need express no opinion as to whether we 
agree with the decision in that case. The last case relied upon on behalf 
of the judgment-debtors, respondents, was that of Bir Naravi Paiida 
V. Darpa Narain Prodhan (1). In that case the decree apparently was 
based on a compromise and directed payment by instalments, with a 
proviso that if default was made in the payment of any instalment, then, 
without waiting for default in other instalments, it should be competent 
to take out execution and realise the whole amount of the kislibandi 
together with interest. The learned Judges in that case held that the 
decree-holder on the happening of a default was bound to execute the 
decree once and for all. If we had had that case to decide we should 
have been of [374] opinion that the decree-holder was in that case given 
an option, as the decree provided that in the event of a default “ the 
decree-holder shall be competent to take out execution,” which, in our 
judgment, is very different from a proviso that the decree-holder in case of 
default shall execute. 

On the other side we have been referred to the case of Ravi Culpo 
Bhaltacharji v. Ram Chumhr Shoinc (2) in which apparently, although 
the decree provided that in the event of default in payment of any of the 
instalments the whole of the decretal money should immediately fall due, 
the Court considered that the decree gave the decree-holder an option, 
and that it was not incumbent upon him to execute the decree once and 
for all on the happening of a default. The only other case to which we 
have been referred is that of Muliaviinad Islam v. Muhammad Ahsa 7 i (3). 
In that case the decree was for possession and provided that on a fixed 
sum for maintenance being paid periodically the decree should nob be 
executed, bub if default was made in the payment of any year's annuity, 
the decree- holder would be entitled to execute the decree for possession. 
Id that case this Court held that the decree-holder had an option. 

In the present case it appears to us that the intention was that the 
decree-holder on the happening of any default might, if he wished, execute 
the decree for all the decretal money then unpaid, but that it was not the 
intention that on the happening of a default the decree-holder should be 
bound to execute the decree once and for all. We consequently hold that 
the application for execution was not barred by limitation, as default had 
been made in the payment of an instalment within three years of the date 
of the application. 

The greatest difficulty which we have had was as to the amount for 
which the decree-holder was at the date of his application entitled to 
execute the decree. He had the option of executing the decree for “ the 
entire decretal-money payable up to that time,” oiz., the time of default. 
That was susceptible of two different constructions. One possible con- 
struction is that he could only execute his decree [375] for the instalment 
or instalments due at the time of the default which be relied upon, and 
for interest due at that time. The other and more reasonable construction 
is that on the happening of a default the decree-holder was entitled 
to execute his decree for so much of the full decretal money and so much 
of the interest duo at the time as had not at that time been paid. The 

latter was apparently the construction put upon it by the parties to the 
suit. 

As to the instalment which became due in Jeth, 1291 F., we need 
nqt decide now whether the decree could be executed for it, as it is Dot 
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(2) 14 G. 852. 
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1894 claimed in this application for execution. We are of opinion that, with 

MAY 2. the exception of the instalments for which credit has been given, the 

decree-holder was entitled to execute the decree for the full balance of the 
Appel- decretal naoneys, being that part of the decretal moneys which had not 

LATE been paid at the date of the application arising on default and not given 

Civil, credit for, and for interest up to the time of realization. 

We allow this appeal, and set aside the decrees of this Court and of 

16 1. 371= the Courts below with costs in all Courts, and direct the first Court to re- 
14 A.W.N, instate on its file of pending cases the application for execution and to 
(1894) 115. proceed to dispose of it according to law. 

Appeal decreed. 

[See also Hutri Prasad Chotudliri v. Nasib Sxngh (I.L.R., 21 Calc. 541) referred 
to io S.A, No. 81 of 1893, decided od the lOtb of July 1894, iu which the Court {Edge, 
C.J.. and Banerji, J.), declined to reconsider the present case — Ed.] 


16 A. 375 = 14 A.W.N. (1894) 120. 

APPELLATE CIVIL. 

Before Sir John Edge, KL, Chief Justice, and Mr. Justice Banerji. 


Partap Singh {Defendant) v. Narain Das (Plaintiff.)* 

[7th May, 1894.] 

Act No. XII of 1881 {N. W. p. Pent Act), ss. 190, 191— Cioif procedure Code, ss. 562, 
5^8, cl. {'2Q)^ Appeal from Court of Revenue to District Judge-Remand by District 
Judge under $. 562 of the Civil Procedure Code— Appeal to High Court from order 
of remand. 

Section 190 of Act No. Xll of 1881 makes s. 562 of Act No. XIV of 1882, 
applicable to appeals from a Court of Revenue to a District Judge, and where in 
such a case a District Judge has made an order of remand under s. 562, an 
appeal will lie from such order to the High Court under s. 588, cl, (28) of Act 
No. XIV of 1882. 

£376] The facts of this case suflBcienbly appear from the judgment of 
the Court. 

Mr. D. N. Banerji, for the appellant. 

Babu Durga Charan Banerji, for the respondent. 

Edge, C. J., and Banerji, J.— This is an appeal by the defendant in 
the suit from an order of remand made under s. 662 of Act No. XIV of 
1882 by the District Judge of Meerut in appeal from a decision of a Court 
of Revenue. The plaintiff had brought his suit claiming a share of 
profits in a village, in respect of the years 1295, 1296 and 1297 F. In 
the year 1295 F. the plaintiff was the lambardar : in 1296 and 1297 
F., he was not the lambardar, but merely a co-sharer. The Court 
of Revenue dismissed the suit, holding that the claim in respect of 

1295 F. was barred by time. The ground upon which the claims for 

1296 and 1297 were dismissed are immaterial in this appeal. The 
District Judge set aside the decree of the Court of Revenue and made the 
order of remand now under consideration. On behalf of the defendant it 
has been contended that the suit in respect of 1295 F. was barred by 
limitation. The rule of limitation applying in this case is that contained 
in the first paragraph of s. 94 of Act No. XII of 1881, which prescribes a 
period of three years from the day on w hich the arrears of renter revenue 

• First Appeal No. 110 of 1693, from an order of A.;M. Markham, Esq., District 
Judge of Meerut, dated the 29th June 1898. 
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Of share of the orofits of a mahal or of village expanses and other dues 
beoame due. Tne claim in respact of 1295 F. was as follows : — 

The plaintiff alleged that the defeadaut had collected more than his 
share of the rents of the mahal and that he, the pl.iintiff, had paid the 
Government revenue due by the defendant an<l certain other expenses, and 
according to the account made out by him on the balance of all these items, 
if the account was correct, the sum claimed as profits would be due 
assuming that limitation did not apply to any of the items. Now the 
Government revenue, which is alleged to have been paid by the plaintiff 
and which he has brought into account, was paid partly on the 20th 
of December 1887, and partly on the 25th of Miy 1888. the last pay- 
ment being male on the latter date. In the Meerut district, in which the 
[377] mahal was, the land revenue was due and pavablo in respect of the 
Kbarif instalment on the 20bh of December and 20th of January, and that in 
respect of the Rabi instalment on the 25th of May. This suit was brought 
on the 30th of June, 1891, in a Court of Revenue. It is quite clear 
that if the plaintiff had claimed to recover arrears of revenue in respect 
of 1295 F., his suit in that respect was barred by limitation. We 
are of opinion that he cannot avoid limitation by mixing up in the 
account the arrears of Government revenue for that year as a debit against 
the defendant, and that, so far as he debits the defendant with those arrears, 
he is in effect claiming them or part of them as arrears of revenue, 
although nominally he claims merely a share of profits. It is not a ques- 
tion here of setting out for purposes of account arrears of revenue as a debit 
against the defendant and giving credit for equivalent payment in 
respect of those arrears on the other side of the account. There are 
no credits given in this account. It is wholly one-sided, and it is mani- 
fest that, if the arrears of Government revenue which had been brought 
into the account by the plaintiff were struck out of the account, the 
plaintiff would recover so much less in this suit, even if he proved all the 
other items of account. Consequently, whatever he chooses to call his suit, 
we must regard it, qua the items of Government revenue, as a claim for 
arrears of revenue. So much of the claim as r.dates to the arrears of 
revenue in this particular case in respect of 1295 F., is barred by limita- 
tion and the order of the Court below must in that respect be varied by dis- 
missing the plaintiff’s claim for arrears of revenue in regard to 1295 F. 

It has been contended on behalf of the plaintiff that this appeal does 
not lie. The contention is based on the suit being a suit which except in 
appeal, is confined to a Court of Revenue and the appeal to the Civil 
Court being one specially granted by statute, namely. Act No. XII of 
1881. This contention is the result of the peculiar wording of s. 190 and 
0 . 191 of Act No. XII of 1881. To deal first with s. 190 ; by that section 
the rules for the time being in force in regard to all proceedings which 
may be bad in respect of [378] appeals from the decisions of Civil Courts 
shall be applicable to appeals to the District Judge or the High Court 
under that Act. The decisions of Civil Courts referred to in s. 190 may 
result either in a decree or in an order, and under the Code of Civil 
Procedure appeals are given from decrees and also from certain orders. 
It is to ha noticed that in s. 190 the Legislature did not use the words 
orders’ or ‘decrees,’ but used the words “ decisions of Civil Courts.” It 
appears to us that s. 562 of Act No. XIV of 1882 was bv reason of 
8. 190 of Act No. XII of 1881 applicable to the appeal from the Court of 
Revenue to the District Judge, and we think it is not straining the law to 
hold that when s. 562 of Act No. XIV of 1882 can be applied by a District 
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1894 Judge in an appeal from a Courts of Revenue, s. 588, cl. (28) gives an appeal 

May 7, from his order passed under s. 562, although the appeal before the 

District Judge was one from a Court of Revenue and not from a Civil 
PPEL Court. Section 191 of Act No. XTI of 1881 is copied from s. 191 of Act 

Late No. XVITI of 1873, the only difference being that for " the Indian Limita* 

Civil, tion Act, 1871,’' in s. 191 of Act No. XVIII of 1873, in s. 191 of Act 

1881 the words “ the Indian Limitation Act, 1877,” are substi- 
' ” tuted. When Act No. XII of 1881 was passed there were no anneals called 

Haoai /on ^pscial appeals ’ under the then Code of Civil Procedure. There were, 
1 • however, under Act No. VIII of 1859, which was the Code of Civil Procedure 

in force when Act No. XVII of 1873 was passed, ” special appeals.” Those 
special appeals under Act No. VIII of 1859 were not confined to the appeals 
to which Chapter XLII of Act No. XIV of 1882 applies. They included in 
some cases what would now be called appeals from orders, e.g., an appeal 
lay as a special appeal from an order made under s. 351 of Act No. VIII of 
1859, that section corresponding with s. 562 of the present Code of Civil 
Procedure. The order which was made under s. 351 of Act No. VIII of 
1859 was, as appears by the wording of the section, treated as a decree, and 
from that decree a special appeal lay. The Legislature in passing Act 
No. XII of 1881 possibly overlooked the fact that they were using in 
s. 191 language which was only applicable to a state of things which 
existed when Act No. VIII of 1859 was the Code of [379] Civil 
Procedure. We must give a reasonable interpretation to the words of the 
Legislature, and we must presume that when they were giving an appeal 
» to the District Judge under s. 191 and making such appeals subject to the 
rules relating to special appeals under the Code of Civil Procedure, they 
were using the term ” special appeal ” as it had been used in Act No. VIII 
of 1859. They did not intend to pass a section which would be totally 
inapplicable having regard to the then existing state of things. Taking 
that view of s. 191 of Act No. XII of 1881, we are of opinion that this 
appeal lay under s. 588 of Act No. XIV of 1882. 

We vary the order of remand by dismissing tbe plaintiff's suit so far 
only as it is a claim in fact for arrears of revenue in respect of 1295 F. 
In other respects we affirm tbe order of remand. Costs of this appeal will 
abide tbe result. 

Order modified. 

379 = 14 A.ff.M. (1394) 123, 

APPELLATE CIVIL. 

Before Sir John Edge, Kt,, Chief Justice, and Mr. Justice Banerji. 

Shimbhu Nath and another {Plaintiffs) v. Gayan Chand 

{Defendant).'* [8bh May, 1894.] 

Hiiidu lav)-^ Jains — Widmo — Power of widow to deal with deceased husband's prope7'ty— 

Custom— Evidence of custom— Jtidicial decisions. 

Held that amoDgat Agatwala Banias of the Saraogi seot of the Jain religion a 
widow has full powoc of alienation in reepsot of the non-anoestral property of 
her deceased husband ; but that she has no such power in respect of the property 
which is ancestral. Held also that where a custom alleged to be followed by 
any particular class of people is in dispute, judicial decisions in w hich such 

• Second Appeal No. 480 of 1898, from a deoreeof T. Benson, Esq., District Judge 
of Saharanpur, dated the 4th January 1893, reversing a decree of Maulvi Jafar Husain, 
OffioiatiBg Subordinate Judge of Saharanpur, dated the 16th February 1891. 
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custom has been recognized as the custom of the class in question are good 
evidence of the existence of such custom. Sbeo Singh Rai v. Dakho (U referred 
to. Ctiotay Lall v. Chunnoo Lall |2> explained. Hoolas R(u v. Bhowani (3) and 
Behari Lall v Sockbasi Lall (4) commented upon. 

[R., 27 C. 379; 1 Ind. Cas. 937 (938) ; 3 S.L.R. 5 (G).] 

The facts of this case sufficiently appear from the judgment of the 
Court. 

Munshi Ravi Prasad, for the appellants. 

[380] Pandit Sundar Lai and Bahu Ratan Chaud, for the respondout. 

JUDGMENT. 

Edge, C.J., and Baner.ii, J. — Tlie plaintiffs in the suit are appel- 
lants here. The suit is brought to ol)taio a decree for possession of and 
certain declarations in respect of certain property which was given by one 
Musammat Gulabi to the defendant. Gulabi died before the suit. Her 
husband had died before she made the gift. Her husband Sant Lai 
was a nephew of the plaintiff s. They claim to bo entitled to this property 
as the next reversioners and allege that their right arose on the death of 
the widow. The parties are Jains, being Agarwala Banias of the Saraogi 
sect. They live in the district of Saharanpur. The property claimed is 
immoveable property. The District Judge in anpeal found that by the 
custom of this sect and caste of Jains a widow had an absolute power of 
disposal over the property left by her husband, whether that property 
was ancestral or self acquired by the husband. On behalf of the plaintiffs 
it is contended that there was no evidence on which a Court could come 
to the findings at which the District Judge arrived. That there was some- 
thing which may bo called evidence appears by the record and his judg- 
ment, but we apprehend that a Judge when trying a case by himself is 
bound to act in a similar way with regard to evidence as he would be 
bound to act if he were trying the case with a jury ; for example, where it 
would be the duty of a Judge to direct a jury that the evidence before 
them was not evidence upon which they could find as to a certain issue, 
he would be bound, when trying the case by himself, to deal with that 
evidence as insufficient to enable him to come to a finding on that issue. 

Now there was evidence given as to three transactions in this 
family with the object of showing that a Jain widow of the Agarwala Bania 
caste and the Saraogi sect had an absolute power to dispose of not only 
the self'acquired but also the ancestral property of her deceased husband 
to which she had succeeded. The first piece of that evidence was that a 
member of this family, one Musammat Parmeshri, the widow of one Sujji,had 
made an alienation ; but it appeared that in making that alienation she had 
been [381] joined as alienors by all her deceased husband’s brothers, who 
were the nearest reversionary heirs. That is no evidence of the custom. It 
is in fact, so far as it goes, evidence from which it might be inferred that the 
widow had no power to alienate by herself the property which she alie- 
nated in that case. The other two cases bad reference to the transactions 
of one Musammat Hardevi. In one case she sold some property and 
banded over the proceeds to her son-in-law. In the other case, she made 
a deed of gift in his favour, but never gave him possession of the subject 

(l) 6 N.W.P.H.C. R. 382 and 1 A. 638. {2} 4 C. 744. 

(3) 8.D.A.N.W.P. [7th Nov. 1864) an unreported case cited in 6 N.W P.H.C.R. 
382. 396, 397. 

(4) S.D.A.N.W.P. unreported (iGth Nov. 1865) cited in 6 N.W.P.H.C.R- 382, 898, 
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of the gift. The latter case of course proves nothing, except that the 
lady did nob carrv out her intention. The case in which the lady sold 
the properoy and handed over the proceeds to her son-in-law affords evi- 
dence of so flimsy a kind that it would be the duty of the Judge not tp 
leave it to the jury on a question of custom, particularly when it appears, 
as was the case there, that the nearest reversionary heir was only seven 
years old at the time. In our opinion evidence such as that afforded by 
these three instances was nob evidence which could in any sense be 
considered as suflicienb to entitle either a Judge or a jury to find the 
alleged custom. 

We now come to the other evidence in the case, which consisted of 
judicial decisions. It appears from the judgment of the District Judge 
that part of this property was ancestral and part was non-ancestral. Now 
we shall deal with the question of custom as to the part which was non- 
ancestral first. In the case of Sheo Singh Rai v. Dakho and Murari (1) 
their Lordships of the Privy Council held on the evidence in that case that 
there was a custom amongst Jain Agarwala Banias of the Saraogi sect 
according to which a widow had full power to alienate the self-acquired 
property of her deceased husband. In our opinion the property which was 
non-ancestral in the present case must he regarded for the purposes of this 
suit as subject to that custom. 

It was contended by Mr. Ravi Prasad for the apoellant that the fact 
that this custom had been established in Sheo Singh Rai's case was not 
sufficient evidence to support the finding of the District [382] Judge 
on that part of the case. There was no evidence to the contrary, and 
the custom which was proved there was not proved as the custom of any 
particular family, but as the custom, in these Provinces certainly, of that 
sect of Jains, and in our opinion that ruling was very strong evidence of the 
custom. We hold that the judgment in question did afford evidence that 
Musammat Gulabi had power to make a gift of the property which was 
not ancestral property. We do nob regard what was said by their Lord- 
ships of the Privy Council in the case of Chotay Lull v. Ghunnoo Lall (2) 
as meaning that in a case in which the question was merely whether an 
Agarwala Bania widow of the Saraogi sect could alienate property, the 
finding in Sheo Singh Rai v. Dakho would nob afford sufficient evidence 
of a custom to support tbo alienation, but we regard the observations of 
their Lordships in that passage as an answer to the much wider application 
by Mr. Cowell in his argument of the judgment in Sheo Singh Rai v. 
Dakho. 

The only judicial decisions to which we have been referred by Pandit 
Sundar Lai on behalf of the defendant-respondent in support of the pro- 
position that in this sect and division of the Jains a widow can by custom 
alienate the ancestral property of her deceased husband were two oases 
referred to in the judgment of this Court in Sheo Singh Rai v. Dakho (1). 
The first was that of Hoolas Roe v. Bhowani (4). In that ease the Sadr 
Diwani Adalat had set aside the judgment of the Court below on the ground 
that it had been arrived at on evidence nob taken upon oath. The evidence 
consisted of the answers of certain bankers of the Saraogi sect resident at 
Delhi. The Sadr Court remanded the case with an intimation that fresh 
commissions should issue, nob only to Delhi but to Benares and any other 
place in the North-Western Provinces in which Jains we re known to 

(1) 6 N.W.P.H O.R. 382 and I A. 688. (2) 4 0- 744 (752). 

(4) 8.D.A.N.VV.P. (7th Nov. 1864), an unreporbed case cited in 6 N.W.P.H.O.R. 
382, 396, 397. 
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reside. There was in fact no further judicial decision of the matter, as the 
parties referred their dispute to arbitration, and the Arbitrators, on some 
ground of which wearenot in formed, decided in favour of the alienation made 
by the [d83] Jain widow. That case does not in our opinion afford evidence 
upon which a Court would be entitled to depart from the ordinary rules 
of Hindu law on such an important matter as a widow’s rights in dealing 
with the ancestral property of the fiunily. 

The other case was that of Behan Lalv. Sookha.si Lall fl). We have 
looked at the record in that case, and we find that there the Judges 
expressed a view that fanilies of the Jain sect are not bound by the Hindu 
Sbasters. We may remark that that view is only correct where a custom 
is proved clearly to exist amongst the Jains which is at variance with the 
Sbasters, and that where no such custom is proved the rules of Hindu 
law apply to them. That was decided by the Privy Council in Chotaij 
Lall y. Chunnoo Lnll('2). We also find that those learned Judges hold 
that the Saraogi widow in that case was entitled to alienate ancestral 
property, because in the case of Hoolas Rae v. Bhowani, to which we 
have referred, the persons whose opinions were taken on commission in 
that case stated that to be the custom. In our opinion there was in this 
case no evidence which a Judge couli leave to a jury or on which he him- 
self could find that there existed a custom in this sect by which Musammat 
Gulabi was entitled to alienate the ancestral property which hail been of 
her husband. 

Under section 566 of the Code of Civil Procedure, we refer to the 
District Judge the issue as to what portion of the property in dispute was 
the ancestral property of Sant Lai and what portion of the property in 
dispute was non-ancestral. Ten days will bo allowed for filing objections 
on the return to the reference. 

Issue referred. 
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APPELLATE CIVIL. 

Before Mr. Justice Knox and Mr. Justice Blair. 

* 

Akbar Husain [Plainti^') v. Abdul Jalil and another 

{Defendants). [8th May, 1894.] 

Muhammadan law—pre^emption — Talah-i-ishtishhad-~Talab i‘mawa$\bQ.t. 

In making talab i-iihtuhhad under the Muhammadan law it is essential to th«^ 
validity of that proceeding that the person making the demand should in some 
form or [384] another distinctly state that he had prior thereto, made what is 
known as the immediate demand ('tufab i-tnau;asi6af}. Rujjub Ali Chopedar v. 
Chundi Churn Badra (3) referred to. 

[P.,20 A. 457; R.. 20 A. 499.] 

The facts of this case were as follows : — 

The plaintiff sued the defendants-respondents, the vendors, together 
with certain other persons, the vendees, for pre-emption of a certain 
bouse. They alleged that they came to know of the sale on the 8tb of 

* Second Appeal No. 414 of 1893, from a decree of Babu Promoda Charan Baoerji, 
Judge of the Small Cause Court. Allahabad, dated the 22nd December 1892. reversing 
a decree of H. David, Munsif of Allahabad, dated the 20th August 1892. 

(1) 8.D.A.N.W.P. unreportod (16th Nov. 1868) cited in 6 N.W.P H C R 

382, 898. (2) 4 C.744. <3) 17 q. 643. ‘ 
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1894 January, 1891, and thereupon without delay took the necessary preliminary 
M.\Y 8 . steps by making the immediate demand and the demand with invocation 

— of witnesses, and thev claimed possession of the house upon payment of 

Appel- Rg. 30. 

LATE The defendants, amongst other pleas, denied the plaintiff’s right to 

Civil, pre-empt, and in particular that he had fulfilled the requirements of the 

Muhammadan law as to talab-i‘Viatvasibai and talah-i-ishtishhad. 

16 A. 383= Court of first instance (Munsif of Allahabad) declined to apply 

14 A.W.N. Muhammadan law of pre-emption at all ; and, holding that, according 
(1894) 122. “justice, e(]uity and good conscience,” the plaintiff was not entitled to 

pre-empt, dismissed the suit. 

The plaintiff appealed, and the Subordinate Judge holding that as a 
matter of "justice, equity and good conscience,” the Muhammadan law of 
pre-emption should be applied, remanded the suit under s. 662 of the 
Code of Civil Procedure. 

On remand the Munsif decreed the plaintiff’s claim, holding that 
the necessary formaiities of .the Muhammadan law had been complied 
with. 

The defendants, vendors, appealed, and, the appeal coming before a 
different Subordinate Judge, the Court held that the plaintiff had not 
complied with the strict requirements of the Muhammadan law in the 
manner of making his talab-i-ishtishkad, inasmuch as no reference had 
been made therein to the previous talab-i-mawasibat, and accordingly the 
Court allowed the appeal and dismissed the plaintiff’s suit. 

[385] The plaintiff then appealed to the High Court. 

Pandit Suraj Nath, for the appellant. 

Mr. Abdul Majid, for the respondents. 

JUDGMENT. 

Knox and Blair, JJ. — The sole question with which this second 
appeal is concerned may be briefly summed up as follows In making 
talah-i-ishtishhad under the Muliammadan law is it, or is it not, essential 
to the validity of that proceeding that the person making the demand should 
in some form or another distinctly state that he has, prior to this dema^. 
made what is known as the immediate demand — talab-i-uiawasibat ? We 
are of opinion that this question must be answered in the afiSrmative. We 
do not lay down that the use of any precise formula, such as that set out in 
Hedaya, Book 38, Chapter 2, about the middle of the chapter, is the only 
formula that would prevail, for in the same book and chapter it is distinctly 
laid down that it is not material in what words a claim is preferred, it 
being sufficient that they imply a claim ; but, so far as we have been 
referred to the texts on the subject, viz., the Fatawa Sirajiya, page 
416. Calcutta edition, 1827, the Hedaya abovemenbioned and Baillies 
Muhummadan law. they all of them appear to lay particular stress upo 
the fact that wherever a talab-i-ishtishhid is required mention must oe 
made of the fact that a talabd-mawasibat has been previously made, a j 
the course of the argument, our attention was directed to the case j 
Bujjub AH Ghopedar v. Chundi Chum Bhadra (1) where the precise 
question which is before us in this second appeal was made the su J 
of a reference to the Full Bench, and it was there held of the | 

ishtishhad that it consists in the party going upon the land the right oi P 
emption bo which he claims, or to the selle r or purchaser, and saying t^ j 

~ (l) 17 0. 643. 
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he is a olaimant of pre-emotioo, that he has already asserted his claim 
and that he oontinues to do so, and at the same time invoking witnesses to 
the factof his having made it. This view of law appears to us fully borne out 
by the original texts of theMuhammadan lawto which we have been referred. 
Mr. Suraj Nath who appeared for the appellant exerted his utmost in 
the [886] contention that all that was necessary for the validity of a talab- 
i’ishtishhad was that there should be a claim for pre-emption on the spot 
and in the presence of the pre-emptor. He further contended that if we 
were not satisfied with this view of the law the case should be remanded for 
a finding as to whether or not any of the witnesses to the talah-i inamisihat 
were present when the talab-i-ishtishhad was made. We are satisfied 
that the lower appellate Court did intend to find, and did find, that no 
witness had been proved to be present by the appellant, who should have 
put the matter into proof. There is therefore no need for a remand. The 
appeal fails and is dismissed with costs. 


1894 

May 8. 

Appel- 
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Civil. 

16 A. 383 = 
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(1894) 122. 


Appeal disviissed. 


16 A. 386 = 14 A.W.N. (1894) 129. 

APPELLATE CIVIL. 

Before Mr. Justice. Kuos am/ Mr. Justice. Bauerji. 


Lachmi Narain {Defendant) v, Jethu Mal (Plamtiffj. 

[25th May, 1894.1 

Mortgage — Men tgage of two portionn of a house u'ith a common party trail to two separate 
mortgagees — Interference with cemmm trail by one oj the mortgagees — Right of suit — 
Act IV of 108-2 ['Pransfer of Property Act), s. 76. 

The owner of a houi^o, having builr. up a door which gave rommuDication be- 
tween one-half of the bouse and the other, mortgaged each half separately to 
separate mortgagees. One of such mortgagees re-opened the door communicating 
with the other mortgagee’s portion of the house. Held that a good action would 
lie on behalf of the other mortgagee against the mortgagee who had opened the 
door to compel him to close it. 

The facts of this case sufficiently appear from the judgment of Knox, J. 
Mr. D. N. Banerji, for the appellant. 

Munshi Madho Prasad, for the respondent. 

JUDGMENT. 

Knox, J. — The subject-matter of the suit out of which this second 
appeal arises is a party wall in a bouse, part of which is in possession of 
the appellant and part in possession of the respondent. Appellant and 
respondent both hold the portions of which they are in possession as 
niortgagees from one common mortgagor. It is found by the lower 
appellate Court that the wail in question is a [387] wall, to the 
possession of which both appellant and respondent are jointly entitled. 
The appellant has opened in the party wall a door in such a manner that 
there is now communication between both portions of the house. It is 
admitted that the door which he has thus opened existed at a time prior 

• Second Appotl No. 64 of 1893, from a decree of L. Porter. Esq., District Judge 
M Sabaraopur, dated the 9th September 1892, confirming a decree of Maulvi 8;ed 
Muhammad, Subordinate Judge of Sabaranpur. dated the 17tb July 1890. 
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1894 to the mortgages in favour of the parties to this appeal. The respondent 

May Q5 asks for a decree to have the door closed and restored to the condition in 

which it was and has been from the time he entered on the property as 

Appel- mortgagee until the recent re-openiog of it by the appellant. Both the 
LATE Courts below granted him a decree as prayed for. It is now contended in 
Civil, appeal before us that the respondent cannot institute a suit for this relief, in- 

asmuch as he is only a mortgagee in possession and not the real owner of the 

16 A. 386= property. It was also contended that the act of the appellant in re-opening 
14 A.W N. the door did not amount no an ouster of the respondent from his possession. 
(1894) 129. We were referred to Sio.dman v. Smith (l). We need not, however, consider 

this latter contention. We are of opinion that upon a proper construction 
of s. 76 of the Transfer of Property Act f Act No. IV of 1882), the respon- 
dent was not only bound hinaself not to commit any act which was 
destructive to the property, but also to restrain others from doing so. It 
was argued with considerable force by the learned counsel who appeared 
for the appellant that the re-opening of adooc which had previously existed 
could not be considered an act destructive to the property. The answer 
to this is that the mortgagor when he mortgaged the property, for reasons 
which weighed with him. and which are sufficiently obvious, as he was 
mortgaging the property to two different persons, went to the expense of 
closing the door of communication, and the respondent is responsible for 
handing back tbe property to him as far as possible in the same condition 
in which ha received it. An act like the opening of this door, altering as 
it does materially the condition of the property, unless it can be clearly 
shown to be an improvement, is destructive of the property, for we must 
take it that the owner in deliberately closing the door places it in the condi- 
tion in which [388] he considered it to be of most value. The appeal is 
dismissed with costs. 

Baner.JI, J. — I agree in dismissing this appeal. I am of opinion 
that the respondent is entitled to maintain this action not only on 
the ground that, as mortgagee in possession, it is his duty to preserve 
tbe mortgaged property from destruction, but also on the ground 
that, as such mortgagee, he has a possessory title in the mortgaged 
premises, and on the strength of that title he has the right to restrain 
others from trespassing on it. There-opening of a door of communication 
between the portion of tbe house mortgaged bo him. and tbe portion 
mortgaged to the appellant, which door had been closed before the morb- i 
gage, was an interference with his peaceful and comfortable enjoyment of ; 
the portion of the house mortgaged to him and an act of trespass which 
he was competent to prevent. Farther, his position, in so far as tbe party 
wall between the two portions of the mortgaged house is concerned, is 
analogous to that of a tenant in common. Such a tenant is entitled to , 
maintain an action of trespass against his co-tenant for an act destructive 
to the subject-matter of tbe tenancy in common, as “ such act ! 

contemplation of law to an actual ouster ” (Addison on Torts, 7th ed., 
p. 424). In the case to which the learned counsel for the appellant has 
referred it was held that where a building is placed against a wall by one 
of two tenants in common of the wall, and tbe wall is heighfeene an 
carried up into a chimney, this is evidence of an ouster of the other 
tenant in common, as the altered wall and the old wall are not 
things, and the nature of the property is substantially 
principle laid down in bhaboasa seems to me to be applicable to »hi8 oasa. 

(1) 26 L.J.Q.B, 3U. 
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The act of the appellant in re-oponing a door in tlie party wall substan- 
tially changed the nature of the property and amounted to an ouster of 
the respondent, thus affording him a cause of action for the present claim. 
The appeal is dismissed with costs. 

Appeal dismissed. 


16 A, 389 = 14 A.W.N. (1894) 139. 

[389] REVISIONAL CRIMINAL. 

Before Sir John Edtje, Kt., Chief Justice, and Mr. Jnslice Tyrrell. 

Queen-Empress v. Sheo Dial Mal. [2oth May, 1894.1 

Act XLV of I860. Indian Penal Code, s. 107— Instigation by means of letter— 
Place where offence may be tried. 

Where one person instigates another to the commission of an offence by means 
of a letter sent through the post the offence of abetment by instigation is complet- 
ed so soon as the contents of such letter become known to the addressee, and such 
offence is triable at the place where such letter is received. 

[DUb,, 23 C. 39; F., 2 C.W.N. 606 ; R.. 18 A.W.N. 33.] 

This was an application by Government for revision of an order of 
the Sessions Judge of Gorakhpur of the 8ch of September 1893, made in 
revision of an order of the Joint Magistrate of Gorakhpur, dated the 12th 
of July 1893. The facts of the case sufficiently appear from the judgment 
of the Court. 

The Public Prosecutor (Mr. A. Strachey), for the Crown. 

The Hon’ble Mr. Colvin and Mr. C. Boss Alston, for the opposite 

party, 

JUDGMENT. 

Edge, C. J. and Tyrrell, J. — The question which we have to decide 
is whether the Joint Magistrate of Gorakhpur had jurisdiction in the 
following matter. It must not be assumed from what we shall say in this 
judgment that we are deciding any question of fact. The questions of 
fact will have to be gone into by the proper Court. It was alleged that 
one Sheo Dial, a resident of Calcutta, sent through the post from 
Calcutta to bis agent at Gorakhpur a letter inciting that agent to procure 
the commission of a criminal offence in the Gorakhpur District. The Joint 
Magistrate was of opinion that as Sheo Dial was a resident of Calcutta 
and as the letter was posted at Calcutta, he, the Joint Magistrate at 
Gorakhpur, had no jurisdiction. The Sessions Judge, before whom the 
matter came in revision, was of opinion that the Joint Magistrate of 
Gorakhpur had jurisdiction, and also that a Magistrate in Calcutta would 
have jurisdiction, and, curiously enough, being of that opinion he dismissed 
the application for revision. [390] This is an application on behalf of 
Government for revision of these orders. 

It appears to us that, if it be the fact that Sheo Dial posted or caused 
to be posted in Calcutta a letter to his agent at Gorakhpur inciting that 
agent to the commission of a criminal offence in Gorakhpur, he was 
guilty of the offence of abetment so soon as that letter was received by 
and the contents became known to the agent in Gorakhpur, and, whether 
or not Sheo Dial could have been tried for that offence in Calcutta, he 
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1894 certainly could be tried for it in Gorakhpur. The instigating of the agent 
Mat 25. to commit the criminal offence in Gorakhpur was completed the moment 

that the contents of that letter came to the knowledge of the agent 

Revi- through the action of Sheo Dial. In the case of the Qiieen v. Ransford{l) 

SIGNAL the Court for Crown Cases Reserved doubted that there could be an incite- 
Criminal, cnent by letter to the commission of an offence unless the contents of the 

letter came to the knowledge of the person whom it was intended to 

16 A. 389= incite. They held in that case that there could be the misdemeanour of 
14A.W.N. attempting to incite to the commission of a criminal offence, the facts 
(1891) 135. being in that ease that the person to whom the letter was sent, being a 

school-boy, banded over the letter unopened and unread to his master. 
We set aside the order of the Sessions Judge and the order of the Magis- 
trate, and we direct that the Magistrate or bis successor proceed with the 
case. 


16 A. 390 = 14 A.V.N. (1894) 131. 

APPELLATE CIVIL. 

Before Sir John Edgc^ Ki., Chief Justice, and Mr. Justice Banerji. 


Ramu Rai and others {Judqmcnt'dchtors) v. Dayal Singh 

(Dccrec’holder) [28th May, 1894.] 

Execution of decree — Limitation— ActXV of {1-ndian Limitation Acl), s. 4— Pro- 

cedure applicable to execution of decrees— Review— Civil Procedure Code, s. 623. 

It is the duty of a Court to which ao application to execute a decree is present- 
ed to satisfy itself whether or not such application is barred by limitation. If the 
[391] Court on such an application omits to decide the question of limitation, or 
decides it against the judgment-debtor and in bis opinion wrongly, the judgment- 
debtor may either appeal or can apply under a. 623 of the Code of Civil Procedure 
for review of the Court's order, and this whether notice of the application for 
execution had been issued to him or not. 

A Court in executing a decree should look to the substance rather than to the 
form of applications presented to it. Where an application was made by » 
ment-debtor objecting to the execution of a decree against him on the ground that 
it was barred by limitation, previous objections to execution having been disallow- 
ed ; it was that the relief prayed for being one which could only be grantea 

by way of review the application should be treated as one for that purpose. 

The facta of this case are fully stated in the judgment of the 
Court. 

Mr. E, A. Howard, for the appellants. 

Mr. Abdul Majid, for the respondent. 


JUDGMENT. 


Edge. G. J. and Banerji. J.— This is a second appeal arising out of 

proceedings in execution of a decree for money. The decree-holder made 
an application for execution of the decree, and thereupon the Court issued 
notice, under s. 248 of the Code of Civil Procedure, requiring the judgment- 

debtors to show cause on the 18th of December 1889. why 

should not bo executed against them. The judgment-debtors did not 

appear on the 18th of December 1889. The case was called on and^e 


• Second Appeal No. 636 of 1893, from an r tder of Maulvi Abdul Ad^^ 

tional Subordinate Judge of Ghazipur, 'dated the 28rd February 1893, confirm g 
order of Babu Girdhari Lai, Munsif of Ballia. dated the 2 let November 1693. 

(1) 13 Cox. 9. 



RAMU RAI V. DAYAL SINGH 


16 All. 393 


yiii.i 


Court ordered that the fee for attaohment sliould be deposited on the 2l9t 
of January 1890. On the ‘ilst of January 1890, the Court, apparently 
without any further notice to the judgment-debtors, ordered certain pro- 
perty to he attached in execution of the decree. On the 7tb of February 
1890, the property was attached. On 21st of March 1890. the judgment- 
debtors filed an objection alleging that the execution of the decree was 
barred by limitation. There appears to have been several adjournments, and, 
on the 20th of November 1890. the objection was dismissed for default 
of appearance. On the 19tb of December 1890, the judgment-debtors 
presented an application asking to have their petition of objections restored 
under s. 99 of Act No. XIV of 1882. On the 22nd of September 1892. 
the Court dismissed that application, holding that by reason of Act 
[392] No. VI of 1892, s. 99 of Act No. XIV of 1882 was inapplicable to 
proceedings in execution of decree. On the same day, viz., on the 22nd 
of September 1892, the judgment-debtors filed a petition objecting to the 
executing of the decree on the ground of limitation. That objection was 
disallowed in the first Court and an appeal from that dismissal was dismiss- 
ed in the Court of first appeal. From the decree of the Court of first appeal 
this appeal has been brought. 

It has been contended here by Mr. E. A. Howard for the judgment- 
debtors, objectors, that the Court was bound under s. 4 of Act No. XV 
of 1877 to consider whether or not the application for execution was 
barred by limitation, and that it was bound to do so whether or not tiie 
objection that the execution was barred by limitation had been taken by 
the judgment-debtors. He also contended that the dismissal on the 22ud 
of September 1892. of the application made on the 19th of December 1890, 
did not under the circumstances bar the application in (jnestion in this 
appeal. He further contended that the application which was made on 
the 22Dd of September 1892, ought to have been regarded by the Court as 
an application to the Court to exercise its jurisdiction under s. G23 of Act 
No. XIV of 1882. On the other hand, Mr. Abdul Majid for the decree- 
holder contended that the Court was not bound to consider any question 
of limitation, as the judgment-debtor bad not appeared to show cause as 
required by the notice under s. 248 of Act No. XIV of 1882, and he relied 
upon 8. 249 of that Code. He also contended that the dismissal on the 
22nd of September 1892, of the application of the 19th of December 1890, 
barred the present application, and that the order which was passed on 
the 18th of December 1889, coupled with the order of the 21st of January 
1890, operated as res judicata on the question of limitation. He further 
contended that the present application could not be considered as an 
application under s. 623 of Act No. XIV of 1882. 


The following cases were cited to us in the coarse of the argu- 
ment: — Mungul Pershad Dichit v. Grija Kant Lahiri Chowdhry (1) 
[893] Nanda Rai v. Ratjhunandan Sijigk (2), Sher Singh v. Daya Rani ^3)1 
Maharaja Radha Parshad Singh v. Lai Sahah Rai (4), and Harida's 
Nandi v. Jadunath Dutt (5), but in the view which we take of this case 
we do not think it necessary to refer to any of these cases. 

It appears to us that a. 4 of Act No. XV of 1877 makes it obligatory 
on the Court to which an application for the execution of a decree is 
presented to consider and decide, so far as it can do so, whether the 
applic ation is within time or is barred by limitation. In our opinion it is 


(2) 7 A. 282. 

(&) 5 B.L.R. App. 66. 
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particularly necessary that a Court should be careful to ascertain for itself, 
so far as the record enables it, whether or not an application for execution 
of a decree is in time or is time-barred. On many of such applications 
the Court can make an order for the execution of the decree without 
issuing any notice under s. 248 of Act XIV of 1882. There are many 
cases to which tl>at section does not apply, and where that section does 
not apply the Court makes the order ex parte and without notice to the 
judgment-debtor. An application for execution of a decree ought, if it 
truly sets out the particulars required by s. 235 oi Act No, XIV of 1882, 
to enable the Court reasonably to satisfy itself whether or not the applica- 
tion is time-barred. There are possibly some few cases to which Art. 179 
of Sch. ii of Act No. XV of 1877 does not apply, and in which it is pos- 
sible that the particulars noted in s. 235 of Act No. XIV of 1882, or even 
the record of the case, might not afford the information to enable the Court 
to decide whether the application for execution of the decree would or would 
not be time-barred. In our opinion a Court, if it has not got before it the 
information necessary to decide the question of limitation, ought to compel 
the applicant for execution of a decree to furnish that information. What 
we have said in our opinion applies to the duty of a Court to which an ap- 
plication to execute a decree is made. We have now to consider what are the 
courses open to a judgment-debtor where an order has been madeforexecution 
of the decree, either upon notice to him under s. 248 or without notice bo him 
of [394] the application in cases to which s. 248 does not apply. The prin- 
ciple of the judgment of the Full Bench of this Court in Dhonkal Singh v. 
Phakkar Singh, (1) shows that neither s. 99 nor s. 158 of Act No. XIV 
of 1882 can be applied bo execution-proceedings. It appears to us that 
there are only two courses open to a judgment-debtor who desires, after 
an order for execution has been made after notice and in his absence, or 
without notice to him, to raise a question of limitation. One course is 
that of appeal. We do nob think, however, tbab be is limited to an 
appeal. Wo think that, certainly where the question to be raised is one 
of limitation, and most probably in all other cases, such a judgment- 
debtor might taka the course of applying under s. 623 of Act No. XIV of 
1882 for a review of the order for execution. If the record showed that 
the execution of the decree was time-barred, the order for execution 
would be an order which was erroneous on the face of the record, 
and in any case if the Court had nob considered the question of 
limitation the fact would be “ sufficient reason ” for the presentation 
of the application under s. 623. Again, if an order for execution wfes pass- 
ed without any notice to the judgment-debtor, he could nob have produced 
any evidence at the time when the order was made to show why the 
order should not be made. We further think that in execution-proceed- 
ings the Court should look to the substance of such an application as that 
in the present case rather than to the form in which the application was 
made. Now the application or petition of the 22ad of September 189^ 
which raised the question of limitation was certainly not in form an 

application for review of the order for execution of the decree ; bub the 

only object of such petition or application was to obtain redress, and that 
could only be granted by the Court by review of its order for execution. 
Consequently, we think that the Court in the present case should have 
treated the petition or application of the 22nd of September lo » 
as a petition asking for redress which could only he granted by the 


(1) 16 A. 64. 
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Court reviewing its order. The order \\l)ich it was asked to review 
was the order for attachment and sale. In the view whicli we 
take of the petition of the 22nd ol September 1892, it is not 
[395] necessary to decide whether tlie order of the IHth of December 
1889, and that of 2l8t of January 1890, would operate by way of res judi- 
cata \i those orders, or the operative one of them, were nob successfully 
assailed in appeal or review. As to the dismissal on the 22nd of Septem- 
ber 1892 of the application of the lOth of December 1890, we do not think 
that it afi’ects the question. Ttio application of the 19th of Decembf^r 1890 
was dismissed nob for want of merits, but because Act No. VI of 1892 
deprived the Court of the machinery by which effect might otherwise 
have been given to the netition of the 19tli of December 1890. 

We set aside the decree under appeal and remand this case under 
8. o62 of the Code of Civil Procedure, as the application of the 22nd of 
September 1892 was dismissed ou a preliminary point. Costs in this 
Court and hitherto will abide the result. 

Cause remanded. 


16 A. 3S5 = 14 A.W.N. (1894) 133. 

APPKLLATK CIVIL. 

Before Sir John Edijc, Kt., Chief Justice, and Mr. Justice Banerji. 

BhaGWAN Singh U ud<iment dcbior) r. Raxan {Decree-holder).''' 

i29th May, 1894.] 

Civil Procedure Code, s. 247 — Costs— Cross-claims under same decree — Costs under same 
decree recoverable in different tcavs. 

Sectioti 247 of the Code of Civil I-’royedu''o is not liinit^^d in its application to 
cases in which the remedy of each parly against the other is of precisely the same 
uatuco. Thus where otu' party na suit; was entitled lo recover certain costs by 
moans of the sale of hypothecated property, and the other party under the same 
decree was entitled to recover a smaller sum as costs from his opponent pcr^otl• 
ally, it was held that s. 247 of the Code applied, and (hat the costs 
recoverable personally could ba si'i-off against the co.sts recoverable by sale of the 
hypothecated property- Kalka Prasads Ram D\n (1) dissented from. 

[P., 23 M. 121 (123) ; R., 1C C.P.L.R. 73.) 

The facts of this case sufficiently appear from the judgment of the 
Court. 

Mr. E. A. Howard, for the appellant. 

Pandit Moti Lai, for the respondent. 

JUDGMENT. 

[396] Edge, C.J. and Bankuji, J. —This second appeal has arisen out 
of the execution of a decree passed under s. 92 of Act No. IV of 1882, lu 
the suit in which that decree was made ibe mortgagor, who is respondent 
iu this appeal, obtained a decree for redemption on payment into (3ourt of 
the money due to the mortgagee, who is the appellant here, for the 
mortgage- money and for costs of the suit upon a date fixed by the decree. 
The mortgage-money including interest plus this appellant’s, mortgagee’s, 
costs of Rs. 31-1-6, amounted to Rs. 1,004-7, on the date when payment 

• Socoud Appenl No. 315 of 1893, from an order of Babu Bepin Bebari Mukerii 
Additional Subordinate Judge of Meerut, dated the 23rd December 1892, conCiroinc an 
order of Pandit Mohun Lai Hukm. dat-’d the IStb June, 1892. 
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was to be made. The plaintiff in that suit, respondent here, was awarded 
by the decree Rs. 6-10 for costs as against the defendant, appellant here. 
The plaintiff, respondent here, within the time limited by the decree paid 
into Court Rs. 1.003-11-G. The mortgagee objected to deliver the mort- 
gaged property to the mortgagor on the ground that the mortgage-money 
and costs had not been fully paid, i e., that there was a deficiency of 
as. 11, p. 6. He contended that, the decree being one for foreclosure in the 
event of non-payment, the mortgagor was not entitled to possession. The 
first Court disallowed bis objection. The mortgagee appealed, and the 
lower appellate Court dismissed his appeal. Still being of the mind of 
Shylock of old, be pursued his enemy by an appeal to this Court, all 
about as. 11, p. 6. 

In this Court, it has been contended that the mortgagor was bound 
within the time limited by the decree to make payment of the mortgage- 
money and interest according to the account, and of the Rs. 31-1-6, the 
mortgagee’s costs in the suit, and that the mortgagor could not deduct 
from the sum of Rs. 31-1-6, the Rs. 6-10. or any part of it awarded to 
him in that suit as costs against the mortgagee. For that contention the 
decision of this Court in Kalka Prasad v. Bam Din (1) was cited to us. 
We certainly do not agree with the view expressed in that case as to the 
bearing of s. 247 of Act No. XIV of 1882. There is nothing in that 
section which limits its application to a case in which the remedy of each 
narty against the other is of precisely the same nature. It appears 
[397] to us that where one party is entitled to recover, for example, 
under s. 88 of Act No. IV of 1882, the amount of a mortgage-debt due by 
the other side by sale of the other side’s property and the other side is 
entitled to recover under the same decree costs against the plaintiff per- 
sonally, s. 247 applies, for the reason that there are two parties who are 
entitled under the same decree to recover from each other sums of different 
or the same amounts ; and that it makes no difference that one of those 
parties is obliged to recover from the other the money due by executing 
a decree against the hypothecated property of the other, whilst his oppo- 
nent is onlv entitled to recover the money decreed for costs personally from 
the other side. The object of s. 247 is bo prevent each side executing a 
decree in respect of amounts due, whether for costs or otherwise, under 
the same decree. In this particular case if the mortgagor was pot 
entitled to set off the Rs. 6-10, costs due to him under the decree, against 
an equivalent amount of costs due by him under the decree, he would 
be left without a remedy for his costs, because he, being the person 
entitled to the smaller sum, is prohibited by s. 247 from executing his 
decree for that smaller sum. A difficulty might have arisen here if 
the mortgagee had nob been awarded costs against the mortgagor under the 
decree, because, the decree being one for foreclosure in default of redemp- 
tion. there might have been no sum against which the mortgagor could 
have set off the costs due to him. if it had nob been that the mortgagee 

had been awarded a larger sum for costs. 

In our opinion, s. 247 applies in this case and the mortgagor was 
entitled to deduct Rs. 6-10, from the Rs. 31-1-6 costs awarded to the 
mortgagee in calculating the amount to be paid by him into Court. The 
result is that instead of there having been a deficiency there was an excess. 
We dismiss this appeal with costs. 

Appeal dismtssed. 


(1) 5 A. 272, 
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Before Sir Johi Edge, Kt., Chief Justice, and Mr. Justice Bauerji. 


SUKRU (DefeJidant) v. Tafazzul Hdsatn Khan {Plaiuttff} '■ 

[29th May. 1894.] 

Act XII of 18S1 |A*. p. Rent Act), s. 9— Occupancij tenant- Simple mortgaqe by occy- 
^arKy-Unant -Surrender of holding oy heirs of mortgagor - Suit on mortgage, sale 

Su6s«5iie7ii6iiir by samindar for recovery of occupancy- 


Appel- 

late 

Civil. 

16 A. 398 = 
14 A.W N. 
(1894) 130. 


A, an nccup.incy-tenant. lo whom tbc second and third paragraphs of s 9 of 
Act No. XII of 1881 applied, gave a simple mortgage of his occupaoc) -bolding to 
one S. During Ihecoutinuanco of the mortgage. A died, and his eons surrendered 
the occupancy-holding to the zamindar. S then brought a suit for sale on his 
mortgage, obtained a decree, had the mortgaged property sold and purchased it 
himself. On suit by the zamindar. who bad not been made a party to any of tbe 
previous proceedings, against S for recovery of the holding, it was held that S 

took nothing by his purchase under tbe decree obtained as above described and 
that the zamindar was co titled to recover. 


[8-, 20 B. 82; IIG.P.L.R. 5 ; D.. 18 A. 354 ; 24 A. 538; 9 C.P.L.R. 101 (106). J 


The facts of this case suflicieutly appear from the judgment of the 
Court. 

Mr. E. .1. Howard, for the appellant. 

Pandit Moti Lai, for tbe respondent. 


JUDGMENT. 

^ ElMiE. C. J. and Baner.JI, J. — The suit out of which this appeal has 
arisen was one in which the plaintiff claimed possession of 4 bighas 15 
biswas of land bearing a jama of Rs. 57 and of the trees standing on the 
land. He also claimed to have it declared that an auction sale, held on 

the 11th of March. 1892, was null and void. The facts were these • 

The plaintiff is a zamindar. One Alopi Kachi, who died in 1890, was an 
occupancy-tenant of the land in question. He, in July, 1885, granted to 
Sukru, the principal defendant, a simple mortgage of tbe land with the 
trees standing on it. On Alopi’s death his sons, who were also defend- 
ants in this suit, relinquished the occupancy-bolding to the plaintiff 
under s. 31 of Act No. XII of 1881. Tbe defendant Sukru had brought a 
suit on his mortgage of the 9th of July 1891, and obtained under s. 88 of 
Act No. IV of 1882 a decree for sale of the mortgaged property. Under 

rloni property in question was put up for sale and was sold 

L399J and purchased by tbe defendant Sukru and he obtained possession 
The present plaintiff was not a party to the suit in which that decree was 
obtained. The defendant Sukru claims that be is entitled to the posses- 
sion of the land with tbe trees on it by virtue of the saleheld underthe decree 
m the suit brought on bis mortgage. The lower appellate Court has 
found that the relinquishment by Alopi’s sons to the plaintiff was not 
fraudulent. In the view which we take of this case that finding is 
immaterial. The right of occupancy of Alopi and bis sons was a right 
of occupancy to which the second and third paragraphs of r Q r^f a«i- 
No. XII of 1881 applied. We should mention that under s. 5 of the 


• Second Appeal No. 301 of 1893, from a decree of Muhammad Biraiuddin Cnk 
dmate Judge of Allahabad, dated the 6ch December 1892, reversing a decree of H 
Eeq., MuDBif of Allahabad, dated the 17th August 1892. ® 
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1894 wajtb-ul-arz oi the village in question, which was made in 1875, it was 
May 29. provided that planters of trees in the village should have the right to cut 

or sell or mortgage them. Now. if it had not been for the restriction 

Appel- of s. 9 of Act No. XII of 1881, the question might have arisen here, quite 
late indepetidontW of any fiodiog of fraud, as to whether the relioquish- 
Ptvtt menb by the sons of Alooi could have prejudiced the right of the mort* 

: ‘ fiagee from Alopi, the plaintiff surrenderee having had a notice oi the mort- 

1BA.39B= gage granted by Alopi. It would appear from v. Matthews {1} 

14 A.W.N. Bcadon Puke (2) And Pleasant v. Benson iZ) that where a lessee or 

(1894) 130. tenant for life or other person having an estate has charged or mortgaged 

it and subsequently surrenders it to the reversioner, remainderman or 
lessor, as the case may be. while, tbe charge or mortgage is continuing, 
the estate of such tenant for life or lessee must be taken to continue, so 
far as may be necessary, for the protection of the^ person entitled to the 
charge or mortgage. It appears certain that such is the law. whether the 
surrenderee has notice of tbe charge or not. If it were not for s. 9 of Act 
No. XII of 1881, we should have held that the relinquishment by the 
sons of Alopi to the plaintiff who had notice of Sukru's interest would nob 
operate to defeat Sukru's interest in the title under bis mortgage. 

The provisions of s. 9 of Act No. XII of 1881 are 

lauds in question being a portion of an occupancy-holding to L400J which 
the second and tliird paragraphs of that section apply, the right of occu- 
pancy did nob piss under the sale at which the defendant purchased, and 
he gob no title bo the right of occupancy, and the right of occupancy having 
been relinquished. he bad no title whatever to possession. Bebweenbne defen- 
dant Sukru and Alopi and Alopi’s representatives in title. Sukru by his decree 
and the purchase at the saleunder it may have obtained title, but be obtained 
under that decree no title as against tbe zamindar, who was no party to the 


suit in which that decree was made. -ui « 

Mr. E. A. Howard has pressed every point which was possible on 

behalf of his client Sukru. He has contended that, even if Sukru obtaioe 
no title against the plaintiff by the purchase under bis decree, he would 
be entitled bo fall back upon and protect himself under the mortgage oi 
1885 It is nob necessary bo cMisider whether, having brought a suit on 
that mortgage and obtained a decree, he could now (all back on such 
rights as he may have had uoder the mortgage. We say it is not neoes 
sary to consider that Question because the mortgage gave him "o “ 
the possession of any portion of the holding, consequently, whether the 
defendant Sukru takes his stand on his mortgage of 1885, or on the sa e t 
him in 1891, he has shown no title to possession as against the plaintm. 

Mr. Howard has pressed upon us the hardship of his client who has 
lost his monev. That hardship could not have fallen on his j' 

had not attempted to act contrary to the express provisions of s. 9 of Act 
No XII of 1831. Mr. Howard has also contended that, so long 

trees are standing, his client Sukru has a right to occupy ‘h® ‘ ^ 

purpose of enjoying them or cutting them down and carry ng them away^ 
That is not the right which Sukru claimed as a defendant He ola me 
no right to tbo land, as appurtenant to the trees, but he claimed g 

to the land, and bis claim in respect of the ™e® was to the trees^^ 

annurlenant to the land. In any case, even if he had a light to 

the trees, as to which we express no opinion, that was a right, whio 

(2) 6 M. and 8. 146. (3) U East 234. 




(l)L.R. U Q.B.D. 608. 
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it existed here, he was bound to exercise prior to or im- [401] mediately 
after the relinquishment by the sons of Alopi of the right of occupancy. 
However, as we have saiil, the defendant's case is that he is entitled to 
the possession of the land and the trees growing on the land, and that is 
the basis upon which this case has been fought in the Courts below. We 


dismiss this appeal with costs. 


Appeal dismissed. 


16 A. 401 = 14 A.W N. (1894) 124. 


1894 

may 29, 

Appel- 

late 

Civil. 

16 A. 398 = 
14 A.W.N. 
(1894) J30. 


APPELLATE CIVIL. 


Before Mr. Justice Durkitt. 


Reference u.'Ider the Court Fees Act, 1870, s. S.- 

[I4ih May. 1894 ] 

Act VII 0/ IfiTO, 5, n —Court fee - Suit for possemon and for viesne profits or 
damages — Suit not embracing two distinct subjects. 

A suit upon one and 1 he same cause of action for possession of immoveable 
property and for mesne profits or damoges for the wrongful retention of such 
property is not a suit embracing two or more distinct subjects within the mean* 
ioBof s. 17 of Act No. VII of 1970* ChamaUx Rani v. Ram Dai O), Mul Chand 
V. Shib Ciuxran Lai 12). Chedt Lai v. Kirath Chand (3). and Kishori Lai Roy 
V. SAarut Chunder Mozumdar (4) diecussed. 

[F., 27 A. 186= A.W N. (lOOli 210 : R., 4 Ind. Cas. 289 (2ai)=5 L.B.R. 94 198) ; 7 

0.0. 152.] 

This was a reference under s. 5 of Act No. VII of 1870 made by the 
Taxing officer of the High Court to the Judge appointed under the said 
section for the final decision of questions appertaining to Court-fees. The 
circumstances which gave rise to the reference appear from the Taxing 

Officeris order, which is as follows : — 

“ For the Hon'ble Judge appointed under s. 5 of the Court-fees Act 

(VII of 1870). 

The question which as Taxing Officer I wish to refer for the decision 
of the Hon’ble Judge is 

‘ Whether a suit for possession and for mesne profits or damages as 
well in respect of the land, houses. &c.. of which possession is claimed is 
a suit embracing two distinct subjects within the meaning of s. 17 of the 

Court-fees Act?’ 

If so, the Court-fee payable on the plaint or memorandum of appeal 
should consist of the aggregate of the amounts payable on each of the 
claims separately. 

[402] In Chamaili R'lni v. Ram Dai (l) a claim for possession and 
a claim for damages were held to be " distinct subjects,” Spankie, J. 
dissenting. So in Chedi Lai v. fCirath Chand (3) a claim for possession and 
a claim for compensation wore held to be distinct subjects, Spankie, 
J., again dissenting. Ama/r Nath v. Tkakur Das (5) has also been referred 
to. I do not think it is a case much in point, as iu it s. 17 was held not 
to apply, because the suit was in tho alternative either for recovery of 
various articles or for their equivalent money value. The point of the 

• Reference in S.A. No. 772 of 1894. decided on the 6th November 1894. 

(1) 1 A. 662. (2) 2 A. 676. (3) 2 A. 682. (4) 8 0. 598. (6) 3 A. 131. 
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different nature of the articles the plaintiff sued to recover is not touched 
on in the judgment. 

The Calcutta High Court iu Kishori Lai Roy v. Sharut Gkunder 
Moziimdar (1) held in Full Bench a view opposed to that of the Allahabad 
Court in Full Ranch expressed in the two early cases I have referred to. 
In this case it was held that, for the purpose of determining the Court-fee 
in a suit for possession and for viexne profits, the claim for possession 
and for mesne profits is to bo taken as one entire claim. Since the time of 
the Calcutta ruling, so far as I can ascertain, it has been followed in the 
practice of this Court. Recently, however, Mr. Justice Knox and Mr. 
Justice Banerji in S. A. No. 1094 of 1892 followed the earlier Allahabad 
rulings, and again in S. A. No. 1009 of 1892, by their order of the 28th 
of March 1894, after the point had been referred to me for report. 
Following these recent rulings the ofiSce has altered the former practice 
and charged Court-fee on the claim for possession and for mesne profits 
or damages as distinct subjects. In the-present case Pandit Sundar Lai 
for the appellants objects to this procedure, and I therefore refer the 
point for orders.” 

Upon this reference the following order was made by BURKITT, J. : — 

ORDER. 

This case has been referred to me as the Judge appointed for 
the final decision of such questions by the Chief Justice under s. 5 
[403] of the Court Fees Act (No. VII of 1870). The question which the 
Taxing Officer has referred is as follows : — 

“ Whether a suit for possession and for mesne profits or damages as 
well in respect of the land, bouses, kc., of which possession is claimed is 
a suit embracing two distinct subjects within the meaning of s. 17 of the 
Court-fees Act ?” 

I have bad the great advantage of the presence of my brother Knox 
at the hearing of this case, be at my request having done me the favour 
of sitting with me to bear the argument, and I am authorized by him to 
say that be concurs in the decision which I am about to pronounce. 

1 propose first to discuss the various cases in this Court, and also a 
case in the Calcutta Court mentioned by the Taxing Officer in his refer- 
ence. 

The first case is that of Chamaili Rani v. Ram Dai (2). In that 
case Stuart, C. J., said : — “ Two or more * distinct subjects ' are to be so 
chargeable as being distinct ca^ises of action and it is not enough 

that the ‘ distinct subjects' should be merely separate and distinct matters 
embraced in the claim.” He then goes on to say that because each 
of the separate and distinct subjects mentioned in the report of the 
Taxing Officer might be separate causes of action in separate suits — 
whether viewed in that light, or merely as distinct and separate matters 
of claim— they would be chargeable separately under s. 17. In this case 
the "distinct subjects ” in the suit were — (1) possession of land, (2) 
possession of houses, (3) mesne profits, and v4) damages. 

The effect of this ruling seems to be that the words " two or more 
distinct subjects,” in s. 17 mean " two or more distinct causes of action, ” 
but that if one cause of action includes matters which may be made the 
subject of separate suits they must be charged separately under s. 17. 

In the same case Turner, J., said: — 

(1) 8 C. 698. (3) 1 A. 663. 
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“1 am iDoliued to think that ‘ distinct subjects’ mean ' 
causes of action or distinct kvids of relief ' ; e.g., if a suit is brought 
[404] for the recovery of an inheritance, although the inheritance might 
consist of distinct properties and properties differing in kind, the fee would 
be computed on the aggregate value of the 07ie subject of the suit." He 
then gives illustrations of (1) an inheritance, (2) an injunction, (3) a bill 
of exchange, and says that “ each of these three subjects would be distinct, 
and the fee chargeable would be the aggregate of the fees chargeable in 
respect of each subject if sued for in a separate suit.” He added that the 
office report was not sufficient to enable him to determine proper fee. 

Turner, J., thus bolds with the Chief Justice that “distinct matter” 
is equivalent to distinct “ cause of action,” but adds also “distinct kind of 
relief,” which is hardly the same thing as cause of action. But he dis- 
agrees with the Chief Justice in applying this interpretation, and would 
have held Nos. 1, 2 and 3 at least of the four subjects mentioned above 
to be included in one “ cause of action.” 

Pearson, J., concurred with Turner, J. ; Spankie, J., refused to hold 
that the words “ two or more distinct subjects ” were equivalent to “ two 
or more distinct causes of action.” He regarded those words as mean- 
ing — “ every separate matter distinctly forming a subject of the claim,” 
and concurred with the Taxing Officer in holding that a fee was charge- 
able .separately on each of the four matters mentioned above. 

The result of this case, then, is that the Chief Justice and Spankie, J., 
though differing in their interpretations of the words “ distinct sub- 
jects ” in 8. 17 of the Court-fees Act. yet concur as to the fee chargeable 
in the case before them ; the Chief Justice, because those subjects (though 
apparently included in one and the same cause of action) might be made 
separate causes of action in separate suits, and Spankie, J., because each 
of them formed a distinct subject of the claim. Turner and Pearson, JJ., 
apparently would have regarded all four subjects (or three of them at least) 
as included in one cause of action, and therefore not chargeable under 


s. 17 of the Court-fees Act. 

[405] This case is, at any rate, an authority for the proposition that 
the words “two or more distinct subjects” are equivalent to “two or 
more distinct causes of action,” though the majority of the Court do not 
agree as to its application to the case before them. 

The next case is that of Mul Chand v. Shib Charan Lai (1). In this 
case Stuart, C. J., affirms his ruling in Ouumili Rani v. Ram Dai (2), 
and holds that s. 17 of the Court-fees Act “ plainly relates to ‘ multifarious 
suits’ which are allowable by s. 45 of the Code of Civil Procedure.” "This,” 
he adds, “ supplies us at once with the principle by means of which we 
may solve the difficulty showing that * distinct subjects’ must, for the 
purpose of the Court-fees Act. be distinct and separate claims or causes of 
action in single and separate suits, but which for the purpose of jurisdic- 
tion or the convenience of the procedure may be united in one suit,” and 
he adds that in s. 17 " distinc*; aubjects” are described as “ distinct sub- 
jects in suits embracing separately each of smh subjects,” which, in other 
words, be understands to mean distinct and separate causes of action in 
distinct and separate suits. Therefore in the case before him he held that 
there were two distinct subjects of suit or causes of action, and that fees 
should be charged separately on each. 

In this judgment Straight, J., concurred. 
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Now in that case it seems to me that the order of the Chief Justice 
is not easily reconcileable with the opinion sot foitii in his judgment. The 
plaintiff, no doubt, sued for possession of both moveable and immoveable 
proi)erty ; but his cause or action was his title under his father's will (and 
apparently in the alternative under Hindu law), coupled with refusal of 
possession by the defendant. There seems to have been only one cause of 
action. Section 13 of the Code of Civil Procedure would probably have 
forbidden separate suits for the immoveable and for the moveable property, 
and. there being only one cause of action, s. 44 probably would not have 
been applicihle. 

Spankio, J., apparently modi6ed the position he had taken up in Cham- 
aili Rani v. Ram Dai (l). Admitting that s. 17 of the Gourb-[406] fees Act 
refers to multifarious suits and reading s. 17 with s. 45 of the Code of 
Civil Procedure, he hold, “ regarding the two or more ‘distinct subjects 
of a suit,’ that they are the ‘ subject-matters of a suit’ in which several 
‘ causes of action ’ have been united under the provisions of s. 45, subject 
to the rules contained in s. 44 of Act No. X of 1877, and therefore in such 
a suit the plaint or memorandum of appeal is chargeable with the aggre- 
gate amount of the fees to which each plaint or memorandum of appeal 
would be chargeable under the Act ” " " “ There must therefore be 

several causes of action, and these several causes of action must be united 
in the same suit, and the subject matters, or ‘ two or more distinct subjects’ 
of each cause of action united in the same suit, must be charged as if each 
cause bad not been so united in the same suit, but had been taken into 
Court by a separate plaint or memorandum of appeal." It is not stated 
what order Spankie, J., passed on the report of the Taxing Officer ; but, as 
there was only one cause of action and not a union of two or more causes 
of action, s. 17 of the Court-fees Act would, according bo the view he 
expressed, not apply. Oldfield, J., after remarking on the use of the words 
" multifarious suits ’’ in the margin of s. 17 of the Court-fees Act, and with 
reference to s. 19 of Act No. VIII of 1859 (corresponding to clause 2 of 
8. 45 of Act No. X of 1877) held that " s. 7 of the Court-fees Act has 
reference to a suit which embraces two or more distinct subjects under 
separate causes of action, which might or ought to have been made 
subject of separate suits ; in fact, when the suit is multifarious and the 
nature of those referred to in s. 9 of Act No. VIII of 1859 and of s. 45 of 
Act No. X of 1877.” He accordingly held that the suit was not one of 
the nature of those to which s. 17 refers. 

Now the result of this case is that the Court unanimously held that 
s. 17 of the Court-fees Act refers to “ multifarious suits,” i.e.t to suits in 
which separate and distinct causes of action had been joined under s. 45 
of Act No. X of 1877, and not to a suit in which there was only one cause 
of action. The Judges differed as to the anplication of the rule to the 
circumstances of the case before them ; the Chief Justice and Straight, J., 
holding that there were [407] two causes of action in the suit, while Old- 
field, J., held that there was but one. The report does not show what the 
opinion of Spankie, J., was on this point. 

I next come to the case of Chedi Lai v. Kiratk GHand (2). In this 
suit the plaintiff as conditional mortgagee of a bouse under a mortgage which 
had been foreclosed in his favour, sued for possession of the house, which 
the defendant refused to surrender, and for rent for the use and occupation 
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of the house up to the date of tlie suit and for subsequent rent. Court- 
fees had been paid by the plaintiff on tl)e a^gre^ate value of the house and 
of the rent sued for. The Taxing Officer reported that fees should have 
been paid separately on each amount. 

In that case Stuart, C. J., said that, according to the principle of the 
decision in Mill Chnnd v. Ship Charan (1). the office report was right and 
that the additional fees should bo paid. Straiglit, .7., was of the same 
opinion. Spankio. J., was of opinion, on llie other Imnd. that the suit was 
not multifarious within the terms of s. 17 of the Court-fees Act : it being 
one for immoveable property with a claim lor arrears of rent in respect of 
the same property. Oldheld, J., was of opinion that the suit embraced 
distinct subjects of the nature of those referred to in s. 17 of the Court-fees 
Act, as tlie claim for possession of the house and the claim for arrears of 
rent by way of damages arose out of different causes of action and might 
have been made the subjects of the separate suits. 

The same test was applied in this case by the Court as in the previous 
one, viz., whether the suit was or was not multifarious. The Couit un- 
animously adhered to the principle enunciated in Mul Chand's case, hut 
differed as to its application. It may. however, be doubted whether 
Spankie, J., was not right in holding that tlie suit was not multifarious, 
and whether s. 43 of Act No. X of 1877 would not have precluded a 
separate suit for the rent, or at least for so much of it as was due at the 
date of the suit. 

The last case to be considered is that of Kishori Lai Roy v. Shanit 
Chunder Mozumdar {2). In that case Garth, C. J., deliver- [408] ing 
the judgment of the Full Bench of the Calcutta High Court, held that in 
a suit for possession and for viesve profits the claim for possession and 
for mesne profits is to be taken as one entire claim 

There are also two cases in this Court decided recently, viz., S. A. 
No. 1094 of 1892 and S. A. No. 1009 of 1892 ; but as to these cases I am 
informed by my brother Knox that the Bench which heard them decided 
them on the principle that the decision of the Taxing officer was final. 

Now on the authorities in this Court, I think I may hold that the 
terms “ two or more distinct subjects “ in s. 17 of the Court-fees Act are 
equivalent to two or more distinct causes of action," that s. 17 refers to 
** multifarious suits ’’ and that it is applicable only to suits in which two 
or more distinct causes of action have been joined under s. 45 of the Code 
of Civil Procedure. 

The question which I have to decide is — does s. 17 of the Court-fees 
Act apply to a suit for the possession of immoveable property to which is 
added a claim for mesne profits accrued due in respect of that property ? 
Is SQcbasuit to be considered a “multifarious suit?" I think my answer 
be in the negative. Taking the instance of the present suit, I find it is 
one by a legatee suing under the will of the testator to recover property 
bequeathed to her by the will. Her cause of action is the bequest in the 
will, coupled with the defendant’s refusal to surrender possession and to 
repay the profits which be has wrongfully received from the estate. In 
such a suit I consider there is one — and ooly one — cause of action, 
nob only for the immoveable property but also for the Tnesne profits which 
latter I hold to be a claim Rowing from the one cause of action, just as 
much as a claim for each individual portion of the immoveable property 
would be. It is significant that the provisions of s. 10 of Act No. VIII 
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of 1859 have not been re-enacted in the present Code. I am therefore not 
obliged by statute to hold that a claim for viesne profits is a cause of action 
distinct from that for recovery of the land to which it relates. As to s. 44(a) 
of the Code of Civil Procedure (Act No. XIV of 1882), I do nob think 
it is in point, as it does no more than provide an exception to the general 
[409] rule laid dowu in the main section. I do not consider it to bean 
authority for holding that a claim for mesne profits is a cause of action 
separate and distinct from the cause of action for the recovery of the 
immoveable property to which the mesne profits relate. For the above 
reasons, and also bearing in mind the weighty consideration set forth in 
the Full Bench judgment of the Calcutta High Court mentioned above, I 
hold that the claim for ihQmesne profits in the case before me takes its 
origin in and flows from the same cause of action as that for the recovery 
of the immoveable property. The suit is not a multifarious one and is 
therefore not one to which s. 17 of the Court-fees Act applies. The fee 
paid by the applicant is sufficient. 


16 A. 409 = 14 A.W.N. (1894) 150. 

APPELLATE CRIMINAL. 

Before Mr. Justice Burkitt. 

Queen-Empress v. Kalyan Singh and another.* 

(25bh May, 1894.] 

Act XLV of I860, ss. 467, 511^ AtUnipt — Facts necessary to constitute an attempt. 

One Chaturi, calling himself Kehri, bbe son of Bhupal, Kaohhi, went to a 
atampvendor, accompanied by a man named Kalyan Singh, and purchased from 
him in the name of Kebri a «;tamp paper of the value of 4 annas. The two men 
then went to a petition-writer and, Chaturi again giving his name as Kebri, they 
asked the petition-writer tn write for them a bond for Rs. 50 payable by Kebri 
to Kalyan Singh. The petition-writer commenced to write the bond, but. bis 
suspicions being aroused, did not finish it, but took Chaturi and Kalyan Singh to 
the nearest tbana. 

Held that under the above circumstances Kalyan Singh was rightly convicted 
of an attempt to commit the ofionce defined in s. 467 of the Indian Penal Code, 
and Chaturi of abetment of the said attempt. 7/ie Queen v. Ram Rarun 
Chowbey (1) referred to. 

[ft., 25 B. 90 (97).] 

The facts of this case sufficiently appear from tlie judgment of the 
Court. 

The Hon’ble Mr. Colvin, for the appellants. 

The Government Pleader (Munshi Bam Prasad), for the Crown. 

JUDGMENT. 

Burkitt, J. — The facts as alleged in this case for the prosecution 
show that the two appellants purchased from a stamp-vendor at Bhongawn 
tahsil a stamp paper of the value of four annas. This [410] stamp paper 
was sold to a person who called himself Kehri, son of Bhupal, Kachhi, 
and who has been identified by the stamp-vendor as being the appellant 
Chaturi. The person who purchased the stamp was accompanied by 
another man, viz., the appellant Kalyan Singh, Brahmin, who has also 

* Criminal Appeal, Ho. 237 of 1694. 

(1) N.W.P. H.O.R. (1873) 46, 
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been convicted. The evidence shows that after purchasing tlie stamp* 
paper the two appellants took it to one Din Dial, Kayasth, a petition- 
writer, who plies his occupation near the gate of the tahsil. There the 
two appellants, Chaturi still calling himself Kehri, Kachhi, asked tlie 
petition-writer to write a bond for Es. 50 payable by Kehri to Kalyan. 
The petition-writer commenced writing tiie bond and had written some 
lines of it, when for some reason or other his suspicions were aroused and 
he refused to go on with tlie document. The appellants tried to wrest it from 
him, but he tore it in two pieces, and then, the gate of the police station 
being only a few paces distant, he insisted on their going to the thana with 
him. Of this fact there is no doubt : tlie evidence of Din Dial and of 
Imam Rasul, constable on duty at tiie thana at the time, is conclusive. 
On these facts, and on proof tliat Chaturi was not Kehri, Kachhi, tlie 
learned Sessions Judge has convicted Kalyan Singh of otVences punishable 
under ss. 511 and 407 of the Indian Penal Code, and sentenced him to 
three years’ imprisonment, and Cliaturi under the same sections, coupled 
with s. 109, to U years’ imprisonment. 

The contention raised by Mr. Colvin for the appellants is that no 
offence was committed by them. The contention of the learned counsel is 
that, admitting the truth of all the facts alleged against his clients, the acts 
committed by them amount to no more than a preparation for an attempt 
to commit the offence and did not in themselves constitute an attempt. In 
fact, the argument amounted to this, that the appellants had still a locus 
panitentite and had not done any act towards the commission of the offence. 
A very similar point to this was taken before a Bench of this Court in the 
case of an application l)y one McCrea for leave to appeal to the Privy 
Council. In that case it was laid down, and apparently with the subse- 
quent approbation of the Privy Council (L. R. 20 I. A. 90), that the law as 
to attempts in India differed from that in England, there [411] being a 
wide difference between the meaning of “ attempt " as understood by 
English lawyers and the phrase “ attempt ” as defined in the Indian Penal 
Code. Nowhere in this case we find the appellant Chaturi personating 
Kheri, Kachlii, to the stamp-vendor and purchasing from the latter a 
stamp paper with Kehri’s name endorsed on it as the purchaser. We next 
find that the two men, Chaturi still personating Kehri, instructed a petition- 
writer to engross on the stamp paper a bond by which Kheri acknowledged 
that he had borrowed Rs. 50 from Kalyan and undertook to re-pay it. In 
the portion of the deed whicli was actually written the name of Kehri with 
parentage, and also of Kalyan, were set out, and, had not the petition- 
writer’s suspicions been aroused, tliere can be little doubt that the 
offence of forgery would in a very short time have been completed by 
Chaturi writing Kehri’s name on the deed. All these acts to my 
mind amount to much more tlian a preparation, and I cannot but hold 
that, to use the words of s. 511 of the Indian Penal Code, they were 
acts done “ towards the commission of the offence,” namely, the 
offence of forgery. A case somewhat similar had been before Turner, J., 
viz., The Queen v. Ram Sarun Chowbey (1). In that case tlie accused 
had gone no further than to purchase the stamp paper in the name 
of the person whose name they afterwards intended to forge, but 
had done notliing more. In that case the learned Judge held that the 
endorsement by the stamp- vendor did not constitute any part of the docu- 
ment which the appellant intended to forge ; but Turner, J., added that if 
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1894 one word of the instrament intended to be used had been written, he 
Mat 25. would have held that the offence was complete. In the present case 

much more tlian one word had been written ; apparently more than 

Appel- of ,3eed was complete. This case therefore abundantly 

LATE complies with the requirements laid down by Turner, J. For theSe 
Criminal, reasons 1 hold that the facts stated amount to much more than a 

mere preparation, and did actually constitute an attempt as defined 

16 A. 409= in s. oil of the Indian Penal Code. On the facts of the case there 
14 A.W.N. jcj j-jo ground for argument. It is perfectly clear on the evidence 
(1894) 150. the appellants were the parties who purchased the stamp paper 

[412] in Kehri, Kachhi’s name ; that they were the parties who tried 
to have a bond nominally executed by Kehri engrossed on the stamp 
paper : and that they were tlie men who were there and then taken to 
the police station. The evidence of Din Dial, Lalman and Imam Rasul 
is conclusive on these matters. The offence committed is a serious one, 
and I agree with the Sessions Judge tliac the guilty parties deserve a 
severe penalty. I dismiss this appeal and I see no reason whatever for 
reducing the punishment. 


16 A. 412 = 14 A.W.N. (1894) 134. 

APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief J^istice and Mr. Justice Banerji. 


Dakhni Din (Defendant) v. Rahim un-Nissa and another 

(Blaintiffs).^' [4th June, 1894.] 

Pre-emption-Waiib-ul-arz-" Co sharer"— Proprietor "-^Tratisfer^ of lands in a 
village who has not obtained mutation of names in his favour —Dedication -Cessation 
of private ownership. 

In a suit foe pre-emption under a wajib-uUars which gave a right of pre emp- 
tioo to “ co.8hater.=i ” in the village ; held that the word “ co-sharer ” included a 
person who had acquired lands in the village, which were not merely ® 

co sharer and were not grove lands held by a licensee from a zemindar, ^ 

belonging to a zamindar and in hi* occupation, notwithstanding the fact that e 
had not yet obtained mutation of names in respect there^'f* 

Held also that the mere fact of the owner of land having erected a temple and 
planted a grove thereon did not of itself, without any further evidence, indica 
a dedication to the god and a cessation of the rights of private ownership m 
respect of such land. 

[P., 28 A. 124=AW,N (1905) 219 = 2 A.L.J. 612 ; 6 N.L.R. 86 (87) =6 Ind. Caa. 930 
(931); R.. 23 A. 246 = A.W.N. (1905) 264 = 2 A.L.J. 788; 3 Ind. Caa. 461 ; 6 ind. 
Gas. 169 (170) ; 129 P.R. 1906 = 84 P.L.R 1907 ; 10 0.0. 225 (229).] 


The plaintiffs in this case sued for pre-emption of a certain share in 
a village known as Shaha or Pipalgaon, thok Manjha, pargana Ghail, on 
the sale of the said share by the second and third defendants Iftikar 
Husain and Ali Akbar to the first defendant Dakhni Din and his brother 
Anandi Din (since deceased). The suit was based upon the wano-ul-arz oi 
the village. The defendant Dakhni Din resisted the suit and Pleaded in 
particular that he was a share- [4133 holder in the village and thole m 
question and that therefore the plaintiffs had no right of pre-emption as 


against him. - - — 

• Second Appeal, No. 631 of 1693, from a decree of F. E. 

Judge of Allahabad, dated the let April 1893, confirming a deoree of 
8iraj-ud-din, Subordinate Judge of Allahabad, dated the 20th December 1892. 
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The Court of first instance (Sui)ordinato .luclge of Allahabad) held 
that the answering defendant was not a shareholder within the meaning 
of the wajib-iU-arz, because in regard to some of llie land in respect of 
which he claimed to be considered as a shareholder his name had not 
been recorded in the Government papers until after the sale in dispute took 
place and the land in question had subsequently been transferred to an- 
other thok, and in regard to another portion he had no proprietary right 

therein by reason of a temple having been built upon it. The Subordinate 
Judge then went on to find in favour of the plaintiffs’ right of pre-emption 

and gave them a decree. u ^ n t- 

On appeal by the defendant Dakhni Dm, the lower appellate Court 

dismissed the appeal upon practically the same grounds as those upon 

which the Court of first instance had disposed of the defence to the suit, 

viz., that the defendant, vendee, was not a shareholder m the thok in 

question. , rr- i n 4 . 

The defendant, vendee, then appealed to the High Court. 

Munshi Earn Prasad, Munshi Oobind Prasad and Babu Datti Lai, 
for the appellant. 

Mr. Fateh Chand, for tho respondents. 
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Edge, C. J., and BaneR.H, J.— This is a suit for pre-emption. 
The real question is— is the defendant vendee, a co-sharer in thok 
Manjha? It is said that he is not, because he did not himself pay any 
land revenue in respect of tho portions of land in that thok \\hich he 
purchased by exchange, it is also said that he is not a co-sharer, it 
being alleged that he has made the lands which he has obtained in thok 
Manjha endowed property, i.e., that he has by dedicating these lands to 
the god and to the public divested himself of personal proprietary rights 

in the land. , , n , i. o 

As to tho first point, we are of opinion that the defendant, vendee, 

having obtained lands in the mahal which were not merely the sir 
of a co-sharer and which were not grove-lands held by a license from 
[414] the zamindar, but lands belonging to a zamindar and in his occupa- 
tion, became a proprietor in the mahal. He became a person in our 
opinion who was responsible under s. 146 of Act No. XIX of 1873 for the 
revenue for the time being assessed upon the mahal, although he had 
never obtained mutation of names in his favour. He became a person 
who would be a defaulter within the meaning of Chapter V of Act 
No. XIX of 1873, if the land revenue in respect of the lands held by him 
was not paid, and that notwithstanding that he had not obtained muta- 
tion of names. We regard the “ co-sharer” in the clauses of the wajib-ul- 
arz as synonymous with " proprietor ” as used in s. 146 of Act 
No. XIX of 1873 before it was amended by Act No. VIII of 1879. 
If the proprietary body in the thok or in the mahal had chosen 
to limit the right of sale to recorded co-sharers they could have done 
so in the wajib-ul-arz by using appropriate terms. They could 
have provided that a shareholder desirous of selling should first offer his 
share to a recorded co-sharer, and that a recorded co-sharer should 
have priority in case of a sale, but they have not done so. In Act 
No. XIX of 1873 when the Government was desirous of making the 
proprietors in a mahal jointly and severally responsible for the land 
revenue the Legislature used the word ‘‘proprietors;’’ but when the 
Legislature intended that only a portion of such proprietors should 
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enjoy the right of partition or the right of pre-emption on a forced sale 

under the Act they used the more limited term “recorded co-sharers.” 

In our opinion the defendant, vendee, here, became a proprietor in the 

iuahaUnd was a co-sharer, though not a recorded co-sharer, in the 
mahal. ' 

The other point we are at present unable to decide. It is contended 
that from the fact of the defendant, vendee, having erected a temple and 
planted a grove, he has turned tiie land into endowed land and divested 
himself of his private proprietary interest in it, and it is said that there 
IS evidence on the record that there was such a dedication by the defend- 
ant, vendee. In our opinion it is for those who allege that the defend- 
ant has divested himself of his private proprietarv rights by making the 

dedication. The onus is on them, 
L415J because the presumption is that the person who obtained the pro- 
prietorship of land or of a chattel retains it, until it is shown that he has 
parted with or been deprived by process of law of Ids proprietary title, 
ihe mere fact that a temple has been built and a grove made upon the 
land is not sufiicient in our opinion to raise the presumption that the 
defendant, vendee, has parted with his proprietarv rights in the land. 
\\e make an order under s. 566 of Act No. XIV of 1882 for the trial of the 
issue did the defendant, vendee, before he purchased the share the sub- 
ject of this suit for pre-emption, make the land widch he had acquired in 
thok Manjha endowed land and part witli his private proprietary interest 
in it? This issue will be determined by the Court below on the evidence 
already on the record. If there is no evidence of such parting with the 
pioprietary rights and of such a dedication the Judge below will say so. 

Ten days will be allowed for filing objections on the return to the 
reference. 

Issue referred. 


16 A. 415 = 14 AW.N. (1894) 140. 

APPELL.\TE CIVIL. 

Before Ur. Justice Knox and Ur. Justice. Blair. 

Azim-Ullah (Plaintiff) v. Najm-un-nissa AND ANOTHER (Defendants)"' 

[5th June, J894.] 

Act No. IV of J882, ss. 67, ^Usufructuary utortgage — Lease by mortgagee to mort- 
gagor of mortgaged premises^Sutt for recovery of rent — Attempt to sell mortgaged 
property in execution of decree for rent. 

Held that a usufructuary m'^rtgagea who bad lease! the mortgaged premises 
to his mortgagor could not in execution of a simple money decree for rent against 
the mortgagor attach and sell the mortgaged premises, but must bring a suit as 
provided by s. 67 of Act No. IV of 1882. 

[F., 17 A. 520(522) ; 26 A. 22! = (19041 A.W N. 2 : 10 0 P.L.R- 21 ; 7 O.C. 315; R., 

22 C. 859; 35 0.61 = 11 C.W.N. 1011=6 C.L.J. 320; 29 M. 424=16 MXJ. 

285 ; 12 C.P.L.R. 26; 6N.L.R 20(26).] 

» 

The facts of this case sufficiently appear from the judgment of the 
Court. 

Mr. Amir-ud-din, for the appellant. 

* Second Appeal, No. 864 of 1893, from a decree of II. P. Mulock. Esq., District 
Judge of Moradabad, dated the Sth June IS9.9, reversing a decree of Maulvi Muham- 
mad Husain, Munsif of Nagina, dated the 9th February 1893. 
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Maulvi Ghulam Mujtaha, for the respondents. 

Knox and Blair, JJ. — Muhammad Azim-ullali. the appellant in this 
second appeal, is the holder of two deeds of mortgage executed in his favour 
by the respondent. The deeds in question were in the [416] course of the 
findings held to be deeds of usufructuary mortgage. Apparently it was 
rightly so held, for in the plaint out of which tliis second appeal arises we 
read that immediately upon the execution of each of tlie mortgages the 
respondents executed agreements in favor of tlio appellant proniisiog to 
pay rent for the houses which were the subject of tlie mortgage-deed. 
The respondents failed to pay tlie rent agreed upon, and the appellant then 
instituted a suit and obt<iined a money-decree for the recovery of the rent 
which had fallen due. Armed witli this decree he proceeded to attach 
the houses and to bring them to sale in execution of his decree, but at this 
stage he was met by the respondents, who objected and contended tliat, 
under the provisions of s. 9‘J of .Vet No. IV of 18H2, the property could 
not be brought to sale except after a suit instituted under s. 67 of Act No. IV 
of 1882. Their olqection prevailed and the order lor attachment was 
raised. The appellant then took the decree that ho had ol)tained, and, making 
it the basis of a suit brought a suit asking for an order for the sale of tlie pro- 
perty and calling it a suit under s. 67 cf tlio Transfer of Property Act. The 
lower Appellate Court has refused him a decree on tlie ground that the suit 
under s. 67 must bo a suit for sale or for foreclosure under a mortgage-deed, 
and in form 109 of sell, iv of the Code of Civil Procedure. The contention in 


appeal before us is that the lower Appellate Court has erred in the view 
which it lias taken of the requirements of the Transfer of Property Act. 
It has been contended before us with great earnestness by the learned 
counsel for the appellant that in bringing the suit in the form in which he 
has brought it he has simply carried out the instructions of the Court, 
and has done all that is by law required of him. The interpretation 
which he asked us to place upon s. 99 of the Transfer of Property Act is 
that a person who happens to fill the relationship of a mortgagee to his 
judgment-debtor, and who, in execution of a decree for the satisfaction of 
a claim, whether arising out of a mortgage-deed or not, attaches the 
property, must, before he can bring that property to sale, since 
the law so requires it, institute a suit asking for an order for sale 
of the property of which he is a mortgagee. Such a suit, he 
maintains, would be a suit under s. 67 of the Transfer of [417] 
Property Act. There is therefore no question, even according to liim, 
under the law, but that the property of which he is a mortgagee can 
only be brought to sale by a suit instituted under s. 67. In order to see 
what a suit under s. 67 is, it is necessary to consider the terms of that 
section. Now a suit under s. 67 is a suit that can be brought by no person 
who is not a mortgagee of property. It is a suit which can only be 
brought after the principal money and interest of which payment is 
secured for the time being by the mortgage-deed has become payable, 
and it can only be a suit in which it is possible that the order which 
follow’s will be an order for foreclosure or an order for sale of the pro- 
perty mortgaged. This suit which has been instituted by the appellant 
is nob a suit brought in his capacity as mortgagee ; it is not a suit 
brought after the mortgage-money has become payable, and it is not a suit 
admitting in any case of an alternative order of foreclosure. Thus it 
satisfies none of the conditions under which, and under which only, a suit 
under s. 67 can be brought. It is clearly not a suit for foreclosure of the 
property which he holds as mortgagee. In Jaiub Lall Shaw Chowdhry v. 


1894 
June 6. 

Appel- 

late 

Civil. 

16 A. 418 = 
14 A W.N. 
(1894) 140. 




16 AU. 418 


INDIAN DECISIONS, NEW SERIES 


[Yoi. 


1894 

June 5. 

Appel- 

late 

Civil. 

16 A. 415 = 
14 A.W.N, 
(1894) 140. 


Madhuh Lull Shan: Choirdhri/ (1) the question was considered whether 
the suit to he instituted under the pressure of s. 99 was a suit on the 
mortgage-deed or r ne on tlie charge created by tlie attachment. The learn- 
ed Judges there were of opinion that it could only be one of the two 
suits. We have already exuressed our opinion that a suit instituted under 
the pressure of s. 99 and under s. 67 must be a suit on the mortgage. We 
are not concerned here as to whether such a suit should or should not 
embrace other claims. Even if we lield that the suit should have been 
a suit on the charge created by attaclnnent, the appellant before us is in 
this difficulty, that he is met by an order of attachment raised, from which 
he has not appealed, so far as the raising of the attachment is concerned, 
and which has quoad hoc now become final. The appeal fails and is dis- 
missed with costs. 

Appeal dhmijsed. 


16 A. 418^14 A.W.N. (1894) 142. 

[418] APPELLATE CIVIL. 

Before Sir John Ed(je, Kt., Chief Justice and Mr. Justice Banerji. 


Ram Charan Bhagat {Dccaec-holder) v. Sheobaratrai 
AND ANOTHER {Jud(jmc7U‘debtors}." [9th June, 1894.) 

Civil Pnicedure Code, s. ‘2.30 — Decree for payment of vioney-^Decree for sate of hypothe- 
cated properly in a suit on a mortgage. 

A decree for sale of hypothecated property made iu a suit for sale upon a 
mortgage- boDd is not a *' decree for the payment of money ” within the meaning 
of s. 230 of Act No. XIV of 1882. Fateh Chand v. Muhammad Bakhah (2i, 
distinguished. 

[Not F.. 121P.L.R. 1908: F., 25 A. 5U ; 25 C. 580 = 2 O.W.N 118; 27 0. 285; 
R., 28 A. 77l = A.W.N. tl906) 237 = 3 A. LJ. 585 = 1 M.L.T. 247; 18 A.W.N. 
118 • 4 N-L.R. 78=8 Cr.L .7. 18; 5 Ind, Gas. 302 (304i = ll C.L-J. 78; 12 Ind. 
Cas. 70 (72)= 14 O.L.J. 639 |643> = 16 C.W.N. 132 (1.35); D, 20 M. 107;L.B. 
R. (1893-1900) 688 (589).] 

The facts of this case sufficiently appear from the judgment of the 
Court. 

Munshi Gobind Prasad, for the appellant. 

Mr. Abdul Majid, for the respondents. 


JUDGMENT. 

Edge, C.J.. and Banerji, J.— On the 23rd of March 1879. a decree 
for sale on a hypotbeoation-bond was made. That decree was partially 
executed. The application for execution preceding the present one was 
made since Act No. XIV of 1882 came into force. The present applica- 
tion for execution which is under appeal here was resisted by the 
judgment-debtors on the ground that it was barred by the twelve years 
rule of b. 230 of Act No. XIV of 1882. The first Court disallowed tbo 
objection and granted the application. The lower Appellate Court allowed 
the judgment-debtor’s appeal and dismissed the Application. The judg- 
ment-creditor appealed to this Court, and our brother Tyrrell dismissed 


• Leltera Patent Appeal, No. 
daUd the 18tb May 1603. 

(1) 21 C. 34. 


39 of 1893, from a judgment of Mr. Justice Tyrrell, 

^ (2) 14 A.W.N (1094) 74. 
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his appeal. This is an appeal under s. 10 of the Letters Patent from the 
decree passed by our brother Tyrrell. 

The question on which this appeal depends is whether a decree for 
sale of hypothecated property passed on a mortfiage-bond is a decree 
for the payment of money within the meaning of the third paragraph 
of s. 230 of Act No. XI\ of 1882. It has heen contended on behalf 
of the judgment-debtors that it was held in the recent Full Bench 
ruling in Fateh Ghaad v. Muhammad Bakhsh, (l) that such a decree 
is a decree for the payment of money. The Full Bench in the case 
referred to held nothing of the kind. What it did [419] hold, so 
far as this point is concerned, was that a decree under s. 88 of Act 
No. IV of 1882 is one form of a decree for the payment of a debt. 
In that case it was not necessary to consider the meaning of the 
term decree for the payment of money,” as that terra is used in s. 230 of 
Act No. XIV of 1832. It was also contended that the intention of tlie 
Legislature in enacting s. 230 of Act No. X of 1877 and re-enacting the 
same section in Act No. XIV of 1882 was to prevent the possibility of the 
judgment-creditor keeping open indefinitely proceedings for the execution of 
a decree of any kind. It is probable that such was the intention of the 
Legislature. Wo come to the conclusion that that probably was the in- 
tention of the Legislature, because wo think that it is only reasonable that 
some definite time should be ti.\od within which all decrees should bo exe- 
cuted, if they are to be executed at all. If that was the intention of the 
Legislature, we must see whether that intention was given effect to 
by tbe language US0<1 by the Legislature in enacting a. 230 of 
Act No. XIV of 1882. Apnarently the first paragraph of s. 230 
would apply to the execution of any description of decree. The 
second paragraph of s. 230 necessarily has a limited application, 
there are many descriptions of decrees to which it could not possibly 
refer. In the third paragraph of s. 230 there are no general words used 
Buch as in our opinion would include decrees of all descriptions : but instead 
of general words, we have, so far as this question is concerned specific 
words used, which undoubtedly, when used elsewhere in the Code, are of 
Bpeoific and not general application. For example, in s. 210 of Act 
No. XIV of 1882 we have the following term used— “decree for the payment 
of money.” Now it has been decided, and wo think rightly, in more 
oases than one that the decrees referred to in a. 210 are what are 
generally known as raonoy-decraes in contradistinction to decrees direct- 
ing the sale of specific property. Wo must give the same construction 
to the same words when found in different parts of a Code or Act. 
Further, we find that when the Legislature intentionally chose to draw 
a distinction between money-decrees or decrees for the payment of 
money, and decrees ordering the sale of property, it drew that distinction 
ri For instance, in s. 295 tbe first paragraph deals with 

L420J decrees for money, which, in our opinion, means decrees for the 
payment of money as that term is used in s. 230 ; and when dealing with 
decrees, such as a decree under s. 88 of Act No. IV of 1882, the Legis- 
lature uses tbe expression “ a decree ordering its Bale " (Le., the sale of 
immoveable property), as appears from the proviso (c) to s. 295. Again in 
8. 322 the distinction between a decree for money and a decree ordering 
the sale of immoveable property in pursuance of a contract specifically 
atteotiDg the same is clearly expressed. The same question came before 
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1894 this Court in the case of Jogid Kishore v. Gheda Lai (l), where it was held 
June 9. that s. 230 of Act No. XIV of 1882 did not apnly to a decree which pur- 

ported to have been made under s. 88 of Act No. IV of 1882. It is true 

Appel- that the decree in the present case was passed prior to the coming into 
LATE force of Act No. IV of 1882, but decrees for sale had long been known as 
Civil, distinguished from simple decrees for money. 

We set aside the decree of this Court and of the lower appellate 

16 A. 418= Conrt and restore the decree or order of the first Court with costs in all 
14 A.W.N. Courts, and direct the first Court to proceed with the execution of the 
fl894) 142. decree, subject to any just exception that there may be to its execution. 


Appeal decreed. 


16 A 420 = 14 A.W.N. (1894) 184. 

APPELLATE CIVIL. 

Before Mr. Justice Knox aTid Mr. Justice Blair. 

Yusup Beg [Defendant) v. The Board of Foreign Missions of the 
Presbyterian Church of New York in America through the 
Revd. W. F. Johnson. Principal Officer (Plaintifi.* 

[lull June, 1894.] 

Civil Procedure Code, s i^5~-Corporaiion— Suit by agent of an unincorporated society 
— Ejectmeoit — Possessory title. 

A suit io ejectmcDt as against a ttespasfer was brought by a persoo signing 
the pi iint as “ for and as Superiotendenc and Principal Officer of the Estate of 
the Board of Foreign Missions of the Presbyterian Church of New York.” The 
plaintiff was not shown to be a member of the Board nor did be set up any 
possessory title of his own. Held that inasmuch as the Board of Foreign Mis- 
sions of the Pr6sby-[421Jteriao, Church of New York was not a corporation or 
company authorised to sue and be sued in the name of an officer or trustee within 
the meaning of s. 435 of the Code of Civil Procedure, and also as the person sigo- 
ing the plaint in the manner above described did not profess to be saiog on bis 
own possessory title to the land in respect of which ejectment was claimed the 
suit must be dismissed. Jnionpal v. Kauleshar Rai (2), Muhammad Yusuf v. 
Sukhnaih (3), and Asher v. Whitlock (4) distinguii^hed. 

[F.. 20 A. 167; R.. 30 C. 103 (105).] 

The facts of this case sufficiently appear from the judgment of the 
Court. 

Pandit Sundar Lai, for the appellant. 

Munsbi Ram Prasad, for the respondent. 

JUDGMENT. 

Knox and Blair, JJ. — The appellant before us was defendant in 
the Court of first instance. The persons suing him are described as the 
Board of Foreign Missions of the Presbyterian Church of New York in 
America through the Revd. W. F. Johnson, Principal Officer. The sui 
was brought for the ejectment of the appellant from a certain portion o 
land and for the removal of certain buildings constructed on that land. 
The claim as brought was decreed by the l ower appellate Court, and t^ 

• Second Appeal No. 848 of 1893, from a decree of Babu Promoda 
Small Cause Court Judge, Allahabad, dated the 5ib May 1893, oonfirmiog a decree oi 
Babu Shiva Sahai. Munsif of Allahabad, dated the 26th January 1898. 

U) 13 A.W.N. (18931 184. (2) 2 A.W.N. (1882) 182. 

(3; 7 A.W.N. (1887) 66. (4) ^ R. 1 Q.B. L 
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contention raised before us in appeal is that the Board of Foreign Mis- 
sions of the Presbyterian Church of New York in America is not a 
corporation authorized to sue and be .sued in the name of an officer 
within the meaning of s. 435 of the Code of Civil Procedure, and that in 
fact we have no plaintiff before us. 

The Question raised is one not entirely free from difficulty and the 
case on bonalf of the resnondent has been argued with great ability and 
care. His contention was twofold ; first, that there was sufficient evi- 
dence on the record to satisfy the Court that the Board of Foregin 
Missions of the Presbyterian Church of New York in America is a cor- 
poration such as is authorised under s. 435 of the Civil Procedure Code 
to sue and be sued in the name of a Director, Secretary or other Principal 
Officer. His second contention was that, if this has not been established, 
still, as the apuellant has [422] been found to be a trespasser, the 
resDondont can fall back upon his possessory title and claim to have the 
appellant ejected. 


With regard to the first plea the learned pleader maintained that the 

Boar.i of Foreign Missions of the Presbyterian Church of New York in 
America is a corporation, and when pressed to show upon what title the 
aforesaid Board based its claim to he deemed a corportion he asked ua to 
consider it as a corporation, the origin of which is lost in antiquity and which 
must be deemed to be established by prescription. He told us that he 
could assert creation neither by Letters Parent nor by Act of Parliament 
and was thus compelled to fall back upon corporations by prescriptions. 
Now according to the definition contained of such bodies in Wharton’s 
Law Lsxicon, p. 652, we find corporations by prescription are those 
corporations ‘ which have existed beyond the memory of man and there- 
fore are^ looked upon in law to be well created, such as the city of 
London.” The Board of Foreign Missions of the Presbvterian Church 
of New York in America certainly cannot claim to fall under this category. 
The creation of the Board must be a matter of recent history and well 
known to those who constitute the body. There is not one word in the 
evidence of the Revd. W. F. Johnson which sets up even such a claim 
and we are therefore compelled to hold that there is nothing before us to 
warrant ua to assume that the Board of Foreign Missions of the Presby- 
terian Church of New York in America is a corporation such as is intended 
by s. 435 of the Code of Civil Procedure. 

Now to turn to the second plea. The plaint is subscribed by " Revd 
W. F. Johnson, for and as Superintendent and Principal Officer of the 
Estate of the Board of Foreign Missions of the Presbyterian Church of 
New York.” There is nothing in the plaint to show that the Revd W F 
Johnson is a member of that Board, and there is nothing to show that 

he seta up a possessory title on his own behalf. We have no doubt 
whatever that the plaint has been drawn up with a strict and proner 
regard to accuracy. As the plaint states, the persons who are proprie 
rio\i Board are the members, whoever they may be. of the Board of 

foreign Missions of the Presbyterian Church of New York in 
America. That being the case, the precedents cited to us Jaiannn] 

V. Kauleshar Rat (1), Muhammad Yusuf v. Sukhmth (2) fnd 
Asher and wife V. Whitlock (3). are not cases in point Thev are all 
cases in which the plaintiff was a person who came forward with an allp 
gation and sued upon an allegation that he in his own proper person had 
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a possessory title to tbe property sued for. This case may appear to be a 
hard one, but there are also numerous difiQculties, obvious to every one,, 
connected with the fact of persons not registered and not incorporated and 
possessing only a fJoating existence, which cannot be overlooked. Bodies 
of this nature wishing to claim the privileges and protection which the law 
assigns to corporations should take care to have themselves incorporated 
and registered in such a way that those who deal with them or are 
brought) in contact with them can know whom they are suing and 
by whom they are being sued. The appeal prevails. The suit as 
brought by the respondent fails and is dismissed with costs in allv 


Courts. 


Appeal decreed. 


16 A. 423=14 A.W.N. (1894) 161. 

APPELLATE CIVIL. 

Before Mr. Justice Tyrrell and Mr. Justice Burkitt. 


Ship. Lal and others [Defendants] v. The Collector of Bareilly, 

[Plaintiff).* [I9th June, 1894.] 

Act No. I of wn. s. •ii-Compromise-Spccific relief granted in respect of an 

tneerning u-tnch both parlies trad at tire time of making rl eg, rat means of 
ledge, though their relative legal positrons were srrbseguenilrj discovered to be dip 
ent jrom 7 vhat they had supposed at the lime. 

Naubat Ram. a large landed proprietor, died without issue io 1867 His widow 
(Vauesh Kuar, held po.ssession ot the estates down to her death in 1878. 
after“^ to the succession, one Naraioi Kuar claiming as widow 

of an alleged adopted son of Naubat Ram. was pub into Possession by the 
Revenue authorities. Against Naraini Kuar 

perty left by Naubat Ram. Tbe first suit was brought ^pril 1879, by 
Chandi Din claiming as sister’s son of Naubat Ram. Chandi Dm ^ . 
pauper, sold a portion ol the property in suit to one 

for Rs. 20.000. and made Mashuq Mahal a co-pUmtiff ^,gL bvShib 
Tbe second suit against Naraioi Kuar was instituted m May 1879 y , 
Lal and others, the defendauts-appellants >n this Present suit, w 

title as the nearest sapmdas of the deceased “ v ^ 

these two suits tbe plaiutifi or plaintiffs were successful. In each the de.en 

appealeT the cLe of * haSdi Dm the 

olaintiff’s suit was dismissed by the High Court on tbe 7th of Decern . 
iS otbe "Ise the parties on the 25th of July 1885. settled the.r dispute by a 

While tbe two suits above-mentioned were ^^andi^Din'^and 

plaintiffs instituted a suit on the 2nd o* rntTtled to succeed to the- 

Mashuq Mahal, asking for a declamtion L- (e^ale defendant 

property of the deceased Naubat Ram. suit. 

Lving died, the Collector jf Bareilly was brought on 885 a compro- 

as guardian of her minor children r and on the I9th of janu children of 

mise was entered into between the Collector on ® andtbe 

Mashuq Mahal and one adult daughter of ^ 

efrUr rgefa^a to th/rep^resont.tivos o, Maabu,. 

- First Appeal No. U1 of 1892, from a decree of Maulvi Jafar Husain, Additional* 

Jubordinate jJdge of Bareilly, dated the 28th March 1892. 
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the Collector of Bareilly instituted a suit for specific performance of the compro- 
mise of the 19th JttDuary 1885. 

The Court of first instance decreed the plaintiffs’ claim. On appeal by the 
defendants to the High Court it was field that there was uotbiug in s 22 of tbo 
Specifia Relief Act which would stand in the way of a decree for specific perform- 
ance of the compromise. The compromise when entered into in 1885 was not 
without coneideration, and the subsequent course of litigation could not affect 
the position of the parties as regards the present suit based thereon. 

.[R., 6 Bom.L.R. 1013 (1022); 0., 10 A.L J. 493 (5011 = 17 Incl. Cas. 732 (733).] 

The facts of this case are very fuUy stated in the judgment of the 
‘Court. 

Mr. D. Banerji and Babu Jotfindro Nath Chandhri, for the appellants. 
Mr. A. Strachey, for the respondent. 


JUDGMENT. 

Tyrrell and BurKITT, JJ. — This is an anpeal by Chaudhri Shib Lai 
and others, defendants in the Court below, against an order of the Subordi- 
nate Judge of Bareilly, decreeing specific perfonnanco of an agreement 
by way of compromise alleged to have been entered into in January 
1885 by the anpellants on the one side, and by the Collector of Bareilly 
for the Court of Wards on the other [425] side, on behalf of certain 
minors under the guardianship of the Court of Wards. In order properly 
to understand the nature of this suit and the position of the parties it is 
necessary to set out at some length a few facts hearing on it. 

One Chaudhri Naubat Ram, a wealthy landed proprietor in the 
Bareilly district, died childless in February 1867. He was succeeded in his 
estate by bis widow. Rani Ganesh Kuar, who survived him for some ten 
years and died in August 1878. On ner decease disputes arose as to the 
succession, and eventually one Rani Naraini Kuar, who claimed title as 
widow of an alleged adopted son of Chaudri Naubat Ram, was put into 
possession by the Revenue authorities. Two suits wore, however, before 
long instituted to contest her title. The first suit was brought in April 
1879 by one Chandi Din who. as sister’s son of Chaudhri Naubat Ram, 
claimed that be was by Hindu law entitled to the inheritance. As. how- 
ever, he was “ a pauper destitute of means ” {vide para. 9 of bis plaint, 
record No. 203, an exhibit filed by the defendants-appellants) he sold a 
portion of the property in dispute for Rs. 20,000 to a lady named Nawab 
Mashuq Mahal, wife of Nawab Muhammad Kazim Ali Khan, in order to 
procure funds for carrying on the intended litigation, and made her a co- 
plaintiff to bis suit. The second suit against Rani Naraini Kuar was insti- 
tuted in May 1879. The plaintiffs were the defendants-appellants in the 
suit now before us. The title they set out was that they were the true 
heirs by Hindu law, as being the nearest sapiTidas of Chaudhri Naubat 
Ram. The plaintiffs, in each of the two suits above-mentioned, were suo- 
oessful. The District Judge of Bareilly gave to each set of plaintiff's a decree 
against Rani Naraini Kuar for possession of one and the same property. 
But he stayed execution until the two sets of plaintiffs had fought out the 
■matter between themselves. Naturally the defeated defendant Rani Naraini 
Kuar appealed to the High Court. The result was that the first suit (Chandi 
Din's) was dismissed on December 7tb, 1886, the Judge’s decision being 
•reversed ; and in the second (the sapindas’) suit the parties on July 25tb 
1885. came to a compromise by which they divided among themselves 
’the property in dispute. 
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[426] But while the above litigation was still in progress, the- 
sapindas (t,hQ xu'Qsetit defendants-appeilaDts) acting at the suggestion of 
the Judge of Bareilly, on July 2Dd, 1883, instituted in the Bareilly Court 
a suit (No. 69 of 1883) against Cbandi Din and Nawab Masbuq Mahal, 
by which they asked for a declaration that they were entitled to inherit 
the property left by Chaudhri Naubat Ram and by Rani Ganesh Kuar, 
after him. Subsequently, in January 1884, on the death of the female- 
defendant, the Collector of Bareilly was brought on the record as guar- 
dian of the infant children of the deceased. On the 19bh of January 
1885, a compromise — which forms the subject of the present suit — was 
entered into by the Collector on behalf of his wards and by tbe sajnyidas,. 
the plaintiffs in that suit; and that compromise, after having been sanc- 
tioned by the Board of Revenue as the Court of Wards, and, having been 
duly stamped and registered, was on thelst September, 1885 presented to the 
Subordinate Judge with a petition (No. 48 of the record) praying that the 
suit migiit be decided according to its terms. From that time the Collector 
took no further steps in the suit. To conclude this part of tbe case, it may 
he added that the suit was on January 20tb, 1887, struck off the file of 
pending cases by the Subordinate Judge, but with permission to tbe 
plaintili's under s. 373 of the Code of Civil Procedure to bring a fresh suit. 
The reason for this order will be found in tbe sapindas' (plaintiffs’) 
petition to the Court (No. 52 of this record), dated January 19tb, 1887, 
iu which they state that by the dismissal of Cbandi Din’s claim their 
cause of action hnd become extinct, and they therefore withdrew from tbe 
suit, but asked leave to sue again in case a fresh cause of action should 
accrue to them. Tbe reason why the plaintiffs withdrew their suit was 
because of the decree of the High Court of December 7th, 1886, which 
put an end to Chandi Din’s claim, as mentioned above. 

The only other point respecting that suit which requires notice is, 
that tbe Collector of Bareilly, very improperly we think, considering the 
terms of tbe compromise, took out execution for costs and got them. 

[427] We now turn to the compromise on which this suit is founded. 

It is No. 187 of the record, and will be found at page 12 of the appellants 
first book. It is dated January 19tb, 1885, and is drawn up in the shape 
of a joint petition addressed to the Court by tho Collector on behalf of 
his minor wards, by Musaramat Malka Begam, an adult daughter of Nawab 
Mashuq Mahal, and by the plaintiffs, who are the present dafendants- 
appellants. By its terms the Collector and Malka Begam ® hereby with- 
draw from the defence of the suit and admit tho plaintiff s rights to tbe 
estate left by Chaudhri Naubat Ram. deceased,” and they consent to the 
plaintiff’s suit being decreed against “ the defendants, the heirs of Nawab 
Mashuq Mahal ” (i.c., themselves) with certain exceptions. The plaint- 
iffs (present defendants-appellants) on their part agreed that m 
consideration of this relinquishment and admission of claim they 
would, on getting possession of the property in dispute, transfer certain 
villages comprised in it to the heirs of Nawab Masbuq Mahal ^ 

proprietary rights, and would also pay them a sum of money. There are 
also other stipulations which it isnot necessary to notice. u i 

The present suit was instituted on the 6th of January 1888, by the o 
lector of Bareilly as guardian of the minor children of Nawab Mashuq 
Mahal. Tbe now appellants were impleaded as defendants. In tbe piamc 
the Collector, after reciting the facts mentioned above as to execution 
of the compromise of January 19fcb, 1885, went on to allege tha 0 
performed his part of the agreement by withdrawing from the defence m 
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fcbe suit (No. 69 of 1883) and by admitting tbe claim made by the plaintiffs 1894 
in that suit, but that the latter had, on demand made, refused to carry out June 19. 
their promise. He therefore asked that the defendants should bo directed 
to surrender possession of the villages named in the compromise, and to pay AppeL- 
Rs. 6,152 with interest and costs. The principal defendants pleaded that LATE 
they bad not entered into “any enforceable agreement with the Collector Civil. 

such that a suit for specific performance would lie in respect of it.” The 

meaning of this plea is clear from the 2nd and 3rd paragraphs of the written 1® A. 423=* 
[428] statement and was that “ no completed agreement ” had been made A.W.N. 
between the parties, but only a proposal which the defendants afterwards (1894) 161. 
revoked. At the bearing, however, in the first Court many other matters 
were put in issue touching the enforceability of the compromise, and in 
this Court, during the appeal, it was faintly contended that the compro- 
mise was not a completed agreement and was no more than a proposal for 
an agreement. To clear the ground, we may add that certain questions, as 
to the stamping and registration of the compromise which had been raised 
in the first Court wore not taken in the memorandum of appeal to this 
Court. 

The learned counsel, who appeared for the appellants before us, did 
not attempt to deny that his clients had signed the paper bearing date 
January 19bh, 1885. But he contended (1) that it did not in itself consti- 
tute a complete agreement between the parties, and was no more than a 
rough draft of a possible future agreement to he entered into if the Collector 
could procure Chandi Din’s assent, f2) that if it wore a completed agree- 
ment it was void as a nuchnn pacluvi for whiclj no consideration had been 
given, and (3) that the agreement was of such a nature that the Court below 
in the exercise of its judicial discretion ought to haverefuse*! to enforce it. 

As to the first question, whether the paper ot January 19th, 1885. 
was or was not a completed acreenjent between the signalorios, we are of 
opinion that tlir3 evidence of Mr. Neale, who was Collector of Bareilly in 
1885, is conclusive. That gentleman positively swears that the agreement 
was a completed agreement and not a mere proposal for an agreement in 
ftUuro. In this matter he is strongly corroborated by the evidence of Mr. 

Beeson, who was a pleader engaged for the other side ; and we notice that 
not one question was put by the defendants to Mr. Neale in cross- 
examination which even suggested that the completion of the agreement 
was to be contingent on the Collector's obtaining Chandi Din’s assent 
to it, while Mr. Benson says: — “The agreement itself was intended 
to be the effective compromise, and [429] no further agreement was 
necessary or stipulated.” The evidence of these witnesses is further borne 
out by the fact that on the same day (January 19, 1885) an application 
(No. 45 of the record) signed by the Government Pleader on behalf of the 
Collector and by Mr- Benson on behalf of the present defendants-appel- 
aniis (then plaintiffs) was presented to tlio Subordinate Judge, in which 
it was stated that the matter had been settled between the plaintiff and 
the defendants, the heirs of Nuwab Mashuq Mahal, and that a deed of 
oompromise had been executed and signed by the plaintiffs, the heirs of 
Nawab Mashuq Mahal, and by the Collector. But, as the sanction of the 
Board of Revenue was necessary before such compromise could be filed 
in Court, the petitioners prayed that “ as against the heirs of Mashuq 
Mahal and the Collector ” the further hearing of the suit might be post- 
poned. Now in this petition we do not find one word as to the con- 
sent of Chandi Din being a condition precedent to the validity of the agree- 
ment. On tbe contrary, it totally ignores Chandi Din, and that it was 
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intended to he understood to have that effect is shown hy the order 
made on it by the Court and hy Chandi Din’s petition (No. 199 of 
the record), presented on the same day to the Court. The only witnesses 
for the appellants to whose depositions our attention was called were 
Bahu Preonabh Banerji, the then plaintiffs' vakil, and Lalji Mai, one of 
the plaintiffs. As to t'ne former, it need only be remarked that he was 
not present when the agreement was executed, and as to the latter, we 
find ourselves unable to believe his statement in the face of the depositions 
of Mr. Neale and of Mr. Benson atjd of the subseouent conduct of the 
parties. We find this issue in favour of the respondent. 

The second question raised for the appellants is that the compromise 
is nnlliir\(] ooid for want of consideration. Their learned counsel contends 
that that which the Collector nrofessed to give as a consideration for 
the agreement was merely an illusory consideration and of no value what- 
ever. His argument is that without Chandi Din the Collector’s wards 
were nobody in the suit, and that, as Chandi Din himself had no title, 
the Collector, hy withdrawing from the defence and admitting the plaint- 
iffs’ title, really [430] gave nothing in exchange for the valuable property 
which the other side undertook to transfer. 

Before discussing this question, it is advisable here to point out that 
the Collector faithfully did everything he had undertaken to do. He 
notified to his co-defendant, Chandi Din, that he no longer would defend 
the suit {vide No. 199 of the record), and he at once, in conjunction with 
the plaintiffs, intimated to the Court the execution of the compromise and 
asked for an adjournment of the hearing to enable him bo obtain the 
sanction of the Board of Revenue, and finally, when all necessary preli- 
minaries were completed, he filed the compromise in Court on. September 
Ist, 1385. From that time uo to its final disposal it is admitted that tbe 
Collector appsared no further as a party in the suit. Any further pro- 
ceedings were taken by Chandi Din aloue. On the Collector’s petition of 
September 1st, 1885, the Court might have passed a decree in favour 
of the plaintiffs so far as the heirs of Nawab Mashuq Mahal were 
concerned. But it is contended that the Collector, by suing out exe- 
cution for tbe costs decreed in the suit No. 69 of 1883, violated the 
agreement of January 19bh, 1885. We think there is no force in this 
argument, firstly, because the Collector was practically no longer a party 
to that suit when it was struck off the file of pending cases in January 
1887. The order for costs was not made on tbe Golleobor’s application, 
but apparently by the Court siio motu” as a routine order. And secondly, 
it appears from the application for execution (record No. 125j that that 
application was not made till July 1889, or about li years after the 
present suit was instituted, and after the appellants had refused to perform 

their part of the agreement. ^ . u 

Now as to the question whether that which the Collector undertooK 

to do under the compromise and actually did do. was no consideration, we 
must look at the state of things as they existed in January 1885, and 
must leave subsequent events out of our consideration. 

Now in January 1885. the heirs of Nawab Mashuq Mahal had a 
large interest (said to he one-third) in the estate of Chaudhn L43*J 
Naubat Ram, contingent of course on Chandi Din, their vendor, bmng 
able to prove the title he set up. Further, those heirs and Chandi JJm 
held a decree adjudging them possession of that estate as against tne 
person actually in possession. Further, it is clear that it was Wawan 
Mashuq Mahal who had financed Chandi Din’s suit m consideration oi 
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ft sale to her for Rs. 20,000 of some 39 villages out of the disputed 
property. The other party (the present applicants) also held a decree for 
possession of the estate, and bot h those decrees were under apneal before 
the High Court. At that time (January 1885) it was impossible to say 
what the result of those appeals would be. Meanwhile, in the suit in 
which Gbandi Din and the sapindas w'ere face to face, it was also impos- 
sible to say what the result would be. Under these circumstances nego- 
tiations for a compromise were opened between the Collector and the 
present appellants {see No. 44 of the record). It is easy to understand that 
the appellants would have been glad to get rid of so powerful an adversary 
as the Collector, from the funds of whose wards the defence was 
financed, and they would havo been willing to buy off his opposition 
even at a large price. They certainly believed that the Collector had 
something to sell, and they ^Ye^e willing to purchase it. no doubt in the 
hope that the withdrawal of the Collector from the defence would cripple 
Chandi Din by depriving him of the funds on which be had relied for the 
conduct of his defence. We have uo doubt that both the Collector and 
the present anpellants may well, each of them, in January, 1885, have 
believed that Chandi Din had a good fightahle case, and we have also no 
•doubt that in buying off the opposition of the Collector’s wards the appel- 
lants believed they had made a good bargain ; and the Collector may well 
have thought it advantageous to his wards' interests to secure for them 
a substantial portion of that which Chandi Din had sold to their o:other, 
rather than run the risk of a prolonged litigation. Both parties believed that 
they gave and received a fair equivalent. The fact that two years later, on 
December 7th, 1886, the High Court, in Rani Naraini Kuar’s appeal, decided 
that Chandi Din had no title to Chaudhri Nauhat Ram’s property is, in our 
view, perfectly [432] immaterial, for, as already observed, this matter must 
be decided on the basis of the state of things in January. 1885, and not of 
what happened afterwards. No question of fraud or of undue influence 
being practised by the Collector, or of bis taking an unfair advantage of the 
appellants was raised before us, and such contention would be absurd, 
<jODsidering the position of the appellants and the legal advice they had 
at their command. But it was argued that the consideration given by 
the Collector was so grossly inadequate as to lead to an inference of fraud 
on his part. To this it is sufficien*- to reply that in January, 1885, the 
ooosideration was by no means inadequate [see s. 28 (a) of tlie Specific 
Relief Act] . Nor does the fact that the appellants’ suit became unneces- 
•sary and was withdrawn in January, 1887, by reason of the High Court’s 
decision of December, 1886, in any way militate against the validity of 
the compromise of January 19th, 1885. 

We now come to the last of the appellants’ contentions, which is, 
that this agreement is one which a Court in the proper exercise of its 
judicial discretion ought not to enforce. On this matter we take as our 
guide 8. 22 of the Specific Relief Act, 1877. That section, first of all, 
lays down the principle which should guide a Court as to giving a decree 
for specific performance, and then states certain oases in which in the 
■exercise of its discretion the Court should nob decree specific performance. 
It is contended that these cases are not exhaustive. That may perhaps 
he a true proposition in the abstract, hut the learned counsel for the 
appellants did not draw our attention to any further cases. 

The first of the oases appended to s. 22 of the Act is that which deals 
with contracts in which the circumstances give the plaintiff an unfair 
advantage over the defendant. In such a case, we are told that a Court 
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might properly exercise its discretion bv refusing to decree specific per- 
formance. The principle underlying this case is that laid down by Fry, J., 
in paragraph 372 of his learned treatise on the law of Specific Perform- 
ance {2nd ed., 1881, page 169), where the learned Judge, citing from 
reported cases, says : — ‘ Where parties, whose rights are questionable, have 
equal knowledge of [433] facts and equal means of ascertaining what their 
rights really are, and they fairly endeavour to settle their respective rights 
among themselves, every Court must feel disposed to support the conclusion 
or agreement to which they may fairly come at the time, and that notwith- 
standing the subsequent discovery of some common error or a subequent 
judicialdecision showingthe rights of the parties to have been different from 
what they supposed, or that one party had nothing to give up.” And again in 
paragraphs 373 and 374 : — “ The principle just stated is perhaps most 
frequently illustrated by cases of family arrangement or of compromise, 

but is applicable to contracts of whatever nature But, in order to 

bring a contract within this principle, the uncertainty as to the subject- 
matter of the contract must at the time of the contract have lioon areal 
one to both parties, either from the nature of things or from the state of 
knowledge of both parties.” And further, with especial reference to 
compromise, in paragraph 1541: — “The Court will specifically enforce 
private compromises of rights in the way in which it will any other 
contracts ; and inasmuch as the compromise of a bona fide claim to which 
a person believes himself to be liable, and of the nature of wliich be is 
aware, is a good consideration for a contract, the Court, in enforcing the 
compromise, will not enquire into the validity of the claim on which it is 
founded.” 


Applying the above principles to the appeal now before us. it is mani- 
fest that there are no grounds for holding that the compromise in dispute 
comes within case I. There was no inequality whatever between the 
contracting parties. Each had an equal knowledge of the facts of the 
case and equal moans of ascertaining what their respective rights were. 
Both had the assistance and advice of learned legal practitioners. It is 
impossible to discern any circumstances which, in January, 1885, could 
have given the Collector any unfair advantage over the appellants: and 
though the result of a judicial decision, pronounced some two years after- 
wards. showed that the consideration given by the Collector was worthless, 
that is no reason why the Court should not support the agreement 
arrived at by the parties. When the compromise wa.s made both 
[434] parties believed that Cbandi Din had, at any rate, a good figbtable 
claim : and though eventually it turned out that such was not the case, 
nevertheless the compromise (as things stood in January, 1885,) was a 
good consideration for the contract, which may be enforced without any 
enquiry as to the validity of the claim. It is quite immaterial whether 
the Collector’s opposition, if persisted in, would have been successful or 
not. The consideration given by withdrawing from the defence was a 
relief from litigation and was a good consideration (as defined in s. 2 of 
the Indian Contract Act), whether the claim or the defence were good or 
not. In support of his argument, and as illustrating the principle laid 
down by Lord Justice Fry, the learned counsel for the respondent cited 
to us the cases of Stapilton v. Stapilton (1), in which it was held that 
the compromise of a doubtful right is a sufficient foundation for an agree- 
ment, even though it turn out that the right was on the other side; 


(1) RubfoH. 853. 
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AtUvood V. — (l), where a compromise was held to be a sufficient considera- 
tion for an agreement, even though it turned out that there was no 
liability ; Pickeriny v. Pickering (2) where the same rule was laid down 
notwithstanding a common error, and Callsher v. Biojhoffshcim (3) where 
it was held that a compromise entered into hona fide was a good consi- 
deration, even though it turned out subsequently that there was no claim 
in existence and nothing to compromise. 

On the above authorities we have come to the conclusion that the 
compromise in dispute in this appeal is not one to which case I of section 
22 of the Specific Relief Act applies. 

Case II of section 22 lays down that specific performance should not 
be enforced where the performance of it would involve some hardship on 
the defendant which he did not foresee, while its non-performance would 
involve no such hardship on the plaintiffs. The hardship on the appellants 
in this case is that the judicial decision of the High Court in December 
1886 shows that the consideration mentioned in the compromise of 
January, 1885, namely, [435] the Collector’s withdrawal from the defence 
of the suit No. 69 of iSBd was valueless. But. according to Lord Justice 
Fry. — “ The question of the hardship of a contract is generally to be 
judged of at the time at ivhich it is entered into ; if it bo then fair and just 
and not productive of hardship, it will he immaterial that it may by the 
force of subsequent circumstances or change of events have heconm less 
beneficial to one partv, except where those subsequent events have been in 
some way due to the party who seeks performance of the contract” 
(paragraph 39ri). And again (naragniph 402)—“ The general rule seems 
to be that events subsequent to the contract, and not so involved in it as 
to render it unequal at the time it is entered into, cannot be brought 
forward to show the hardship of enforcing it.” 

Now we have already expressed our opinion that, considering the 
state of things in January 1885, and the facts and the means of acquir- 
ing knowledge of their rights then in the possession of each party, the 
compromise, as between the parties to it, was not affected with unfairness. 
That also is the time to he looked at to see did the contract at that tune 
involve any unforeseen hardship on the appellants ? Considering the 
uncertainty as to the result of the then pending litigation— an uncertainty 
which was only put an end to two years subsequently by an elaborate 
judgment of this Court, and which was in no way due to or brought 
about by any act of the Collector — we can discern no unforeseen hardship 
on the appellants. They thought it worth their while then to pay a 
substantial price to buy off a formidable opponent, and having subse- 
quently succeeded in getting possession of a considerable portion of the 
property, they cannot now be allowed to plead that they made an 
improvident bargain by which they gained nothing. 

We accordingly hold that case II of section 22 of the Specific Relief 
Act is not applicable to the compromise in dispute here. 

Having now disposed of the first two cases under section 22, we come 
to the third, which provides that where the “ plaintiff has done substantial 
acts, or has suffered losses in consequence of a [M6] contract capable 
of specific performance, the Court may properly exercise a discretion to 
decree specific performance.” We are concerned only in the words has 
done substantial acts.” At an earlier portion of this judgment we inti- 
mated our opinion that the Collector had done everything which under 

(1) White and Tudor 920. (2) 2 Beavan 31. (3) L.R. 6 Q.B. 449. 
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the compromise he had undertaken to do. It is unnecessary here to repeat 
our remarks on that point. The act which the Collector did was 
undoubtedly a " substantia! ” act, namely, the withdrawal from the defence 
on behalf of his wards and confessing judgment in favour of the present 
appellants by admitting their claim to the estate of Chaudhri NaubatRam. 
He removed their most formidable opponent from the appellants’ path at 
a time when it was quite uncertain whether the appellants or Chandi Din 
would be successful, and took the risk in the latter event of losing every- 
thing. tor if Chandi Din had won his case, he could hardly be expected 
under the circumstances to admit the validity of the sale-contract between 
himself and Nawab Masbuq Mahal, and in that case also the compromise 
would have been waste paper, as its performance was contingent on the 
appellants' getting possession of the villages named in it, an event which 
admittedly has hapnencd. We find therefore that, as the plaintiff-respon- 
dent did a substantial act in part performance of bis part of the contract, 
this compromise comes within the principle laid down in Hart v. Hart (1) 
and that the Court may properly exercise its discretion to decree specific 
performance of it under case III of section 22 

On the whole, we are of opinion that this appeal fails on all points. 
It is not necessary for us to say whether we should have given a decree 
if the matter had been before us as res integra. Suffice it to say that the 
appellants have not shown us any sufficient reason for interfering with 
the manner in which the Court below has exercised its judicial discretion. 

We dismiss this appeal with costs. 

Appeal dismissed. 


16 A. 437 = 14 A.W.N. (1894) 178. 

[437] APPELLATE CRIMINAL. 

Before Hr. Jxistice Knox and Hr. Justice Blair. 

Queen-Empress o. Umrao Singh and others.* 

[20bh June, 1894.] 

Act XLV of I860, ss. 305, Z96—Dacoity — Facts 7iecessary to comlituU the offence defined 
in $. 396. 

Iq order to support a conviction under s. 396 of the Indian Penal Code it is 
necessary to establish, not only that the person accused under that section was 
committine dacoity conjointly with others, but it must be shown that the mur- 
der was committed in his presence. 

Hence where certain persons were shown to have been concerned in a dacoity 
in the course of which murder was committed ; but it was not shown that they 
were in the house in which the dacoity was committed at the time the murder 
took place, and the evidence, if anything, pointed to a contrary conclusion ; it 
was held that the accus*.-d could not properly be convicted under s* 396, but only 
under s. 305 of the Indian Penal Code. 

CNot. F.. P L R. (1900) 44 (Cr.); F.. 15 P.R. 1901 (Or.) ; D.. 17 A. 86 = 15 A.W.N. 
12 .] 

The facts of this case are very fully stated iu the judgment of the 
Court. 

Messrs. A. H. S. Reid and J. N. Pogose and Munshi Hadho Prasad, 
for the appellants. 

The Public Prosecutor (Mr. A. Strachey), for the Crown. 

" Criminal Appeals Noa. 348 and 360of 199*. 

(1) L.R. 18 Ch. D. 670 (686). 
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JUDGMENT. 

Knox and Blair, JJ. — The case before us is oue submiWod by the 
Sessions Court of Farakbabad for confirmation of the sentence of death 
passed upon Charan Singh, Itwari, Imrab Singh, Girwar Singh, Ragiiubar 
Singh and Umrao. We have also before us appeals presented by ail the 
above-named persons against the convictions and sentences passed upon 
them. In addition to the sentence of death, the sentence of the Sessions 
Court upon Imrab Singh was that he should pay a fine of Rs. 500. Girwar, 
Raghubar Singh and Umrao have been re))reseuted by counsel in this Court, 
and 80 also has Charan Singh Imrat Singh and Itwari have sent in 
petitions from jail. 

In the case of Charan Singh, we have to deal with the plea of guilty 
pleaded before the Sessions Court, and therefore the only question we 
have to decide in his case is as regar-U the sentence passed upon him. 
We take up his case first. 

[438] It is contended on his behalf that he is a person of tender 
years and that the part that he has taken in this dacoity was one in which 
be acted under compulsion brought to bear upon Ihin by Hardua. The 
conviction of all of the accused, Cliaran included, has been under s. 896 
of the Indian Penal Code, and on Charan's behalf it is further contended 
that he did not actually kill any person, and that the one act of violence 
which has been laid at his door by the evidence for the Crown mav liave 
been due to an accident. Wo find ourselves unable to accede to any of 
these contentions. According to the record the age of Charan Singh is 
given in one place as twenty years, in another as twenty-four years. It 
is in our opinion amply established by the evidence that he joined 
the dacoits in the commission of this dacoity and took an active 
part in the robbery committed on the house of Ilira Lai. He was 
armed with a pistol, and, upon an attempt being made to secure liim, 
did nob hesitate to use that pistol and to fire upon those who were 
trying to arrest him. Since his arrest he has, as the Sessions record 
shows, attempted to fasten a share of this dacoity upon a person or per- 
sons who could not under any circumstances have been concerned in it. 
There is no evidence whatever to show beyond his own statement that he 
acted under compulsion of any kind. The evidence on record, and on 
this point it bas not been questioned by any one, shows that on the 2Dd 
of December, 1893, a dacoity was committed at Naorai in the house of 
Hira Lai, and that in the course of that dacoity some one of the dacoits 
caused the death of Bhawani Singh and was guilty of the ofifence of murder. 
The evidence also shows that the dacoity was deliberately planned and 
carried out by a large band of men, many of whom were armed with 
deadly weapons. Under these circumstances, we find no reason whatever 
for interfering with the sentence passed upon Charan Singh by the Sessions 
Court at Farakhabad. We confirm the conviction and sentence and 
direct that the sentence be carried into effect. 

With regard to the appellants Girwar Singh and Raghubar Singh 
there is evidence, and ample evidence, which the [439] Sessions Court 
has believed, which shows that these two persons were seen on the after- 
noon of the 2nd of December in the company of a large number of men 
who were armed, and one of them, Girwar, was seen carrying a long 
matchlock. It is shown that within two hours, more or less, of the party 
being assembled at Sherpur the party were again seen to enter Naorai, 
and numbers of witnesses testify to the attack made by the party upon the 
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house of Hira Lai. In the course of that attack, from evidence which we 
see DO reason to disboliove, one of the hand fired upon those who had as- 
fi 0 ml)led to defend the house of Hira Lai. and the result of this act was 
Che death of one Bhawani Singh. The medical evidence shows that 
death was due to shot wounds. Now on behalf of Girwar Singh and 
Raghubar Singh, it is contended that there is no direct evidence which 
carries them beyond the halt above alluded to at Sherpur, and it is 
suggested that they should have the benefit of the doubt as to whether 
they may not have renenbed of having taken any part in the tran- 
saction, and as to whether they may nob have separated themselves 
altogether from the rest of the dacoits and have taken no actual part in 
the commission of the dacoiby. It is pointed out that they are both of 
them residents of Sherpur. and that the evidence for the Crown takes 
them no further than a very short distance from their own doors. Another 
contention pressed upon us was as to the weight to be attached to the 
evidence that was given against them. It was brought to our notice, and 
these remarks apply equally to the case of Umrao. that none of the three 
have been mentioned as having taken part in chedacoity until long after 
the dacoiby had been committed. In the case of Umrao Singh, it was 
nob until the 24th of February, two months and more after the date of 
the dacoity, than his name was put forward as having been one of the 
band who committed the offence on the 2nd of December. We have given 
full consideration to these contentions, and. to deal first with that which 
attacks the bona fides of the evidence, we find ourselves in the difficulty 
that no tangible evidence and no strong suggestion is put forward by reason 
of which we should doubt the evidence given. There is, in the case of Umrao 
Singh, apparently reason to believe that his name was never mentioned until 
the 24rh of [440] February. Bhagwan Singh, who then made mention of 
it, distinctly swears that he saw Umrao Singh, on that evening pass within 
a few yards of him and go to a clump of trees close by. He then saw a num- 
ber of men, some carrying guns, some swords, some lathis, pass him and go 
into the village. He is positive that the same Umrao Singh was walking at 
their head, and that immediately after the dacoity took place. Bhagwan 
Singh was a resident of Naorai, and, unless his silence can be explained, it is 
undoubtedly more than strange that he should not have mentioned the 
name of Umrao Singh, a man of inffuence in Naorai and a person whom 
he must have known full well. But an explanation is given, and in our 
opinion the explanation is both possible and probable and sufficiently 
accounts for his silence. He went to assist Hira Lai in defending bis 
house, and while so occupied was shot by one of the dacoits. Abdul 
Ali, the Sub-Inspector who first began the investigation, admits that 
on the 3rd of December he saw Bhagwan Singh. He says that be 
was then very severely wounded and could nob speak coherently, or, 
at any rate, without cruel pain. He begged not to be pressed, 
and so the Sub-Inspector let him alone. The medical evidence shows 
that ho, Bhagwan Singh, remained under treatment in the hospital 
at Etah till the 16th of February. It is suggested that there must have 
been many an opportunity when Abdul Ali, the Sub-Inspector of Etah, 
could have seen Bhagwan in the hospital at Etah and have examined 
bim : but the evidence of Abdul Ali shows that the police in this case took 
up their investigation of the dacoity from Tanassoo, a village far distant, 
where is the bouse of Charan Sing)), the one daeoit who was arrested on 
the spot, that they worked backwards, and that it was nob till the 22ad 
of February that the police again visited Naorai. Abdul Ali may have 
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been, and probably was, in Etab in tbe interval, but his evidence shows 
that the investigation was being actively pursued in the way. and manner 
stated by him, and it may well have been that he left Bhagwan Singh’s 
examination for a more convenient time. Anyhow, on the 22nd of February, 
when, according to him, he again visited Naorai, he did examine Bhagwan 
Singh, and on that date tbe name of Umrai Singh was mentioned 
[Ml] by Bhagwan Singh as the one out of the dacoits whom he recog- 
nized. Bhagwan Singh was cross-examined as to whether there was any 
enmity or any other reason for being biassed against Urnrao Singh, but no 
such reason was established, and after careful consideration of Bhagwan 
Singh’s evidence we see no reason for refusing to give it the credit which 
was attached to it by the Judge and the assessors. 

In the case of Girwar Singh and Raghubar Singh the police acknow- 
ledge that they were first put on the track by information received indirectly 
from Indar, Gararia. It is suggested that Indar, being a cattle dealer, may 
have particular reasons for keeping in good favour with the police, and that 
what he stated about Girwar Singh and Raghubar Singh is due to influence 
and pressure brought to bear upon him by them, fhere is absolutely no 
evidence to support any such contention. luJar’s evidence satisfies 
us as evidence which may safely bo believed, and, as we have already 
pointed out, it put Girwar and Raghubar as actively participating with the 
■dacoits, and brings them as near Naorai as the village at Sherpur, three 
miles distant. 

It has, however, been urged on behalf of these three men that, even 
if the evidence be believed, they are not liable to conviction and punish- 
ment under s. 396 of the Indian Penal Code. We are unable to attach 
any weight to the idea that they may have repented and absented them- 
selves from the band of dacoits. In the case of Urarao Singh specially 
such belief is impossible ; but it has boon pressed unon our attention that 
for a conviction, or at any rate for liability to a sentence, under s. 396 it is 
necessary for the Crown to establish that they were present at the time 
that the murder was committed in this dacoity. It was contended that 
fl, 396 is not a section creating an offence, but that it is a section awarding 
certain punishment where in tbe commission of a dacoity murder is 
•committed, and that the sections of the Code which relate to abetment 
or sections like 149 cannot be applied to s. 396. We must confess that 
we have found considerable difficulty in construing s. 396. The wording 
[442] of the section is peculiar. It differs from the ordinary sections of the 
Oode which prescribe punishments for offences, and the language used in 
it corresponds very closely with the language used in ss. 397 and 398 of the 
Code, sections which we certainly do not read as sections creating specific 
offences. After fully considering the language used by the framers of the 
Code in s. 396, we have come to the conclusion that it is not a section 
creating a separate and distinct offence. It is a section which provides a 
particular punishment for those who conjointly commit dacoity where 
murder is committed in so committing the dacoity. We are also of opi- 
nion that to establish a liability to the punishment provided in this section 
it is necessary to prove that the person said to be liable was one of the per- 
sons who were conjointly committing dacoity and was present when the 
act of murder in the dacoitv was committed. Now, although we have no 
doubt whatever that Raghubar Singh and Girwar Singh and Umrao partici- 
pated in this dacoitv. we give them the benefit of the doubt as to whether 
they were actually nreseot at tbe time when tbe act of murder was commit- 
ted. There is room for such doubt, particularly in tbe case of Girwar Singh 
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and Raghubar Singh, for there is do evidence which places them within 
the house of Hira Lai at the time when the murder was committed. We 
accordingly admit the appeals of Girwar Singh, Raghubar Singh and 
Umrao, so far as to set aside the conviction under s. 396 and the sentenoe' 
passed, but we find Girwar Singh, Raghubar Singh and Umrao, each and 
all of them, guilty of having committed dacoity on the 2od day of Decem- 
ber 1893, at Naorai, and under s. 395 of the Indian Penal Code direct 
that Girwar Singn, Raghubar Siugh and Umrao Singh, be punished with 
transportation for life. 

There remain the cases of Imrat Singh and Itwari. Tmvat Singh, in 
bis petition of appeal before us, raises hardly any plea beyond the bare 
suggestion that his arrest was due to police action. Itwari simply advances 
the contention that there are conflicting statements in the evidence 
of two of the witnesses who have deposed against him and that he was 
not present at all. In the case of both these [443] men the evidence 
which connects them with the dacoity is clear and overwhelming, 
and we have no reason for doubting it. We have no doubt that 
they were fully and completely identified, and that the evidence' 
which gives them the lending parts in the transaction is trustworthy. 
It is true that the death of Bbagwan Singh is not clearly traced to the 
act of either of them, bub the dacoity was a serious outrage deliberately 
planned, and the fact that the dacoits went armed with loaded guns and 
that five men more or less received serious injuries, in the case of one 
them resulting in death, from the weapons taken, satisfy us that every 
one of those who took part in this dacoity knew that those weapons would' 
be used, and intended those weapons to be used, in the case of any 
necessity, from a dacoit’s point of view, arising. We are unable to relieve 
any one of the men who have shown to have taken part in this dacoity 
from liability to a sentence of death, unless they can satisfy us that there 
is some good and sufficient cause for such relief. In the interest of public 
security we consider it necessary that acts of outrage of this kind should 
be sternly suppressed. Neither of these two appellants before us has 
shown any cause for such relief, and, in the case of Imrat Singh and 
Itwari, we are satisfied that they were present and conjointly committing 
dacoity when the act of murder was committed. We therefore dismiss the 
appeals of Imrat Singh and Itwari. confirm the convictions and sentences, 
and direct that the sentences be carried into effect. 


16 A. 443 = 14 A.W.N. (1894). 146. 

APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice, and Mr, Justice Banerji. 


Bansidhar {Decree-holder) v. Gulab Kxjab {Judgment-debtor)* 

[20bh June, 1894.] 


Civil Procedure Oode,ss. 266 (h, Bll, 912, SQS^Letters Patent, s. lO—Assignment of 
villages to Hindu widow in lieu of maintenayvee —Attachment and sale of such 
villages in e.vecution of money decree —Objection by widow after sale— Objection 
allowed^ Appeal from order allowing objection. 


Cort&in villages were as^igood for her tnwnfcenanoe to a Hindu widow by men^ 
bors of her husband’s family. Those villages were subsequentl y attached and 

• Letters Patent. Appeal No.* 34 of 1893 from a judgment of Mr. Justice Kno*. 
dated the I8th May 1893. 
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sold in execution of a simple mooey decree acninst the widow. After the sale 
had booome [444] final the widow came forward with an objection to tho attach- 
ment and sale of the assigoei villag- son the ground that such attachment and 
sale were in oontravcntion of s. 26G (f) of tho Code of Civil Procedure. The 
hrst Court disallowed this objection ; but on aopcal to the High Court the 
widow got a decree allowing her objection. On appeal by the decree-holder 
under s. 10 of tho Letters l^i'ent, it was heU that, whether or not tho widow’s 
interest m the particular villages w-.s ctpihle of being attached, inasmuch as 
the order asked foe by the widow’s application was pracricallv an order under 

s. dr- of the Code of Civil Procedure, an appeal under s. 10 of the Letters Patent 
would not lie. 

[R . 12 C.L J. 146 fl54) = 7 Ind. Cas 80 (84) ; 14 C.P L.R. 114.] 
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The facts of this case appear fully from the judgment of the Court. 
j\Iuushi lidiH Piusdil and Pandit Siifidui' Ldl, for the appellant. 
Messrs. D. Bdw.rji and Abdul Mdjid, for the respondent. 


JUDGMENT. 

Edge, C. J., ami Baner.JI, J. — This appeal has been preferred under 
s. 10 of the Letters Patent of this Court. A simple money-decree liad 
been obtained against Musammat Gulah Kuar in the Court of the 
Subordinate Judge of Meerut. The decree-holder obtained from the Court 
of the Subordinate Judge an order for the attachment and sale of two 
villages in execution of that decree. That order became final. Under 
that order the villages were put up for sale and were sold. After the sale 
Musammat Gulah Kuar presented a petition to the Court of the Subordi- 
nate Judge, in which she prayed that the sale should be set aside, alleging 
that the villages had been given to her in lieu of maintenance by an agree- 
ment dated the 7th of May 1889, made in compromise of litigation between 
her and the owners of tho villages, and were, by reason of the proviso to 
9..266 of Act No. XIV of 1882, clause (0. not liable to attachment or sale 
m execution of the decree against her. There were other matters alleged 
in the petition of Musammat Gulah Kuar as affording grounds for the 
granting of the relief for which she prayed, but those other matters are 
not relied upon in the grounds of the appeal before us. Mussammat Gulah 

Kuar made the decree-holder and the purchaser at the auction sale 
respondents to her petition. 

It was proved tliac Musammat Gulah Kuar, who is a Hindu 
widow, had, after the death of her husband, obtained a decree for 
[ 445 ] maintenance, and that in lieu of the maintenance so decreed the 
persons against whom that decree had been made had, by an agreement 
of the 7th of May 1889, put her in possession of the villages in question* 
The agreement of the 7th of May 1889 contained no condition against 
alienation. The Subordinate Judge found that the villages had been given 
temporarily to Musammat Gulah Kuar. We presume that the Subordinate 
Judge meant by that finding that the possession and the right to enjoy 
the profits of the villages were assigned to Musammat Gulah Kuar to be 
held and enjoyed by her so long as she shall be entitled as a Hindu widow 
to maintenance from the property of the Hindu family to which her hus- 
band bad belonged. On that finding the Subordinate Judge having found 
against Musammat Gulah Kuar on the other matters alleged iu her 
petition, and applying the decision of Diwali v. Apaji Ganesh (1) held 
that the villages were liable to attachment and sale under the decree acainsh 
Musammat Gulah Kuar, and dismissed tho petition. 



vra— 37 
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From that order of the Sabordioate Judge Musammat Gulab Kuar 
appealed to this Court, and her appeal came to be beard and decided 
under Rule 1 of this Court’s Rules before our brother Knox. 

Tiie only point which was argued in the appeal before our brother 
Knox was wliether the rights and interests which have been made over to 
a Hindu widow by the family to which she belonged in lieu of maintenance 
can or cannot he attached and sold by auction in satisfaction of a decree 
against her. Our brother Knox holding that the proviso, clause, (/) to 
s. 266 of Act No. XIV of 1882, applied and removed rights and interests 
such as Musammat Gulah Kuar enjoyed in the villages from the category 
of property which can be sold in execution of a decree, allowed the appeal 
and set aside the sale. From that order of our brother Knox this appeal 
has been brought. 

Before us it has been contended on behalf of the appellant that when 
by agreement between a Hindu widow and those liable to [446] allow 
her maintenance a lump sum of money is handed over to her in satisfac- 
tion and discharge of all present and future claims for maintenance, such 
sum becomes her absolute property and not liable to forfeiture should she 
become unchaste, and can be attached under a decree against her, as in 
that ca<8 what would he attached would be property actuallv vested in 
her and not '* a riglit to future maintenance.” It was argued that the 
transaction eflected by the agreement of the 7bh of May 1889 was strictly 
analogous to tliat put in the above contention, and that the villages were 
as liable to be attached and sold in execution of a decree against 
Musammat Gulab Kuar as would the lump sum of money be liable to 
attachment in execulio’i of a decree against the Hindu widow of the 
illustration. In answer to that argument it was contended that a 
decree obtained by a Hindu widow for maintenance ceases to be 
enforceable except for the raainbenance then already accrued due upon 
the commission by the Hindu widow of an act of unchastity, and that 
the agreement of tlie 7th of May 1889 did not confer upon Musammat 
Gulab Kuar any greater right in the villages than the right to apply the 
profits derivable from the villages for her maintenance so long, and so 
long only, as lier right to maintenance would, if it had not been for the 
agreement of the 7th of May 1889 have been enforceable under the decree, 
that is. so long only as she continued to be a chaste Hindu widow. ^ It 
was also contended on behalf of Musammat Gulab Kuar that the principle 
upon which the Legislature acted in enacting that “a right to future 
maintenance ” should not be liable to attachment or sale in execution of 
a decree was that rigiits which were entirely uncertain as to duration and 
extent and which might be determined by an act of the judgment-debtor, 
as, for instance, by an act of unchastity on the part of the Hindu widow 
in the present case, are speculative rights, and should, as such, not be 
made the subject of the sale under a decree. It was argued that the 
policy which caused the Legislature to enact [s. 266, cl. (U of Act 
No. XIV of 1882] that an expectancy of succession by survivorship or 
other merely contingent or possible right or interest should not be 
liable to attachment or sale was to prevent merely speculative rights 
being made the subject of a sale in execution of a decree, and that 
[447] the rights and interest of Musammat Gulab Kuar in the villages m 
question were a mere right to hold the villages and to enjoy the pronCs 
to be derived from them or future maintenance so long only as she continu- 
ed to be a chaste Hindu widow, and in that sense that her rights '‘espeot 
of the villages were merely speculative rights. It was not contended that 
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the deKee-holder might nob. had he desired to do so. have attached the 
rents, if any, actually due and then payable to Musammat Gulab Knar, and 
5oon argued from the explanation to 9. 266 of Act No. XIV 

of 1882 that the principle UDon which the subjeccs to which clauses («), 

l/iMil aiui (J of that section apply were made not liable to attachment 
and sale was a diflerent principle or policy from that upon which the 
subjects to which clauses (A-J and (/) respectively apply were exempted 
irom liability to attachment or sale. It was argue 1 that a right to future 
maintenance was not only uncertain duration, that is, that its duration 

depended upon the Hindu widow remaining chaste and upon the family 

property not being sold by the male memlier of the familv in w’hom the 
property was vested, but that it was uncertain in extent, depending from 
time to time upon the fluctuating value of the property. 

In reply on behalf of the appellant the order for attachment and 
sale was relied upon, and it was contended that as that order had not 
been disturbed by appeal or in review, it had become Anal prior to the 
sale, and made, in accordance witli the decision of their Lordships of the 
Privy Council in Ram Kirpal Shukul v. Musammat Rup Kuan (1) and 
Mungul Pershad Dichtl v. Grija Knit Lahiri Chowdhnj (2), the principle 
of res judicala applicable to the question now before us as to whether the 
villages in question, so far as Musammat Gulab Kuar’s interest is 
coocerned. could be sold in execution of tlis decree against her. As that 
was a pjint not previously raised, we hoard the advocate for Musammat 
bulab Kuar further, and he then contended, although the particular 
objection to the validity of the sale was that the villages could not law- 
fully he sold in execution of the decree against Musammat Gulab Kuar. 
yet tnat tne application having been made after the sale had taken place' 
and [448] being one for an order to sot aside the sale, it must he taken 
to have been an application under s. 311 of Act No. XIV of 1882. 

The decision of their Lordships in Tasadduk Rasul Khan v. Ahmad 
Uusai7i [3} was relied upon as establishing the propo.sition that an appli- 
cation by jadgment-debtors bo set aside a sale, even if the sale was prohi- 
bibed by the express words of prohibition of the Code of Civil Procedure 
under which Code only could a sale in execution of a money-decree be 
lawfully held, was an application under s. 311 of the Code, although that 
section in terms applies only to application to set aside sales on the ground 
of material irregularity in publishing or conducting them. 

By parity of reasoning ic was contended that the application to set 
aside the sale in the case on the ground that the property sold could not be 
awfully sold in execution of the decree against Musammat Gulab Kuar must 
be ^eated as an application which had been made under s. 311 of Act No 
fk . continuation of that argument, it was further contended 

that the order of the Subordinate Judge, having been made on an application 

and was one to which 

e. 588 of Act No. XIV of 1882, cl. (16). applied, and consequently that the 
appeal from the order of our brother Knox did nob lie. In support of that laat 
contention, Muhummad Neimullah Khan v. Ihsan-ullah Khan (4) and 
Bome of the oases therein referred to were relied upon. In answer to that 
ew point It was contended on behalf of the appellant that, although as to 
part of the application to the Subordinate Ju^ge to set aside the sale the 

aSioatlon T r® No. XIV of 1882, yet that that 

^UoatioD, so far as it was founded on the question in this appeal. 

dl 11 1.A. 37. 


(2) 6 1. A. 123. 


(dj 21 C. 66. 


(4) 14 A. 226. 
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namely, whether the villages could be lasvfully sold in execution of the 
decree against Musainmat Gulab Kuar, was not an application under 
9. 311, and consequeutlv that, so far as this question is concerned, the 
order ot tlie Subordinate Judge was not an order under s. 312 to which 
9 . 588, cl. (16) would apply, but was an order under s. 244, and,, by 
reason of its not having been an order specified in s. 588, it was a 
[ 449 ] decree, and that thus this appeal lay under s. 10 of the Letters 
Patent from the decree of our brother Knox. We consider that we are 
bound to treat the application to the Suh^rdiriate Judge to set aside the 
sale as one made under s. 311 of Acc No. X.IV of 1882, and that his order 
was one made uuder s. 312, and consequently that by reason of the 
prohibition contained in s. 583 no appeal lay from the decree or order of 
our brother Knox. It is only right to say that in Tasadduk Kami Khan 
V. Ahmad Husain (l) the question to which the argument before their Lord* 
ships were directed vvere as to irregularities in making the proclamation 
of sale, and as to whether any substantial injury had been shown to have 
been occasioned to the judgment-debtor by the sale having taken place in 
contravention of s. 290 of the Code of Civil Procedure and that their 
Lordships' attention does not appear to have been directed by the argu- 
ments to the cases in India in which it was held that the words of the 
section were words of prohibition. 

The other questions above referred to are questions of importance 
requiring careful consideration when they, arise and have to be decided ]■ 
but, as we are of opinion that this appeal did not lie, it is not necessary 
for us bo express an opinion upon them. We dismiss this appeal with 
costs. 

Appeal dismissed. 


16 A. 449^14 A.W.N. (1894) 169. 

APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice, and Mr. Justice Banerji. 


Lachmi Narain and Another {Decree-holders) v. Kunji Lal 
{Judgment-debtor), AND Lachmi Narain and another 
(Decree-holders) v. Chote Lal and OTHERS (Judgment-debtors)* 

[3rd July, 1894.] 

I 


Hindu, Laic— Joint Hindu family^Simple money-decree against father 

to be executed after his death against joint family property in the hdnds of tfieson 
^Civil Frocedure Code, ss *234. 'A^^—Executionof decree, 

A creditor of a father in a joint Hindu family governed by the law of the 
Miraksbara who has obtained a simple decree for money in a suit against tbe 
father [450] alone cannot obtain execution of that decree against the joint 
family property or any part of it in the hands of the son in a proceeding against 
the son in execution of that decree instituted after the death of the father, ana 
not being a proceeding in continuation of an attachment of the property 
during tho lifetime of the father; the proceeding in execution not being bawe 
by the law of limitation, and the son nob being precluded by any f Joppei w 
proving that the ptoperi-y was joint family property at the time of bis father ^ 
death aud is in bis hands ancestral property and nob assets representing wp^ 


* Second Appeals Nos. 836 and 837 of 1893 from orders of H. D. Griffin- Esq 
District Judge of Farakbabad, dated 20bh April 1*^93; 

Mnh.mmad Anwar Husain, Subordinate Judge of Farakbabad. dated the 7th Janu y 
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was at the time of his father's death geparate property of his faiher. Butin 
such a case, if the creditor desires to obtain a r«*medv against the ancestral 
property, or any part of it, in the bauds of the son, he must seek that remedy 
in a suit agiinst the son. in answer to which suit, when brought, the S'^n will 
bo entitled to prove that the suit is barred by limitition, that the debt was 
tainted by immorality, or any other matter that would be a defence against the 
poni Suraj Bunsi Kocr v. Sheo Pro'ihad Singh (1); yVf/i5sominaf A^onowi 
jBabuasin v. Modun 1-2) ; Bidri Prasad v. Madaa Lai (3) ; Seth Chand 

Mai V. Durga D^i <4j ; Clegg v. Ro'tdands (5j ; Payne v. Parker (G1 : Chowdry 
Wahid Ali V. Miissanimat Jumaee. i7) : liaghubar Dyal v. Hamid Jan |8) ; 
Sangili Virapandia Chinnnthambuir v. Alwir Ayyangar (91; Karnataka 
Hanumantha v. Andukuri Hanumayya {10'; Mulhia v. Virarnmal (11); 
Ariabudra v. Dorasami (12) ; Venkatarama v Senthivelu (13) : Bilbir Singh 
V. Ajudhia Prasad (14) ; Jagannaih Prasad v. Sita Ram (15) ; and Beni Pershad 
V. Parbatti Koer (16). 
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'{DI8B..34C. 642 fF.B.) = U C.W.N. 593 = 5 C.L.J. 491 = 2 M.LT. 297; Not F.. 20 
B. (3P9) ; 13 Ind. Cas. 670 = 243 P.W.R. 1912 ; F.. 3 A.L.J. 663 = A.W.N. 
11906) 281 : 9 C.W N. 223; R.. 17 A fi'M (F B.) ; 19 A. 26=16 A.W N. 182 (F.B.): 
21 A. 301; 3 A.L.J. 127 = A.W.N. (1906) 30; 4 A.L.J. 197(N); 8 C.W.N. 843 (857); 
11 C.W.N. 163 = 5 C.L.J. 80; 16 C.P.L.R. 19 (26) ; 1 N.L.R. 173 (177) ; 1 O.C. 
63 (63): 6 0.0. 271.] 


The facts of these two cases are fully stated in the judgment of the 
'Court. 

Babu Ratan Chand, for the appellants. 

Pandit Sundar Lai, for the respondents. 


JUDGMENT. 

Edge, C.J., and Baner.II J. — This appeal and the connected 
appeal have arisen in proceedings for tlie execution of a simple 
money-decree. The decree-holders are the appellants. Kunji Lai. who 
is the respondent in this appeal, is one of the surviving sons of Narpat 
Rai, deceased, against whom the decree in question was obtained by the 
appellants in the Court of Small Causes of Bondiay. 

[451] Narpat Rai and his sons, Chote Lai, Jogi Lai, Khannu Lai 
and Kunji Lai, had, before the debt was incurred in respect of which the 
decree was obtained, constituted a joint Hindu family governed by the 
Mitakshara. Before that debt was incurred, Chote Lai, Jogi Lai and 
Khannu Lai had separated from Narpat Rai and his minor son Kunji Lai, 
the respondent here. On fliat separation the joint family property was 
partitioned, Chote Lai, Jogi Lai and Khannu Lai each getting his parti- 
tioned and separated share, and Narpat Rai and Kunji Lai, who, as 
between themselves, had not separated but had remained joint, getting as 
their partitioned and separated share of the family property, the property 
which the appellants here seek, As against Kunji Lai, to attach and to 
bring to sale in execution of tlieir decree. 

The decree in question was one in respect of an unsecured debt due 
by Narpat Rai to the appellants. Kunji Lai was 'nob a party to that 
decree. 

The appellants after the death of Narpat Rai, and in ignorance of 
the fact that he was dead, obtained an order for the attachment and sale 
•of the property in question in this and in the connected appeal. Kunji 

(1) 6 I. A, 88 = 5 0. 148. (2) 13 LA. 1 = 13 0. 21. (3) 15 A. 75 

(4) 12 A. 313. (5) L.R. 3 Eq. 368, 373. 

(6) L.R. 1 Ch. App. 324. 327. (7) 11 B.L-R. (P*0.) 149= 18 W.R. 185. 

(8) 12 A. 73. (9) 3 M. 42. (10) 5 M. 232. 

{ID 10 M, 283. (12) 11 M. 413. (13) 13 M. 266. 

.(14) 9 A. 142. (16) 11 A. 302. (16) 20 C. 895. 


293 



1894 

July 3. 

i 

Appel- 

late 

Civil. 

16 A. 449 = 
14 A.W.N 
(1894) 169. 


16 All. 452 INDIAN DECISIONS, NEW SERIES [Yol. 

Lai and his brothers were not parties to that order, which was made on 
the assumption that Narpat Hai was living and that the property 
attached was his. When it was ascertained that Narpat Rai had died 
prior to those proceedings for attachment and sale, the decree-holders 
abandoned those proceedings and presented an application to the Court 
of the Subordinate Judge of Farakhabad alleging that Narpat Rai was 
dead and tliat Chote Lai, Jogi Lai, Khannu Lai and Kunji Lai were the 
sons and legal representatives or heirs of Narpat Rai, and praying that 
‘ execution (of their decree), be proceeded with as against his (Narpat Rai’s) 
legal representatives or heirs aforesaid according to law.” Upon that 
application the Subordinate Judge issued a notice under s. 248, cl. (6), to 
Chote Lai, Jogi Lai, Khannu Lai and Kunji Lai and fixed the 2nd of 
November 1892 as the date upon which cause might be shown why the 
decree should not be executed [i32] against them. On the 2nd of 
November 1892 the Subordinate Judge made the following order ; — 

“As the 24th November 1892 has been fixed in the objection case j 
ordered, that this case be brought forward on the 24th November 1892, 
after the decision of the objections.” 

On the 22nd of November 1892 the dt-'cree-liolders filed an inventory 
of “ the property owned and possessed by the judgment-debtor and left 
by him,” and prayed for its attachment and sale. The property men- 
tioned in that inventory is the property in question in this and the 
connected appeal. 

On the 24th of November 1892 the Subordinate Judge, without decid- 
ing the questions raised by the objections made by Chote Lai, Jogi Lai, 
Khannu Lai and Kunji Lai to an attachment and sale of the property 
under the decree, ordered the property to he attached. We presume that 
the order of the 24th of November 1892 was an interim order. 

On the 5th of December 1892 the property was attached under the 
order of the 24th of November. 

On the 7th of January 1893 the Subordinate Judge considered the 
objections made by Chote Lai, Jogi Lai and Kannu Lai and the objections 
made by Kunji Lai, » nd allowed those o))jections and released the properties 
from attachment. The decree-holders appealed from that order to the 
Court of the District Judge. The District Judge dismissed the appeal, 
and from his order of dismissal the decree- holders have brought this 
appeal in which Kunji Lai is the respondent, and the connected appeal in 
wnich Chote Lai, Jogi Lai and Khannu Lai are the respondents. 

For the decree-holders, appellants, it has been contended that the 
property for the attachment and sale of which they applied was liable to 
be attached and sold after the death of Narpat Rai in execution of their 
simple money-decree against Narpat Rai. 

For the respondent to this appeal and for the respondents to the 
connected appeal it has been contended that they do not bold the pro- 
perties as the heirs or representatives of Narpat Rai ; that [453] Kunji 
Lai iield the property in his possession by virtue of the right vested in him 
on his birth, and as the survivor of the joint Hindu family which had 
after the partition consisted of himself and his father Narpat Rai, and that 
Chote Lai, Jogi Lai and Khannu Lai held the property in their possession 
respectively by right of separation and partition of the family property 
prior to the time when the debt in respect of which the decree in execution 
was obtained was incurred by Narpat Rai. It has been contended on be- 
half of all these respondents that the property not having been attached 
prior to the death of Narpat Rai, and they not having been parties to the 
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decree, tlie remedy, if any, of tlio decree-holders against this property is 
by a suit against them in which the Question as to whetlier their proper- 
ties are liable to be sold in satisfaction of the debt incurred by their 
father can be determined, and that that question cannot be decided in pro- 
ceedings under s. 234 or s. 244 of Act No. XIV of 1882. 

The decree-holders had not olitained any attachment under their 
decree in the lifetime of Narpat Rai. 

The following are the questions which appear to us to arise on the 
arguments in the appeal in which Kunji Lai is a respondent: — Can a 
creditor ol a father in a joint Hindu family governed by the law of the 
Mitakshara, who obtained a simple decree for money in a suit against the 
father alone, obtain execution of that decree against the joint family pro- 
perty or any part of it in the hands of the son in a proceeding against the 
son in execution of that decree instituted after the death of the fatlier, and 
not being a proceeding in continuation of an attachment of the property 
effected during the lifetime of the father, the proceeding in execution not 
being barred by the law of limitation and the son not being precluded by 
any estoppel from proving that the property was joint family property at 
the time of his father’s death, and is in his hands ancestral property and 
not assets representing what was at the time of his father’s death separate 
property of his father, or, in such a case, if the creditor desires to obtain a 
remedy against tlie ancestral property or any part of it in the hands of the 
son, [454j must he seek that remedy in a suit against the son, in answer 
to which suit when brought the son will be entitled to prove that the suit 
is barred by limitation, that the debt was tainted by immorality, or any 
other matter which would be a defence to the suit against the son? 

In order to answer those questions, so far as it is necessary to do 
so in this appeal, it appears to us to be necessary to consider what is 
the liability in law of a Hindu son in respect of debts contracted by 
his deceased father at a time when the father and son were members 
of a joint Hindu family governed by the law of the Mitakshara, and in 
what character or capacity such son is a party to proceedings in the 
execution of a simple decree for money obtained by the creditors in a 
suit against the father alone, in wliich proceedings a notice under s. 248, 
cl. [b) of Act No. XIV of 1882 was necessarily issued to the son. 

It is in our opinion necessary in considering those questions to hear 
in mind the distinction between the assets strictly so called of the father 
in the hands of the son and other property in the hands of the son which, 
although, stictly speaking, not assets of the father in the hands of the 
son, is liable to be sold in discharge of those debts of the father which 
were not tainted by immorality. 

It appears to us that separate and self-acquired property of a father 
in a joint Hindu family governed by the law of the Mitakshara which had 
not become an accretion to the joint family property in the father’s life- 
time would, on the death of the father and in the hands of the son, be 
assets strictly so called of the father, against which a decree which had 
been obtained against the father alone could be executed after his death in 
proceedings instituted by the service of a notice upon the son under cl. (6) 
of 8. 248 of Act No. XIV of 1882, whether the debt in respect of which a 
decree was obtained was or was not tainted with immorality ; because in 
such case the son took such assets as an heir to, and not as a surviving co- 
parcener of, his father. 

On the other hand, it appears to us that in a joint Hindu family 
governed by the law of the Mitakshara joint family property, [488] 
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whether such property was ancestral at the time of the birth <3f the son, 
or is composed, as to part, of property which was ancestral at the time of 
the birth of the son and, as to the remaining part, of property acquired 
after the birth of the son and in the lifetime of the father which became 
an accretion to the ancestral property, cannot be considered in whole or 
in part as assets of the father in the hands of the son after the father’s 
deatli, altliOLigli a sale of such property by the father alone for a consider- 
ation not tainted with immorality would have been binding as against the 
son, and although a creditor of the father would have a remedy against 
such property in tlie hands of the son after the father’s death in respect 
of a debt not tainted by immorality due by the father, whether such debt 
was or was not contracted for family purposes. One reason for holding 
that opinion is that in a Hindu family to which the law of the Mitak- 
shara, uncontrolled l)y legislative enactment or well-established special 
custom as to inheritance, applies, a son upon his birth takes with 
his father and his brotliers, if ^ any, a co-ordinate and co-parcenary 
share in all ancestral property of the father or of the family ; and 
on the death of a brother witliout male issue or descendants in the 
male line surviving him, or on the death of his father, such survi- 
ving son takes, not as heir to his brother in the case of the brother, eras 
heir to his father in the case of the father, but by survivorship, the in- 
terest of such deceased brother or of such deceased father, as the case 
may be, simply lapsing on liis death and so enlarging the share of the 
surviving son or sons of the fatlier of the joint family. It appears to us 
tliat in such case there is no difference in the title of the survivor, 
whether he be the son surviving his father or the brother surviving a 
brother who has died leaving no male issue or descendants in the male 
line, and that in , neither case is the ancestral property or any part of it 
assetsof the deceased member of the joint family in the hands of survivor; 
The fact as established by -the decision of their Lordships of the Privy 
Council in Suraj Bansi Koer v. Sheo Proshad Simjh (H that a creditor who 
has obtained a decree against a member of a joint Hindu family (the father 
in that [436] case), and has under such decree and in the lifetime of the judg- 
ment-debtor attached the judgment-debtor’s interest in the joint family 
property has thereby obtained a valid charge upon the joipt family property 
to the extent of the undivided share and interest of the judgment-debtor 
which cannot be defeated by the death of the judgment-debtor befoie 
partition or sale under the decree, is not at variance with, but, on the 
contrary, supports tlie view wliich we have expressed. The principle of 
that decision is that each member of a joint Hindu family possessed o 
ancestral property which is not impartible, has a right to have his shaie 
partitioned off, and the judgment-creditor of a member of such family ge 3 
by a subsisting attachment under his decree effected in the lifetime of t e 
judgment-debtor a charge upon the undivided share of the judgment-debtor 
which enables him or the purcliaser at a sale under his decree to 
his rights under the decree and charge by means of a partition, 
the judgment-debtor had or had not died before the sale under 6 
decree. Again, the fact as finally established by the decision of ei 
Lordships of the Privy Council in Miissaviut Nanomi Babuasin v. 

Mohun (2) that the sons in a joint Hindu family cannot set up tneir 
co-parcenary rights in the ancestral family property against the 
of the creditors of their father for their debts if not tainte wi 

(2) 13 LA. 1 = 13 0.31. 


(1) 6 LA, 88 = 6 0. 148. 
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immorality, does not conHict with the opinion which we have expressed. 
The principle of the decision in Mussamut Nanopii Bobuasin v, Modun 
Mohun is that, although in a family governed by the Jlitakshara a son 
on his birth takes a present vested interest jointly witli his father in 
ancestral estate, he, by reason of the moral obligation upon a Hindu son, 
is legally bound to pay bis father’s debts not incurred for immoral pur- 
poses, to the extent of the joint ancestral property which is in his hands. 
This Court in Badn Pra>>ad v. Madan Lai (1) has held that legal liability 
can be enforced, even in the lifetime of the father, in a suit against the 
father and sons on a mortgage of tlie ancestral property made by the 
father alone. 

[457] Heading together the decisions of their Lordships of the 
Privy Council in Suraj Bunsi Kocr v. Sheo Proshad Singh and in Mus- 
samat Nanomi Bahuasin v. Modun Moluin, we think it is manifest that 
ancestral property is not. nor is any part of it, in the hands of a son to 
whom the Mitakshara law applies, assets of his deceased father, and that 
the son's richb to such property is, not that of an heir or legal represen- 
tatives of his deceased father, bpt that of a surviving co-parcener, although, 
by reason of the moral duty on a son to pay his father’s debts which are 
not tainted with immorality, there is upon him a legal liability to pay such 
debts which can be enforced against the ancestral property in his hands. 
Such liability must stand, as it does, upon a principle entirely different from 
the liability of an heir or legal representative whose liability in the execu- 
tion of a decree obtained against a deceased person of whom he is heir or 
legal, representative is, by s 234 of Act No XIV of 1882, confined bo the 
extent of the property of the deceased which has come to the hands of such 
legal representative and has not been duly disposed of. If it were nob so, a 
creditor who had obtained a simple decree for money against the father 
in a joint Hindu family governed by the Mitakshara in a suit in which 
the sons were not parties, could for the first time after the father’s death, 
attach what represented the undivided share of the father in the ancestral 
property and bring that interest to sale in execution of his decree, whether 
the debt in respect of which the decree had been obtained was or was not 
tainted with immorality, and cousequentlv whether or not such debt was 
one which the sons were morally and legally bound to pay, bo the extent 
of the ancestral nroperty in their hands. This Court has in Full Bench 
in Seth Chand Mai v. Durga Dei (2) held, Tyrrell, J.. dissenting, that when 
.the bolder of a decree against the father in a joint Hindu family governed 
by the Mitakshara proceeds under s. 234 of Act No. XIV of 1882, after 
the death of the father, to execute the decree by attachment and sale, and 
the SOD objects that the property in his hands, sought to be attached 
and sold, is his own nroperty and not assets of his deceased father, 
that question is one to be decided under s. 244 of Act No. XIV 
,of 1882 by the Court [458] executing the decree ; but that when 
the objection is that the property in the hands of the son is, nob bis 
beneficially, but is solely vested in him as trustee for another, that 
question cannot be decided under s, 244, but must be decided' in a 
separate suit. From the distinction having been drawn in that case 
between the case of a son setting up a claim to the property as his own 
and tbe case of his objecting that he holds the property merely as trustee 
for another, it appears to be considered that the opinion of the Full Bench 
was that all questions which might arise upon tbe claim of the son that 
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the property was his own and not assets of his father, including the 
question whether the debt was one which it was the pious and legal duty 
of the son to pay, are to be decided under, s. 244 of Act No. XIV of 1882 
by the Court executing the decree. That is not, in our opinion, what 
the judgment of the Full Bench naeans. The reason for the distinction 
drawn in that case by the Full Bench is obvious. In the first case the Court 
executing the decree has before it in the son the person who admittedly is 
legally and beneBcially entitled to the property in his bands, if it be ancestral 
property or if it be property which was separately from his father acquired 
by him. and who, if the property was not ancestral property or so self- 
acquired, has the property in his hands as assets of his deceased father. In 
the other case the beneficiary for whom the son alleges that he holds the 
property as trustee is entitled to be heard on the question as to whether 
the property 13 trust property and not assets of the deceased judgment- 
debtor, and such beneficiary, unless he was a party or is a representative 
of a party to the suit in which the decree was passed, is not and cannot 
be made under Act No. XIV of 1882 a party to the proceeding in execu- 
tion of the decree. Section 437 of Act No. XIV, 1832, would not enable 
the Court executing the decree to order the beneficiary to be made a party 
to the proceeding in execution of the decree against the deceased father of 
the beneficiary’s trustee, as the suit in which that decree was passed was 
not one against the trustee and was not one concerning property vested in 
any one as trustee who was a party to that suit, and as Act No. VI of 1892 
prohibits the application of s. 647 of Act No. XIV of 1882 to applications 
[459] for the execution of decrees. According to the practice of the 
Court of Chancery in England all cesiuis que tr7istent were, subject to 
certain exceptions, necessary party to suits against their trustees by which 
their rights were likely to be affected. Although, under the practice of 
the High Court of Justice in England, trustees may be sued without 
joining their cestilis que trusteiU as representing the property of which 
they are trustees and as representing the persons for whom they are 
trustees, the Court may, at any stage of the suit, order the cestuis que 
trustent to be made parties to the suit. It appears to us that the High 
Court of Justice in England would in a suit in which the question 
was whether, for the discharge of a debt incurred by a person for 
the payment of whose debts a cestui que trust was not responsibie, 
the property sought to be sold was assets of the deceased judgment-debtor 
in the hands of his heir or legal representative, or was property vested 
in the persons who happened to be such heir, or legal representative, 
vested in him not as such heir or legal representative but as the trustee tor 
such cestui que trust, order such cestui- que trust to be made a 
That we infer from Clegg v. liotulands (1) and from Payne v. Parker 
In such a case the trustee would have an interest adverse to the cestuv qu^ 
trtist, for it would be to the interest of the trustee that the trust 
and not his own ancestral property, or the assets of hia father, 
sold in satisfaction of the debt of the judgment-creditor. In 
Waited Ah v. Mussainat Jumaee (3) in execution of a decree a person ua 
been made a party bo the proceedings in execution in a ref „ 

capacity, and their Lordships of the Privy Council held that ques 
whether property in the hands of the representative defendant belong 
him in his own right or in his representative character was one w 


(1) L.R. 3 Eq. 368 (375). 

18 ) 11 B.L.R. P. C. 149 = 18 W.R 186. 
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relatsd to the executioo of the decree. The procedure in that case was the 
procedure of Act No. XXII I of 1861. In Rnfjhnbar Dyal v. Hamid Jan (1) 
it was held that the representative of a deceased ]udfiiDent-del)Dor, who 
as such representative was a party [ 460 ] to the proceedinss in execu- 
tion of the decree, not having taken an objection in those proceedings 
that the property was his own and not assets of the deceased judg- 
ment-debtor, and the property having accordingly been sold in exe- 
cution of the decree, neither he nor his subsequent vendee could ques- 
tion the title of the purchaser at the sale under the decree. The 
last two decisions to which we have just referred anpear to us to sup- 
port the view which we entertain as to ss. 231 and 248 ih) and 
244 of Act No. XIV of 1882. In our opinion it was comoetent for the 
Subordinate Judge in these proceedings to determine the question as to 
whether the property sought to be sold was ancestral property in the hands 
of Kunji Lai or was assets of his deceased father Narpat Rai, and we are 
further of opinion that be rightly decided that the property in question was 
ancestral property in the hands of Kunji Lai and not assets of his decea- 
sed father. Upon that finding we think it necessarily follows that the 
jurisdiction of the Court of the Subordinate Judge was in these proceed- 
ings in execution limited to making an order allowing the objection of 
Kunji Lai and releasing from attachment under the decree the property 
sought to be sold. We think that such view is not only consistent 
with bub is supported by all the authorities which have been cited to us 
in argument. 

In Sangili Virapavdia Chinnathamhiar v. ^hcar Ayynvgar (2) in 
which case the property was an impartible zamindari, it was held that, as 
the entire interest in an impartible zamindari passes upon the death of 
the father to the son, there is nothing in the estate itself which can be 
attached after the father’s death under a decree against him or which can 
be made liable in the execution of such decree against the son as the re- 
presentative of the father. The decision in that case does not, upon an 
examination of the judgment, appear to have turned upon the fact that the 
property there was impartible, but upon the rule of procedure of s. 234 of 
Act No. X of 1877, and upon the view that the son was merely a party to 
the decree, or rather to the proceedings in execution of the decree as the re- 
presentative of his father, and as such representative could [ 461 ] only be 
liable under the decree to the extent of such assets of his father as had 
come to bis hands and bad not been duly disposed of. The learned Judges 
in that case declined to decide what would have been the result if the pro- 
perty had been attached in the father’s lifetime under the decree and the 
subsequent proceedings had been a continuation of proceedings in execu- 
tion ot an attachment made in the father's lifetime. 

In Karnataka Hanumaniha v. Andukuri Hanumayya (3) in Full Bench 
it was held, in proceedings to execute a decree which had been obtained 
against a father for money, that the father having died and his interest in 
the ancestral property of the joint Hindu family not having been attached 
in his lifetime, bis interest passed on his death to his son by survivorship 
and ceased to be bis property, and that, although the interests of sons in 
Hindu ancestral property are liable to satisfy a fstber's debt, that liability 
does not attach to the ancestral property in their hands in their represen- 
tative character, and in such case the decree-holder naust have recourse to 
a separate suit. In that case the procedure referred to was that of Act 
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No. X flrf 1S?7, which in that respect was the same as that of f\ct No. XIV 
of 1S82. That decision was followed in Muthia v. Viro-ynmal (l). 

In Ariahudra v. Dorasami (2) the judgment-debtor having died before 
execution of a decree against him, the judgment-creditor sought to have 
the decree executed against the representatives of the judgment-debtor. 
The decree was one for sale in a suit upon a hypothecation bond and was 
passed prior to tbeconoing into force of Act No. IV of 1893. 

Tie legal representatives were sons of the judgment-debtor. In the 
execution vTO®®*diogs the objection of the legal representatives to the 
attachment and sale of their interest in the hypothecated property in 
execution of the decree was allowed. 

Thereupon the execution creditor brought a suit against the repre- 
sentatives claiming a declaration that their shares were liable for the 
debt. 

[462] The High Court at Madras dismissed that suit under the pro- 
visa to s. 42 of Act No. I of 1877 (The Snecific Relief Act, 1877). 
Thereupon the execution creditor brought a suit against the sons to 
recover from them the balance of the judgment debt which remained un- 
satisBed to the extent of the value of the ancestral property which had 
coma to their hands : and, it having been found that the debt was not 
tainted with immorality, the claim was decreed in the first Court and in 
first appeal. In second appeal it was contended on behalf of the sons 
that the liability of the ancestral property in their hands was a matter 
which ought to have been dealt within the execution proceedings under 

8. 244 of Act No. X of 1877 in execution of the original decree. 
As to that contention Sir Arthur Collins, C. J., and Muthusami Ayyar, J., 
said in their judgment: — *’ It is provided by s. 244 that all questions aris- 
ing between the parties to the suit in which the decree is passed or 
their representatives, and relating to the execution, discharge or satis- 
faction of the decree, shall be determined by order of the Court erocu- 
ting the deoree and not by a separate suit. The question therefore 
for decision in this second appeal is whether the son s pious obliga- 
tion under the Hindu Law bo pay the debt of his father out of his share in 
the ancestral property is a matter which relates to the execution of a 
decree against his father within the meaning of that section. We are of 
opinion that it is an obligation distinct from that created by the decree 

which was passed against the father, that if the decree debt was either 

illegal or ifum-)rftl the sons would be under no obligation to satisfy itj. 
though the decree against the father might be perfectly valid, 
and that the questions contemplated by s. 244 are those which relate to the 
enforcement of the obligation created by the decree. It is one thing to 
execute a decree as we find it, and another to add to the obligation crea e 

by it so as to extend its scope.” 

Those learned Judges also held that "the suit was clearly one to 
enloroe payment ot money charged on immoveable property, and the con- 
test was whether the charge was validly created bv the father 
son. The claim is therefore not barred by p63l limitation, and V 
dismissed the appeal, holding that the suit lay. 

That was a very inabruobive case. 

In Venkatararm v. Senlhiveli and another (3) Muthusami Ayyar aod 
and Parker, JJ., held When, therefore, there is a money decree againas 


(1) 10 M. S6d. 


(9) 11 M. 413. 
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the father and when the judgment'oreditor seeks to attaoh anoestrral pro- 1894 
perty after it has vested in the son by survivorship under Hindu Iaw July 3. 

upon the father's death, he cannot be considered as executing the decree 

against the property of the deceased judgment-debtor within the meaning ApPKL- 
of s. 234 of Act No. XIV of 1882. How far the son’s pious obligation LATE 
would make him liable for the decree debt is a matter to be investigated CiViL. 
in a fresh suit.” 

In Balbir Sinqh v. Ajtidhia Prasad (l) it was held that the plaintiff ^^9=* 
was entitled to a decree declaring that his proprietary right io certain A.W.N. 
ancestral property was not liable to be sold in execution of a decree (^89*) 169. 
for money against his father alone. That part of the judgment in that 
case io which it was held that a decree against the father alone for 
sale upon an hypothecation bond could be executed against the an- 
cestral property, if it meant that under that decree, to which the sons 
apparently were not parties, their shares in the ancestral property could 
be sold, may require reconsideration when a similar case arises. 

Xn Jaqajuiath Prasad v. Sita Ravi (2) it was held that a judgment- 
creditor of a father could not, in execution of the decree, which was for 
money against the father alone, attach and bring to sale after the father’s 
death the ancestral property in the hands of the son. 

In Beni Prasad v. Parbati Koer (3) it was held that a decree for sale 
upon a mortgage which was passed against the father in a joint Hindu 
family governed by the Mitakshara could, after the father’s death, be 
executed against the interest which the father had in the ancestral property, 
it appearing that [464] there was subsisting an attachment against that 
interest made prior to the death of the father. The inference to be drawn 
from the judgment in that case is in support of the view of the law which 
we have expressed. 

We hold that the decree-holders, appellants, cannot execute their 
decree against any part of the ancestral property in the hands of Kunji 
Lai, and that, if they have any remedy now against the ancestral property 
in the hands of Kunji Lai, as to which we express no opinion, it must be 
sought in a suit against Kunji Lai. 

We dismiss this appeal with costs. 

Appeal dismissed. 


16 A. 464 = 14 A.W.N. (1894) 137. 

APPELLATE CIVIL. 

Before Mr. Justice Tyrrell and Mr. Justice Burkitt. 


Har Charan Singh (Plaintiff) v. Har Shankar Singh and 

OTHERS (Defejidants).* [4th July, 1894.] 

Civil Procedure Code. $. 13 — Bes judicator—^' Court of iurisdiction competent to try the 

suit in which such isstie has been subsequently raised" Act XIX of 1873 

(H.W.P. Land Revenue Act), ss, 113, )14, 

OoeH. 8. mortRaged in 1864, by two mortgages of the same date, errtam 
immoveable property to one A. 3. In 1877 A. S applied for foreclosure of these 
mortgages and obtained an order under s. 8 of Regulation XXVH of 1606, but 



• First Aepeal No. 219 of 1892, from a decree of Pandit 
Judge of Ghazipur, dated the 18th July 1692. 


Bansidhar, Subordinate 
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(2) 11 A. 302. 
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these procee^iitigs were, it was alleged, never brought to a legal conclusion. Sub- 
sequently, the mortgagee applied io a Court of Revenue for partition in his favor 
of the mortgaged property. The mortgigor resisted that application on the 
ground that the fore losurc proceedings had not beeu completed ; but the Court, 
acting uoderss. 113 ani 114 of Act No, XIX of 1373. overruled thatobjection aud 
granted partition in favor of the mortgagee. Io 1392 the mortgagor sued the 
representatives of the original mortgagee in a Civil Court for redemption of the 
inortgHges of 1864. Tbe defendants resisted the suit principally on the plva that 
s. 13 of Act No. XIV of 1832 applied and was a bar to the suit ; but no plea of 
res Judirn(/i outside s. I3 was raised. The plaintiff’s suit wad dismissed as barred 
by the principle of res Judicata. The plaintiff appealed. 

Held by Tyrrell, J., that, the Court of Revenue being incompetent to deter- 
mine the suit in which the issue whether the mortgage had been foreclosed or 
not was subsequently raised, s. 13 of Act No. XtV of 1882 did not apply, and 
no plea of res judicata outside s. 13 could be entertained, inasmuch as no such 
plea had been put [465] forward in the C^urt b’lowoc in the High Court. Aftsir 
Uaghobnr Dial v. ISheo Baksh Singh (1) referred to. 

Per Burkitt, J.. centra. The provisions of s. 13 of Act No. XIV of 1982 are 
not exhaustive, and, the plaintiff not having appealed therefrom, the decision of 
the Court of Revenue must be held, upon the priiiciple of judicata, to be a 
bar to the present suit. Ram Lai v. Chhab Nath (2) and Ram Kirpal v. Rup 
Kuan (3) referred to. 


[R,, 20 M. 3J2.] 


The facts of this casa sufficieotly appear from the judgment of 
Burkitt, .7. 

Maulvi Ghulam Mujtahay for the appellant. 

Mr. T. Conlaiiy Munshi Jxoala Prasad and Munshi Gohind Prasad, 
for tbo respondents. 


JUDGMENT. 

Tyrrell, J. — The appellant is the plaintiff of the suit below. He 
is a mortgagor suing to redeem a mortgage against the respondents. His 
suit has been dismissed on the single ground of res judicata in the sense of 
s. 13 of the Code of Civil Proccdxire. and not on any other grounds of 
res yWteafa outside the terms and provisions of s. 13 of Act No. XIV 
of 1882. Two previous decrees were prayed in aid for the defence. 
One is in a civil suit in which the plaintiff and defendants of this suit were 
in the same array, being all defendants in tbe former suit. Tbe Court 
below has rightly held that a decree affecting parties in the same array 
cannot boused in the sense of 9 . 13 (swpm) between the same parties arrayed 
in opposition the one to the other in a subsequent suit. The recent 
ruling of this Court, Bishnath Singh v. Bisheshar Singh (4) is con- 
clusive on this point. The other decision, or decree, relied on by tbe 
deiendants, is one which was made between the parties controversially 
by ft Deputy Collector disposing of a partition case under ss. 113 and 114 
of Act No. XIX of 1873. 

No doubt Mr. Nageshar Prasad in that case was presiding in a 
of Civil Judicature of first instance, and his decision that the plaintiff 
had nob then the subsisting mortgagor rights which ha asserted was a 
decree. Bub that is not alone sufficient to make the present suit amena- 
ble to the disabling rule of s. 13 (supra), [466] for Mr. Nageshar Prasad 
may not have been, and possibly is not now, a Court competent to try 
this suit, (No. 75 of 1892) for redemption. No Court acting under Act 
No. XIX of 1873 could entertain, try and determine the suit provided for 
by s. 91 of Act No. IV of 1882. . 

(1) 9 C. 489. (2) 12 A. 678. (3) 6 A. 969. (4) U A.W. N. (18911 34. 
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It is possible that the provisions of s. 13 (s7/pra) as thev stood in 
the Code of 1877 might have sufi&ced for the dismissal of this suit. That 
section runs thus ‘ No Court shall try any suit or issue, in which the 
matter directly and substantially in issue lias been heard and finally 
decided by a Court of competent jurisdictiori, in a former suit between 
the same parties, or between parties under whom they or anv of them 
claim litigating under the same title. ” But the subsisting s. 13 contains 
the additional proviso that the Court which tried the former f/. e . the 
partition case) be also " competent to try such subsequent suit, or the 
suit in which such issue have been subsequentlv raised. ” See aUo the 
ruling of their Lordships of the Privy Council in Misir Raghobar Dial v. 
Sheo Baksh Singhil). 

Mr. Conlan supported the decree below on the authority of Amir 
Singh v. Nahnati Prasad (2), but that ruling does not help him, for in that 
case it was obvious that the Court which had tried the former suit was 
competent to try the subsequent suit likewise, which was identically the 
same case as had been tried by the .Assistant Collofitor. The case of the 
plaintiffs before the .Assistant Collector was that in a parrition between 
the parties “ tlie common land should he divided into parts proportionate 
to the size of the different parties,” a proposition disallowetl by the Assis- 
tant Collector. The “subsequent suit” brought l)y these defeated persons 
in the Civil Court was “for a doclaratiorith.it the defendants wore entitled 
to a share of the common laud proportionate to the area of their pnitis." 
It was the same suit in both the Courts, and k followed that the Assistant 
Collector would ho competent to try the subsequent suit. Mr. Conlan also 
r(A\Q^ ou Bhola V . Pamdhin (3). in which certain parties defeated in a 
Revenue Court P67] exercising jurisdiction under ss. 112 and 113 of Act 
No. XIX of 1873, on ailoi’ations that the opposite parties in that suit were 
excluded by prescription from their proprietarv righr.s. instituted a suit in a 
Civil Court re-asserting that the defendants liarl been more than twelve years 
oubof possession and were not entitled to he parties to the partition. Here 
again it is pliio that s. 13 applied, for the Revenue Court was no less 
competent to try the subsequent case than it had admittedlv been to try 
the former case, which was in fact the same case in all respects. Thus 
Mr. Conlan had no case autiiority for the applicability of s. 13 of Act 
No. XIV of 1882, to the present suit. On the other hand, the ruling in 
Gopal V. Uchabal (4), as well as numerous similar rulings in the reports, 
favours the contention for the appellants. 

It seems to me that the words “corapoLent to try such sulisequenb 
suit, or the suit in which such issue had been sub.'Jcquontly raised,” are 
conclusive of the question. It would have been otherwise if the second 
clause of the above quoted sentence had run as — “or the issue raised in a 
suit subsequently brought.” In that event I would have hold that 
Mr. Nageshar Prasad would presumably be competent now, as he was in the 
partition case, to try the issue which lie then decided against the present 
appellant. Bub it is not so ; the sentence is to try, not the issue again 
raised in the subsequent suit, but "the suit in which such issue has been 
subsequently raised.” It will hardly be denied that Mr. Nageshar Prasad, 
if he has not left the revenue for the judicial branch of the public service 
which is not alleged, is not competent to try the present suit for redemp- 
tion of a mortgage. 

<1) 9 C. 439, (2) 9 A. 338. (3) 7 A. 894. ( 4 ) 3 a. 51 , 
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1894 Mr. Deputy Collector Nagesbar Prasad's proceediogs in the suit 

July 4. under ss. 112, 113 of Act No. XIX of 1873 are printed at pages 10 et segq 
of the respondents’ book. Bhaya Arjun Singh was the applicant for 
Appel- partition in the month of October 18d0. The present plaintiff-appellant 
LATE was a leading objector. In 1864 (respondents’ book, p. 1, No. 5) Bhaya 
Civil. Sar Charan, then the proprietor of the property in suit, mortgaged it by 

a conditional sale-deed [468] to this Bhaya Arjun Singh, the applicant 

16 A. 464= for partition in 1880. Then the once mortgagee Arjun Singh claimed to 
14 A.W.N. attained the higher status of proprietor, and his qicomlam mortgagor 

(1894) 137. denied it. The Deputy Collector tried this issue, and on the basis of some 

crude notions of law, the main one being that given an order in favour of 
a mortgagee for foreclosure, the applicant will be regarded as the absolute 
owner without instituting a regular suit, and being an absolute owner 
be entitled to partition,” disallowed the mortgagor’s objections without con- 
sideration thereof. They were aimed at tbe alleged facts of foreclosure 
and their validity, and will be found in the 5th and 6th clauses of the 
plaint before me in this appeal. It is possible that what Mr. Nageshar 
Prasad meant was that Bhaya Arjaun Singh being ostensibly in possession 
of an order under Regulation No. XXVII of 1806 (respondents’ book,, 
p. 3) privia facie represented the mortgaged estate so as to be competent to 
apply for partition. If this bo what he meant it is clear that he made no 
decision on tbe title claimed by Arjun Singh and by the appellants respect- 
ively, and that his decision cannot affect the present case. But I am 
content to decide the issue relating to s. 13 of Act No. XIV of 1882, on 
tbe simple ground that there is nothing to show that Mr. Nageshar Pra- 
sad on the 16th of February 1892, was competent to try this suit or any 
similar suit in which the issue whether Arjun Singh’s mortgagee interest 
in tbe property which he took in mortgage as the property of his mort- 
gagor, Har Charan (plaintiff-appellant) in 1864, had become the proprietary 
estate of the mortgagee in 1860 is raised. 

I will only add that, though Har Charan 'a right of action for his objec- 
tion to his mortgagee’s claim for partition in 1880, and the corjms of the pro- 
perty may be, nay apparently are, identical with tbe right action and the 
corpus of this suit, it seems to me that the causes of action, the issues 
raised, the reliefs sought, and the results to be obtained by the present 
suit are entirely different from, and, save in respect of tbe issue whether 
the mortgage had ceased to subsist in 1880, irrelevant to the suit of 1880. 
In trying the question of the propriety of the decree which has dismissed 
this [469] suit on the sole and simple issue of the express bar of s. 13 of 
Act No. XIV of 1882, 1 do not think I ought to try any other issue, out- 
side the four corners of that section, not sent to trial and tried in, the 
Court below. The issue of the applicability of any other bar to the plain- 
tiff’s right to have bho case tried, whether such other bar be by way of 
res judicata generally outside the provisions of s. 13 (supra) or any other 
plea in bar, was nob sent bo trial or tried below. I think I ought not to 
try it here. The plaintiff is entitled to be heard on it below, and again to 
be heard on it in appeal, if the lower Court should decide it against him. 
If the case goes back on remand, there is nothing in this judgment to 
preclude the raising and trying of such plea, or pleas dehors the express 
bar of 8. 13 (supra). It is enough for me to decide as I do, and as possibly 

my brother Burkitt also has done, that the decree below is not justified 
by the terms of that section. I would remand the case for trial under 
8 . 562 of Act No. XIV of 1882. Costs to abide the result. 

Burkitt, J, — The plaintiff-appellant in this suit sought to redeem* 
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two mortgages with possession executed by him in 1864, in favour of the 
predecessor in title of the respondents. The defence was that the suit 
was barred by limitation and by a res judicata. The Subordinate Judge 
was of opinion that the suit was barred by s. 13 of the Code of Civil 
Procedure and therefore dismissed it. Hence this appeal. 

The facts appear to be as follows : — 

In or about the year 1880, the predecessor in title of the respondents 
applied to a Court of Revenue for partition of the property which had 
Qome into his possession under the mortgages mentioned above. lie 
alleged that he had fulfilled all the conditions and formalities necessary 
for foreclosure, that he was no longer mortgagee, and was absolute owner 
of the land of which be sought partition. 

The present plaintiff-appellant opposed the application on the ground 

that the applicant for partition had not become absolute owner of 

the property, as he had not brought the possessory suit [4703 required to 

complete his title. His contention was that the applicant for partition 

had DO title as owner to claim partition. Now this objection raised a 

question of title and of proprietary right, such as is contemplated by s. 113 

of Act No. XIX of 1873. On this objection two courses were open to the 

Assistant Collector, namely, (1) to decline to grant the application until 

the question had been settled'by a Civil Court, or (2) to try and decide 

the question himself as a Court of civil judicature of first instance. The 

Assistant Collector adopted the latter course, and. after hearing the 

parties, he, on the 19th of October, 1880, recorded a proceeding declaring 

that the applicant for partition was the absolute owner of the property in 

dispute and, as such, entitled to partition. That decision of the Assistant 

Collector was appealable to the District Judge. No appeal, however, was 

inatimted. It follows therefore, in ray opinion, that the decision of the 

Assistant Collector (who for the trial of the question had constituted 

himself a Courc of civil judicature of first instance) must be treated in the 

same way as any decision of a Civil Court of first instance, namely, that 

IQ the absence of any appeal it bad become a final decision binding on the 
parties. 

In the present suit, instituted nearly twelve years after the decision 

of the Assistant Collector, the plaintiff-appellant seeks to redeem the 
mortgages of 1864. on the ground that the respondents hold the property 
under subsisting mortgages and not as absolute owners. 

The question before us is, can such a suit be maintained with reference 
to the circumstances mentioned above? 


■ The Court below has applied s. 13 of the Code of Civil Procedure to 
the suit and held it to be barred. To that decision it is objected that an 
Assistant Collector would not be competent to try the present suit it being 
a suit for redemption, even though the very issue (mortgage or no mort- 
gage) tried by the Assistant Collector as a Court of civil judicature is 
the only issue in it. It may be that such is the case, bub I do nob desire to 
offer any opinion on that matter In my opinion the suit is barred, nob 
under any pro-[471] vision to be found in s. 13, but on the general principle 
o( res jmicata. As remarked by this Court in Mam Lai v. Chhab Nath(l) 
with reference bo the case of Bam Kirpal v. Hup Kuari (2) a n 

Code of Civil Procedure “ ie not exhaustive.” The LegSuri’has prolidL 

(No. XIX of 1873) for the proceedings to obtain, and in 
partition. Amoog the provieiona of that Act is one which prescribes the 


U) U A. 678. 


(2) 6 A. 269. 
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manner in which anv queat-ion of title or of proprietary right raiseil in the 
partition shall be decided. Such a question was raised here and was decided 
in accordance with the procedure permitted by the Act, namely, by the 
Assistant Collector constituting himself a Court of civil judicature. The 
Act permits an apneal from such a decision. No appeal was made by the 
defeated party. In my opinion it was the intention of the Legislature that 
decisions made by an Assistant Collector under s. 113 of Acc No. XIX of 
1873, could be questioned only by appeal and not otherwise, that such a 
decision when not appealed became final to all intents and purposes, and 
that the issue raised and decided in it could not be raised again in any other 
Court. Here the Assistant Collector decided that the applicant for partition 
had become full and absolute owner. The issue which plaintiff-anpellant 
would raise in this suit is the very issue which the Assistant Collector 
had decided. In my opinion it would be most unjust to allow a party 
who had not taken the trouble of appealing from the decision under 
s. 113 of the Act No. XIX of 1873, to raise again the question which had 
been then decided against him. If the facts had been slightly different, 
if the plaintiff-appellant had asserted that the applicant for partition was, 
e.f/., a trespasser, and not even a mortgagee, and if the Assistant Collector 
bad, as here, held that the latter by foreclosure had become absolute 
owner, it is clear that the appellant could not afterwards have sued in a 
Civil Court to eject the respondents as trespassers. Why then should the 
appellant be permitted to sue to redeem mortgages which had been declared 
by a competent Court of civil judicature to have been foreclosed and to be no 
longer subsisting mortgages, and so by a side wind to re-open the very issue 
[472] which had been decided against them and had not been appealed by 
them. It may be that technically such a suit is not in express terms 
forbidden by s. 13 of Act No. XIV of 1882, but in my opinion it is one to 
which the general princivJeof rea judicata applies: and as the issue which 
the appellant seeks to raise in this suit is one which was decided against 
him by a competent Court according to the procedure expressly provided 
by the Legislature for such a case. I am of opinion that the suit is barred 
by the principle of res judicata. I would therefore affirm the decree of 
the lower Court and would dismiss this appeal with costs. 

In accordance with the provi.sions of s. 575 of the Code of Civil Pro- 
cedure, this appeal is dismissed with costs. 

Appeal dismi.HScd. 


16 A. 472 = 14 A W.N. (1894) 182. 

APPELLATE CRIMINAL. 

Before Sir John Edfje, Et., Chief Juatice, and Mr, Justice Banerji. 
Queen-Empress v. Bhutan.* [6bh July, 1894.] 

Act XLVof 1860, s 30A.A~Causing death by [negligence^Lessee of Govemrmnt ferry 
allowing umound boat to be used on ferry— Criminal liability of lessee. 

The lessee of a Government ferry having the exclusive right of oonveying pas- 
sengers across a certain river at a particular spot allowed an unsouod boat to be 
used at the ferry. In consequence of its unsoundness the boat R'«nk while cross- 
ing the river and some of the persons in it were drowned. Held that the lessen 
of the forry was properly convicted of the offence provided for by s. 304-A of Act 

No. XLV of 1860. 

[R.. 24 P.L.R. 1905 = 22 P.R. 1905 iCr.) = 2 Cr.L.J. 207.] 

* Criminal Appeal No, 423 of 1894. 
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The facts of this case auffioieotly aopear from the judgment of the 
’Court. 

The Public Prosecutor (Mr. A. Strachej/). for the Crown. 

JUDGMENT. 

Edge, C.J., and Banerji, J.— Bhutan Tiwari was a lessee under the 
Government of the Gai Ghat ferry on the river Ganges. As lessee of the 
ferry he bad the exclusive right to carry passengers backwards and 
forwards across the river at that place. By his lease he was hound to 
mainbam for the purpose of the ferry eight boats in efficient condition 
It IS proved that the boats which he emnloyed at the ferry were not his 
own boats, but that he allowed [473] different mallahs to act as ferrymen 
using for the purpose their own boats, the lessee receiving a pronortion 
of the toll paid to the mallahs. It is also proved that on certain days 
when pilgrims visited a neighbouring shrine, and when those days were 
not we/a days, he and the mallahs allowed pilgrims to be ferried over free 
of toll. The 16th of March 1893 was one of such davs. and on the morn- 
ing of th .t day a number of pilgrims, over fifty, and. as we believe, under 
eighty, embarked on one of the ferry boats. The boat was in charge of 
one of the mallahs. The day was fine. The river was low. There were 
DO waves ; and we find on the evidence that there was no wind When ' 
the boat got about half-way across it sank, and twenty-five of the neonle 
m It were drowned. Bhutan was found guilty by the District Magistrate 
of the offence under 8. 304A of tne Indian Penal Code. The Sessions 

Judge of Ghazipur set aside that conviction and acquitted Bhutan The 
(jovernment has aopealed. 

Before considering the legal bearings of the case we shall express 
the conclusions to which we have come on the evidence. The boats at 
the ferry were as a rule inspected every month by a Government official 

They were, however frequently changed ; the consequence being that a 
boat ,n use in March might not have been inspected previously hv any 
Government offieial. In November 1892 it was found on inspection that 
of tbe boats at this ferry required repairing. .\t the inspection in 
December 1892 it was found that three boats in use at this ferry were 
old and unsafe. Those three boats were unsafe by reason of the Lttom 
and side planks being weak and the boats being leakv TKa h^af w u 
sank in March 1893 was not recovered, andTofisSeotly'^n^the '^he 
nspeotmg officers could say that he had seen that particular boat. So 
far as the evidence goes, it shows this, chat at two insnectionq wifhin « 

need'^d^ March 1893, old and infirm boats, and boats which 

needed repairs and were leaking, were found at the ferry in use there. 

T u- witnesses were called whose evidence was that 

the boat which sank was a new boat; but no witnessAB wa.. 

to show ''hen or where the boat was built. The defendant's fwl] 
witnesses say that the boat was capable of oarrving with safatv f. • 
to one bundred and twenty-five persons. We find as a fie. ha T 
nothing in the weather or in the condition of the rivel wh Ih mV'’ 

caused an ordinarily safe boat to founder on thal oiras.on 1 ? 
oonelusively that the boat did not strike against anv^p .It .s proved 
through the river. It is proved tbac. aV the blirhad^ / 
across the river, water was seen coming up throleh ti® 

bottom of the boat, apparently rising from the bottom of thl 'imt'^^h^ t 
that water continue*! to rise ouicklv and tKaf if doat, that 
. 1 .. 
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keel. Under these circumstances the only conclusion which we can come 
to is that the boat sank by reason of its being rotten, or being other- 
wise in a bad state of repair, and not being safe for the purposes of a 
ferry boat. 

Now comes the question of what legal liability in the criminal law 
attaches to the defendant. The mere fact that he had covenanted in his- 
lease to provide efficient boats for use at the ferry would not make him 
criminally responsible if they turned out not to be efficient. His duty, in 
our opinion, stands upon a much higher ha^jis than this. He was the 
only person who bad the concession ot ihe right to use ferry boats at this 
narticular ferry. The consequence is that the public who were entitled 
to cross at the ferry were bound to use his boats. It does not appear to 
us to be any defence that the boats which were used were boats 
belonging to different mallahs and not his own property. It was his duty 
as lessee of the ferry to see that the boats which he placed at the ferry 
were reasonably safe boats for the carriage of passengers. In his own 
statement be said, “ I do not allow boats to ply which I consider unfit.” 
He also said that the viallahs brought the particular boat which was 
lost from Bengal ; that he never had the boat beached to examine it, 
and that whilst it was with him it was never repaired. He said that 
he had examined the boat and felt to see if it was safe. It is obvious 
from the evidence and from Bhutan’s statement that for the 
purposes of the ferry the boats must be [476] considered as his boats. 
Although they had nob been purchased by him, they were procured 
by him, the owner getting for his own services one-quarter of the 
profits of the boat and handing over three-quarters to Bhutan. Bhutan’s 
own statement shows, if the question was material, that be was 
aware that it was his duty not bo allow any unsafe boat to ply at 
the ferry. The conclusion which we have come to is that he allowed 
this boat in question to be put on at the ferry for work and to be con- 
tinued there, although the boat was in an unsafe condition. Whether be 
had examined the boat or not we cannot say, but the boat could not have 
sunk under the circumstances unless it was in an unsafe condition — and 
the fact is beyond doubt that he allowed the particular boat to be used for 
the purposes of the ferry. The fact that the passengers in the boat on the 
particular day did not pay any toll is in our opinion immaterial in this 
case on the question of criminal liability. Shortly put. it was the duty of 
Bhutan to the public not to allow any boat to ply at the ferry which was 
not in a reasonably safe condition as a ferry boat. He did allow the- 
boat which sank to be used at the ferry for ferrying purposes. That boat 
was in an unsafe condition, and by reason of Bhutan’s allowing a boabwluch 
was in an unsafe condition to ply at the ferry the deaths of the persons 
who were drowned on the 16th of March 1894 were caused. In our 
opinion this was not merely a negligent omission— it was a negligent act 
in putting a boat in the ferry which was in an unsafe condition. 

We set aside the acquittal of the Sessions Judge, and convict Bhutan 
of the offence punishable under s. 304A of the Indian Penal Code, and 
sentence him therefor to three months’ rigorous imprisonment and a 
fine of Es. 500, or in default to three mouths’ further rigorous imprison 

menfc. 
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16 Jl. 476 (F.B.)=:i4 A.W.N. (1894) 183. 

[ 476 ] KEVISIONAL CIVIL— FULL BENCH. 

Before Sir John Edge, Kt., Chief Justice, Mr. Justice Knox, Mr. Justice 
Blair, Mr. Justice Baiierji and Mr. Justice Burkitt. 


Sarman Lal (Plaintiff} v. Khuban and others [Dcferulants).'^ 

[23rd July, 1894.] 

.Act IS o/ 18-^7 (prooinclal Smtil Cawie Courts Act), s. ‘25— Revision — Small Cause 
Court suit— Application of s. 2S— Civil Procedtire Code, s. 622. 

Section 25 of Act No. IX of 1837 wis not intended to give what would practi- 
cally be an appeal in e^ery ca«e from the decision of a Court of Small Causee, 
but the discretion to be exercised thereunder should be guided by the same 
considerations as those which govern the application of s. 622 of Act No. XIV of 
18^2. Muhammad Bahary. Bahai Soigh (1) and Raghunath Sahai v. The 
OJji'Ml Liquidator of the Himalaya Bank (2) referred to. 

'[DIsb., n O.P.L.R. 91 ; 66 P.R. 1904 = 133 P L R. 1903 : R., 21 A. 89: 27 A. 92 = 
A.W.N. (1904) 227=1 A.L.J. 697 ; 6 A.LJ. 914=3 Ind.Cas 817 (813); 11 A.L.J. 
295 (296); 19 Ind. Cas. 782 ; 5 C.L.J. 413 ; 19 P.R. 1901 = 68 P.L.R. 1901; 113 
P.L.R. 1903.] 

This was a reference to the Full Bench made by Tyrrell and Bur- 
kitt, JJ., to whom the case had been referred by Banerji, J.,in view of the 
ruling in RaghumUh Sahai v. The Official Liquidator of the Himalaya 
Bank (2). The question was referred in the following form: — “ Let this 
go to a Full Bench on the question whether p. 25 of Act No. IX of 1887 
is in all respects pariter with s. 622 of the Code of Civil Procedure, so 
that a decree or order of a Court of Small Causes cannot be called in ques- 
tion under the said s. 25, unless there are circumstances which would 
justify revision of an order not made by a Court of Small Causes under 
s. 622 of the Code of Civil Procedure.” 

The suit out of which this application for revision arose was one by 
a person who had lent money to the predecessor in title of the defendants 
upon a mortgage bond, but had failed to hand over more than half the 
stipulated amount, to recover from the so-called mortgagor the money 
lent. The plaintiff originally brought his suit in the Court of the Munsif 
of Agra but his plaint was returned for re-presentation in the proper Court. 
On the suit being brought in the Small Cause Court it was held that the 
plaintiff’s suit was barred by limitation under art. 57 of sch. ii of Act No. XV 
of 1877. [477] The plaintiff accordingly applied to the High Court under s. 25 
of Act No. IX of 1887, for revision of the Small Cause Court Judge’s order. 
Babu Jogvidro Nath Chaudhri, for the petitioner. 

The opposite parties were not represented. 

The judgment of the Court (Edge, C. J.. Knox, Blair, Banerji 
and Bdrkitx, JJ.) was delivered by Edge, C. J. : — 

JUDGMENT. 

This reference to the Full Bench raises the question to what extent 
this Court should apply 8.26 of Act No. IX of 1887. Almost the same 

■question was considered by a Full Bench of this Court in Muhammad 


Agra* RBviBion No. 6 of 1894 from an order of Judge of the Small Cause Court at 
(1) 18 A. 977. 
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Bakar v. Bakal Singh (1). The question was also considered by one of 
the Judges of this Court, in Raglmnath Sahaiy. The Official Liquidator 
of the Hinialai/a Bank (2). In the case last referred to it is obvious that 
It was not intended by the judgment that a Court could not act under 
s. 25 of Act No. IX of 1887, except in cases in which it might act under 
s. 622 of Act No. XIY of 1882. What that judgment meant was that 
s. 622 of Act No. XIV of 1882 should betaken as indicating the line of 
discretion to be exercised by a Judge in considering whether he should or 
should not apply s. 25 of Act No. IX of 1887, i.e.t that judgment meant 
that a case which could not be taken up under s. 622 of Act No. XIV of 
1882 ought not to tie taken up under s. 25 of Act No. IX of 1887. We are 
satisfied that the Legislature did not intend to give under the cloak of 
s. 25 of Act No. IX of 1887 practically an appeal on law and on facts from^ 
the decisions of Courts of Small Causes, whose decisions were final, sub- 
ject to the power given by s. 25, and in our opinion s. 25 is not intended 
by the Legislature to be applied except in those cases to which s. 622 of 
Act No. XIV of 1882 was considered to be applicable before the decision of 
their Lordships ot the Privy Council in Amir Hassan Khan v. Sheo Baksh 
Singh {3J. 

The case will go back with this opiniou to the Bench which made, 
the reference. 

Order accordingly. 


16 A. 478 (F.B.) = 14 A.W.N. (1894j iSl. 

[478] FULL BENCH. 

Before Sir John Edge, Kt., Chief Justice, Mr. Justice Knox, Mr. [Jxistice 

Blair, Mr. Justice Banerji and Mr. Justice Burkitt. 

Janki Prasad {Plaintiff) v. Kishen Dat {Defendant).''' 

[23rd July, 1894.] 

Act No. IV of [Transfer of Property Act), ss. 3, Notice — Registration equivom 

lent to notice to prior mortgagee of subsequent incumbrance. 

For the purposes of s, 85 of the Transfer of Property Act, a mortgagee will be 
deemed to have notice of a subsequent registered incumbrance aSecting the 
property mortgaged to him, inasmuch as it is the duty of such prior mortgagee 
before suing ou his mortgage to search the registry for record of any such subse- 
quent incumbrance, and if he has not done so he must- bs ts ken either to hive 
wilfully abstained from an inquiry or setreh which be ought to have made, 
within the meaning of s. 3 of the above-mentioned Act. or have omitted to do an 
act which a reasonably prudent mortgagee about to bring a suit on his mortgage 
under chapter IV of Act No IV of 1882 ought to have done, and would have done, 
which act, inquiry or search would have resulted in the disclosure of the existence 
of the subsequent incumbrance. 

IDIbs., 7 C.W.N. 11 ; Not F.. 8 lod. Gas. 1199 = 3 Bur. L. T. 103; F., 22A, 212; 
21 A.W.N. 22 ; 132 P.W.R. 1908 = 64 P.R. 1909 ; 1 8.L R. 68 (70) ; R., 17 A, 
637 (547) ; 18 A. 109 ; 20 A. 110 ; 26 B. 638 ; 13 O.P.L.R. 43 ; 1 Ind. Gas- 227 
(228' ; 8 Ind. Gas, 633 (635) = 12 Bom. L.R. 940 (945) ; 17 Ind. Gas. 927 (930) = 
16 G.L.J. 394 (400j ; 1 0,0. 63 (62) ; 11 0.0. 206 ; D., 23 A. 25.] 

This was a reference made by Knox and Burkifct, JJ., of the question 

whether, when it is found that a prior mortga gee did not as a matter of 

• Second Appeal No. 1108 of 1893 from a decree of R. Greoven, Esq., Officiating: 

District Judge of Shahjabanpur. dated the 27th July 1893, confirming a decree ot 

Munshi Jwala Prasad, Munsif of Suhavan, dated the 18tb March 1892, 

(1)13 A. 277. (2) 16 A. 139. (3)110.6. 
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fact know of the existence of a subsequent incumbrance, binding the 
properDy already mortgaged to him, the fact of such subsequent in* 
oumbrauoe being made by a registered instrument affects the prior incum- 
brancer with notice of such subsequent incumbrance. The facts on 
which the reference arose are fully stated in the order of the Full 
Bench. 

Babu Ratan Chand, for the appellant. 

Mr. A. B. S. Reid, for the respondent. 

The judgmentof the Full Bench (Edge, C. J., Knox, Blair, Banerji 
and Burkiit, JJ.) was delivered by Edge, C. J. 


1894 

July 23. 

Full 

Bench. 

16 A. 478 
(F.B.) = 

14 A.W N. 
(1894) 151. 


JUDGMENTOF THE FULL BENCH. 

The question which has been referred to this Full Bench arises out of 
the following circumstances : — The same property was mortgaged to Kishen 
Dat, the defendant in this suit, and subsequently mortgaged to one Tika 
Ram, the mortgagor in each case being the same party. Tika Ram brought 
a suit on his mortgage, ob-[479]tained a decree for sale, put the property 
up to sale, and it was purchased by Janki Prasad, the pluinbilT here. 
Kishen Dat was not made a party to that suit or to the sale. Tika Ram’s 
suit was commenced after the coming into force of Act No. IV of 1882. 
Kishen Dat, subsequently to the coming into force of Act No. IV of 1882, 
brought a suit on his mortgage. He did not make Tika Ram a party to 
that suit, nor was Janki Prasad, the plaintiff here, made a party to that 
suit. Kishen Dat gob his decree on the lOr.h of September 1889. Tika 
Ram had gob his decree on the 12th of June 1886, and the sale to the 
plaintiff took place on the 22u(i of June 1891. Kishen Dat proceeded 
to put his decree for sale into execution. On tliat Janki Prasad, the 
plaintiff here, objected that the property could not he sold under that 
decree. That otqecbion was disallowed and Janki Prasad brought hia 
suit. It has been found in this suit that Kishen Dat had not notice in 
fact, when he brought his suit, of the subsequent mortgage to Tika Ram 
or of Tika Ram s suit. Both the first and the second mortgages were duly 
registered documents. 

The question which has been referred to the Full Bench is— did the 
fact that Tika Ram’s mortgage was registered affect Kishen Dat with 
notice of that mortgage? 

It has been decided by this Court that the registration of a prior 
mortgage affects a subsequent mortgagee with notice of the prior mortgage. 
The answer to this reference to the Full Bench appears to us to be found 
in s. 3 and 8.85 of Act No. IV of 1882. By s. 85 it is enacted that, 
subject to the provisions of the Code of Civil Procedure, s. 437 
all persons having an interest in the property, comprised in a* 
mortgage must be joined as parties to any suit under this chapter relating 
to such mortgage. Provided that the plaintiff had notice of such interest.’'* 
There were good grounds for the enacting of the provisions of the 
section. Prior to the passing of Act No. IV of 1882, the multiplicity of 
suits relating to one and the same mortgaged property, bub arising 
under different mortgages and in respect of separate interests in the pro- 
party mortgaged, created a saandal. No purchaser at an auction sale held 
L480J under a decree upon a mortgage, was ever reasonably certain that 
he would nob have to defend a suit or suits by one or more mortgagees 
who were not made parties to the suit in which the decree was made 
under which he purchased. Again, much hardship resulted from the 
system then in vogue, not only to prior but to subsequent mortgagees. 
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Under that; systenD a mortgagee, wlietber prior or subsequent, brought his 
suit for sale on his mortgage without making the other mortgagees or any 
other party interested in the property (the mortgagor excepted) a party to 
the suit. The object of s. 85 of Act No. IV of 1882 was to compel any 
person suing on a mortgage to bring into one suit, so far as he had notice 
of their interests, all persons interested in the property, so that in one 
suit, instead of in several, the rights and interests of the different persons 
interested in the mortgaged property might be ascertained, protected and 
dealt with. The result of the system which obtained previously to Act 
No. IV of 1882 was that mortgaged property when sold in execution of a 
decree seldom fetched anything like its value, and that was a result only 
to be expected from the uncertainty of the title obtained under a decree 
for sale under the system then in operation. 

Section 85 only makes it compulsory that all the persons interested 
should be joined in the suit of whose interests the plaintiff had notice. 
Now- the notice referred to in s. 85 must necessarily be the notice referred 
to and defined by s. 3 of the same Act. By s. 3 it is enacted that — “ a 
person is said to have 'notice' of a fact when he actually knows that 
face, or when, but for wilful abstention from an inquiry or search which 
he ought to have made, or gross negligence, he would have known it * * 
Under the Indian Registration Act, certain documents are rendered ineffec- 
tual as against interests in land unless they are registered under that 
Act. Each of the mortgages in this case was registered under that Act, 
and each was a document which under that Act was compulsorily registra- 
ble. The registry is open to search by any one disposed to make a search. 
In this particular case Kishen Dat made no search, and we have to 
decide whether he must be taken to have notice by [481] reason of the 
fact that Tika Ram’s mortgage was in fact registered in the office where 
that document was bound under the Act to be registered. 

It appears to us that it must be held that every person dealing with 
immoveable property knows that certain documents, such as mortgages 
of the value of over Rs. 100, must be registered, and that the fact whether 
such a mortgage has been registered will be disclosed by a search in the 
registry. It also appears to us that it is the duty of every person bring- 
ing any suit on a mortgage under Chapter IV of Act No. IV of 1882, to 
ascertain, so far as he reasonably can, that he has as parties to the suit 
which he is about to bring all persons having an interest in the property 
comprised in his mortgage. It also appears to us that any reasonably 
prudent person who was bringing such a suit ought to search in the 
registry in order to ascertain what were the dealings with the property the 
subject of his mortgage, whether those dealings were anterior or subsequent 
to his mortgage, if he intends to bring a suit on that mortgage. It is 
obvious here that if Kishen Dat had made a search in the registry he would 
have ascertained the existence of the subsequent mortgage made to Tika 
Ram, and as that mortgage was made before Kishen Dat’s suit was insti- 
tuted it would have b^en only reasonably prudent on the part of Kishen 
Dat to have ascertained by inquiry from Tika Ram and the mortgagor 
whether that mortgage was still subsisting and unsatisfied. Indeed, unlass 
he had positive proof before him that the mortgage had been satisfied, bis 
only safe course would have been to have made Tika Ram a party to his 
suit. Id our opinion Kishen Dat must be taken to have either wilfully 
abstained from searching the registry, or, in not making a search in the 
registry, to have omitted to do an act which a reasonably prudent mort- 
gagee about to bring a suit on bis mortgage under Chapter IV of Act 
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No. IV of 1882 ought to have done and would have done. In either case, in 
our opinion, Kishen Dat must, by reason of Tika Ram’s naortgage having 
been registered, be taken to have had notice of the interest created by 
that mortgage, and, if he had ascertained that that mortgage had been 
[482] made, it would have pat him on further inquiry, which he was 
bound to have made, as to who was the person who was at the time of 
the suit interested in the property. 

We do not decide that registration is of itself notice to all the vvorld. 
All we do decide is that where it is the duty of a person to search or 
where a reasonably prudent man would in his own interests make a search, 
then the fact that the search, if made, would have disclosed a document 
affecting the property, affects that man with notice of such document and 
puts on him the necessity of farther inquiry. With this answer we return 
the case to the Bench which made the reference. 

The appeal being again laid before the Bench which made the refer- 
ence the following order was passed : — 
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16 A 478 
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ORDER OF DIVISION BENCH. 

Knox and Bctrkitt, JJ. — The facts connected with this second 
appeal have been fully set out in the judgment of the Full Bench, on a 
reference made by us on the 20th of July 1894. and need nob therefore be 
recapitulated here. It was held that Kishen Dat, although a prior mort- 
gagee, had constructive notice of a subsequent mortgage in favor of Tika 
Ram by reason of that mortgage-deed having been duly registered. The 
case therefore falls under s. 85 of the Transfer of Property Act. The sole 
question which now remains to be decided is whether Kishen Dat. the 
respondent, is entitled under the decree which he obtained on the 10th of 
September 1889, to bring to sale the property affected by his decree, which 
property had, as the facts set out in the Full Bench judgment show, been 
purchased by the olaintiff-appellant in pursuance of a decree obtained by 
Tika Ram, the subsequent mortgagee, upon the basis of his subsequent 
mortgage, and which is the decree dated the 12th June 1886. Now no 
mortgagee can sell the mortgaged property except under a decree for sale 
obtained under Act IV of 1882. A first mortgagee cannot sell except under 
a decree which has given a second mortgagee a right to redeem within a 
time to be fixed by the Court, which, in the event of the second mortgagee 
not' redeeming the first mortgagee, forecloses the second mortgagse’s right to 
[483] redeem. The first mortgagee’s right to seU under the decree arises 
only on the second mortgagee having failed to redeem and being fore- 
closed by the decree. There is no such decree in the case before us, that 
IS to say, there is no decree giving tlie second mortgagee the right to redeem 
It IS not for us to say what will be the result if Kishen Dat institutes 
another suit for sale with a proper array of defendants. All we need say 
18 that under the decree of the 10th of September 1889. Kishen Dat is not 
•entitled to bring the mortgaged property the subject of this appeal to sale 
It 18 on this ground that we now allow the appeal and set aside the decrees 
■olthQ Co^ts below, but without costs, as the ground now raised before us 
in second appeal was not taken in the Court of first instance. 

Appeal decreed. 
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Before Sir John Edge, Kt., Chief Justice, and Mr. Justice Banerji. 


Badri Narain {Dccree-holder) v. Jai Kishen Das and 
OTHERS {Objectors)^ [25th July, 1894.] 

E.vecAition of decree — Civil Procedure Oode,ss, ‘i32, b^Q -Transferee of decree^ 
Rejyresentative of party to suit— Appeal. 

A person who, within the meaning of s. 232 of the Cole of Civil Procedure, is- 
a transferee of a decree is a rcpreseutative within the moaning of s. 244, qua 
the decree, of the party to the suit under whom he immediately, or by mesne 
assignment in writing, or by operation of law, has derived title to the decree in 
the suit. It is the assigoment in writing from the decrco-hoider, and not the 
recognition by a Court of him as a representative, which makes such transferee 
a representative of a party to the suit. A Court upon the applica'don of such a 
transferee for eiecution of a decree may wrongly decide that he is not a transferee 
within the meaning of s. 232, or that, although he is a transferee within the 
meaning of that section, he is not a representative of a party to the suit, or that 
by reason of limitation he is not entitled to obtain execution of the decree, and 
if the Court has so decided, it has determined a question or questions mentioned 
or referred to in s. 244 of Act No. XIV of 1882, but not specified in s, 588 and 
an appeal lies under s. 540 of that Act. 

[484] Purmmafiddas Jiwandas v. Vallabji Wallji (U and Ouhiri Lalv* 
Daya Ham (2) approved. Ham Bakhsh v. Panna Lai (3) considered. Halodhar 
Shaha\. Harogooind Das Koiburto (4), Saw6asiua v. Snniuasa i5), Ramav. 
Mupptl Nayar (6) and VilayaU Begam v. Inizar Begam |7) referred to. 

[F.. 27 C. 670 ; 20 M. 378 = 7 M.L.J. 89 ; I lad. Gas. 353 ; 2 M. L. T. 93 ; R., 25 
A. 443 = A.W.N. (1903) 99; 26 A. 447 = A.W.N. (1904) 61 ; 26 0. 250; 21 M. 
388; 25 U. 545; 33 M. 62 (64); 6 M.L.T, 273 (•276) = 3lDd. Cas. 938 (939); 

1 A.L.J. 61; 12 C. L. J. 312 (318) ; 7 lod. Cas. 55 (53) ; 15 C.P-L.R, 69; 5 
M.L.T. 260; 6 M.L.T. 273; 10 0 0. 263 i266) ; 16 0 0. 70 |72j = 18 1nd. Cas, 
97 (98); D., 11 C.W.N. 433 = 6 C.L.J. 437; 3 O.C. 32.] 


The facts of this case sufficiently appear from the judgment of the 
Court. 

Babu Bishnu Chandar and Pandit Madan Mohan Malaviya for th& 
appellant. 

Maulvi Ghulam Mujtaha and Maulvi Muhammad Ishaq for the res- 
pondents. 


JUDGMENT. 

Edge, G. J., and Banerji, J. — This appeal which has been brought 
under s. 10 of the Letters Patent, has arisen out of an application made on 
the 28bh of November 1890 to the Court of the Subordinate Judge of 
Azamgarh for the execution of a decree for money. 

The decree sought to be executed was passed on the 15bh of July 
1884, in favor of one Sarju Prasad. On the 16th of July 1885, Badri 
Narain, alleging that the decree has been transferred to hina by assignment 
in writing from Sarju Prasad, applied, as the transferee of the decree, 
for its execution to the Court which had passed it. That application was 
struck off the file of pending applications on the 28Dh of November 18^^» 
on the ground that the applicant had nob given the correct date of a record 

which was required. 


No.55 of 1893. under s. 10 of thu Latteri Pitant, from a decree of Burkitt,. 
J dated the 30th June 1893. 

11 B. 606- (2) 9 A. 46. (3) 7 A. 457. (4) 12 C. 105. 


( 1 ) 

(5) 


12 M. 5U. (6) 14 M. 476. (7) 13 A.W.N. (1893) 106. 
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On the 14bh of July 18H8, Badri Narain presented another application, 
as sucU transferee, for the execution of the decree. That application was 
on the 30th of November 1888, struck off the file on the ground that 
Badri Narain had failed to deposit a suna for the issue of process. 

On the 19th of November 1889, Badri Narain, as such transferee, pre- 
sented another application for the execution of the decree. That appli- 
cation was, on the 21at of February 1890. struck off on the [483] ground that 
Badri Narain had not deposited a sum for the costs of a certificate which 
had been applied for. On none of those applications had there been 
any order made or decision expressed determining any question meutioued 
or referred to in s. 244 of Act No. XIY of 1882. 

The Additional Subordinate Judge, after referring to the applications 
which we have mentioned, said in his judgment dismissing the appli- 
cation now in question Throughout all these proceedings Badri Narain 
was never recognised by the Court as a transferee of the decree, and 
there is no order granting his application. Further, no notice to the 
transferor and the judgment-debtor was ever sent as required by s. 232 
of the Civil Proceiure Code. I am of opinion that none of the appli- 
cations presented by Badri Narain can save limitation : I find that 
execution of decree is burred. 


Badri Narain appealed to this Court. His appeal, which was a first 
appeal, was dismissed by our brother Burkitt on the ground that Badri 
Narain was unable to point to any order on the record by which he was 
recognised as a iransferee of tlie decree and made a party to the proceed- 
ings instead of the original decree-holder. In dismissing Badri Narain's 
appeal our brother Burkitt, we assume, was of opinion that the case was 
one to which, by reason of there having been no decision that Badri Narain 
was the representative in title of Sarju Prasad quu the decree, section 244 

^^^2did not apply, and the decree or order of the 
Additiooii Subordinate Judge dismissing the application was consequently 
not appeHuible. Badri Naraio has brought this appeal. 

In support of this appeal Mr. Bishnu Chaiuiar has relied upon 

na!/a Ham (l). Gour Sum/ar Lahiri v. Hem Chunder 
(^nowdnry UJ and Punnanatiddas Jiwandas v. Vallabdas Wallji (3). 

Mr. Ghulam Mujtaba for the respondents, judgment-debtors has 
relied upon Ram Bakhsh v. Paniia Lai (4), Samhasii ■a y^%rini. 

rnna m Raman y.iluppil Naijar (6) Halodhar Shaha v. Haroao- 
hind Das Koihurto (7) and Vilai/aCi Begam v. Intizar Begain (8). 

As we have not the evidence before us necessary to enable us to 

deternaine whether or not Sarju Prasad did transfer to Badri Narain hv 

assignment in writing the decree of the 15bh of July 1884 we do not 

decide that Badri Narain is or is oot a transferee of that decree within the 
rneaning of s. 232 of Act No. XIV of 1882. He has in this and in 
deoree*'^’°"^ applications claimed as such transferee to execute the 


The 6ret question which we have to consider is, does an anneal lie 
from an order of a Court dismissing an application for the exeoutL of a 
decree made by a person who is. or claims to be, a transferee of the 
within the meaning of s. 232 of Act No. XIV of 1882 The . * 
that questio n appears to us to depend on the quLlL^n of Taw. ZThL : 


(1) 9 A. 46 
(5; 13 M. 611. 


(2) 16 C. 355. 
(6J 14 M. 478. 


(3) 11 B. 506. 
(71 12 0. 105. 
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person who is a transferee of a decree within the meaning of s. 232 of Act 
No. XIV of 1882, is a lepresentative within the meaning of the term 
“ representatives” as that term is used in s. 241 of Act No. XIV of 1882. 
In those cases in which it was decided that such a transferee had no right 
of appeal against an order refusing his apnlication for the execution of a 
decree, the learned judges apparently considered, either that such a trans- 
feree did not l^ecome a representative within the meaning of s 244, until 
the Court had recognised him as a representative, and had accepted him 
on the record as a representative, or that the question as to whether such 
a transferee should have execution of the decree was one to be decided 
under s. 232 and not under s. 244 of Act No. Xl\ of 1882. 

Section 232 of Act No. XIV of 1882 contemplates that a person who 
is a transferee within the meaning of that section may apply for and 
obtain execution of the decree wliich was assigned to him by the decree- 
holder, and that ” the decree may be executed in the same manner and 
subject to the same conditions as if the application were made by such 
decree-holder.” The term ‘‘ decree-holder” is [487] -dehned in.s. 2 of Act 
No. XIV of 1882, thus: — "Decree-holder means any person in whose 
favor a decree or any oi'vler capable of execution has been made, and in- 
cludes any person to whom such decree or order has been transferred. 
The terms '* representative” and * legal representative” are not defined in 
Act No. XIV of 1882. The primary meaning of the terms representa- 
tive” and " legal representative” is executor or administrator as such of 
a deceased person. See the cases referred to at pages 431 and 676 of 
Stroud’s Judicial Dictionary under the titles "legal representative” and 
" representative.” In s. 244 of Act No. XIV of 1882 the term repre- 
sentative” is used. In ss. 363,364.365,366,367 and J 68 , which relate to 
the death pending suit of a party to a suit, the term "legal representative” 
is used. In s. 234, which relates to the death of a judgment-debtor be- 
fore the decree against him has been fully executed, the term legal repre- 
sentative” is also used. Again in s. 252 the terra legal representative 
is used. The Courts in India have not confined the terms representa- 
tive” or “ legal representative.” where those terms have bsen used in the 
Code of Civil Procedure, to their primary meaning of an executor or 
administrator. In Greendcr Chunder Ghosev. Mackintosh (l) the heir of an 
intestate was held to be the legal representative of the deceased intestate. 
In Shaik Moosa v. Shaik Essa (2) it was held that an executor under Act 
No. V of 1881 is the legal representative of the deceased before probate. 
According to the explanation to a. 366, " a certificate of heirship, ora 
certificate bo collect debts does not of itself constitute the person holding 
it the legal representative of the deceased. Bub when the person holding 
any such certificate obtains thereby property belonging to the deceased he 
may be treated as a legal representative in respect of such property. 
Persons whose sole title to property in their possession was that as heirs 
to a deceased, have been treated as his legal representatives within the 
meaning of s. 234 and as his representatives within the meaning of s. 244. 
In these provinces it would, in the great majority of cases to which s. dbH 
applies, be impossible for a plaintiff to briog on to 

“ legal representative,” as it is used in that section. 7 ™ fnfined to an 

executor or administrator of a deceased defendant, or f ® bv 

certiffoate of heirsnip or of a oertiBoate to oollect debts who there , 


(1)4 0. L. R.198 (210). 


(2) 8 6. 241 
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obtained property which belonged to the deceased defendant at the time 
of bis death. It has been held by this Court and by the High Court at 
Calcutta that assignees from a mortgagor of mortgaged property are repre- 
sentatives of such mortgagor in proceedings under s. 244 for the execution 
of a decree against the mortgagor for sale of the mortgaged property. 

It appears to us that, whatever the Legislature may have meant 
by the term “ legal representative ” when that term is used in ss. 234. 252. 
363. 364, 365, 366, 367 and 368 of Act No. XIV of 1882, the Legislature, 
when in s. 244 it departed from that phraseology and used the term “ re- 
presentatives ” in relation to parties to suits, must have intended “repre- 
sentatives ” to have a wider application than they intended the term 
“ legal representative ’’ to have, when that term is used in the Code, and 
must have intended the term “representatives" to include, not only the 
persons to whom the term “ legal representative " would apply in the 
other sections of the Code, but every person who at the time was the 
transferee within the meaning of s. 232 of the decree in the suit. The 
definition of decree-holder does not make a transferee of a decree a party 
bo the suit in which the decree was passed, nor is the term “ decree-holder" 
used in s. 244. There is no term in s. 244 except the term “ representa- 
tive" which would be applicable to a person who was a decree-holder 
by assignment and not a party to the suit. Section 232 is included in the 
group of sections under the heading " B. Of applications for execution " 
of a decree. Section 244 is included under the heading “ D. Directions 
for Court executing decree. ’ The latter heading is to some extent mis- 
leading, as, according to ordinary construction, it would apply only when 
the Court had decided that the decree was to be executed and was pro- 
ceeding to execute it, whereas one of the questions which have frequently 
to be decided under s. 244 is the question whether Act No. XV of 1877 has 
[ 489 ] barred the execution of the decree, and from an order determining 
that question it has never been doubted that an appeal lies as from a 
decree. No appeal would lie from such an order if it were not that the 
order is a decree ^within the meaning of the term “ decree " as defined in 
9.2 of Act No. XIV of 1882, and it can only be a decree within the 
meaning of that section by reason of its being an order determining a 
question mentioned or referred to in s. 244, but not specified in s. 588. 

The logical result of those rulings in which it was decided that a 
transferee by assignment in writing of a decree could not have an appeal 
against an order under s. 244, unless he bad been recognised by the Court 
as a representative of a party to the suit in which the decree was passed, 
is that there could be no appeal by or against any person not a party to 
the suit, who was in fact a representative in any capacity of a party to 
the suit, unless the Court had decided that he was. as he said he was. or 
as he was said to be. a representative of a party to the suit. If such were 
the law, no appeal from an order on an application for the execution of a 
decree would have lam m the following case. A applied to execute his 
decree against B. whom he alleged to be the legal representative of his 
deceased judgment-debtor. B raised the objections to that application 
that the execution of the decree was barred by limitation and that he 
was nob a legal representative of the deceased judgment-debtor, and the 
Oourt dismissed the application for execution on the ground that the exe 
cution of the decree was barred by limitation, bub did nob decide whether 
or not B was a legal representative of the deceased judgment-debtor If 
the view apparently entertained in some of the cases to which we were 
referred in agrument was correct, A in the case which we hav& 
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put by way of illustration was left without a remedy. He had no appeal 
because the Court bad not recognised and brought on the record B as 
the legal representative of the deceased judgment-debtor, and a suit 
against B as the legal representative of the deceased party to the suit to 
have it determined whether the execution of decree was harred hy limita- 
tinn, would not lie by reason of the prohibition of s. 244. Whatever 
[490] doubt might have been entertained before the passing of Act 
No. YII of 1888, as to meaning of s. 244 of Act No. XIV of 1882, and 
as to the duty of a Court to determine or have it determined whether a 
person applying for the execution of a decree, or a person against whom 
execution of a decree was sought, was a representative of a party to the 
suit, cannot now be entertainod, as s. 244 of Act No. XIV of 3882, as 
amended by s. 26 of Act No. VII of 1888, makes it clear that when the 
question arises as to who is the representative of a party for the purposes 
of 8. 244, the Court has only two courses open to it, one being to stay 
the execution of the decree until that question has been determined by a 
separate suit; and the other being itself to determine that question 
by an order under s. 244, which order would obviously be appealable. 

The case of Earn Bakhsh v. Panna Lai (1) was decided before Act 
No. VII of 1888 was passed. It would appear from the judgments in 
that case that Oldfield, J., considered that the order in that case 
dismissing the application for execution of the decree was made under 
s. 232 of Act No. XIV of 1882, and that Mahmcod, J., considered 
that, as the transferee of the decree had not been accepted on the record 
as a holder of the decree, the questions between him and the judgment-debt- 
or' could not be regarded as questions within s. 244 of Act No. XIV of 
1882. Section 232 and s. 234 enable an application for execution of a decree 
to be made where, in the one case, the person applying, and where, in 
the other case, the person against whom the application is made is, in the 
first case, a transferee by assignment in writing or operation of law of the 
decree, and, in the second case, the legal representative of the judgment- 
debtor; but, as it appears to us, in neither case would the order allowing 
the application or the order dismissing it bean order made under either 
of those sections : such an order would in our opinion be an order under 
s. 244. Section 232 of Act No. XIV of 1882, apparently had its origin in 
8. 208 of Act No. VIII of 1859, and at a time when it was necessary to 
give a Court a discretion as to whether an application by a transferee of a 
decre a for execution of the decree [491] should be allowed, as there 
was then no legislative protection of the equities of a judgment- 
debtor in such a case, such as there is now to be found in s. 233 
of Act No. XIV of 1882. An order for the execution of a decree 
or dismissing an anplication for the execution of a decree is not 
made, for example, under s. 230, but under s. 244 of Act No. XIV of 1882, 
although 8. 230 gives a discretion to the Court to refuse execution at the 
same time against the person and property of the judgmeht-debtor. Simi- 
larly, it appears lo us that when a Court makes on order for execution of a 
decree upon the application of one of two or more joint decree-holders, the 
order is made under s. 244 and not under s. 231, although the latter 
section empowers the Court to pass such order as it deems necessary in 
such a case for protecting the interest of the persons who have not joined 
in the anplication. In our opinion, the definition of “ decree'’ in s. 2 of Act 
No. XIV of 1882, necessarily leads to those oonoluaions. 


(1) 7 A. 467. 
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7be oass of Ualodhar Sluiho. v. Hatogobind Das KoihuTto (l) was 
decided before Act No. VII of 1888 was passed. 

It does not appear frotii the reports whether the aoplication for 
execution to which the decisions in Sambasivav. Srinivasa (2) and Raman 
V. Muppil Nayar (3) related were made prior or subsequent to the coming 
into force of Act No. YII of 1888. 

The decision in Purmananddas Jiwandas v. Vallabdas Wallji (4) and 
that in Gulzari Lai v. Daya Ram (5) are direct authorities sunporting the 
opinion which we bold, that, even before the coming into force of Act 
No. VII of 1888, a person who was a transferee, within the meaning of 
s. 232 of Act No. XIV of 1882 of a decree was, as such transferee, a 
representative of a party to the suit in which the decree was made 
within the meaning of the term “ representative.” in s. 244, and conse- 
quently had a right of appeal if his application to execute the decree was 
dismissed. 


In Vtlayati Bcgam v. Iniizar Begam (6) Tyrrell and Blair. JJ.. 

held that the applications for execution in that case were not made 

[ 492 ] against Intizar Begam as the legal representative of the deceased 
judgment-debtor. 

For the reasons already stated, we are of opinion that a person who 
within the meaning of s. 232, is a transferee of a decree is a representa- 
tive. within the meaning of s. 244, qva the decree, of the party to the suit 
under whom he, immediately, or by mesne assignment in writing or by 
operation of law. has derived title to the decree in the suit In our 
opinion, It 18 tne assignment in writing from the decree-holder, aud not 
the recognition by a Court of him as a representative, which makes such 
transferee a representative of a party to the suit. A Court upon the 
application of such a transferee for execution of a decree may wrongly 
decide that be is not a transferee within the meaning of s 232 or that 
although he IB a transferee within the meaning of that section, he is not a 

reDresentativeof apartytothesuit. orthat hy reason of limifation he is 

not entitled to obtain execution of the decree, and. if the Court has so 
decided, it has, in our opinion, determined a question or questions men- 
tioDed or referred to m 8 244 o Act No. XIV of 1882, but not speei6ed 
ID 6. 588, and an appeal lies under s. 540 of that Act. 

It is quite clear from the dates that the application now in question is 
not barred byli^mitation and that the dismissal of Badri Narain's applica- 
tion as barred by limitation was not justified in law or fact. 

The applicant in this case is entitled, it it is disputed that he is a trans- 
feree of the decree in this case within the meaning of s, 232, to have that 
question determined under s, 244 by an order of the Court under that 

ruesHn f proceedings on his application staved until tliat 

question is determined in a separate suit. In such a ease as this in 

which, in order to determine that question, it would not be necessary o 
go into a lengthy and difficult inquiry, the Court would probably determine 
that question by an order under s, 244 and would not relegate tfafSa 
to the expenses of a separate suit ® parties 

[M3] We allow this appeal, and setting aside the A t 

brother Burkitt and that of the Additional Subordinate Judg?wrre°ma°nd 


fl) 12 C, 105, 
(4) 11 B. 506. 


(2) 12 M. 5U 
(6) 9 A. 46. 
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this case under s. 562 of Act No. XIV of 1882 to the first Court to be 
disposed of upon the merits. The costs of tbe appeals in this case will 
follow tbe result. 

Appeal decreed and cause remanded. 


16 A. 483 = 
U A.W.N. 
(1894) 184. 
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APPELLATE CIVIL. 
Before Mr. Justice Burkitl. 


4 


Reference under the Court Fees Act, 1870, s. 5.* 

[9th August, 1894.] 


Act No. VII o/?870, {Court fees Act).s$. 5,7, els v. (dh vi-Court-fee—Suit/or pre^ 
emption of separate plots of land not being a fractional share of a reveniu-paying- 
unit. 


Held that in a suit for pre-emption in respect of separate plots of land which 
did not constitute any definite fraction of a distinct revenue-paying area and were- 
not themselves separately assessed to revenue, the court-fee should be paid on 
tbe market value of the land in suit, and not, as is the case where the suit is for 
a definite fractional share, on five times the Government revenue. 

[R., 6 O.G. 255 (257) ; 46 P.R. 1908 = 172 P.L.R. 1903=94 P.W.R- 1908.] 


This was a reference under s. 5 of the Court-fees Act, 1870. In the 
first instance the officer whose duty it was to sea that the fees' payable 
under the Act in question were paid reported a deficiency of Rs. 45-2-0. 
The vakil for the appellant objecting to the report, the matter was referred 
to the taxing-officer of the Court, a further report was submitted by the 
officer who had reported in tbe first instance, and this report was adopted 
by the taxing-officer, who, however, in view of the general importance of 
the question involved, referred it bo the Judge appointed under 8.5 to 
decide questions relating to court fees. The report and the subsequent 

order thereon are as follows : — . -c i i. 

In this case the plaintiff sued to recover possession of specific plots 
bearing Nos. 878. 882 and 1662 measuring 5 bighas aud 11 biswas of land,, 
out of area of Kkewat No. 101, by right of pre-emption, on payment of 

Rs. 400, on the basis of a sale-deed. . cnonn^ 

“ The defendant-vendee contended that tbe sale price was Rs. 600 and 


^494] The first Court decreed plaintiff’s claim on payment of 

^‘^The lower appellate Court on appeal had, under a Bubkar, dated 
3rd January 1894, held that the land in suit is nob a definite share of an 
state, nor is it separately assessed to Government 
fierefore the court lee was payable on the market value (Rs. 600) of t 
,nd under e. 7, ol. v. [d) of Act No. Vll of 1870. and not on five times the 
BVflnue (Rs. 24-10-7). It realized the court-fee on Ks. faUU. 

" The lower appellate Court reversed tbe decree of first Court and 
iemissed plaintiff’s suit. The plaintiff has now appealed to this Honor- 

ble Court and has valued his appeal at Bs. 24-10-7 for purposes o 
lourt fee. 


170. 


ReferencTi^econd Appeal, No. 772 of 1894. under s. 6 of the Court-fees Act, 
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“I think the court fee should he paid on Rs. 600, the found market 
value under 8. 7, cl. v. (d), i.e., Rs. 45. Re. 1*14 having been paid, there 
is a deficiency of 43 2-0 to be paid by the plaintiff-appellant. ” 

Dated the 10th of July 1894. 

“ In continuation of my report, dated the lOtb of July 1894, I beg to 
submit as follows ; — 

“ (1) Under cl. vi of s. 7 of the Court Fees Act in suits to enforce a 
right of pre-emption the fee is payable on the value computed in accord- 
ance with clause v of the same section. 

" (2) Under cl. v (b) of that section, if the subject-matter of the suit 
is land which ‘ forms an entire or a definite share of an estate paying 
revenue to Government, or forms part of such an estate and is recorded in 
the Collector’s Register as separately assessed with such revenue,’ the 
value on which the fee is payable, is five times the revenue so payable 
where the land is not permanently settled. 

“ (3) By cl. (d) of the same sub-s. v, ‘ where the land forms part of an 
estate paying revenue to Government, but is not a definite share of an 
estate or is not separately assessed as above-mentioned, the fee is payable, 
on the market value. 

[493] ' (4) By cl. (a) 18 of Notification No. 4650, dated the 10th of 
Septenober 1889, printed at page 88 of the new Rules and Circular Orders 
for the subordinate Courts, where the suit is for a fractional share of a part 
of an estate recorded as separately assessed to revenue, the value on which 
the fee is payable is nob bo exceed five times such portion of the revenue 
separately assessed on that part as may be rateably payable in respect of 
that share. 

“ (5) The effect of these rules is that Court fee is payable on five 
times the Government revenue where the subject-matter of the suit is : 

(а) An entire estate or definite share of an estate paying revenue to 
Government ; or, 

(б) part of an estate recorded as separately assessed, or, 

(c) a fractional part of a part recorded as separately assessed by 
virtue of the notification. 

In all other cases the fees is payable on the market value. 

" (6) The principle of these rules seems bo be this : — Where the 
revenue is separately assessed and the suit in respect of a fractional part. 

say i or the fee may be paid on five times the i or i of the revenue 
assessed on that part. 

" But where the suit is not for a fractional part, bub tor distinct plots. 
the fee must be paid on the market value. Wliere a fractional share is 
sold, it conveys to the vendee the same fraction in all the plots in that part 
(whether these plots be of good, bad, or waste and valueless lands). Where, 
however, entire fields or plots are sold, the fields or plots so sold may be 
the moat valuable portion of an estate assessed to revenue and the rest 
of it may be valueless land. The revenue assessed on such an estate 
would be assessed chiefly with reference to the valuable portion. 

iceo'7^* In this case the suit is in respect of fields Noa. 878, 882 and 
^62 Urea 5 bigbas and 11 bis was) of a part of an estate (No. 101 of the 
Kkewat) recorded assessed separately to revenue of Rs 14 7 0 The 
entire area of the No. 101 is 13 bigbas I?' biswas! The 

plaintiff assumes that every bigha of Khewat No. 101 is equally [496] 

321 


4894 

Auo. 9. 

Appeu- 

EATB 

Civil. 

16 A. 498. 


V 



VIII— 41 



16 All. W7 INDIAN DECISIONS, NEW SEEIES [Yol. 


1894 

Aug. 9. 

Appel- 

late 

Civil. 

16 A. m, 


valuable and bhafc tbe rateable revenue payable on 5 bighas 11 biswas 




13- 

•20 


Rs. 14-7-0. 


“ As noted above, these fields may have been tbe most valuable 
portion of the Khewat No. 101, and in assessing the revenue on it at 
Rs. 14-7-0, the Settlement Ofificer may have considered, say, Rs. 14 as the 
revenue assessable on these fields and annas 7 on the rest of Khev^at 

No. 101. 

" (8) To meet cases of this kind the law lays down that the rules as 
to payment of fee on five times the Government revenue is to be limited 
to cases where the suit relates to the entire mahal or part separately 
assessed, or a fractional share of it. 

“ (9) The suit in this case being for particular plots, under s. 7, cl. v 
id) the fee is payable on the market value, i.e., Rs. 600.” 


OPINION. 

BuBKITT, J. — In my opinion tbe decision of the taxing-officer is 
correct. I affirm it. Tbe deficient stamp duty must be made good by 
appellant before the 14th instant. 


16 A. 496=14 A.W.N. (1894) 180. 

APPELLATE CIVIL. 

Before 3/r. Justice Blair and- Mr. Justice Bvrkitt. 


Onkar Singh and another {A 2 )pUcants) v. Bhup Singh 
{Opposite‘ 2 JO.rty)* [9th August, 1894.] 


Civil Procedure Code, s. i92— Execution of decree^Applicalion to Civil Court fo)' stay 
of sale in execution of a decree of a Court of Revenue. 

The term “ decree ” as used in the Code of Civil Procedure does not include 
tbe decree of a Court of Revenue. 

Held therefore that an application under s. 492 of the Code of Civil Procedure 
for stay of sale in execution of a decree of a Court of Revenue in a suit under 
s. 93 of Act XII of 1881. cannot be entertained by a Civil Court. 


rniflB qfi C 252 (254) = 13 C.W.N. 791{792) = 9 C.L.J. 125; 1 Ind. Cas. 933 (934); 
^ R.. 2 i'a. 405 : 22 A. 182 ; 16 C.L.J. 555 (556) = 15 Ind. Gas. 614 (616).] 


The facts of this case sufficiently appear from the judgment of the 


Court. 

The Hon’ble Mr. Golvtn and 


Munshi Ram Prasad, for the applicants. 


JUDGMENT. 

[497] Blair and BuRKITT, JJ. — This is an application under s. 492 

of the Code of Civil Procedure to obtain an injunction of a temporary 

character to restrain the sale of certain property which is alleged by the 

applicants to be in danger of being wrongfully sold in execution of a decree. 
The suit in which this application was made is a First Appeal in this 
Court Id it the plaintiffs desire to establish their title to certain property, 
that property being the property attached and within measurable distance 
of sale under an execution under the decree of the Collector passed in a 

• Application under a. 492 of Civil Procedure Code in First Appeal No. 18 of 1894. 
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suit uoder s. 93 of Act No. XII of 1881. Iq that case the father of the 
present applicants was the defendant, and the issue of the suit was a decree 
against him, in execution of which the property claimed in the present 
suit was attached. The suit was one against the father for profits, and 
the land seized was seized as being his personal and exclusive property. The 
applicants commenced a suit in the Civil Court to establish their right to 
an equal interest in the property attached in the Court of first instance. 
They were defeated, and it is in the first appeal from that decree that the 
present application was made. The words of s. 492, so far as they apply 
to this case, are these : — “ If in any suit it is proved by affidavit or other- 
wise (a) that any property in dispute in a suit is in danger of being wasted, 
damaged or alienated by any party to the suit, or wrongfully sold in 
execution of a decree,” the Court may, by order, grant a temporary in- 
junction to prevent the evil apprehended. Now the word “ decree ” is 
defined in the second section of Act No. XIY of 1882 as being the formal 
adjudication in a Civil Court. The execution in the present case is an 
execution arising out of a decree in the Court of the Collector. We were 
invited by Mr. Ram Prasad to put upon the word “ decree ” in s. 492 an 
interpretation larger than that which it bears in the definition clause in 
the same Act so aa to include the Revenue Court in the category of Civil 
Court. No judicial authority in these provinces has been cited in support 
of that contention, and the different constitution of the Courts dealing with 
suits such as are provided by tbe N.W. P. Rent Act, renders impossible the 
drawing of any sound inference from cases cited from the Calcutta Reports. 
We are of opinion that " decree ” in the Code of Civil Procedure means 
[498] a decree in a Civil Court, and that a Civil Court does not include 
a Revenue Court. We find in Revenue Courts that when the Civil 
Procedure Code is to be applied it is expressly so provided, so that as a 
general rule they are outside the scope of the Code of Civil Procedure. 

We need not examine the cases in which the question has been 
raised whether the property can be said to be in danger of being wrong- 
fully sold in execution of a decree when that decree is a good and legal 
decree. We find that the application under s. 492 of the Code of Civil 
Procedure is an application to us to exceed our jurisdiction ; we decline 
to do so, and the application is dismissed. 

We are confirmed in the view we have taken because we are 
satisfied that in the Revenue Courts themselves an adequate remedy can 
be obtained by the present applicants. 
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17 A. 1 (P.C.)-4 M.L.J. 272 = 21 I. A. Ii8 = 6 Bar. P.CJ. 489. 

PRIVY COUNCIL. 

Present : 

Lords Hobhouse, Macnaghien atid V.orris, aiid Sir R. Couch. 
[On appeal from the High Court at Allahabad.] 


Deo Kuar {Plaintiff) v, Man Kuar {Defendant). 

and 19th June and 14th July, 1894.] 

Voluntary transfer alleged to have been made by a Hindu widow — Burden cf proving her 21 I. A. 148 = 
knowledge of her rights ^Construction of the Peyxsions Act {Act lio. XXllIof 1861), 6 Bar. P C.J. 
sections 3 and ^—Certxficale to precede suit for malikana payable by Government, 

Where a voluntary transfer by a Hindu widow is alleged, the burden of prov- 
ing that it was a free gifi, made with knowledge by her ot her rights, is on the 
donee. 

The plaintiff, widow of the only son who survived bis father, who was the 
owner of village lands and other properly, bad become on her husband’s death 
without issue entitled, as his widow, to the estate which he had inherited. But 
she obtained possession of only half of it. The other half was in the recorded 
possession, when this suit was brought, of the widow of her late husband’s younger 
brother, who died in his father’s lifetime. 

The case which the latter widow, as defendant, now sought to make, was that 
she had become entitled to a share in the estate as the result of a scries of transac- 
tions, by way of family arrangement, in which the two widows, and their mother- 
in-law, widow of the deceased lather, bad taken part. These included a reference 
to arbitration, a release, and dakhil kharij in settlement records. Held, that the 
plaintif! must succeed, in the absence of proof, of which the burden was on the 
defendant, that the plainliS, when ceding half of the estate to which she was 
entitled, had knowledge of her right, as widow, to the whole, and had freely 
made what in cfiect was a gift. 

A village, part of the estate, had been made over to tbe Government by the 
parties, who in consideration received a malikana in perpetuity, or. in other words, 
a grant of a portion of the revenue in lieu of their proprietary right. Held, that 
the [2] right to tbe malikana was on tbe consiructiou of sections 3 and 4 of the 
Pensions Act, XXIII of 1671. in the absence of a certificate obtained under that 
Act, excluded from judicial cognizance in this suit. Vasudev Sadashiv Modak 
V. The Collector of Ralnagiii (1). and Maharaval Mohan Singji Jeysingji v. The 
Government of Bombay (2), referred to and approved. 

[F.. 29 B. 480=7 Bom.L.R. 497 ; IB M. 187.] 

Appeal from a decree (25th June 1889) of the High Court, reversing 
a decree (29th March 1888) of the Subordinate Judge of Banda. 

The plaintiff-appellant and the defendant-respondent were the widows 
of two Hindu brothers, under the Mitakshara. The father of the brothers, 

Pransukh Ram, a Gujrati Bania, orginally of the Baroda State, came 
thence to Banda in the North-Western Provinces, where he lived till his 
death in February 1868. His son, Ganga Ram, the younger of the 
brothers and husband of the present defendant, died in 1863, before his 
father. The elder brother, Uttam Ram, the husband of the plaintiff, sur- 
vived bis father, and having inherited his shares in zamindari villages in 

(1) 4 LA. 119=2 B. 99. 
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the Banda and Hamirpur districts, land in the town of Banda, and other 
family property, the subject of the present claim, died on the 30th October 

1875. 


The principal question raised on this appeal was whether the plaintiff, 
upon whom the inlieritance had devolved, had entered, with knowledge of 
her rights, into a series of transactions after her husband’s death, ceding 
to the defendant as a free gift possession of a moiety of the estate to which 
she herself had become exclusively entitled during her life. These tran- 
sactions began when, after the deatli of Uttara Ram, his mother .Tarao 
applied on the 20th December 1875, to have her, Jarao’s, name entered as 
that of the malguzar of mauza Jeorahi, pargana Banda, in substitution for 
tlie name of lier deceased son in the settlement record. Her name was so 
recorded ; and also the malguzari of other villages, belonging to the estate, 
was entered in her name, as well as in that of the plaintiff ; and of some 
villages all the three widows obtained dakhil kharii in their names. The 
facts relating to tlie assent of the [3] plaintiff to tlie first of these entries 
in the settlement record, when she was in Baroda, where she remained till 
1877, as well as all the matters material to this suit, are stated in their 
Lordships’ judgment. 

In June 1876 the defendant left Baroda for Banda, and the plaintiff 
followed her in 1877. They lived with Jarao in Banda till the death of 
the latter on the 30th November 1877. Before she died, two persons 
gave what purported to be an award between the three widows, dated 9th 
October 1877. They apportioned one village of the family estate to Jarao 
for life, dividing the rest of the property in Banda and Hamirpur between 
the two other widows in equal shares. There was evidence that a parti- 
tion among the widows made of family property at Barnagar in Baroda 
in 1878, was followed by the execution of farkhattis, or releases, support- 


ing the above division. 

Mauza Pachanahi, one of the villages as to which a joint possession 
by the widows was recorded, was siiared by them with one Durga Prasad, 
w'ho held half of it. By an agreement of the 10th September 1880, this 
village was made over to the Government on their making a malikana 
allowance to tlie former owners of Es. 2,000 a year. Of this Durga Pra- 
sad sold his half share to the widows ; and the malikana was included m 
the present suit. The principal charges in the plaint (19th April 1886), 
which claimed possession and mesne profits, valuing the claim at 
Rs 2 17,985, were that the entries in the record, whereby it had been the 
object of Jarao and Man Kuar to exclude the plaintiff from her right, had 
been effected during her absence and without her knowledge. Until 
Sambat 1940, corresponding to 1884, she had known nothing of the matter. 

The defendant by her written statement asserted that by the custom 
prevailing in Gujrat, the birthplace of both parties, she was entitled as 
a gotraja sapinda to a share in the family property, though her husband 
had died in his father’s lifetime ; and she asserted that Uttam Kam s 
name had been recorded as that of the owner in possession of the whole 
xamindari, not by right of exclusive inheritance, but because he ^as head 
of the family and held the [ 4 ] property in that character. On his death 
a dispute had arisen between the parties and Jarao Bai as to 

of the estate, and the widows had agreed to mn.dfi 

rights to arbitration. The arbitrators had on the 9th October 1877 m 
a just award declaring the defendant a haU share Even ff 

the defendant’s title was defective, according to Hindu law, the 
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was conclusive and binding on all parties. The suit for malikana was not 
cognizable under the provisions of Act XXIII of 1871. 

The issues raised questions as to the alleged custom, as to there 
having been an award, and as to its effect, if duly made, as to the partition 
alleged, and the release ; and as to the application of Act No. XXIII of 
1871 to the malikana allowance. 

The Subordinate Judge, Pandit Ratan Lai, found no proof of tlie 
alleged custom. Whatever riglit the defendant might have could only be 
derived from the plaintiff, or from the award having niade it over to her. 
On this point he found that the entries in the settlement record did not, 
in all cases, correspond with the assent alleged to have been given, nor 
yet with the division of the estate recommended in the so-called award. 
The latter was inoperative, as the submission of the parties had not lieen 
proved, they having, also, been absent, and the whole proceeding having 
been dictated by Jarao. When documents had been executed by parda 
women, proof had always been required that they had knowleiige of the 
character and effect of the transaction ; that they liad some disinterested 
advice in the matter; and that they put their hands to the document or 
authorized its execution, understanding what they were about. 

This proof being absent, the plaintiff' was entitled to decree, but the 
malikana allowance could not be decreed, as it fell within the meaning of 
section 3 of Act No. XXIII of 1871, the Pensions Act, and no certiffcate 


had been obtained. 

On appeal, the High Court (SlR J. ED(;e, C. J., and llHODHrRST, J.) 
reversed this judgment, and dismissed the suit. 

Their view of the case rendered it unnecessary to consider the 

% 

alleged custom. They decided in favor of the defendant as to the 
[5] fact tliat the plaintiff had ceded to her the half share, finding on 
the evidence that the defendant had obtained from the plaintiff’, who 
well knew her own rights and who had the protection of her uncle Jia 
Ram, since deceased, when she was at Banda in 1877. the property of 
wliich the defendant had been in possession for nine years before this 
suit was brought. They wore satisfied that the plaintiff, far from having 
made out a case of fraud or concealment, was acquainted from the first 
witli what was being done, and that the arrangement was one that was 
carried out as an award made in accordance with the wishes of the three 
widows as to the settlement of their claims upon the estate. They ob- 
served that there was notliing to prevent the plaintiff from giving evidence 
to show the fact that she was in 1877, and down to 1832, in ignorance of 
her legal rights, or of what was being done. She was not strictly parda- 
nashin ; she was not called either to show ignorance of law, if it could 
assist her, or ignorance of fact, if any existed. Nor was she called to 
show that she was ignorant of the acts of her own mukhtar, of the suit 
of 1878, which terminated in a decree against her and the present defend- 
ant. In conclusion, they were satisfied that the plaintiff was an assent- 
ing party to the aiTangement which finally resulted in the mutation of 


names and in the defendant’s obtaining the property claimed. 

On this appeal Mr. J.H. A. Brannon and Mr. W. A. Baikes, for the 
appellant, argued that the judgment of the High Court was erroneous. 
The /acie case which the plaintiff had brought forward had been 
sufficient to throw the burden of proof on to the defence to establish 
that a clear assent from her, with knowledge on her part of her rights, 
had been given to transactions dividing among three persons the estate 
to which she was exclusively entitled. Arrangements were said to have 
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3jppoition0d it to lior brothBr-in-law s widow and to hor rDOthor-in-law* 
But no proof, and hardly any attempt at evidence, was on the record to 
show that what had heen nothing less than a free gift had been made 
by the plaintiff with knowledge of her rights. 

An alienation purporting to have been made by a Hindu widow, 
not shown to have liad independent advice, made for no consider- [sjation, 
and without an equivalent, could not he supported ; and here, 
in addition, there was a complete absence of evidence as to her having 
had any knowledge of her rights, or of the extent to which she was 
giving them away. The so-called award could not support the gift. It 
was not an award at all, having been drawn up at the mere dictation of 
Jarao Bai ; and even if properly made, upon submission proved, which 
it had not been, that aw'ard had never been acted upon. The entries 
in the settlement record did not correspond with it. Not one of the 
successive steps towards the alleged family settlement had been ade- 
quate, nor were they sufficient to support the defendant’s case when taken 
altogether. The claim for malikana had been included. 

Mr. J. D. Mayne and Mr. G. E, A. Ross, for l.he respondent, argued 
that the judgment of the High Court was right. It had been alleged on 
the plaintiff’s original case that she bad been absent, and unaware when 
matters had transpired to which she in fact assented. But now that all 
the evidence that could have been adduced was before the Court, the 
(juestion, on whom fell the burden of proof was of less importance than 
the consideration whether the evidence, faken as a whole, did not establish 
that she was aware of her rights when she gave her assent. This issue, 
though lately developed, was readily accepted by the defence, which now 
insisted that the plaintiff was not in ignorance of her rights when she gave 
iier assent to the entries in the settlement record, and to other steps in 
the transactions which had amounted to a family arrangement between 
the three widows. This widow had on the evidence a fair working know- 
ledge of her rights, and how she was dealing with them. That was the 
strength of the case for the defence coupled with the reasonable and just 
character of tlie result, to which actual assent had been given. It was 
argued that the evidence, as a whole, showed that the plaintiff, with full 
knowledge of her rights, intended to cede to the defendant her right of 
management and possession over the villages now sued for. There had 
been no attempt to diminish or affect the rights of any reversioner after 
Uttam’s widow; and she had been shown to have [7] been willing and 
competent to make a gift, whereby the widow of her brother-in-law, 
in pursuance of a family arrangement, would have possession for her 
life of a moiety of the former widow’s estate. 

Mr. J. H. A. Branson, in reply, maintained the want of proved know- 
ledge on the plaintiff’s part, citing Ashgar Ali v. Delroos Banoo Begum 
( 1 ). 

Afterwards, on the 14th of July, their Lordships’ judgment was deli- 
vered by Lord HobhoUSE. 

JUDGMENT. 

This is a family dispute. The defendant, who is the present respon- 
dent, has been placed in possession of half the family property, and the 
plaintiff, who is appellant and who is in possession of the other halfj. 
claims the whole. The family whose property is in question were Gujrati 


(1) 8 G. 324. 
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Banias, who some time back migrated from Baroda to Banda, but 1894 
retained some property in Baroda, and bad relatives there. They were a July 14. 

joint Hindu family subject to the law of the Mitakshara. In the year 

1868 Pransukh Ram, the then head of the family, died at Banda. Ho PRIVY 
left surviving him his widow .Tarao Bai, and one son Uttam Ram, and COUNCIL. 


two daughters. He had another son Ganga Ram, who predeceased him, — ” 

leaving no issue. Uttam Ram, who took the whole inheritance, died on ^ ‘ ^ 
the 30th October 1875, leaving no male issue. The plaintiff is his widow. ' ‘ J 
The defendant is the widow of Ganga Ram. M.L.J. 272= 

There is now no question but that on Uttam Ram’s death the whole * ’ ’ 

inheritance devolved on the plaintiff. She then thought she was pregnant® 
and might have a son, l)ut those hopes were delusive. In this suit it has 


been contended that the defendant was entitled to share in the inheri- 


tance on the ground of some local or caste custom applying to the family : 
but it has been found that there is no such custom, and there is no evi- 
dence that the plaintiff's right to inherit was ever seriously brought into 
question prior to this suit. 

The plaintiff’s claim is denied, and the defendant’s title is rested on 
the ground that by a long series of transactions which [8] will be passed 
in review, the plaintiff transferred to the defendant a moiety of the plain- 
tiff s property. The Suljordinate Judge held tliat there was no such 
transfer and gave the plaintiff a decree. The Higli Court thouglit differ- 
ently and dismissed the suit. From tliat decree the plaintiff' now appeals. 

The first transaction is an application by Jarao, the widow of 
Pransukh and the mother of Uttam, made on the 20th December 1875, 
to have her name substituted for that of her son in the settlement 
records. The evidence of proceedings on this application is contained in 
the recitals to an order dated the 25tli November 1876, relating to the 
lambardarship of one of Uttam’s mauzas. 

It appears that the plaintiff was then in tlie family liouse at Barna- 
gar in Baroda, and that the presiding Settlement Officer communicated 
with her through the British Agent at Baroda. On the 12th June 1876, 
the Settlement Officer received a letter from the Agent as follows : 

“ I send herewith the original deposition, in Gujrati, of Musammat Diwali Bai, 
widow of Uttam Ram. with an English translation thereof. She has given bor consent 
to the entry of the name of the mother of Uttam Ram in the settlement papers in 
place of her deceased son. on the following conditions ‘ I am with child, in the first 
place. In the event of a son being born his name shall be entered as the heir to the 
estate of Uttam Ram ; secondly, if a son be not born, my name shall he entered alter 
the death of the mother of Uttam Ram 


Upon that he delivered the following opinion : — 

“ As Diwali Bai. the widow of Uttam Ram. dcceasad, does not relinquish her 
tight it appears necessary that the names of both the Musammats, with a detail of 
^oir shares, be entered, but by way of precaution it may be ascertained from the 
Collector if there 13 any harm, in his opinion, in entering the names of both the 
Musammats. It is clearly to be stated that the whole management will rest with the 
mother of Uttam Ram. By the time the papers are prepared it will have been ascer- 
tained whether Musammat Diwali Bai lias given birth to a son.” 


On tli 0 20th June 1876, the Collector sent an answer of a very 
extraordinary character. He said that in his opinion there was no harm 
in entering the names of Jarao and also that of the defendant. Why 
the Collector took upon himself to introduce, quite gratuitously it seems, 
the name of the defendant, is nowhere [9] explained. It appears to have 
been the beginning of a series of errors. 

The Settlement Officer indeed acted correctly, for on the 4th July he 
directed that the office should make an entry of names according to the 
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order of the 12th .Tune. But the case was transferred to the Settlement 
Court of Banda, when the following proceeding took place, apparently on 
the 12th August : — 

“ Musammat Jarao Bai, the mother of Seth Uttam Ram, deceased, presented a peti- 
tion to the Settlement Officer for the entry of her name alone in place of Seth Uttam 
Ram. The order passed thereon was that there were three heirs to this estate, viz,, 
(1) Musammat Jarao Bai, the widow of Praosukh Ram, deceased ; (2) Diwali Bai, the 
widow of Uttam Ram. deceased ; and Musammat Banke Bai, widow of Ganga Ram, 
deceased ; and that therefore it was expedient to fnter the names of all the three with 
this condition, that the management of the whole estate should be entrusted to 
Musammat Jarao Bai for her life, and that when a new kbew.vt would be prepared the 
names should be entered according to this order in equal shares.” 

In this way it seems that the Revenue Court, misled by the Collec- 
tor’s letter, gave the defendant a position to which she had no right, 
which was not conceded to her by the plaintiff, and was not demanded 
either by lierself or by .Jarao on her behalf. 

The order of the 25th November 1876, in the preamble of which the 
above stated proceedings, and some b-ubsecpient uroceedings in September 
and November, are narrated, was made for the purpose of settling a 
dispute in the mauza of Jeorahi. The question was wliether one Bhura, 
a shareholder, or the heirs of Uttam should be entered as lambardar. 
The Settlement Deputy Collector decided in favour of the heirs ; in 
entering the heirs he followed the error of the order of August. In his 
judgment he states that the heirs are the three widows, and in his order 
he directs tliat their names should be entered in equal shares with the 
following conditions : — 

” That the whole management of the estate will be entrusted to Musammat Jarao 
Bai during her lifetime, aod that in the event of a son being born to Musammat 
Diwali Bai, who was with child at the time of the death of Seth Uttam Ram, the 
name of the son would be entered as succes^o^ to Seth Uttam Ram, deceased, in 
respect of the property.” 

It is not clear upon the record in how many of Uttam Ram’s 
mauzas, 26 in all, tlie above procedure was followed when the [10] 
names were changed. It would seem that in some the name of 
Jarao alone was entered ; in some, the plaint says three, the names of 
Jarao and the plaintiff ; and in some, as in Jeorahi. the three names. That 
inquiry is not now of importance. The point is that the true heir, the 
plaintiff, was not in any case entered in lieu of Uttam. There is nothing 
to show that she knew her rights or received any independent advice. 
But even if she did know what she was doing when she made her deoosi- 
tion in May 1376, the orders of August and November 1876 were wholly 
at variance with her intentions as expressed in that deposition, and with 
the directions of the Settlement Officer made upon it on the 12th June 
and the 4th July. It is in the opinion of their Lordships beyond doubt 
that at this time the plaintiff might have maintained a suit for the 
correction of the records by the insertion of her own name as sole heir. 

The next stage in the transactions took place during the year 1877, 
and is quite as extraordinary as the first stage. It terminated in a docu- 
ment dated the 9th October 1877, purporting to be an award of arbitra- 
tion by Seth KishanChandand Lachman Shankar Bhat ; but the circum- 
stances which led up to this award are left in deep obscurity. The arbi- 
trators recite that the three widows have appointed them for the settle- 
ment of their respective contentions in respect of the right of ownership 
over Uttam’s property. But they do not settle any such contention, nor 
do they intimate what contentions there were. They recite thus; 
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*' ^lusammab Jarao Bai was asked by us in what manaer she wished the parti- 
tiou to be made; to which she replied that she wished mahal Praasukh Ram, situated 
ID mauza Chhaoon, pargaaa Sihonda, to be given to her lor her maintenance, and chat 
as regards the remaining z imindari villages and property and chattels held in common, 
she wished that they should be divided in two equal shares, and one-ball given to 
each of her two daugUters-in-law, and that this course would be agreeable to her.” 

And then they go on to express Jarao’s wishes in the form of an award ; 
directing as to most of the mauzas that they shall be iiekl by the two 
younger widows in equal moieties, and as to some giving them to one or 
to the other in entirety, but so as to give about the same value to each. 

[11] The agreement to refer has not been proved. A copy was tendered 
but rejected by both Courts. Both the arbitrators have given evidence in 
the suit, apparently with great candour. Neither of them mentions what 
the point of dispute was. According to both the award originated with 
Jarao. Neither of them had any communication with tlie two younger 
widows about the award, either before it or after. Kishun Chand 
says, “ As to the arbitration I had asked Jarao Bai what was the award 
to be and then he did as she bid liim. Lachmi Shankar says, “We, 
the arbitrators, did not make the award according to our own judgment. 
We made the award as asked by Jarao Bai.” It is obvious that such a 
proceeding is not an award at all, but is eu^irely devoid of legal etiect, as 
it was treated by the Subordinate Judge. The right which the plaintift’ 
had to sue for her inheritance prior to the award remained to her 
undiminished by the award. 

It is not indeed contended by the defendant’s counsel that the award 
by itself can have any legal effect. Nor do their Lordships understand 
that the learned Judges of the High Court so treated it, though they lay a 
good deal of stress upon it. They hold that there was “ family arrange- 
ment in settlement of the contentions between the ladies,” and that this 
arrangement was “ carried out in the way of an award in accordance with 
the wishes of the three ladies as to the settlement of their respective claims 
to the estate.” That seems quite a legitimate use to make of the award, 
if only the evidence supports it. 

But first, their Lordshins cannot find what contentions or claims 
there wei'e to be settled. They pressed the defendant’s counsel on this 
point, and he could not point out any indication of any such contention or 
claim except the general statement in the award itself. What the evidence 
shows is that there was personal friction between the two vounger widows, 
which they palliated by setting up separate domestic arrangements, but 
which the division of Uttam's property had no tendency to allay. Thev 
were not less likely, perhaps more likely, to fall out in taking accounts 
of the shares due to each, than in settling the maintenance to which the 
[12] defendant was entitled. And secondly, there is no evidence to con- 
nect the award with the wishes of the three ladies. It embodied tbe 
wishes of Jarao. But wo know nothing of the plaintiff s wishes except by 
her deposition of May 1876, and that gives no countenance to the award. 

In opening the defendant's case Mr. Mayne frankly admitted that 
there was no award in any legal sense, and that he could not find anv 
consideration passing from the defendant to the plaintiff so as to support 
his client’s case on the ground of contract. But he contended that the 
whole series of transactions between Uttam’s death and tbe institution of 
this suit, of which tbe award is an important item, supports the conclusion 
that for some motive or other the plaintiff deliberately intended that her 
sister-in-law should have an equal share in tbe property. And he subjected 
tbe whole evidence to a very careful examination to prove that point. That 
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in effect puts the defendant’s case on the footing of a free gift by the 
plaintiff, and Mr. Mayne accepted that issue. This is not the issue raised 
by the pleadings, nor the issue presented to the Subordinate Judge; but as 
it may have been in the mind of the High Court their Lordships have consi- 
dered this view of the evidence. In order to succeed upon it the defendant 
must show that the plaintiff, knowing her rights and knowing that she 
was making a free gift to her sister-in-law, did so make it. 

Their Lordships have already shown that prior to the award the 
evidence is not favourable but adverse to the theory of such a gift. The 
award itself adds to the adverse evidence: for if the plaintiff' wished to 
make a gift, why should Jarao set up the fictitious machinery of an arbi- 
tration ? If their Lordships are to find evidence for a gift they must find 
it in circumstances subsequent to the award. And that brings us to the 
third stage of the history. 

On the 13th November 1877, Jarao died. During her life no muta- 
tion of names was made in pursuance of the award ; bub that period was 
so short that no importance can be attached to the omission. On the 
25th November the karinda of Jarao applied to the Settlement Court 
stating that she was the zamindar of mauza [13] Malathu, one of Uttara’s 
mauzas, and that the plaintiff and defendant were the heirs ; and ho asked 
that their names should be entered in liouof hers as mortgagees of a large 
number of parcels. That mutation was ordered accordingly ; "by right 
of inheritance” as the order expresses it. On the 7th December 1877, 
one Khan Muhammad, calling himself karinda and mukhtar of the two 
widows, applied for mutation of names in Semaria, another of Ubtam s 
mauzas. He puts into their mouths the statement that Jarao wasproprie- , 
tor and owner of the entire 16 annas, and that her daughters-in-Iaw are 
her lieirs. Similar applications were made in other mauzas by other 
karindas. So far as they are given in the record they are to the same 
effect as the two just stated. The result of the evidence is that the names 
of the plaintiff and defendant came to be entered jointly in respect of the 
properties now sued for within a few months of Jarao's death, on the 
statement; that she was the owner and that they were her heirs. 

Pausing again, we may ask how the mutations of names in 1878 
support the theory of a gift by the plaintiff, or if it is preferred so to pub it, 
of the existence of wishes on the part of the three widows which the award 
correctly expressed. The answer is, that the mutations are nob in 
accordance with the award, and instead of supporting it throw discredit 
on it. 

Take for instance mauza Baragaon, which is one of those now held 
in moieties, and is put in suit accordingly, but the award gives it to the 
plaintiff in entirety. So mauza Keri was awarded to the defendant in 
entirety, but is held in moieties. There is at least one other mauza in 
the same position, probably more, but it is not easy to trace the whole 
list. 

Independently of those variations, not material as regards value, 
but material as showing that it was not the award which the ° 

the parties took for their guide, the whole claim for the mutations of 1878 
was founded on statements which differ as widely from the award as th®y 
do from the truth. The statement that Jarao was owner and proprietor 
contradicts everything that preceded it. By the plaintiffs consent in 
1876 Jarao was let in to be joint owner [1$] and manager; possibly for 
such an interest as would be ascribed to the widow of Pransukh it be 
had died without male issue. By the award she took no interest in any 
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pao-'t of the property except in one inauza for life. Lachmi Shankar is 1894 
quite right in saying, “The arbitration award was not acted upon. July 14. 

Mutation of names was not made according to it the names of Man 

Kuar and Deo Kuar were entered in respect of equal shares by riglit of PRIVY 
inheritance. The names were entered by right of inheritance from COUNCIL. 
Jarao Bai.” 17 A. i 

Now those who allege that a gift is to be inferred from a series of (P-C.)=4 
transactions should be able to show a reasonable amount of consistency M.L.J. 272 = 
in the transactions on which they relv. We have seen that the muta- l-A- 148= 
tions of 1876 were contrary to the plaintiff’s wishes expressed in her ® P-C.J. 
deposition, of that year, and that the award was equally contrary to the 
deposition and to tne mutations of 1876. Now it appears that the muta- 
tions of 1878 were just as contrary to the deposition and to the former 
mutations and to the award. So far the evidence appears to their Lord- 
Ships to be destructive of the theory now put forw'ard on behalf of the 
defendant. 


An attempt is made to support the award or the arrangement express- 
ed in it by showing that Chunni, a daughter of Jarao. who was awarded 
an annuity of Bs. 50, sued the plaintiff and defendant for it and got a 
decree. But supposing those proceedings to be evidence in this suit, the 
answer is that the suit was undefended and the decree made ex parte and 
there is neither proof nor probability that the plaintiff knew anything 
about them. Lachmi Shankar, who acted for her, says that he did not 
tell her about the suit. He adds, “all the suits were brought in consulta- 
tion with me and Gobind Das. It was a work connected with the shop. 
There was no occasion to refer to Deo Kuar and Man Kuar.” The same 
kind of observation applies with nearly as much force to the two docu- 
ments filed in the Tahsildar’s Court in 1880. One is said to bear the 
plaintiff’s mark, the other her full signature. But no proof is offered that 
any explanation of the documents was given [15] to her, or that she gave 
any intelligent assent to them. The Subordinate Judge observes of all 
this class of evidence that the whole affair is the work of agents and 
mukhtars, and that no care appears to have been taken such as the law 
requires in the case of pardanashin ladies. Their Lordships think that 
those remarks are justified by the e7ideDce. 

Great reliance has been placed upon the fact that in the year 1878 
a partition was effected, through a pancbayat acting on behalf of the two 
younger widows, of a family house and some chattels in Barnagar. This 
operation, it is argued, is exactly in accord with the doings in Banda, 
—and not only so, but hy the farkhati, or deed of release made between 
the parties, the partition in Banda is expressly affirmed. Certainly it all 
this was brought home to the plaintiff, and it were shown that with full 
information and intelligence she antborized such a partition and signed 
such a deed, it would tell for the defendant. But there is no evidence to 
that effect. The plaintiff's name was signed by one of her uncles ; and 
the deed of releise sets out with a serious mis-statement. The property is 
represented as that of Pranaukh, who stood in an equal relation to his 
two daughters-indaw. But it was in fact the property of Uttam, the 
plaintiff’s husband. Whatever may be the local customs of Baroda (and 
none are proved) it is impossible to suppose that the descent from 
Pransukh to Dttam ought to be passed over in silence, or that the plaint- 
iff understood her true position. Indeed, it is a most remarkable 
phenomenon in this case, that wherever we come across statements or 
entries referring to title they are based on error. Their Lordships are of 
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1894 opinion that the Baraagar transactions are of very little, if any, help to 
JULY 14. the defendant’s case. 

Tlie real strength of her case is her possession, which appears to 

Privy have continued for about eight years before suit. It is not long enough 
Council, to afford a defence by mere lapse of time. It is one of the circumstances 


17 A. 1 

(P.C.) = 4 
M.L J. 272 = 
21 I.A. 148 = 
6 Sar. P.C.J. 
489. 


to be taken into consideration in estimating the theory of the plaintiff’s 
wish to make a gift to her sister-in-law ; a very important one doubtless, 
and such as might reasonably incline a [16] court of justice in the defend- 
ant’s favour if the prior history of the case was in her favour. But their 
Lordships have shown reasons for concluding that the prior transactions 
are not only not favourable, but are decidedly adverse, to the defendant. 
In their judgment the evidence shows that, either from the influence of 
Jarao, or from carelessness or mistakes on the part of officials and of 
family agents, a number of unwarrantable liberties were taken with the 
plaintiff’s name and interest ; and that the defendant thereby gained a 
position to which she was not entitled. It is clear to them that, at least 
as recently as the mutations of 1878, the plaintiff might have sued to 
have her property restored to her, and that to such a suit there could have 
been no substantial defence. Her inaction is not explained except by her 
statement in the plaint that she had only then discovered what had been 
done. Very likely that is an exaggerated statement of her ignorance. 
But even supposing tliat she learned the defendant’s position in the course 
of 1878, and that she was supine for eight years, that is no sufficient 
reason for imputing to her wishes and intentions which all the other 
circumstances of the case contradict. 

There is a minor point respecting the malikana of mauza Pachanahi, 
which amounts to Es. 1,500 per annum. As between the plaintiff and 
defendant, it stands in exactly the same position as the other property, 
but the Subordinate Judge considered that the jurisdiction of the Civil 
Court is taken away by the Pensions Act, 1871. The plaintiff made it the 
subject of appeal to the High Court, but of course it was there merged in 
the larger issue decided adversely to her. She has raised the question 
again on this appeal. Mr. Maync declined to argue it on the defendant’s 
behalf. M r. Bransou submitted ratlier than argued it on behalf of the 
plaintiff ; but he cited no authority, and their Lordships have not been 
able to And any bearing directly upon the subject^ 

The Pensions Act, 1871, enacts that Except as hereinafter 
provided, no Civil Court shall enterDain any suit relating to any pension 
or grant of money or land revenue conferred or made by the British or any 
former Government, whatever may have been [17] the consideration for 
any such pension or grant, and whatever may have been the nature of 
the payment, claim or right for which such pension or grant may have been 
substituted.” The expression *’ grant of money or land revenue” is inter- 
preted to include anything payable on the part of Government in respect 

of any right, privilege, perquisite or office. 

Mauza Pachanahi was taken into the hands of the Government and 
held khas in or before the year 1880, and by a deed dated in September 
of that year the plaintiff and defendant formally made over to Govern- 
ment their proprietary rights on consideration of receiving Ks. 2,000 per 
annum as malikana in perpetuity. Malikana is the allowance made to 
proprietors so dispossessed. By Regulation VII of 1822 it might vary from 
5 to 10 per cent, of the income realized. That Regulation was repealed 

as regards the North-Western Provinces by Act XIX of 

provisions for allowances to dispossessed proprietors were substituted, ic 
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does not appear under what ciroumstances the mauza was taken into kbas 
management, but it cannot be doubted that Dbe allowance stipulated for 
and granted was of the nature indicated by the term malikana, i.e., a grant 
of a portion of the revenue in lieu of pre-existing proprietary rights. 


1894 

July 14. 

Privy 


It is at first somewhat surprising that a property which has been the COUNCIL. 


subjoct of bargain and of formal grant should be excluded from the cog- 
nizance of Civil Courts. But it cannot he denied that it falls within the 
literal construction of the words of the Pensions Act. i.c., it is something 
payable on the part of Government in respect of a right. And the decision 
of this Committee in Vamdev Sadashiv Modak v. The Collector of Ratna- 
Qiri iX) and again in Maharaval Mohansingji Jeysingjiv. The Govern- 
ment of Bombay (2) shows that the language of the .\ct applies to cases 
in which the grant has been made in consideration of prior rights vested in 
the grantee. In the former case the subject of the suit was a grant made 
by the Peishwa to an hereditary deshmukh authorizing him to levy dues 
from tlie ryots, which dues were subsequently collected [18] by the 
British Government and paid over to the deshmukh. In the latter case 
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the subject was a toda garas hnkk, which, though originating in blackmail, 
had long been recognised as property capable of alienation and of seizure 
and sale in execution ; and the liability for which had been assumed by tlie 
British Government. In both cases it was held both by the Courts below 
and by this Committee that the Civil Courts were incapacitated by the 
Pensions Act from entertaining suits. It is not for their Lordships to 
examine into the relations between the Government, the farmers, the 
ryots and the grantees of malikana, or the previous state of the law, or the 
other considerations which may have dictated the pcdicy of the Pensions 
Act. It is enough if its effect is expressed in clear terms. Tlie plaintiff 
might have applied for a certificate which would have enabled the Court 
to make some declaration of right as between her and the defendant, but 
sbe did not do so, and must submit to the disability which the Act imposes 
upon the Court. 

The plaintiff fails to get the decree of the Subordinate Judge altered 
in her favour in this respect, but it does not appear that her claim to do 
so has had any effect on the costs of this appeal. Their Lordships will 
humbly advise Her Majesty to discharge the decree of the High Court, 
except in so far as it disallows with costs the objections of the plaintiff 
to the decree of the Subordinate Judge ; to dismiss the defendant’s appeal 
to the High Court with costs ; and to restore the decree of the Subordi- 
nate Judge. The defendant must also pay the costs of this appeal. ‘ 


Appeal allowed. 

Solicitors for the appellant Mr. T. G, Summerhays. 

Solicitors for the respondent ; — Messrs Barrow and Rogers. 


(1) 4I.A. 119. 


(2i 8 I.A. 77. 
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Before Sir John Kt., Chief Justice, and Mr. Justice Banerji. 


Chuht Bibi {Plaintiff) v. Shams-un-nissa Bibi and others 

(Defe?tdants) [20th July, 1891.] 

Muluimmadan Law — Bower — Mortgage by loidoir in 2JOS.s<?ssiou in lieu of doicer, 

A Muhammadan widow in posseasion of immoveable property of her late 
husband in lieu of her dower has no power to mortgage such property. 


This was a suit for the recovery of possession of certain immoveable 
property and for cancellation of a mortgage deed, executed by the first 
defendant (a Muhammadan widow in nossession in lieu of her dower 
debt) in favour of the second and third defendants. 

The plaint alleged that one Shaikh Sajjad Husain, own brother of 
the plaintiff, was the pronrietor of certain immoveable property ; that 
Sajjad Husain died in 1885. leaving a childless widow, Musammat Shams- 
un-nissa Bibi, defendant No. 1 ; that defendant No. 1 in lieu of an 
alleged dower debt of Rs. 1.000 took possession of the immoveable property 
of her late husband, and subsequently sold part of it for Rs. 1,500, the 
whole of which she retained, and again mortgaged another portion to 
defendants Nos. 2 and 3 for Rs. 400, in spite of the plaintiff having informed 
the said mortgagees of her claim against the property. The plaintiff 
claimed as above cancellation of this mortgage and possession of the 
mortgaged property. 

The first defendant pleaded that the dower debt was Rs. 51,000 and 
not Rs. 1,000 as stated in the plaint : that the plaintiff was therefore not 
entitled to sue upon satisfaction only of Rs. 1,500 out of the above 
amount ; and that the plaintiff had in fact acquiesced in her possession 
and allowed her name to be entered in the Government papers as pro- 
prietor. 

The second and third defendants set up their title as mortgagees 
in good faith from the defendant No. 1, and pleaded that [20] they could 
not be ejected without payment to them by the plaintiff of the mortgage 
money advanced by them to defendant No. 1. 

The Court of first instance (Munsif of Jaunpur) found that the dower 
debt was Rs. 1,000 and not Rs. 51.000, as alleged by defendant No. 1 : 
and that it had been more than satisfied by the sale by the said defendant 
of a portion of the property for Rs. 1,500. It also found that the defend- 

ants-mortgagees might and should have been aware of the nature of the 
title of their mortgagor, and it decreed the plaintiff s claim in full. 

The defendants appealed. The lower appellate Court (Subordinate 
Judge of JaunpurJ found that the dower debt was in fact Rs. 51,000. and 
as a consequence of this finding decided that the defendant No. 1 was 

entitled to retain possession, and that the plaintiffs suit was premature. 

It accordingly decreed the appeal and dismissed the plaintiff’s suit without 
deciding any of the other issues. 

The plaintiff appealed to the High Court. ... n *. 

Mr. T. Gonlan and Babu Becha Ram Bhattacharji, for the appellant. 


• Second Appeal No. 539 of 1893. from a decree of Rai Anant Subordinate 

JudKCof Jaunpur, dated the 29th of March 1893. reyeramg a decree of Babu Pramotha 
Nath Banerji, Munsif of Jaunpur, dated the 9th of March 1892, 
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Maulvi Ghulam Mujtaba and Pandit Sundar Lai, for the reepondeots. 

JUDGMENT. 

Edge, C. J., and Banerji, J. — This was a suit for possession of 
immoveable property and for the oanceilation of a mortgage. Tbe suit 
was brought agaiust a Muhammadan widow and two men who held as 
mortgagees under her. She was in possession of tbe property in lieu of 
her Muhammadan dower, and had no other title to it. She, however, 
granted a mortgage to the other two defendants. The plaintiff would be 
tbe person entitled to possession of the property, if tbe widow had no 
right to possession in lieu of her dower. 

The Privy Counoil have held that where a Muhammadan widow is 
lawfully in possession in lieu of her dower, her possession cannot be 
disturbed except on payment of the dower debt : consequently [21] this 
suit, so far as it claims possession, must fail, the dower debt being still 
due. 

It has been held on several occasions in this Court that a Muham- 
madan widow in possession in lieu of her dower cannot sell any portion 
of the property. She cannot give a good title to any portion of the 
property, inasmuch as her position is only that of a widow in possession 
in lieu of her dower. It has never been held, so far as we are aware, 
that a Muhammadan widow, under such circumstances, can grant a valid 
mortgage of any portion of the property in her possession in lieu of dower, 
and the principle of tbe decisions in which it has been held that she may 
not sell, appears to us to apply equally to the case of her attempting to 
mortgage. 

We allow this appeal to tbe extent of giving the plaintiff a decree 
declaring that the mortgage is inoperative and passes no title to tbe mate 
defendants. 

In other respects we dismiss the appeal. Each party will bear its 
own costs. 

Decree modified. 
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FULL BENCH. 

Before Sir John Ed<jc, Kt., Chief Justice, Mr. Justice Knox, 
Mr. Justice Blair, Mr. Justice Banerji and Mr. Justice Burkitt. 


Amrit R.^m and another [Defendants) V. Dasrat Ram AND others 

[Plaintifis).* [27th July, 1894.] 

Civil Procedure Code. ss. 625, 52(>-~Arbitration— Objection to application to file an 
award in Court that one party had not agreed to refer any matter to arbitration— 
Jurisdiction of Court to determine whether the 2 )arties had or had not referred the 
matter in question to arbitration, ^ 

An objection to an application made under s. 525 of the Code of Civil Proce- 
dure that the parties had not agreed to refer to arbitration any matter or had 
agreed to refer some only of the matters determined by the award or that the 
document alleged to be an award was not an award of the arbitrators is an 
objection which must bo considered and determined under s. 626 upon evidence 
by the Court to which the application is made. Choxodhri Murtaza Uossein v 


• ^feren^ to the Pull Bench in First Appeal No. 244 of 1892. decided on the 7tb 
OtlluOt 1894 • 


VIII— 48 
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Mussumat Bibi bechunnissa 11); Samal Nathuv. Jahhankar Dalsukram (2)' 
VenkaUxh Kiimido v. Chanapgavda (3) ; [22] Lalla JsJmree Parshad v. Harbajan 
Teworee (41; Hussaim Bibi v. Mohsm Khan (5); Surjan Raot v. Bhikari Root (6) • 
and Miihammed Nawaz Khan v. Alain Khan (7) referred to. 


[NotF., 20 6.590; F.. 84 P.R. 1901 = 112 P.L.R. 1901; Rel. on., 11 C.L J. 131 = 
5Ind.Ca<. 98 199); R.. 28 A. 621 = (1906) A.W.N. 136; 28 B. 287; 25 0 767 
(F.B.»;33C. 757=3 G.L.J. 450--= IOC. W.N. 609;18M. 423 (F.B.) : 20M 99' 
13 C.P.L R.53; 2C.L.J.153 = 10 C W.N. 601 ; 9 lod. Cas. 173 (180) = 21 M.L.j! 
263 (2S0) = 9 M.L T. 251 (257) = 1 M.W.N. (1911), 151 (164); 1 S.L.R. 149 (151)]. 


The facts of this case are as follows : — 

One Salig Earn applied under s. 525 of the Code of Civil Procedure 
to the Court of the Additional Subordinate Judge of Gha^zinur praying 
that an award, which he alleged had been made on the 9fch of September 
1888. between himself and the opposite parties, his father and two brothers, 
might be tiled in Court. 


The opposite parties, Amrit Ram the father and Raja Ram the brother 
of the applicant, both filed written statements, in which they severally 
denied tiiat any arbitration had taken place to their knowledge, and 
asserted that the whole property, the subject of the arbitration set up by 
tbe applicant, belonged solely to Amrit Ram, Amrit Ram also pleaded 
that if there had been a reference to arbitration the reference was invalid 
as nob being in writing and registered. 

The Additional Subordinate Judge held that it was nob necessary 
that the reference to arbitration should have bean registered, and that 
there had in fact been a reference to arbitration as alleged by the 
applicant and a valid award made thereon. He also held that no 
ground such as is mentioned in s. 520 or s. 521 of the Code of Civil 
Procedure had been shown against the award, and accordingly ordered 
that the award should be tiled in Court. 

No judgment, however, was passed and no decree was drawn up by 
the Court in accordance with this last mentioned order ; and subsequently 
tbe sons of Salig Ram, who had meanwhile died, applied to the Court that 
a decree might be drawn up in accordance with the award and in pursu- 
ance of the Court's order. 

Amrit Ram and Rija Ram resisted this application on various tech- 
nical grounds, but the Court overruled their objections and passed judg- 
ment in the terms of the award, likewise ordering a decree to be prepared 
in accordance with those terms. 

[23] Amrit Ram and Raja Ram appealed to tbe High Court urging 
the following pleas : — 

" (1) Because there was no reference and consequently no valid award 
to forn3 the basis of a decree ; (2) because tbe evidence shows that there 
was no reference whatsoever ; it was also bad for nob being in writing and 
registered; and (3) because the award is also bad under ss. 520 and 521 of 
tbe Code of Civil Procedure.” 

On the appeal coming before a Division Bench it was referred to a 
Full Bench *of the whole Court for consideration of the question raised, as 
stated in the opening words of the judgment of tbe Full Bench. 

Babu Viddya Gharan Singh, for tbe appellants. 

Munshi Gohind Praaad, for the respondents. 

The judgment of the Court (Edge, C. J., Knox, Blair, BanerJI 
and Burkitt, JJ.) was delivered by Edge, C. J. : — 
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’ JUDGMENT. 

The question which we have had to consider in this reference to the 
Full Bench is — when an application is made to a Court under s. o25 of 
Act No. XIV of 1882, that an award be tiled in Court, does an objection 
by the other party, defendant, that he had not agreed to refer any matter 
to arbitration oust the jurisdiction of the Court to which the application 
is made to proceed further in the matter, or has that Court jurisdiction 
to proceed, and should it proceed to try the issue as to whether the 
parties bad referred to arbitratiou the matter as to which the award 
purports to have been made ? 

In support of the contention that such an objection deprives the Court 
of jurisdiction, Bijadhur Bhiujiit v. Monohur Bhugut (l), and the judgments 
of Prinsep. Pigot and Macnherson. JJ., in Surjan Raot v. Bhikan liaot (2) 
were relied upon. In support of a contention raised before us that when such 
an objection is not obviously frivolous the jurisdiction of the Court to pro- 
ceed is ousted. Samal Natlai v. Jaisliankar Dahukram (3) and VenkaU^h 
Khandov. [24] Chaiuipoavda {i) were relied upon. In further support of 
those contentions it was argued that we ought to conclude that the Legisla- 
ture, in order to give effect to the views expressed in the judgment of Lock. 
Kemp, and Paul. JJ., in Lalla hhan'c Parshad v. HnrBhanjan Teicaree (oj 
and in the judgment of Spankie, J., in Hus.'iaini Bihi v. Mohun Khan (6), 
which were that a Court had no jurisdiction under section 327 of'Act 
No. Vlll of 1859 to file an award where one of the parties denied or did 
not admit that he had referred any dispute to arbitration or that an 
award had been made, bad introduced s. 52G into Act No. X of 1877, and 
had re-enacted that section in Act No. XIV of 1882. As to the hitter 
contention, it was much more probable that the Legislature in enacting 
8. 526 of Act No. X of 1877 had acted on the suggestion thrown out 
by their Lordships of the Privy Council in Chowdhri Murtaza Hossein v 
Miissianat Bill Bechunni&sa (7) at p. 213, and that the intention was 
to widen the scope of the inquiry upon which a Court could enter 
on an application to tile an award when the reference to arbitration 
had been made without the intervention of a Court of justice. Their 

in that case, referring to Act No. VIII of 1859. had said 
Their Lordships are of opinion that upon the construction of the 
Act the earlier sections are nob incorporated into the s 327 as tbev 
are expressly incorporated into the s. 326. and that the words suffi'- 
cient cause should be taken to comprehend any substantial objection 
which appears upon the face of the award or is founded on the miscon- 
UQct of the arbitrator or on any miscarriage in the course of the proceed- 
ings, or upon any other ground which would be considered fatal to an 
award on an application to the Courts in this country.” It mav be 
^ticed that Norman, a J., and Jackson, J., \n Lalla Isharce Parshad v. 

f 39-f f ^ i considered that a Court could, under 

l 0^ 18 o 9, go into the question and decide, but 

subject to a nght of appeal that the parties had referred the matter in 
dispute to arbitration and that an award on such matter had been made. 

r^ftl V of Council in Choiodhri 

L^OJ ^litrtaza Hossein v. Mussumat Bibi Bechunnissa (7) was renortfid in 

1876, and as as. 525 and 526 of Act No. X of 1877 apparently give 


(1) IOC. 11. (2)210.213. 

(6) 16 W. E. (P.B.) 9. 


(3) 9 B. 254. 
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substantial, although possibly not full, effect by legislation to the sugges- 
tion of their Lordships at page 213 of the Eeport, it certainly seems 
probable that ss. 525 and 526 of Act No. X of 1877 were enacted with 
the intention of giving effect to the suggestion of their Lordships and not 
with the intention of affirming by legislative enactment the views of Lock, 
Kemp and Paul, JJ., as to the scope of s. 327 of Act No. VIIT of 1859. 
However that may have been, we must decide the question before us 
upon the construction of ss. 525 and 526 of Act No. XIV of 1882. 

Before proceeding to consider ss. 525 and 526 of Act No. XIV of 1882 
it may be observed that West and Nanabhai Haridas, J.T., in Samal Naihu 
V. Jahhankar Dalsukravi (1) and Sir Charles Sarjent, C.J., and Candy, J., 
in Venkatesh Khando v. Ghampgavda (2) apparently considered that an 
objection to an application under s. 525 to file an award that the parties 
had not agreed to a reference to arbitration did not oust the jurisdiction of 
the Court in the matter, if the objection was obviously unfounded, which, 
as it appears to us, involved the proposition that the Court has jurisdic- 
tion to consider to a limited extent the evidence for and against such an 
objection. Even that limited jurisdiction a Court would not have if the 
opinions on this subject expressed in the judgment of Prinsep, Pigot and 
Macpherson, JJ., in Surjan Raot v, Bhikari Raot (3) are correct according 
to which the denial or non-admission that the parties had agreed to a 
reference to arbitration deprives a Court of jurisdiction to do otherwise 
than refuse to file the award. 


^ There can be no doubt that s. 525 of Act No. XIV of 1882 applies 
only when a matter has been referred to arbitration without the interven- 
tion of a Court of justice and an award has been made thereon. There 
must have been a matter referred to arbitration, tharemust have been an 
award on the matter referred, and the reference [26] must have been made 
without the intervention of a Court of justice. These facts must exist as- 
the foundation of the jurisdiction of a Court under s.'». 525 and 526 to 
order the award to be filed. In other cases, when a question as to the 
jurisdiction of a Court arises, the Court has to bear and determine the 
question of jurisdiction, and for that purpose, when the question of juris- 
diction depends on questions of fact upon which the parties are not agreed, 
the Court has to take and consider evidence. In our opinion when a Court 
is in certain events given by statute a jurisdiction, and it is not expressly 
provided that it shall not exercise that jurisdiction except on the mutual 
admission of the parties or with their consent, the Court, if its jurisdiction 
is disputed by a party, must ascertain and determine whether the facts do 
or do not exist upon which the question of its jurisdiction in the parti- 
cular matter depends. That we consider to be a matter of general princi- 
ple. Is that general principle curtailed or made inapplicable by anything 
contained in s. 525 or e. 526 of Act No, XIV of 1682, or is it by either of 
those sections recognised ? 

The application under s. 525 is to be numbered and registered as a 
suit between the applicant as plaintiff and the other parties as defendants, 
and the Court shall direct notice to bo given to the parties to the arbi- 
tration other than the applicant requiring them to show cause within a time 
specified why the award should not be filed. It has been held, notwith- 
standing some decisions to the contrary, in Dandekar v. Dandekars (4), 
In the matter of the petition of IhUto Singh (5), Jones v. Ledgard (6), 

(2) 17 B. 674. 

(6) 9 C. 575. 


(1) 9 B. 264. 
(4) 6 B. 663. 
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Surjan Raot v. Bhikari Raot (1) and in Ja<jan Nalh v. ^annu Lai l2), 
and in our opinion rightly, that the term " to show cause does not 
merely mean to allege cause, nor even to make out that there is room ior 
argument, but both to allege cause and to prove it to the satisfaction of 
the Court. 

By 8. 526 it is enacted : — “ If no ground such as is mentioned or 
referred to in s. 520 or s. 521 be shown against the award, the [27] Court 
shall order it to be tiled and such award shall then take effect as an 
award made under the provisions of this chapter.’* It appears to us that 
if the Legislature had intended by s. 526 to confine the grounds which 
might be shown to the filing of the award to the precise grounds mentioned 
or referred to in s. 520 or s. 521, it would have said so, and not used the 
words " such as is mentioned or referred to.” It appears to us from the 
use of the words " such as ” that the Legislature intended that the 
grounds which might be shown should be those mentioned or referred 
to, or grounds ejusdem (jeneris with those mentioned or “ referred to in 
8 . 520 and in s. 521.” One of the grounds mentioned in s. 520 is — '* ia) 
when the award has left undetermined any of the matters referred to 
arbitration, or when it determines any matter not referred to arbitra- 
tion.” S. 525 applies as well to a parol or oral agreement referring 
matters in dispute to arbitration as to an agreement in writing referring 
matters in dispute to arbitration. For the purpose of illustrating what 
in our opinion is the construction and an application of s. 526 we take 
the case of a person coming into Court with three documents. One of 
them he alleges to be an agreement in writing made between him, A., 
and another person, B., by which questions a, h and c, purport to have 
been referred to arbitration ; another of those documents he alleges to be 
an award made under that agreement of reference which purports to decide 
the questions a, h and c; the third document being bis application to the 
Court under s. 525. Notice under s. 525 having been given to B. to show 
cause why the award shall nob be tiled, he, B., alleges that he did not 
agree to refer questions a, b and c, or that he did not agree to refer any 
question to arbitration. It appears to us that that is the same as if B, 
bad said in other words — “ the matters determined by the award were not 
referred to arbitration.” or — “ the award determines a, b and c, matters 
not referred to arbitration.” That objection, however it was expressed, 
would not only be ejusdem generis with, but would be one of the precise 
grounds mentioned and referred to in cl. (a) of s. 520, and consequently 
would be a ground which, if taken, a Court would have to consider 
and adjudicate upon under s. 526, whether the decision of the Court 
would depend merely upon the construction of the agree- [28] ment, 
or upon evidence on the one side that the agreement in writing was 
in fact the agreement of the parties, and upon evidence on the other 
side that the defendant never had entered into the agreement and that 
it was a forged document, or that the acceptance of the agreement by 
the defendant had been obtained by a fraud of the plaintiff which 

would avoid the agreement. In a similar case defendant might say : 

“ I agreed to refer questions a and b, but I never agreed to refer question 
c. The plaintiff, after I executed the agreement of reference, fraudulently 
inserted in it without my knowledge or consent question c, and the award 
has determined question c, which was a matter which was never referred 
to arbitration, and has left undetermined questions a and 6, which were 


(1)21 0. 213. 


(2^ 16 A. 231. 
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matters referred to arbitration. ’ Those two grounds of objection would 
in our opinion clearly be within cl. (a) of s. 520. Assume again that the 
alleged award determined only one matter. We can see no distinction, 
except in phraseology, between a defendant saying, in showing cause to 
the application to file the award, — the award sought to be filed deter- 
mines a matter not referred to arbitration," and his saying, so far as it 
was pertinent to the issue, — I never agreed to refer any matter to 
arbitration. ’ The issue would be the same, nanaeiy, “ did the parties 
agree to refer to arbitration the matter determined by this award," and, 
unless the objection depended solely upon the construction of an admitted 
agreement of reference in writing, the Court would, under cl. (a) of s. 520 
as applied by s. 526, have to determine whether any and what agreement 
of reference was made orally or in writing as the case might be between 
the parties. 

An appeal would lie from the decree which followed the judgment 
given on the award, even if the decree was in accordance with and not in 
excess of the award, if the appeal was on the ground that there was 
no agreement to refer, or on the ground that the award was not the 
award of the persons to whom the matter was referred. Either of those 
grounds would question the validity of the award, and, if sustained, 
would show that the Court which ordered the award to be filed had no 
jurisdiction under ss. 525 and 526 to [29] make the order to file the award. 
Our answer to this reference is that an objection to an application made 
under s. 525 that tbe parties bad not agreed to refer to arbitration any 
matter, or had agreed to refer some only of the matters determined by tbe 
award, or that the document alleged to be an award was not an award 
of tbe arbitrators, is an objection which must be considered and determined 
under s. 526 upon evidence by tbe <*ourt to which the application is made. 
How far and under what circumstances a decision upon such an applica- 
tion might operate as res judicata may be gathered from the judgment of 
their Lordships of the Privy Council in Muhammad Nawaz Khan v. Alam 
Khan (1). 


17 A. 29^14 A.W.N. (1694) 190. 

APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr. Jxistice Burkitt. 


DURGA DIHAL Das AND OTHERS {Plaintiffs) V. AnORAJI AND ANOTHER 

{Defendants)^ [31st .July, 1894.J 

Civil Procedure Code, ss. 562. 564, 566, 622— i?e»iand— o/ Courl oj first instance 
to record evidence tendered— Refusal of lower Appellate Court to record additional 
evidence. 

The plaintiffs in the Court of first instance produced both documentary and 
oral evidence in support of their claim. The Court being satisfied with tbe 
documentary evidence produced by the plaintiffs declined to record the evidence 
of the witnesses tendered by them. The defendants appealed, and the lower 
appellate Court reversed tbe decree of the Court of first instance, but i n its turn 

• Second Appeal No. 1068 of 1893 from a decree of Kuar Mohan Lai, Additional 
Subordinate Judge of Gorakhpur, dated the Isb September, 1893. reversing a decree of 
MunshiTara Prasad, Munsif of Baosgaon, dated the 12th April, 1893. 

(1) 18 LA. 73. 
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declined to allow the plaintiffs — respondents to produce fresh evidence before it. 
On appeal by the plaintiffs to the High OourL, it was held that, though there 
was no section of the Code of Civil Procedure strictly applicable to the circum- 
stances of the case, the Court was warranted ex debilo juslituf in sotting asido 
all proceedings of both Courts below and in directing the Court of first instance 
to re-try the case, admitting alt admissible evidence which had previously been 
tendered to the Court of first instance and which that Court bad refused to 
record. 

[R.. 23 A. 167 (170) ; 33 C. 927=3 C.L.J. 67 ; P.L.R. 1900, p. 202 ; 91 P.R. 1904 = 
6 P.L.R. 190S.J 

The facts of this case sufficientiv appear from the judgment of 
Blair, J. 

[30] Maulvi Muhammad Ishaq, for the appellants. 

Maulvi Ghulam Mujtaha, for the respondents. 
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JUDGMENT. 


Blair, J. — This is a case of considerable difficulty, because it is 
certainly not explicitly provided for by the Code of Civil Procedure. There 
was one issue, and one only, in the case, and that was wliether or not a 
certain deceased Hindu had, up to the time of his death, continued to boa 
member of a joint Hindu family. The parties appeared before the Munsif 
and the plaintiff produced a quantity of documentary evidence which was 
admitted and acted upon by t-he Judge. The plaintiff had also present in 
Court to the knowledge of tlie Court a number oi witnesses, whose oral 
evidence be was prepared to tender had it been necessary. The learned 
Munsit was satisfied with his own construction of the documentary evi- 
dence, and passed a formal order that it was unnecessary to have oral 
^ evidence upon either aide. So far the plaintiff, seeing that the Munsif 
was prepared to decide it in his favour, should not have suffered 
injury ; but the Munsif’s decisions are appealable, and, except under 
the circumstances specified in s. 568 of the Code of Civil Pro- 
cedure. he svould be excluded from adding as a matter of right such 
evidence as had bean tendered before and admitted by the Munsit, The 
defendant was clearly wronged, because he certainly ought to have had a 
hearing for his witnesses before the Munsif passed a decision against him. 
He might fairly say— “ My case has not been tried at all,” and the 
plaintiff may very properly say — “ My case has nob been properly tried, 
in so far as I have nob been allowed to pub in oral evidence, which 1 
was entitled to do in the case.” The matter passed to the appellate 
Court. It seems to me that the Munsif’s action amounted to uo trial 
at all. In the case of a formal, but wholly unreal trial and adjudication, 
there is not, as far as I am aware, any express power conferred upon 
this Court to compel him to perform bis duty ; but I cannot infer, 
having regard to the wide-reaching and most necessary duties imposed 
upon U9 as the highest judicial authorities in these provinces, that the 
High Court would be stepping outside its duty in compelling [31] 
the Munsif to the performance of his duties. There are cases to which 
my attention has been called, one decided by my predecessor, in which 
a case was sent back practically for a re-trial under circumstances 
which do not bring it within either s. 562 or s. 566 of the Code of Civil 
Procedure. There are cases which have been decided so lately as the 
present year, and which are reported in the Weekly Notes as having been 
decided by the learned Chief Justice, accompanied in one instance by a 
Judge now upon this Bench, and upon another occasion by another 
Judge. My brother Burkitt felt himself bound in the current year to 
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apply a remedy in fche cases which fall outside those sections of the Code 
of Civil Procedure to which I have referred. It seems to me that we 
must assume that the Code of Civil Procedure is not exhaustive. There 
are cases of misfeasance on the oart of Judges below grosser than any- 
thing provided for in that Act. I decline to believe that those are cases 
where a High Court must fold its hands and allow obvious injustice 
to be done. In this case that which took place in the Court below 
seems to us the mockery of a trial, aud when we come to the appel- 
late Court we must confess that the treatment of the case, partly possibly 
by reason of the extreme defects which had characterised the hearing 
below, is very far from satisfactory. The appellate Court, it seems to us, 
ought not to have allowed itself to deal with the case upon the frag- 
mentary materials before it, but ought, ex clebito justitifB, to have required 
evidence other than unexplained papers before coming to its decision. It 
matters little in point of view of the decision at which we have arrived 
that the learned Judge should have formed wholly erroneous notions 
about the inferences to be drawn by the entry in the Revenue papers of a 
Hindu woman’s name. Oral evidence would have been a proper corrective 
for such a misconstruction as that. The observation, which we apply to 
the action of the Court of appeal as well as to the Court of the Munsif, is 
that W 0 conceive that in this case trial on paper evidence only falls far 
short of what we understand to be a trial in a Court of Justice. The 
result is that I would quash the whole of the proceedings, both in the 
first appellate Court and in the Court of first instance, and direct the 
Munsif to restore this [32] case to his list and try it upon the merits 
according to law, admitting for the purposes of that trial all admissible 
evidence tendered by either party. I would allow this appeal without 
costs, because it is not clear that any of the parties is substantially to blame 
in this matter. 

Burkitt, J. — 1 concur in the order proposed by mylearned brother and 
would only add that, notwithstanding the provisions of s. 564 of the Code 
of Civil Procedure, I do not see how any other course can be adopted in 
this case. That the plaintitfs-appellants have suffered palpable injustice 
at the hands of the lower Courts is manifest. The Court of first instance 
refused to hear their witnesses, not because it considered their depositions 
to be inadmissible, but because, having formed a strong opinion in favour 
of the plaintitis on their documentary evidence, that Court considered it 
unnecessary to bear their witnesses. The Court of appeal, in what I am 
bound to say is in many ways a flippant and most unsatisfactory judg- 
ment. reversed the finding of the first Court on the only issue in the case, 
and remarked as to a point relating to that issue that the plaintiffs should 
have “ proved it like any other issue,” totally disregarding the fact that 
the plaintiffs had tendered evidence and that their evidence had nob been 
put on record. This action of the lower Court did undoubtedly amount 
to a substantial error of procedure such as would allow of an appeal to 
this Court under s. 584 of the Code of Civil Procedure, and that error is 
the ground on which this appeal has been admitted. The difficulty we have 
felt is as to the way we should treat the appeal. It is not one to which 
the provisions of 3 . 562 of the Code of Civil Procedure apply. No preli- 
minary point was decided by the lower Court and reversed by us in appeal, 
nor is it one in which we can remedy the defect of the lower Court under 
8. 566, as it is inapossible to say that the Court below has omitted to 
frame and try an issue. S. 568 is also inapplicable, inasmuch as.Ssitting 
as a Court of second appeal in this case, we have no power to come to any 
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finding of fact. S. 622 is also inapplicable, as this is an appeal and not an 
application for revision. Nor indeed would any application for revision be 
[33] admissible. The case thus falls outside of all the sections of the 
Code which treat of the procedure to be observed in reinanding a case or 
in procuring additional evidence in second appeals, and therefore, though 
1 am most unwilling to go beyond the provisions of s. 564, still I am con- 
strained to hold, concurring with my learned brother, that, ex dtbito 
justitia, we are bound to make the order proposed by him. 

Cause remanded. 
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17 A. 33 = 14 A.W.N. (1694) 194. 

APPELLATE CIVIL. 

Before .Vr. Justice Blair and Mr. Justice Bnrkitt. 


Shankar Lal and others {Plaintiffs) v. Dalip Singh (Defendant).'^' 

f6th August, 1894.] 

Act Xll of 1881, s. d—Occupancy-teiiant — Succession to occupaticy tenant- Collateral- 
Sharer in cultivation. 

Where a collateral relative claims to be entitled to succeed to an oc^upancy- 
boldiog on the death of the occupancy-tenant without direct heirs it is incum- 
bent on him to prove, both that he is the heir according to the law to which he 
is subject, and also that he sbared in the cultivation of the occupancy-bolding 
during the lifetime of the deceased occupancy-tenant. But non that if 

there is a more remote collateral who was a sbarer in the cultivation of tbo 
occupancy-holding, hois entitled to succeed in preference to a nearer collateral 
who did not so share in ihe cultivation. Badrt Das v, Debi Das (1), referred to. 

£R., 15 C.P.L.R. 89.] 

This appeal was referred to a Division Bench l)y an order of Banerji, J., 
dated the 10th of March 1894. The facts of the case sufficiently 
appear from the referring order, which is as follows : — 

In this case the property in suit formed the occupancy holding of 
a person of the name of Lalji. He died leaving the respondent, a 
collateral relative of his, who has been found by the Court below to have 
shared with him in the cultivation of his holding. He had also a nearer 
collateral relative, viz , the father of the respondent, who did nob share 
with him in the cultivation of his holding. The question which arises 
in this case is— whether the respondent was entitled to inherit the hold- 
ing, his father, who is a pearer collateral relative of the deceased, being 
alive. This question is one of im-[34]poi-tance and is not covered by 
authorities. I therefore refer the case to a Bench of two Judges.” 

Babu Jogindro Nath Chaudhri, for the appellants. 

Mr. Abdul Majid, for the respondent. 


JUDGMENT. 


Blair, J.— This case has been referred to a Bench of two Judges 
on account of the importance of the question involved. It is substantially 
same question as was raised in the first Bench before the learned 
Chief Justice and myself in Letters Patent Appeal No. 40 of 1893 dated 


• Second Appeal No. 1104 of 1^93. from a decree of Pandit Raj Nath, Subordinate 
Judge of Moradabad, dated the 28th Joly 1893, confirming a decree of Baba ^hivn. 
Ptaaad, Muneif of Bijoor, dated the 22nd March 1893. 


(1) 8 A.W.N. (1888) 200. 
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the 24tli July 1894. The juflgnient does not in terms rule upon the 
disputed question. The hearing of that case ended in an order of remand 
directing the Court below to find who, according to general Hindu Law, 
was the heir of tlie deceased occupancy-tenant. That remand is only 
comprehensible upon the supposition that we consider no person was 
qualified as successor in tlie occii[>ancy-holding who did not combine with 
ids claim as a sharer in the cultivation the further title as heir ; and indeed 
in the course of tlie argument the interpretation which we put upon s. 9 
of the N. \\. P. Rent .Act, XII of 1881, was abundantly manifest. The 
question raised is -this : — Is a collateral who has shared in the cultiva- 
tion of land subject to occupancy-tenure entitled on the decease of the 


tenant whose cultivation he has shared to inherit the occupancy-right in 
preference to a nearer collateral, who would be heir to the deceased under 
the ordinary Hindu Law, but who has not shared in the cultivation of 
the land in ciuestion ? " 

I liave no doubt upon the wording of the section that one construc- 
tion, and one only, can be put upon it. The first provision is that on the 
death of a person entitled to occupancy-tenure that right shall devolve as 
if it were land. Tliat is precedent to every other condition. It means 
that the person to inlierit must l)o one who would inherit if the property 
were immoveal)le property of a totally different Icind. Then is added a 
sentence of disqualification and not of qualification. The section goes 
on : — “ Provided that no collateral relative of the deceased who did not 
then share in the [35] cultivation of his bolding shall be entitled to inherit 
under this clause.” It seems to me upon the plain and ordinary con- 
struction of this section that it first of all specifies a class out of whom 
the successor must be taken, and then, in the case of some of such persons 
not having shared in the cultivation, it excludes them from the benefit 
tliey would otherwise derive as heirs. By a ruling to which my brother 
Burkitt has called my attention — Badri Das v. Dnbi Das (1), my 
predecessors Straight and Alahmood, JJ., were both of them quite clear 
as to the interpretation to be put upon this section. I would, therefore, 
decree the appeal of the plaintiff, and set aside the decrees of both the 
lower Courts with costs, and give a decree for the plaintiff in the terms of 
the prayer in Iiis plaint. 

Burkitt, J. — I concur fully in the order proposed l)y my learned 
brother, and in the reasons given for it. Wliere a collateral relative 
claims to be entitled to succeed to an occupancy-holding on the death of 


the occupancy-tenant without direct heirs, it is, in my opinion, incumbent 
upon him to prove two things, viz., first, that he is the heir according to 
the law to which he is subject, and secondly, that he shared in the culti- 
vation of the occupancy-holding during the life-time of the deceased occu- 
pancy-tenant. Unless these two requisites be joined in one and the same 
collateral, such person cannot succeed to an occupancy-holding. The 
facts here are that tlie more remote collateral shared in the cultivation, 
while the nearer collateral (who, it so happens, is the father of the more 
remote collateral) did not so share, and the contention is that, to use a 
phrase of Hindu Law, the more remote collateral therefore excludes the 
nearer, which is a strange proposition. To this proposition I cannot 
accede’. Under the words of s. 9 the right shall devolve as if it were 
land. I bold, therefore, that the person on whom that right devolves is 
the person indicated as heir hy the law to which he is subject, and not a 


(l) 8 A. W.N. (1888) 200. 
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l)erson more remote in the line of succession wlio may have shared in the 
cultivation with tlie deceased occupancy-tenant. As has been very properly 
remarked by [36] my learned brotlier, the condition requiring tiio collateral 
who claims succession to have shared in the cultivation is a disqualification 
which disentitles the nearest collateral if he has not fulfilled the condition. 
But it does not confer any right of succession to the occupancy-tenure on 
a more remote collateral, even though lie may have shared in the cultiva- 
tion. For these reasons I concur in the order of my learned brotlier 
setting aside the judgment of the two lower Courts and giving plaintiff a 
decree as prayed for in his plaint. 

Appeal decreed. 


1894 

AUO. C. 

Appel- 

late 

Civil. 

17 A. 33 = 
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(1894) 194. 


17 A. 36 (F.B.) = 14 A.W.N. (1894} 195. 

FULL BENCH. 

Before Mr. Justice Knox, Mr. Justice Blair and Mr. Justice Burkitt. 

Queen-Empress r. FaZL Azim. [7th August, 189L] 

Criminal Procedure Code, s. — Sessions Court— Jurisdiction— Api>eal jjresentcd 
loithin, but heard outside the local limits of the jurisdiction of a Sessions Court. 

A criminal appeal wa?; presented lo the Ses.«i'ins Judge of tbo Bijnor-Huduun 
Division at Bijnor within tbe sod Setsions division, hut was heard bv tho said 
Judge at Moradabad, at which place he was onipowered to exercise civil but not 
criminal jarhdictiou. Held that the trial of the appeal at Moradab.id was an 
irregularity, but. no failure of justice being shown to have been occasioned 
thereby, the irregularity was covered by s. 53l of the Code of Criminal Proceluro 
and did not render the trial of the appeal a nullity. 

[R-, 2B M. 640 (643) = 1 Weir 190.] 

The facts of this case sufliciently appear from the judgment of the 
Court. 

Mr. D. Banerji for the applicant. 

The Public Prosecutor ffor whom Mr. W. K. Porter), for the Crown. 

•TUDGMENT. 

Knox, Blair and Burkitt, J-T. — This is an application calling 
upon us to set aside an order passed by tire Sessions Court, of Bijnor- 
Budaun dismissing an appeal presented by one Fazl Azim who was con- 
victed of offences under ss. 265 and 266 of the Indian Penal Code. The 
main contention urged upon our notice was that the order of the 
Sessions Judge was a nullity, it having been passed at Moradabad, 
a place outside the local limits of the Sessions division known [37] as 
the Bijnor-Budaun Sessions Division. It appears from the record 
that the appeal was presented at Bijnor, and there can therefore be no 
doubt whatever that the learned Sessions Judge had jurisdiction to enter- 
tain the appeal. The question therefore remaining for our decision is 
whether the order dismissing the appeal was a valid order or a nullity 
The Sessions division of Bijnor-Budaun was constituted by an order 
of Government, No. 545, dated the I2th of May 1880. Under that order 
and under s. 13 of Act No. X of 1872. the Local Government, from the 
15th of May 1880. withdrew the district of Bijnor from the Moradabad 
Sessions Division and the district of Budaun from the Bareilly and 
S hahjahanpur Ses sions divisions, and constituted the two districts thus 

’ Criminal Revision No. 325 of 1894^ ^ ~ 
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withdrawn a new Sessions division to be called the Bijnor-Budaun Divi- 
sion. By a subsequent order a Sessions Judge was duly appointed to 
this division under s. 16 of Act No. X of 1872, and the Sessions division 
thus constituted continues to exist up to the present time. 

It is an undisputed fact that Moradabad is situated without the 
local area of the Sessions division, and it is also undisputed that this 
appeal, thougli presented at Bijnor, was heard and orders on it passed 
at Moradabad. We have no hesitation in saying that the Sessions 
Judge did commit an irregularity in hearing the appeal outside the 
local area which constitutes his Sessions division, for it is a general 
and well-known rule that all judicial acts exercised by persons whose 
judicial authority is limited as to locality should he done within the 
locality to which such authority is limited. It is an irregularity which 
should not be allowed to recur. Tlie further question which now 
arises is whether we are obliged by law to set aside the proceedings 
on the trial of the appeal, and the order on the appeal, as absolutely 
void by reason of that irregularity. The case Empress of India v. 
Jagan Nath (1) was cited to us as an authority for holding that the 
proceedings are void. It is a precedent which has been followed by 
several other cases decided by this Court, but, with all due deference 
to the learned Judge who decided that case, it appears to us that 
[38] his judgment involved a confusion between ss. 70 and 33 of Act No. 
X of 1872, sections which have now been replaced by ss. 531 and 532 of 
the present Code. Our attention was also called to the case of Queen- 
Empress V. James Ingle f2), in which we think the law has been very 
correctly laid down by Mr. Justice Farran in the following words : — 

Referring to s. 531 that learned Judge said : — 


*' This section, I think, must be read as complete in itself and not as 
in any way cut down or limited by the proviso contained in the latter 
part of s. 532. Section 531 applies solely to cases in which there is no 
jurisdiction by reason of the inquiry, trial or other proceeding being held 
in the wrong local area ; but s. 532 seems to refer to cases in which the 
Magistrate is competent to deal with the offences as having taken place 
within the local limits of his jurisdiction but has no power to commit to 
the High Court or Court of Sessions, either because he is only a second 
class Magistrate, or for some reason other than that of local jurisdiction. 

We understand that the meaning of the learned Judge is that s. 531 
refers to irregularities arising out of the fact that the finding, sentence or 
order had been passed outside the geographical area of its jurisdiction by 
a Court otherwise competent, whilst s. 532 refers to a personal disability 
irrespectivo of area of jurisdiction. We have no doubt that the tiial or 
this appeal in the Court of Sessions and tlie order dismissing it passed by 
the Sessions Judge come within the words "inquiry, trial or other proceed- 
ing." The present case therefore falls within s. 531, and under that 
section no finding, sentence or order should be set aside unless it appears 
that the error occasioned a failure of justice. It is not contended in the 
present application that any failure of justice was caused. No other point 
was pressed upon us ; and we therefore order that this application stand 


^^^"^Th^order admitting Fazl Azim to bail will therefore be discharged, 
and Fazl Azim will be committed to prison to work out the rest of the 
sentence passed upon him on the 31st of March 1894. 


(I) 3 A. 258. 


(2) 16 B. 200. 
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17 A. 39»14 A.V.N. (189«) 191. 

[39] APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief JuHice, and Mr. Jjtslice Banerji. 

Muhammad Suleman Khan {Jndgment-dcbtor] v. Muhammad Yar 
Khan and others (Decree- holders).* [7th August, 1894.] 

Execution of decree — Decree as originally framed incapable of execution — Amendment 
of decree— Limitation -Act No. XV of 1877 (Duiian Limitation Act). Sch. it, 
178. 17y. 

Where a decree as originally framed wa<s found by the High Court to be incapa- 
ble of execution and wa? not finally amended by that Court, so as to become 
capable of execution, until nearly twelve years after it was parsed, it was held 
that an application to execute such decree which was made within three years 
from the date of ihe amendment of the decree was within time, the rule of 
limitation applicable being that prescribed by art. 178 of sch. ii, Act No XV of 
1877. 

The first paragraph of the third column of Art. 179 only applies whore there is 
a decree or order which can at its data be excjuted. That paragraph necessarily 
contemplates the existence of a decree capable of being executed at tbc date of 
the decree. 

[Not F., 10 Ind. Cas. 187 (J89) = 14 0 C. 100 (103) ; R.. 24 A. 300 = 22 A.W.N. 60 ; 24 
A. 542 = 22 A.W.N. 160: 36 B. 368 (372) = 14 Bom.L.R. 381 (394) • 26 M. 780 = 
13 M.L.J. 412 ; 5 A L J. 403 = A.W.N. (1908» 191 ; 11 O.C. 22.J 


1894 

Aug. 7. 

Appel- 

late 

Civil. 

17 A. 39 = 
14 A.W.N. 
(18941 191. 


The facts of this case sufficiently appear from the judgment of the 
Court. 

Babu Jogindro Nath Chauihri and Maulvi Ghulavi Miijtaba, for the 
appellant. 

Pandit Sundar Lai, for the respondents. 


JUDGMENT. 


Edge, C. J., and Baner.ti, J. — This is a somewhat peculiar 
case. The respondents in this appeal from an order on an application 
in the execution of a decree obtained in the Civil Court on the 24th of 
December, 1878, a decree, which was affirmed in this Coui’t in 1882, in a 
suit for possession of property. In 1883, on an application to execute that 
decree, possession was delivered to these respondents. In 1884 this Court 
held, on appeal from the order putting the respondents in possession, 
that the decree as it stood was incapable of execution. The decree in 
question was the decree in appeal of this Court. In 1884 an application 
was presented to this Court, for the amendment of the decree by bringin« 
it into accordance with the judgment. That application was refused 
in 1884. In 1885 these respondents applied to the Court below to 
amend the decree. On that application an order to amend was [40] 
made by the lower Court in 1885, but that order was set aside on 
appeal to this Court in 1889 on the ground that the decree in question 
being a decree by this Court, this Court was the only Court which could 
amend it. Thereupon, on the 5th of March 1889, these respondents 
applied to have the judgment of this Court, refusing the application to 
amend which was made in 1884. reviewed, and prayed that the decree 
might be amended. On the 6th of May 1890 the decree was amended 
on that aoplication and brought into accordance with the judgment. On 
the 6th of May 1893, the application to execute the decree out of which 
this appeal has arisen was filed. The Subordinate Judge made an order 
for the execution of the decree. 


• Firat Appeal No. 811 of 1893. from ao erdar of Babu 
Judge of Aligarb, dated the 9th September 1893. 


Ganga Satan, Subordinate 
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It has been conbendod here, on behalf of the appellant, the judgment- 
tlehtor. that. ju't. 179 of scb. ii of the Indian Limitation Act. 1877, applies, 
and that even if the proceedings taken by these respondents on and prior 
to the 5th of March 1889 might be reganle 1 as applications to take steps 
in aid of the execution of the <lecree, yet that this application is time- 
barred as not having been made witinn three years of the 5th of March 
1889. It was also contended on behalf of the appellant that an appli- 
cation to amend a decree is not an application to take a step-in-aid of the 
execution of the decree, and that, although tho decree was amended as 
late as the bth of May 1890, the ‘‘date of tho decree” mentioned in art. 179 
is the date which the Code of Civil Procedure enacts shall be the date of 
the decree, namely, tho (iate of the judgment, which is that of the original 
judgment where there has been no review of judgment. 

The following cases have been cited to us : — KaUn Rai v. Fahiinan{\), 
Torsi Ram v. Man Sivfjh (2j, Darho v. Krsho Rai (3) and Thakur Dafi v. 
Shadi Lai (A). 

The question is not devoid of difficulty. On the one hand we have 
art. 179. which is the onlv article which apparently expressly relates to 
the period of limitation for applications for execution of decrees. 
On the other hand there are undoubtedly cases of appli-[4l]cations 
to execute decrees to which art. 179 could not possibly apply. One such 
case was that of Muhammad Islam v. Muhammad Ahsan (5). It appears 
to us that the first paragraph of the third column of art. 179 must 
necessarily apply only where there is a decree or order which can at its 
date be executed. It appears to us that that paragraph necessarily con- 
templates the existence of a decree capable of being executed at the date 
of the decree. In our opinion it would apply to a decree capable of being 
executed at its date, even though such decree might not he in accordance 
with the judgment, and althougli subsequently it might be necessary to 
make an application to bring the decree into accordance with the judgment. 
In our opinion, so long as there was, at the date of the decree, a decree 
capable of execution, the first paragraijh of the third column of art. 179 
would annly. This Court in 1883 rightly or wrongly held that the decree 
of this Court of 1882 on appeal was, by reason of a defect in it, incapa- 
ble of execution. That decision is binding on us. and for present pur- 
poses we must assume that tho decree passed in appeal in 1882 
affirming the decree of the lower Court of 1878 was, by reason of an 
infirmity in drawing it up, incapable of execution. Consequently it ap- 
pears to us tbac until the 6th of May 1890, there was no decree in the 
suit between these narties which was capable of being executed. If 
art. 179 were to apply to such a case as this, the decree-holder’s 
power to obtain the fruits of a judgment in his favour might be 
defeated through no fault of his own by a Court delaying for more than 
three years from the date of its decree to bring the decree into ac- 
cordance with its judgment and give the decree-holder a decree which 
he could execute. Article 179 applies not only to an application to exe- 
cute an original decree, but it applies where there has been an appeal 
from that decree, and it applies also to a case in which there has been a 
review of judgment after decree. There is no provision in Art. 179 to 
meet a case in which at the date of the decree the decree, through the 
fault of a Court or the fault of an office in drawing it up or passing it, is 

(2) 8 A. 492. 

(5) 14 A.W.N. (1894) 61. 


(1) 13 A. 124. 
(4) 8 A. 56. 


350 


(8) 9 A. 364. 



VIII.] KISUAN SINGH V. AM AN SINGH 1 7 Ail. 43 

inoapable of oxecnfeion. Ifc appears to us that under these oircutnst.incea 
we must apply art. 178, and we aoply it because this Court [42] had 
decided that the decree of 1882 was absolutely incapable of oxscutioti. 
Under art. 178 the respondents application now under consideration is 
within time, for it was made, although on the last day of liraitiition, within 
three years from the time whan the right to apply to execute the deoreo 
accrued on the amendment of the decree. No doubt with regard to any 
future application paragraph 4 of the tliir.) column of art. 179 contains 
the limitation which will ha applicable. We dismiss this anpeal with 
costs. 

Appeal dis)nis<ied. 


17 A. 42 = 14 AWN. (1894) 198. 

APPELLATE CIVIL. 
Before Mr. Justice Burkitl. 


Kishan SlN(iH AND (OTHERS {Decree-holders) v. Aman Singh 

[Judgmeut-dehtor].^ [10th August. 1894.] 

Civil Proce<lHre Code, $. ■I’i'^—Fnculinn of decrfe-TAmitntion—Unaprtified Louoient 
ofp.irtof<iecretnl amount -Decree-holder entitled lo rjive eviden-e of such uncertified 
payment in answer to a plea of limitation ajainst e.cecution of the decree. ^ 

Section 258 of the Code of Civil Proc-jduce will not debar a decrp“-hoider from 
giving evidence of uocertifivl payments m<deto him out of Court in partial 
satKsfaction of the de irec oy iho judgment debtoi- where the judgment-debtor 
has. in answer to an applic Umn for execution of the decree against him put 
forward a p'ea of limitation. Fakir Chand Bose v. Madan Mohan Ohose (1) 
Parman^nddas Jiwmdas v. Valla^idas Wallji (2). Sham Lnl v. Konahia Lam)' 
ZahuT Khan v. Bikhtnicir ii> and Hurri I’ershad Choiodhry v. Xnsib Sinoh (5i’ 
referred to. ' ./ » /. 


(F.. 26 A. 36 = 23 A.W N. 179 


R.. U A.L.J. 221 (22S).] 


This was an app-al arising out of an application by the present 
appellants to execute a decree dated the 10th of September 1885. The 
decretal debt was to he paid in twenty instalments. The first insalmeot 
was payable in Phaguo, Sambat 1942, and the subsequent instalments in 
the months of Baisakh and Katik in each year. The decree-holders came 
into Court alleging that the first eight in.stalments had been paid at the 
stipulated dates, but that the [43] judgment-debtor had made default in 
payment of the ninth instalment, which was payable in Katik. Sambat 
1946, the last day of which corresponded to the 7th of November 1839 
The application for execution was made on the 2nd of November 1892 

The judgment-debtor objected to this anplication that he had not paid 

any of the instalments as agreed, and that the execution of the decree was 
time-harred. 

The Court of first instance (Mnnsif of Ecah) found that even if 
default was made in payment of the instalments, execution of the decree 
was not barred, because, in case of default in payment of any of the 
instalments, the decree-holder was given an option to execute the decree 
for the realization of the whole sum remaining due, but that it was not 


Second Appeal No. 485 of 1894. from a dec.'eo of MauH Sved Sini.ud din QnK 

ordinal Judge of Mainpuri. dated rhe 26th February 1394 ^ 

Maulvi Syed Muhammad Abhas Ali, Muasif of Ktah. dated the 17th Dece®mb6r^l892 

(2 II B. 506. <3) 4A.:316. 

(5 21 C. 642. 


(1) 4 B.L.R. (P.B ) 130. 
(4) 7 A. 827. 


1894 
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API'EL- 

EATK 

Civil. 

17 A. 39 = 
14 A.W.N. 
(1894) 191. 
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1894 necessary for him to do so, and ib accordingly disallowed the judgment- 
AUG. 10. debtor’s objection. 

The judgment-debtor appealed, and the lower appellate Court (Addi- 

Appel- tional Subordinate Judge of Mainpuri) decreed the appeal, on the grounds, 
LATE first, that inasmuch as the payments pleaded by the decree-holder bad 
Civil, admittedly not been certified under s. ‘258 of the Code of Civil Procedure, 
— they could not be taken cognizance of by the Court, and, secondly, that 
17 A. 42= fehe decree-holder was by the terms of the decree bound to take out exe- 
14 A.W.N. cution of the decree for the whole amount due thereunder within three 
(1894) 198. years from the happening of the first default. 

The decree-holders thereupon appealed to the High Court. 

Mr. J. N. Poffose, for the appellants. 

Munshi Madho Prasad, for the respondent. 

JUDGMENT. 

Burkitt, j. — This is an appeal in an execution of decree case. The 
decree was one which directed the payment of the decretal amount by 
twenty half-yearly instalments on certain fixed dates, and ib gave the 
decree-holders a power to execute the whole decree, or so much of it as 
was unpaid, on the occurrence of default in the payment of any instal- 
ment. The decree-holders have now applied, in pursuance of the 
pow'er reserved to them, for execution in respect of the amount remain- 
ing due after the payment ofsthe eighth [^4] instalment. Their allegation 
is that the judgment-debtor paid eight instalments regularly and then 
ceased paying, and they apply for execution for the whole sum remaining 
due under the decree. The judgment-debtor in reply denies that he paid 
any of the first eight instalments and sets up limitation as a bar. The 
lower Court has rejected the application for execution, chiefly on the 
ground that payment of eight instalments alleged by the decree-holders to 
have been paid was not certified to the Court as required by s. 258 of the 
Code of Civil Procedure. The decree-holders appeal, contending that 
they were entitled to give proof of the payment of the eight iustalmenbs, 
even though those payments were made out of Court. For the respon- 
dent the last clause of s. 258 is relied on. On this point there is a 
long line of decisions, commencing with the Full Bench decision 
of the Calcutta High Court, reported in IV, Bengal Law Reports, 
Full Bench, page 130. It is true that that decision was passed under 
Act No. VIII of 1859. but. as remarked recently by the Bombay 
High Court, in the cise of Purmananddas Jtwandas v. Vallab- 
das Wallji (1)— "it is a distinct decision of a Full Bench of the Calcutta 
Court presided over by Sir Barnes Peacock that a judgment-creditor, seek- 
ing to enforce his decree, may avail himself of uncertified payments made 
by the judgment-debtor as an answer to a plea of limitation, and we are 
not aware that it has ever been questioned, nor has any change been in- 
troduced into the present Civil Procedure Code which militates against the 
grounds of the decision. We must therefore hold that effect may be given 
to the payments which have been admittedly made to the applicant for the 
purpose of evading the plea of the limitation.” The Calcutta Full Bench 
case has also been followed by this Court in Sham Lai v. Kaimhxa Lai (2J 
and in Zahur Khanw. Bakktaiuar {3) and sr.ill more recently by the 
Calcutta High Court in the case of Hurri Pershad Chowdhry v. Nasil? 
Singh (4), where the same view is expresse d as by the Bombay High Lourt 

(1) uB.SOgT^ (2) 4 A. 316. (3) 7 A. 327. (4) 21 C. 642 (649). 
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clause of a 2'58 iq M ^ t i-u object of the prohibition in the last 
the Ln,-f M h. ^ }’‘d<!^i^--il-dehtor to be careful to ap|)lv to 

■ lou^ oUherer^eirhe have .Lie on” 

That prolTbi on does not deoroe-holder executing the decree. 

For these Zsons T to, - °P'“'0«. applv to a case like the present. 

r.ss =•« -• - 'S 

late Court ur/ - to the lower appel- 

point. After recein of h, f7 

17 A. 45=14 A.W.N. (1894) 196. 

appellate civil. 

Before Sn John Edoe. Kl., Cluef Just ice, at«f Mr. JuMce Banern. 

Haiuui BE^.Kii (Pl,nnUff) V. Nathu (Defendant):- 

uUh August, 1894.] 

Ac( a\o. /To/ J8S2 (rrani/er 0/ ProKF/w AcO 5 j , 

Unaucy, under s. loCof At^No Tv'o°/ isst'””"!,’ “'^“‘'^oninatiou of 

has, prior to the suit being brought, denied the ihintf^rrrT '*'''™<Jant 

there waa any contract of tenancy between them ' V f latuilord and that 

IU0<U (If and Do6hu v. Maikarrlo NaraTa^oZ're l^ltZZ fZ ''' 

[t'., mod. Cat. 3.3 (32f, = 76 P.R. . 9 ft ; R., 33 c. 339 = 3 C.UJ. 274.] 

The facts of this case are a*! follows ■ 

d«l.i,a.»l to. toot io tb, So.,11 C..,. »;!,» fo, "1 ‘‘."f'" •"•'t “• 
that he was a tenant of the plaintiff and a<! r’h« e. -f • 'defendant denied 

dismissed by tl ie’‘smalTcausrCouT‘'’'‘^ “ 
not having been regi’^tld, anttVringlon^hK'l 

the defendant's brother ; and lastly that thn snJf belonged to 

asmuch as no notice, as reouired by s. 106 of Aor^N in- 

^een served uponhim^ ‘ ° of 1882. had 

^(1) 17 il 2^' dated the 25th JanLry ls 92 a decree o( Maulvi 

(2) 18 B. 110. 
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The Court of first iustauce (Munsif of Bareilly) dismissed the claim 
for ejectment, holding that the service of notice under s. 106 of the Trans- 
fer of Property Act, 1882, was essential, but decreed the claim for such 
portion of the rent as had not been the subject of the previous suit in the 

Court of Small Causes. . /« u t 

The plaintiff appealed ; and the lower appellate Court (Subordinate 

Judge of Bareilly) dismissed the appeal upon grounds similar to those up- 
on which the Munsif’s judgment was based. 

The plaintiff then ai pealed to the High Court. 

Mr. Abdul Raoof and Maulvi Ghnlam Mujtabn, for the appellant. 

Munshi Madho PniHCid, for the respondent. 


JUDGMENT. 

Elge. C. J.. and BaNER.ii, J.— The suit, out of which this appeal 

arose, was one for ejectment and also for arrears of rent 
for arrears of rent, that was barred under s. 13 of Act No. XIV of 1882 
bv the decision in a prior suit brought in a Court of Small Causes. I® 
contended hcic that as a Court of Sm.all Causes could not have tried the 
suit for ejectment, its decision did not operate as m judtcata qua the 
claim for rent. That is a mistaken contention. ^ A Court of Small Causes 
is competent to [47] iry this suit so far as it 

action with reference to the rent, and the fact that the Court of Sma 
Causes is not competent to try this suit so far as it is a suit for ejectment, 
does not makes. 13 of the Act inapplicable on the question of the rent. 
The suit, so far as the claim for rent was concerned, was rightly dismissed, 
and we dismiss this appeal, so far as it relates to the claim for rent, witn 

*^^°*^The°suit fo?i^^^ of the house by ejectment of the defendant 

was dismissed on the ground that no nouce determining ‘1’®,^®“^^® 

reauired by s. 106 of Act No. IV of 1882 had been given. A notice was 
not necessary in this case, as. in the prior suit to which we have referred, 
this defendant had denied the plaintiff’s title and denied that there was 
anv contract of tenancy between them. The question as to wheth 
in 'such a case a notice is necessary has been considered m several cases 
in this Court : bus wo tliink that the law is now well settled, and we cannot 
belter express it than by quoting the judgment of .M^Uusami Ayyar and 
Beat JJJn Unhaimna Deoi v. Vaikunta Heqdc [If. learn 

Judges said was Nor is there any doubt that the tenant forfeits th s 
Jight to notice by denying the landlord’s title prior to suit. It ^ 
tied law that the denial of title for the first time m the suit does ®is 
entitle the tenant to notice, for the reason that the plaintiff is ® . 

Ihae at the date of suit he had a complete cause of action ; and subsequ 
itll of tat even if false, does not release the landlord from proving 
u i! n irnount to a waiver by the defendant of his right to notice. 
Thatame subject is referred to in the judgment in Dodto v- 

allowed to the parties in proportion to their success. 

Cause remanded. 


(1) 17 M. 318 
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CHARAN t). AUMAD SHAH KHAN 
17 A. 48 = 14 A.W.N. (1894) 199. 

[48] APPELLATE CIVIL, 

Before Mr. Justice Blair aud Mr. Justice BurkilL 

Kali Chauan and anotiiur (Plaintiffs) v. Ahmad Shah Khan 

{Defendant).'' [iStb August 1894.] 

eqmty of redempZn. ^ ’norUjagees purchaser of 

moH;R;s®an'’d “part ofl fb 

mortgagees under the sec^nd mortgage sued brine the mongage. The 

sale, making the oricinal mcr eianr .fn,i nf? ^ u ^ , mortgaged prop- rty to 

tion defeiidants. butomiilinganv^mention ol tbYlitnT rodeinp- 

Beld that Buoh omission 7 

suit altogether. 5n/i, v. ^/.rc/m;a^Z:r(l) 

R., 27 A. 75= I A.L.J. 476= (lyOl) A.W.N, 166.1 


[F 


21 A. 272 

Thk facts of this case were as follows 

rStptS: 

in which he pleaded ^that ''he ^^roughTtliT'Dronl? 

for an adequate consideration, without knowledge o^f ^he pfarntiffs''''’ 

fn^^he‘ ™t;^Ta® Sr^teMT^hat^ “"IrCa 

the plaintiffs’ suit was brought in bad t^ith witVkn*''*^T g 
mortgage. He also pleaded adverse 0088^1^0 fnr ®'^fu 

and that the plaintiffs' mortgage was a fictitfn. n" 

saction. orogage was a hctitious and collusive tran- 

[ 49 ] The Court of first instance (Munsif of P’arnPb k / 
issues as to limitation and fraurl acainaf rho A ( ' , found the 

sale to the defendant Ahmad Shah was a vahtf't f found that the 

plaintiffs, though entitled to a decree for sale in ®“‘^ ‘'‘'® 

bring the property to sale without first discharging Ih«°A l®®A 

E-rs;rr.r;s:£i""‘"- * “-5,.^ “:,x” 

that the plaintiffs had wilfully omitted mention^Tfk® ®f by him and 
reversed the decree of the Munsif and dismiao ^ plaint, 

Babu iJafan Chand, for the appellant. 

S/imfar Bal, for the respondent. 

u decree of Menebf Babbfawar U 

(1) 19 A. 646 . ApriM893. 
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■Rt atr and BURKITT, JJ.— This is a suit by the holders of a 

second mortgage duly registered to recover by sale of the 

seoona e j diiA to them upon a bond executed in 

rh. ..a .ji. 

;i h Vioro i<a thfl nurcbaser from the second defendant of tbe 

eTuitv 0° redemption, and a certain amount of the 
^ ioR- TOif-h the vendee for the payment of a mortgage debt due under 
rmo tgage of older dl than tLI of tbe plaintiffs It must be taken 
f fiiot that the plaintiffs had knowledge of such prior incum- 

brance^^ Tbe second defendant by his purchase became 
tr h^othecated land, subiect to plaintiffs’ S® ° ^ 

the eauitv of redemption had passed to him. and the further equity 
■ • « rtni- nf hiq navmeot of the money due under the prior mort- 

ra"' 

• hv the plaintiffs upon their second mortgage, L50J be- 

^u such S-® 

cause su P He,,, though he stood in the shoes 

k f's r ar: as v.:S 

* ^ i’ I tiQ IQ whether UDOD account of the oniission of tt-U 

“■irS •= S"‘a;:S nrrr 

gagee comi g nronertv sold as if there were no prior incum- 

mor gijQuia be dismissed , and should not be decreed with words 

'r r«n The eUtence of such a m^age must have been known 
.U ^ ,1 mnrteacee and the rights of the first mortgagor perfectly 

to the second ® ; ^ts of the purchaser ot an equity of redemption 

nevl been a mortUee at all, but had obtained a right by 
Te^p^ym ntr^se le first mo?tglge as a shield, are much less g^.a V 

TnoVn and 'Ind '[«] 

*'t^\heir discharge by the defendant-vendee caused to the 
dLbt and imcerLi nty." This ease does not app e^aj^tojisJojalU^ 

(1) 12 A. 648. 
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within the ruling above quoted, and we are unable to lay down, as a rule 
of universal application, the principle that a plaintiff who claims too much 
or fails to admit reasonable deductions from his claim is therefore to be 
deprived of that to which he is legally entitled. It seems to us that each 
case should be dealt with on its own merits. We reverse the finding of 
the lower appellate Court on the preliminary point, and remand the case 
to that Court under s. 562 of the Code of Civil Procedure with directions 
to restore it to its place on tlie register of first ai)peals and dispose of it 
upon the merits. This appeal is decreed with costs. 

Appeal decreed. 


1894 

AUO. 15. 

Appel- 
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17 A. 48 = 
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REVISIONAL CRIMINAL. 

Before Mr. Justice Blair. 

Gaxga Dei v. Sher Singh.* [22nd October, 1894.] 

Criminal Procedure Code. s. 195— to prosecute— Sanction in respect of an 
offence committed in the course of a Civil suit of over lis. 5,000 in value— Jppeal. 

Where s^tnetion to pro.>;ecuto is grinted in respect of one of the olleoces referred 
to in s 195 of the Code cf Criminal I^rocedure, such ofleocc having been com- 
mitted in the course of acivit suit, the valuation of such civil suit is immaterial 
to the que!>tion of the Court to which an application under s. 195 of the Code of 
Criminal Procedure for revocation of the order granting sanction will lie. 

The facts of this case are as follows : — 

One Sher Singh, plaintiff in a civil suit before the Subordinate Judge 
of Shahjabanpur, applied to the Subordinate Judge’s Court for permission 
to prosecute the defendant in the suit, Gaoga Dei, for making false state- 
ments in, and not giving proper answers to, interrogatories administered 
under s. 121 of the Code of Civil Procedure. On this application the 
Court gave sanction for ilie prosecution of the defendant in the following 
terms — " Under the reasons given in this Court’s judgment, dated 27th 
June 1893, the Court grants permission to the plaintiff to prove in the 
Criminal Court the defendant’s false statement or the offence under s. 188 
of the Indian Penal Code, or both offences, against her.” 

[52] The defendant applied to the District Judge for revocation of 
the above order, but the Judge, holding that, inasmuch as the suit in the 
course of which sanction had been granted was valued at more than 
Rs. 5,000, he bad no jurisdiction in the matter, dismissed the application. 

The defendant thereupon applied to the High Court for revision of 
the Subordinate Judge’s order. 

Mr. J. Shneon, for the applicant. 

The Government Pleader (Munshi Ram Prasad) for the Crown. 

JUDGMENT. 

Blair, J.— This is an application to this Court in the exercise of its 
revisional jurisdiction. In a civil suit before a Subordinate Judge for a 
sum largely in excess of 5,000 rupees certain interrogatories were alleged to 
have been falsely answered, or not properly answered, or not answered at 
aU within the meaning of the Code of Civil Procedure. The learned 
Subordinate Judge who h e ard the suit g ranted sanction for the prosecution 

• Oriminal Revision No. 584 of 1894. 
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189^ of the present applicant in terms which it is irrelevant here to discuss. 
OCT. 22. Against tbaj order the present applicant appealed to the District 
— The learned District Judge rejected the appeal upon the ground that he had 
ReVI- no jurisdiction to hear it. That order was based upon the impression 
SIGNAL that, the amount in dispute in the civil suit being such that an appeal in 
fniMiNAT the civil suit was outside his jurisdiction, the learned Judge’s Court was 
_ not the Court to which an appeal from the Subordinate Judge ordinarily 
17 A. 51= lay within the meaning of s. 195 of the Code of Criminal Procedure. The 
14 A.W.N. learned Judge is mistaken. The amount at issue in the civil suit is wholly 
(1894) 201. irrelevant. His Court was the ordinary Court of appeal from the decision 

in criminal matters made by the Subordinate Judge. ^ The sanction in 
question was a sanction for criminal prosecution. The District Judge 1^^®' 
fore wasthe proper tribunal to revoke or confirm such sanction. The order of 
the Judge dismissing the appeal is quashed. Let the cause go back bo the 
District Judge bo hear and dispose of the appeal according to law. For 
the guidance of the District Judge he is referred lo the Indian Law Reports, 
2 Bombay, p. 384, and I. L. R., 2 Boro., p. 481. 


17 A. 63 = 14 A.W.N. (1894i 201. 

[53] APPELLATE CIVIL. 

Before Sir John KL, Chief Justice, and Mr. Justice Bamrji. 


BEH.4UI Lal Pal {Defendant} v. SniMATi Baran Mai Dasi 

{Plaintiff)^' list November, 1894.] 


Civil Procedure Code, ss, 373, i^-^Withdraioal of suit icith permission to bring a fresh 
suit on the same cause of action— Effect of such wiihdrawaU 

Where a suit is withdrawn with permission under the first paragraph of s. 373 
of the Code of Civil Procedure the efiect is to Dave the patties in the same posi- 
tion as that in which they would have been if the suit had never been brought, 

A nlaintifi, therefore, who has obtained an order under s. 373 of the Code will 
not be debarred by s. 43 from claiming in a subsequent suit a relief which he 
might have included, but did not, in the suit which he was permitted to with- 
draw. Venkata Shetti v. Ranga Nayak 11) followed. 

[F 9 Ind. Cas. 956=37 P.L.R. 1911 = 176 P.W.R. 1911; R., 2 C.L.J. 480; 14 
” C.P.L.B. 104 (106).] 


The facts of this case sufficiently appear from the judgment of the 


Court. ..... 11 i. 

Babu Durga Charan Banerji, for the appellant. 

Babu Jogindro Nath Chatidhri and Babu Becha Bam 
for the respondent. 


Bhattacharji, 


JUDGMENT. 


Edge, C. J., and BANEBJI, .T.— The suit in which this appeal has 
arisen was instituted on the 3rd November 1892 for rent due m respect 
of a village for the years 1297. 1298 and 1299 Fash The suit was 
brought upon a lease which reserved a lump yearly rent for the village. 
Tn the lease the village ie described as containing 7,323 bighas, but the 

fixe^ bigha^ T he plaintiff in the l ower appel^uH 

« - s ifcj/x *707 rtf 1 RQ^ fi*nm dcoroG of J* Ddnni^n* District Judj® 
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obtained a decree for rent for ibe three years in question. One of the 
grounds in this appeal by the defendant is that; the village in fact contain- 
ed only 7,00d bighas, and lie claims a proportionate deduction in respect 
of 320 bighas. It appears to us that the reference to 7,323 bighus was 
not intended or expressed as a warranty thuo the village conl.ainod 
in actual measurement 7,323 bighas. The rent was hxod irrespec- 
[54] tive of the number of bighas and for the village cn hloc. In our 
opinion the misdescription of the number of bighas in the village does not, 

under the circumstances, entitle the defendant to anv deduction. 

* 

A prior suit had been brought by the plaintiff against the defendant 
upon the same lease to recover the rent of the village for 129G, 1297 and 

1298 Fasli. At the time when that prior suit was brought the rent for 

1299 Fasli had accrued due and was payable, and could have been claitnod 
in that suit. That prior suit was withdrawn by the plaintiff on an ap- 
plication for tliat purpose, and liberty was granted to him to bring a I'resn 
suit. That application was made, and tiiat permission was granted, under 
8. 373 of Act No. XIV of 1882. It appears that the defendant had no 
notice of that application, and that the order giving permission to with- 
draw and bring a fresh suit was made behind the back and without the 
knowledge of the defendant and without bis having an opportunity of 
being heard. The order, however, was made and is final. In our opinion 
the defendant cannot, in this suit, question the validity of that order, lb is 
true that the order was apparently not appealaljle, hut the defendant was 
not left without his remedy if ho wished to challenge that order by proper 
procedure. 

We now come to the more difficult question in this appeal. Part of 
the claim in this suit is for rent for 1299 Fasli, which might have been 
included by the plaintiff in his prior suit, and, no doubt, if the plaintiff 
had obtained a decree in that prior suit. tl)e illustration tos. 43of Act 
No. XIV of 1882 would have covered the present claim for rent for 1299 
Fasli, and it could not have been maintained in this present suit. It 
appears to us that if the prior suit had been withdrawn without permis- 
sion granted under the first paragraph of s. 373 of Act No. XIV of 1882, 
section 43 of that Act would have appliel and would have barred any 
remedy in the present suit for rent for 1299 Fasli. It has been held by tiie 
Madras High Court in Venkata Shetti v. liaiuja Kayak (1) that where a 
suit 18 withdrawn under s. 373 with permission to bring a fresh suit, the 
[55] effect of such permission is to leave matters in the position in 
which they would have stood if no such suit had been instituted. Our 
attention has also been drawn to the decisions of this Court in llahi 
Bakhsh V. Imam Bakhsh (2) and in Mtil Chand v. Bhikari Das (3). 

The question is not free from difliculty, but we are not inclined bo 
differ from the view expressed by the Madras High Court in the case to 
which we have referred, and we think that it is most probable that (he 
Legislature intended that when a suit was withdrawn with permission 
under the first paragraph of s. 373 of Act No. XIV of 1882, the effect 
should he to leave the parties in the same position as that in which they 
would have been if the suit had never been brought. This view is sup- 
ported by s. 374 of Act No. XIV of 1882. 

The appeal fails and is dismissed with costs. 
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Appeal dismissed. 


ID 10 M. 160. 


(2) 1 A. 324. 
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FULL BENCH. 

Bi'fore Sir John Edge, Kt.. Chief Juatice, Mr. Justice 

Knox and Mr. Justice Banerji. 


Reference under Act No. I op 1879 (Indian Stamp 
Act), s. 49." [I6tb November, 1894.] 

/let No. 7 0 / 1879 (Indian Stamp Act), s. 3, cl. (13) s. 7 -Stomp -Lease or mortgage. 

A zamindar leased certain land in bis village to som-i cultivators at a rent ol 
Rs. 365 pet annum in cash and of certain cart-loads of straw and grass by a 
document which also contained an agreement by the lessees hypothecating 
certain other property belonging to them for the purpose of securing the payment 
of the agreed rent and for the performance of the engagemeot for the delivery of 
the other articles : Held that the document above referred to should be stamped 
as a mortgage-deed according to the definition contained in s. 3, cl. l.l of Act 
No. 1 of 1379. and also that it fell within the second paragraph of s. 7 of the 
above Act. Ex parte Hill (i) referred to. 

This was a reference under a. 49 of Act No. I of 1879, made by the 
Munsif of Saharaopur, for the purpose of obtaining a decision as to the 
correct stamp to be placed upon a certain document. 

[56] The document in question was thus described in the Munsif’s 
order of reference : — “ The lease provides for the payment of Rs. 365 per 
annum in cash, and a cart-load of straw and a cart-load of grass as zamin- 
dari dues for eight years, and also provides that for the amount payable 
every year under the lease the property described below is pledged and 
hypothecated {maqful aur musiagharaq) and that the said property will 
not be transferred to any one in any manner, and. if transferred, such a 

transfer would be regarded as void. 

The document was stamped as a lease with a stamp of the value of 

Rs 4 and the question referred was whether the document ought to have 
been stamped as a lease or as a mortgage-deed or as both, and what was 
the amount of stamp duty with which it was chargeable. 

The following order was passed on this reference 

ORDER. 

Edge, C. J., Knox and Banerji, JJ.— This is a reference by the 
Munsif of Saharanpur under s. 49 of the Indian Stamp Act of 1879. The 
question is whether a document produced before him at the trial was 
chargeable with duty as a lease or was chargeable with duty as a mortgage 
deed There was a further question submitted to us, namely, in case the 
document was a lease and also a mortgage-deed, did it fall within para- 
graph 2 of 3 . 7 of the Indian Stamp Act, that is, was it chargeable with 
duty only as a mortgage-deed, that being the higher duty ? 

The document in question was stamped as a lease. The document 
in question was a document by which the zamindar leased certain land in 
his village to some cultivators at a rent of Rs. 365 per annum in cash and 
of certain cart-loads of straw and of grass, valued by the Munsif at Rs. 10 

ner annum, for eight years, as zamindari dues. The leasees by the deed 

hvDothecated certain other property belonging to them for the purpose of 
securing the payment of the agreed rent and for the performance of the 

• Miscellaneous No. 135 of 1894. 

(1) 8 G. 354. 
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engagement for the delivery of the articles valued by the Munaif at Rs. 10 
per anaum. It appears to us that the document was certainly a 
[87] mortgage-deed, as a mortgage-deed isdehned in clause 13 of s. 3 of 
the Indian Stamp Act of 1879. It is an instrument by which, for the 
purpose of securing a future debt, that is, the rent to be paid, and for 
securing the performance of an engagement, that is, the engagement to 
pay the rent and to deliver the other articles yearly, the lessees created in 
favour of the lessor a right over specified property. 

As to the second question, in our opinion the document in question 
cannot be regarded as an instrument comprising or relating to several dis- 
tinct matters. The matter to which the instrument relates was the 
terms upon which the lessors let the land and the lessees took the hold- 
ing. The mortgage was not a distinot matter from the lease. It was as 
much the matter of the lease as an ordinary covenant to pay would be 
part of the matter of the lease. We are consequently of opinion that 
paragraph 2 of s. 7 of .\ct No. I of 1879 applies to this case. We are 
fortified in this opinion by the decision of the Calcutta High Court in Ex 
parte Hill (1). The papers will be returned to the Munsif through the 
District Judge with this expression of our opinion. There are some 
independent papers which have been sent up with the document we have 
expressed our opinion upon, hub there is nothing to show whether those 
papers are relevant or not. The opinion which we express is simply on 
the document in question. 


1894 

Nov. 16. 
Fuiiii 

Bench. 

17 A. SS 
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(1894) 204. 
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APPELLATE CRIMINAL. 

Before Sir John Edge, Kt., Chief Justice, and Mr, Justice Banerji. 


Queen-Empress v. Ta.t Kh.\n and others.^ [I7tb November 1894.] 

Criminal Procedure Code, ss. 161, 162 - Use at trial in Sessions Court of statements made 
to Police o^icer investigatiyig case-’Evidence. 

Though, speaking generally, statements, other than dying declarations, made 
to a Police officer in the course of an investigation under Chapter XlV of the Code 
of Criminal Procedure may be used at the trial in favour of an accused person, such 
statements can only be so u^ed when they are legally brought as evidence before 
the Court, that is to say, a witness having been orosa-examined as to a statement, 
it m*y [88] be shown by the evidence of tbe Police officer tb.at he did make a 
statement favourable to tbe accused, which tbe witness denies having made; and 
if the statement wa^ at the time reduced into writing by tbe Police officer be 
would be allowed to refresh his memory by referring to it ; but the written state- 
ment itself, when the statement has been reduced into writing (according to tbe 
section it mast not besigoed by the person making it) cannot be used as direct 
evidence of what was stated by the witness to tbe Police officer. 

Such statements as above described made as to the presence of an accused 
person at tbe commission of an offence and not being statements to which tbe 
second paragraph of s. 162 of the Code of Criminal Procedure applies, cannot 
legally be used as evidence against the accused, 

[R., 19 A. 390 (411).] 

The facts of this case are fully stated in the judgment of the Court. 
Babu Satya Ckandar Mukerji, for the appellants. 

The Public Prosecutor (Mr. 4. Strachey), for the Grown. 

* Criminal Appeal No. 810 of 1894. 

(1) 8 0. 254, 
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JUDGMENT. 

Edge, C.J., and BaNER.ti, J. — Eij^htecn men were convicted of the 
oB'ence punishable under s. 302 of the Indian Penal Code by the applica- 
tion of s. 149 of that Code. Those ei^^hteen men have appealed. 

The undoubted facts are that there was ill-feeling existing between 
the Muliammadans of the village of Sewanpur and those of the village of 
Kanoi. Some time before the date on which the murder in question was 
committed, one of the i^Iuhammadans of Sewanpur had been killed by 
Muhammadans from the village of Kanoi. The man who was killed was 
the uncle of Taj Khan who is one of the men convicted in this case. For 
tliat murder some of the Kanoi Muhammadans luvc been punislied. On 
the 8th of April last, the Muhammadans of the neigiibouring villages 
assembled on tlio occasion of the hl-ul-fitr at the Ifhjtih of the mosque at 
Sabawar. On that occasion about fifteen men from the village of Kanoi 
and a large number, estimated at from sixty to seventy, of the Muhamma- 
dans of Sewanpur also assembled. The evidence shows that of the large 
crowd of Muhammadans assembled at tlie mosque tlie men from Sewan- 
pur were tlie only men armed witli lathis. The Kanoi men were unarmed. 
It is also beyond dispute that on that occasion, and close to the /df/n//, the 
men from Sewanpur, or some of them, attacked with their lathis the men 
from Kanoi, and that that attack was made without any provocation. It is 
[59] further beyond dispute thai Chaddan Khan, one of the Kanoi men, 
was severely beaten by the Sewanpur men with lathis and that he died 
from the results of the injui'ies which he received. It is also beyond 
doubt that several otliers of the Kanoi Muhammadans received injuries 
more or less severe from lathi blows inflicted by the Sewanpur Muham- 
madans on that occasion. 

There were nineteen men from Sewanpur put on their trial before 
the Sessions Judge : one was acquitted, the others were convicted. We 
have now to decide wliat was or what were the offence or offences com- 
mitted on that occasion, and which of these eighteen men were proved to 
have been guilty of committing an offence on that occasioo. 

Before dealing shortly with tiie evidence, as we propose to do, it is 
necessary to refer to some evidence which was made use of against some 
of these men at the Sessions trial. It so happened that the Sub- Inspec- 
tor who was in charge of the neighbouring tliana was present when the 
attack on the Kanoi men was made. Immediately after that attack he 
asked the wounded men for information. Whether it was for informa- 
tion as to the particular men who assaulted them, or whether it was for 
information as to the Sewanpur men who were taking part in the attack 
generally, is not very clear. Each of the wounded men made to the 
Sub-Inspector a statement, and each of those men who happened to be 
examined at the Sessions trial very considerably enlarged in his ^ evidence 
at the trial on the statement made to the Sub-Inspector by giving more 
names of assailants. 

Tlie Sessions Judge in convicting these eighteen men appears to 
have relied, as against some of them at least, on the fact that they had 
been mentioned to the Sub-Inspector on the 8th April, by the wounded 
men of Kanoi. Mr. Satya Chandar Mukerji, who appeared here for 
these eigliteon appellants, contended, and we think rightly, that the 
statements, with the exception of that of Chaddan Khan, whioh^ were 
statements other tlian dying declarations, fell within the prohibition of 
the first paragraph of s. 162 of the Code of Criminal Procedure. The 
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last paragraoh of that section did not apply to these statements. These 
statements were made to the [60] Sub-Inspector hy persons in the 
course of an investigation hy him under Cliapter XIV of the Code of 
Criminal Procedure, and, as the second paragraph of s. 102 did not apply 
to them, we are of opinion tliat they cannot legally he used as evidence 
against the accused. 

Mr. Sntua Cliiindar Mtihirji also contended, and we think rightly, 
that the li'st paragrapli of that section does not proliiljit using in favourof 
an accused person the statenionts to which that paragraph relates. 
Generally, we agree with that contention. l)ut tl.e statements can only 
be used in favour of an accused [a rson when tiic slat(3inents are legally 
brought as evidence before the Court, that is to say, a witness having 
been cross-examined as to a statement, it may he shown hy the evidcjice 
of the Police ollicer that he did make a statement favourable to the accused, 
which tlie witness denies having made : and if the statement was at that 
time reduced into writi? g hy the Police ollicer, the oflicer would he allowed 
to refresh his memory hy referring to it : but the written statement itself, 
when tlio statement lias hcen reduced into writing (according to the sec- 
tion it must not ho signed liy the person making it), cannot lie used as 
direct evidence of what was stated hy the witness to tlie Police officer. 
We mention this, as Mr. Satu-i Chandar Makerji has relied upon the fact 
that with regard to some of these men the evidence given hy them at the 
trial varied from their statements made to the Sub-Inspector or went 

considerably hevond them. lie has asked us not to attach credit to the 

> « 

evidence of those witnesses. 

The first case with which wo propose to deal is that of Kwax Khan. 
It appears that tlie only one of the Kanoi men who mentioned to tlie 
Sub- Inspector at the time that Hwaz Khan was one of the attacking 
party was Fajju Khan. P.ijju Khan was examined before the Magistrate, 
bub does not appear to have been examined at the Sessions trial, and 
further, his deposition before the Magistrate does not appear to have been 
made part of the record of the Sessions trial. Owing to that omission we 
are of opinion that it is safer to give Ewaz Klian the benefit of the doubt 
and to acquit him. although he was spoken to hy some of the witnesses 
at the Sessions trial. 

[61] We set aside the conviction and sentence passed upon Ewaz 
Khan, and acquit him of the charge of which he was convicted, and direct 
that he be forthwith released. 

One of the witnesses examined at the Sessions trial who had made a 
statement to the Sub-Inspector was Nur Khan. He mentioned to the 
Sub-Inspector, on the 8th of April, the names of seven men as having been 
engaged in the attack. At the Sessions trial he swore positively that the 
whole nineteen men then on trial were engaged in the attack. It seems 
to us that Nur Khan, by the time the Sessions trial aiTived, had made up 
his mind to swear to men having been present on the 8th of April, whom, 
on the 8th of April, he had not seen in the attack. Three of the convicted 
men, viz., Naim Khan, Bliure Khan and Asad Khan, were named on the 
8th of April, by Nur Khan only to the Sub-Inspector. At the Sessions 
trial, other men of the Kanoi witnesses, who had not mentioned those 
men's names to the Sub-Inspector, swore to them as having been of the 
attacking party. 

There was another witness examined at the Sessions trial who had 
made a statement to the Sub-Inspector on the 8th of April, to whom 
we shall now refer. This witness was Man Khan. He was the only 
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one of the Kanoi men who, on the 8th of April, mentioned the convict 
Sallu Khan as one of the attacking party. Man Khan told the 
Sub-Inspector that four men liad attacked him with lathis and that 
the first blow was given by Taj Khan. At the Sessions trial he men- 
tioned the names of two men as having attacked him with lathis, 
and he did not suggest that Taj Khan had struck him at all, or had 
ever been nearer to him than a distance of eight or ten yards. We 
do not think that it would be safe to rely on the evidence of Man 
Khan or Nur Khan, and, as the four men last named by us, viz., Naim 
Khan, Bluire Khan, Asad Khan and Sallu Khan, were at .the time 
mentioned only by one or another of those two witnesses, we give them 
the benefit of the doubt and, acquitting them of the offences of which 
they have been convicted, we set aside the convictions and sentences, and 

direct that thev be forthwith released. 

[62] We have now to deal with the case of Taj Khan, Muhammad 

Ali Khan, Nazar Muhammad Khan and Jangi Khan. 

It is proved to our satisfaction that Taj Khan was the man who gave 
tlie order to his fellow-villagers to attack the Kanoi men, and that be, 
Muhammad Ali Khan, Nazar Muhammad Khan and Jangi attacked Chad- 
dan Khan of Kanoi with their lathis and inflicted on him such serious 
injuries as to result in his death. We have no doubt that these four men 
were properly convicted of murder and sentenced under s. 302 of the 
Indian Penal Code. We dismiss the appeals of Taj Khan, Muhammad 
Ali Khan, Nazar Muhammad Klian and Jangi Khan. 

There remain nine men whose cases have to be disposed of. We do 
not believe that the common object of the Muhammadans of Sewanpur 
was to commit murder, nor do we think that any one of these nine men 

knew that murder was likely to be committed in the attack on the men 

of Kanoi. We believe that the common object was to attack the Kanoi 
men with lathis and to inflict on them serious injury, such bodily injury 
as might be likely to cause death, but we do not think that common 
object was to commit the offence of murder as defined ins. 302 of the 

Indian Penal Code. , 

We alter the convictions of these men to convictions under s. dU4, 

read with s. 149 of the Indian Penal Code. Although we do not believe 

that the common object of this unlawful assembly was to commit murder, 

we believe the undoubted object was to inflict serious injury on the 

Kanoi men. The Sewanpur men took their opportunity of having then- 

revenge. The Sewanpur men came to the Idgah armed with lathis, 

probably knowing that the Kanoi men would be unarmed. They obeyed 

the order of their leader and joined in the attack which resulted in the 

offence committed by these nine men. 

We think, however, that it is not necessary that these men should be 

transported for life, and altering their convictions we also alter their sen- 
tences, and sentence Daraz Khan, Badulla Khan, Shahamat Khan. Amanat 
Khan. Badal Khan, Chunni Khan. Dilawar Khan, Ghafur Khan and Man 
Khan’ to be rigorously imprisoned for seven years. 


364 



yill.] LACUMI NARAIN V, MUHAMMAD YUSUF 17 AU. 64 

17 A. 63 = 18 A.W.N. (1893) 6. 

[63] APPELLATE CIVIL. 

Before Sir John Edge, Et., Chief Justice, and Mr. Justice Banerji. 

Lachmi Narain and others {Defendants) v. Muhammad Yusuf 

{Flaintiff).'^ [6th December, 1894.) 

Uortgage^Acl No. IV of J882 {Transfer of Property Act\, s. (^O-Breaking up of 
security -Mortijagee alloiving mortgagor to pay a portion of the mortgage aebt ayid 
reteasvig part of the mortgaged property. 

A mortgagee by allowmg his mortgagor to pay a portion of the mortgage-debt 
and releasing a proportionate part of the mortgaged property does not thereby 
entitle the mortgagor or his reprojentative to redeem the rest of the mortgaged 
property piece-meal. Marana Amwonna v. Pendyala Ferubotulu (1) and 
S'u6ramnnj/an V. Mandayan (2) not followed. 

[R.. 18A. 189; 28 A. 155=A.W.N. <1005)225; 2 0.0.341(348); D.. 31 A. 335=6 
A.L.J. 387 (392) = 1 Ind. Gas. 779 (780).] 

The facts of this case as stated in the judgment of the Court of tirsb 
instance are as follows ; — 

One Mukand Singh was owner of 24 biswas in maui^a Chhalesar and 
of shares in a large number of other villages. 

He first, on the I2bh of February, 1878, jointly with his nephews, 
Jawahar Singh and Karan Singh, mortgaged the 24 biswas in mauza 
Chhalesar, together with shares in other villages, to Lachmi Narain and 
others for Rs. 40,000 and executed a mortgage-deed. Again on the 31st of 
May, 1878, Mukand Singh mortgaged the same 24 biswas share in mauza 
Chhalesar with shares in other villages to Sukh Ram for Rs. 4,480, and 
executed a mortgage-deed. Subsequently, on the 20th of March, 1830, 
Mukand Singh mortgaged for the third time the 24 biswas in mauza 
Chhalesar to the plaintiff, Muhammad Yusuf, the mortgage-deed 
being written in the name of Jani Bijai Shankar. Tho first and second 
mortgagees sued for sale on their mortgages and obtained decrees in their 
favour on their respective mortgages. The plaintiff sued for redemption 
of the share in mauza Chhalesar above mentioned upon payment by 
him of the proportionate amount which might be considered to have been 
decreed in respect thereof in the prior mortgagees’ suits, and for sale of 
the [64] share in satisfaction of the amount due to him and the sums 
which he would have to pay to the first and second mortgagees. The 
plaintiff also impleaded certain subsequent mortgagees of the same property. 

The first set of mortgagees pleaded that the plaintiff’s mortgage was 
fictitious and collusive and without consideration. They alleged that 
Mukand Singh, Kharan Singh, Jawahar Singh, Sher Singh and Naubat 
Singh bad mortgaged 10 biswas of mauza Chhalesar to them, and that 
Sber Singh and Naubat Singh bad paid half of the mortgage money and 
redeemed half the property, and that in consequence of this transaction 
the claim to redeem by payment only of a proportionate share of the mort- 
gage money, and not a moiety thereof and interest, was improper. They 
also pleaded that the account and the proportionate shares of the mortgage 
money had been wrongly calculated by the plaintiff ; that the claim was 
bad for misjoinder of defendants, and that the claim for interest after due 
date was bad in law. 

First Appeal No. 47 of 1893, from a decree of Maulvi Muhammad Mazbar 
Husain, Additional Subordinate Judge of Aligaib, dated the 8tb November, 1892. 

(1)3M. 230. (2) 9 M. 453. 
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The representatives of the second noortgagee pleaded that bis claim 
was prior to that of the plaintiff ; that as the mortgage was a joint 
mortgage the whole amount due under it should be paid by tlie plaintiff ; 
and that the amount of the proportionate share stated by the plaintiff 
was incorrect. 

The remaining defendants did not appear. 

The Court of first instance (Additional Subordinate Judge of Aligarh) 
found on the various issues as to the genuineness of the plaintiff s mort- 
gage that the bond sued on was a genuine bond executed by Mukand 
Singh in the name of Jani Bijai Shankar, but in reality for the benefit 
of the plaintiff: and, as to the issue whether the plaintiff was entitled 
to redeem upon payment of a proportionate part of the mortgage 
money, that, as to tlie first mortgage, Shor Singh and Naubat Singh 
had in fact, as alleged, paid half the mortgage money and redeemed halt 
the property, and, as to the second mortgage, that Sukhrara, the original 
mortgagee, bad in execution of his decree on the mortgage brought 
[65] to sale a part of the mortgaged property only and purchased it him- 
self. The Court therefore came to the conclusion that both the prior 
mortgages had been buken up so as to admit of the plaintiff claiming 
redemption on pin meet of a proportionate share only of the mortgage 
money. 

On the question of the proportion.^te amounts due on the two mort- 
gages, the Court found that Ks. l,447-8 0 was due on the first mortgage 
and Es. 6,445 on the second mortgage and passed a decree in favour of the 
plaintiff. * 

The first set of mortgagees appealed to the High Court. 

Pandit SundarLal and Babu Ratan Chand, for the appellants. 

Mr. Hameed-altah and Mr. Abdul Majid, for the respondent. 

JUDGMENT. 

Edge, C.J., and BaneRJI, J. — The only question before us in this 
appeal is whether the defendants-appellants, having received from the 
mortgagor a moiety of the mortgage-debt, and having, on that payment, 
released a moiety of the mortgaged properly, have thereby broken up their 
mortgage so as to allow the plaintiff to redeem that portion of the mort- 
gaged property in which he is interested by payment of a proportion 
of the mortgage-debt still due to these defendants-appellants. The rule as 
to the redemption of a portion of mortgaged property on payment of a 
proportion of the mortgage-debt which has been acted on in these provinces 
since the passing of Act No. IV of 1882 is to be deduced from the last 
paragraph of s. 60 of that Act. We may say that before the passing of 
Act No. IV of 1882, the principle to bo deduced from the last paragraph 
of 8. 60. to which we have referred, was the principle, so far as we are 
aware which was applied in these provinces, and the right to redeem 
adversely a portion of the mortgaged property by payment of a propor- 
tionate part of the mortgage-debt was, when not stipulated for in the 
contract, confined to cases in which the mortgagee ^^“ort^ees °ad 
acquired, in whole or in part, the share of a mortgagor. Mr. Abdul Mapd, 
for the respondent, has contended that whenever the mortgagee receives 
nayment of a portion of the mortgage-debt, and in consideration of 
such payment [ 66 ] releases from the mortgage part of the property 
mortgaged, he breaks up the contract of mortgage and the mortgagor 
or any person interested in the mortgaged property becomes entitled 
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to redeem a portioD or portioos piece-meal by payment of a propor- 
tionate amount of the debt remaining due; and he cited as authorities 
for that proposition, Maraiia Amnianna v. Pendyala Pcnihotulii (1) 
and Subravianyan v. Mandayan (2). All we need say as to the 
case of ^aram Ammanna, v. Pendyala PerulMulu is that it was 
decided before the coming into force of Act No. IV of 1882. The 
decision in the case of Snhra)nanyan v. Mandayan apparently fol- 
lowed the decision in Marana Ammanna v. Pendyala Peruhotulu. 
In our opinion it would be contrary to puiilic policy to hold that a morc- 
gagee, by allowing a mortgagor to pay oil a portion of the mortgage-debt 
and 80 release a portion of the mortgaged property, broke up the mortgage 
contract so as to allow the mortgagor or any one else interested to redeem 
the remainder of the mortgaged property piece-meal. If such were the 
law, a hardship would be imposed on mortgagors, for mortgagees would 
undoubledly refuse to receive from mortgagors part payment of a debt on 
condition of releasing a part of the morrgaged property. In this case the 
plaintiff must redeem the mortgage of those defendants-appellants,— he is 
a puisne mortgagee. The Court below ascertained that on the 19th 
March 1892, which was the day on which the suit was instituted, the total 
amount remaining due to these defendants-appellants on their mortgage 
was Rs. 98,989-12-0, and on that basis arrived at a sum of Rs. 4,997-8-0 
which was fixed as the proportionate amount to be paid by the plaintiff. 
The plaintiff has not challenged the correctness of those figures as ascer- 
tained by the Court holow, and consequently we take them as the basis of 
our decree. 

Wo vary the decree of the Court below so far as the plaintiff 
and these defendants-appellants are concerned by decreeing that the 
plaintiff shall be entitled to redeem the mortgage of the 11th Feb- 
ruary 1878, at present vested in these defendants-appellants bv 
[67] payment into Court on or before the 5th June 1895, of the sum of 
Rs. 98,989-12-0 with interest thereon at the rate of six percent, per 
annum from the 19th March 1892 to date of payment, and tliat on such 
payment these defendants-appellants shall deliver up to the plaintiff, or 
to such person as be may appoint, all documents in their possession or 
power relating to the mortgaged property, and shall assign to the plaintiff 
the mortgage of the 11th February 1873, free from all incumbrances 
created by the defendants-appellants or any person claiming under them, 
or by those under whom they or any of them claim as mortgagees, and 
that if such payment be not made on or before the 5th June 1895i the 
plaintiff shall be absolutely debarred from all right to redeem these defend- 
ants-appellants or to sell any portion of the property mortgaged to 
them. 

^ The defendants-appellants shall have their costs of this appeal and 
their costs in the Court below to be paid by the plaintiff. 

Appeal decreed. 


U) 3 M. 230, 
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REYISIONAL CRIMINAL. 

Before Sir John Edge, Kt, Chief Justice, and 2Ir. Justice Blair. 


Queen-Empress v. Ishri."' [6bh November, 1894.] 


Criminal Procedure Code, ss. 106. m— Security to keep the peace-^Ajypellaie Court 
not competent to require such security-SenUnce, powers of appellate Court in 

respect of. 

The Magistrate of a district acting as an appellate Court in criminal cases 
cannot make an order under s. 106 of the Code of Criminal Procedure. Aslu v. 
Xhe Queen-Empress (1) aud Queen-Empress v. Lachman (2) referred to. 

Where a District Magistrate acting as an appellate Court in a Criminal case 
altered a sentence of four months' rigorous imprisonment to one of three months’ 
rigorous imprisonment, but imposed a fine of Rs. 10 or in default a further t>fTm 
of six weeks’ rigorous imprisonment ; held that as the latter sentence might 
involve an enhancement of the former such sentence was in excesss of the powers 
of the Magistrate having regard to s. 423 of the Code of Criminal Procedure. 


rP Rat Unren. Crim. Cas. 906; R.. 27 C- 175 (176) ; 30 M. 103 = 16 M.L.J. 560=1 
^ ’ MX.T 375^^^ 36: 12 Cr. L.J. 547 (548) = 12 Ind. Cas. 523 (524) = 10 

M L T. 303 (384) = (1911) 2 M.W.N. 413 (414) ; D.,23 B. 439 (441).] 


This was a reference made under s. 438 of the Code of Criminal 
Procedure by the Sessions Judge of Agra. The facts of the case suffi- 
ciently appear from the judgment of tbe CourL jv, n 

f683 The GoverDDoeDt Pleader (Munshi Ram Prasad) for the Urown. 


JUDGMENT. 

Edge, C.J.. and Blaie, J.-A Deputy Magistrate convioted Ishri 
ind others of the offences punishable under ss. 22o^B and 342 ,of the 
Indian Penal Code, and for the offence under s. 225-B he sentenced the 
accused to three months’ rigorous imprisonment, and further he sentenced 
them to four mouths' rigorous imprisonment m respect of the offence 
under s. 342. They appealed. The appeal was heard by the District 
Magistrate of Agra. He maintained the convictions, but altered the 
eeuLoes. He sentenced them to three months rigorous imprisonment 
and a fine of ten runees, or, in default, 6 weeks rigorous imprisonment 
for the offence under s. 225-B, and to three months rigorous imprison- 
ment and a fine of ten rupees, or. in default. 6 weeks rigorous imprison- 
ment for the offence under s. 342. He aUo ordered the accused to enter 
into their personal recognizances in Es. 100 with two sureties in Es. 50 
each to keeTtbe peace for one year, or, in default, to undergo simple 
imprisonment lor one year. It has been rightly held by the High Cour 
of Calcutta in In re Aslu v. The Queen-hmpress (1), and by this Court 
t Queen. Empress v. Laclwuin (2) that the Magistrate of a distrmt when 
acting as an appellate Court in criminal oases cannot make an order under 
riol of tho Code of Criminal Procedure. Consequently the orders in 

respect to recognizances are bad, aud, so far as the recognizances are 
respeos lo k , bonds, if given, are to be returned, 

“““ It appears to us that the Magistrate of the district exceeded h« 

S“ ta"' . B .1 .h. l.ai.. al. .... H. 

Criminal Reference No. 531 of 1894. 

(9) 10 A.W.N. (1890) 201. 


(1) 16 C. 779. 
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mamtained the sentence of three months' rigorous imprisonment under 
that section, and added to it a fine of ten rupees, or in default six weeks’ 
rigorous imprisonment. That svas clearly an enhancement of the sen* 
tence. The Magistrate also, in our opinion, enhanced the sentences 
passed under s. 342 of the Indian Penal Code. It is true that he reduced 
the sentence of four months’ rigorous imprisonment to one of three 
months’ rigorous impri8on-[69]ment, but he added to the sentence a 
sentence of a fine of ten rupees, or in default six weeks’ rigorous imprison- 
ment. The result might be that, if the ten rupees were not paid, each of 
these men would have to undergo practically four months’ and two weeks’ 
rigorous imprisonment instead of four months’ rigorous imprisonment for 
the offence under s. 342. We set aside so much of the orders of the 
District Magistrate as related to the fines, and the fines, if paid, must be 
returned at once. 


17 A. 69 = 1S A.W.N. (1895i 3. 

APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice and Mr. Justice Banerji. 


Dwarka Das (Plaintiff) v. Kameshak Prasad and another 

(Defendants) [Hth December, 1894.] 


Civil Procedure Code, s. 2%'i—Jurisdiciion^Valuation of suits— Act No. XII of 1887 
{Bengal, <£c , Ci^il Courts Act), ss, 1h. 21 — Act No. 1 o/lS87 {General Clauses Act), 
s. 3, cl. (13). 

When the only parties to a suit under s. 283 of Act No. XIV of 1882 are the 
ezeoution-creditor or his representative on one side, as plaintiS or as defendant, 
and the claimant-objector or his representative on the other, and the sole question 
in the suit between such parties is the question whether the property attached in 
execution of the decree of the execution-creditor is or is not liable to be attached 
and sold in execution of the decree of the execution-creditor, the value of the 
suit, within the meaning of ss. 19 and 21 of Act No. XII of 1887, which, by cl. (13) 
of s. 3 of Act No. I of 1887, means “the amount or value of the subject matter 
of the suit," is the value of the property sought to be sold in execution of the 
decree, when the amount of the decree exceeds the value of the property, and the 
value of BO much of the property sought to be sold as will on a sale satisfy the 
amount sought to be realized by the sale, when the value of the property attached 
exceeds the amount sought to be realized, and that in such latter case the amount 
which it is sought to realise by a sale under the decree may be taken as the value 
of that portion of the property the sale of which will theoretically, although 
possibly, not in practice, be suJfRcient to satisfy the amount sought to be realised 
by a sale. 

But when in a suit under s. 283 of Act No. XIV of 1882 the claimant-objector 
makes the judgment-debtor or his representative party as defendant to the suit, 
the property attached must be regarded as the subject matter of the suit, and the 
value of the suit, within the meaning of ss. 19 and 21 of Act No. XU of 1087 
[70] must be the value of the property attached, whether such value exceeds or 
is less than the amount which is sought to be realized by the sale of the proper- 
ty in execution of the decree. 

Oulzari Lai v. Jadaun Rai (1). Durga Prasad v. Raehla Kuar (2). Krishnama 
Chariar v. Srinivasa Ajryangar (8), and Modhustidun Koer v. Rakhal Chunder 
Roy (4), distinguished. MaJiabir Singh v. Behari Lai (6) and Madha Das v. 
Ramji Patak (6) referred to. 


•Piret Appeal, No. 291 of 1093, from a decree of Babu Nilmadhub Rai Sub 
ordinate Judge of Benares, dated the 14th March 1693. 


(1) 2 A. 799. 
(4) 16 G. 104. 


(2) 9 A. 140. 
(5) 13 A. 320. 


(3) 4 M. 339. 
(6) 16 A .266. 
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89 P.L.R. 1913 = 38 P.W.R. 1913 ; 2 N.L.R. 87; 57 P.R. 1907 = 66 P.W.R. 

1907; 94 P.R. 1908 = 212 P.L.R. 1908 = 74 P.W.R. 1908; D., 30 M. 335=17 

M.L.J. 95 = 2 M.L.T. 116 (F.B.).] 

The facts of this case are fully stated in the judgment of the Court. 

Munshi Mndho Prasad, for the appellant. 

Babu Jo<jMro Nath Chaudhri, for the respondents. 

JUDGMENT. 

Edge. C.J.. and BaneRJI, J. — This is an appeal brought by Babu 
Dwarka Das. the plaintiff in the suit, from the decree of the Subordinate 
Judge of Benares dismissing the suit with costs. 

The memorandum of appeal had been originally presented to the 
Court of the District Judge of Benares. The District Judge returned the 
memorandum of appeal to the plaintiff for presentation to this Court, 
holding that the appeal lay to this Court and not to the Court of the 
District Judge. The plaintiff thereupon presented the memorandum of 
appeal to this Court ; the memorandum of appeal was admitted and 
the appeal was registered under section 548 of Act No. XIV of 1882. 

Upon the appeal being called on for hearing, Mr. Madho Prasad, 
vakil for the appellant, contended that the appeal lay to the Court of 
the District Judge, and not to this Court, and that we should return the 
memorandum of appeal to the appellant for presentation by him to the 
Court of the District Judge of Benares. On the other hand Mr. Jof/indro 
Nath Chaudhri, for the respondent, contended that the appeal lay to this 

Court. 

The facts material to the question of jurisdiction are as follows 

The respondent Babu Kameshar Prasad had obtained, on the 20th of 
August 1881, in the Court of the Subordinate Judge of [71] Benares 
a decree for money against Puran Chand, since deceased, and Daru Mai, 
and in execution of that decree he obtained, on the 13th of December 1889, 
attachment of a house and a bungalow, which, be alleged, had been the 
nroperty of Puran Chand in his lifetime and were, according to him, then 
in the possession of the respondent Sahudra Bibi as the representative of 
Puran Chand. Babu Dwarka Das filed an objection to the attachment 
alleging that the property was his, and was not liable to be attached and 
sold in execution of the decree of Babu Kameshar Prasad. 

The Subordinate Judge disallowed the claim of Babu Dwarka Das. 
and thereupon Babu Dwarka Das, under section 283 of Act No. XIV of 
1882, brought the suit in which this appeal has arisen, making Babu 
Kameshar Prasad, as the execution-creditor, and Musammat Sahudra 
Bibi, as the representative of Purau Chand, deceased, defendants. 

In his plaint Babu Dwarka Das alleged that, by a registered sale-deed 
made by Puran Chand on the 22nd of March 1882, Puran Chand had 
sold the bouse and bungalow in question to him for the price of Rs. 7,500 
and that he, the plaintiff, having paid the entire purchase money, got 
proprietary possession of the house and bungalow and still held the house 
and the bungalow as bis property. He stated the fact that Babu 
Kameshar Prasad had obtained the decree under which the property was 
attached, the fact of the attachment, of his objection and of the disallow- 
ance of his objection, and prayed that 

“ (1) It may be declared by the Court that by virtue of the aforesaid 

purchase the plaintiff is the owner and in possession of the brick and stone 
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built bouse consisting of four sections, and the bungalow built after 
English fashion, both the land and the building, situate in rnohalla 
NiUcanth Mahadeo in the city of Benares, bounded as below, and that the 
property is noc attachable or saleable in execution of the said decree. 
Value of suit Rs. 7,500. 

“ (2) The costs of the suit may be charged against the defendants 
with future interest.” 

Tlie plaintiff sought two substantial declarations within the 
ruling \n Molt Singh v. Ka umi lea il), the latter of which, on the facts 
alleged in the plaint, necessarilv involved the former, although the former 
did not necessarily involve the latter. 

The defendant, Musammat Sahudra Bibi, did not defend the .suit. 
The other defendant. Babu Kameshar Prasad, filed a written statement 
and defended the suit. In the written statement he alleged, amongst 
other things, that the whole proceedings “ connected with the sale-deed 
in question, dated the 22nd of March 1882, are fictitious. The sale-deed 
in question was not intended to transfer any property, nor was any pro- 
perty transferred by it to the plaintitl. It was executed and completed 
without any consideration with a view to protect the propertv of the 
deceased debtor Puran Chand alias Raja.” 

Id support of the contention that this appeal lay to the Court of the 
District Judge — Mr. Madho Prasad for the plaintiff appellant relied upon 
Gahari Lai v. Jadaun Iiai(‘2,),Diircia Prasad v. Rachla Kuar{Z), Krishnania 
Ckariarw, Srinioasa Aijijangar (4). Modhusudun Koer v. Uakhal Chumlcr 
Boy (5) and Daya Chand Nem Chand v. Hem Chand Dharain Chand (G). 

Mr. Joghidro Nath Chaudhri, for the defendant respondent, Babu 
Kameshar Prasad, in support of the contention that the appeal lay to 
this Court relied upon Hahabir Singh v. Behari Lai (7) and Madho Das 
v. Ramji Potak (8). 

It appears to us that the decision ia Daya Chand Nem Chand v. Hein 
Chand Dharam Chand (6) has little or no bearing on the question which 
we have to decide. 

Id Gulzari Lai v. JadaanRai (2) (the decision in which was explain- 
ed in the case to which we shall next refer), Durga Prasad v. Rachla 
Kuar (3). Krishnama Chariar v. Srinivasa Ayyangar (4) and Modhusudun 
Koer v. Rakhal Chunder Roy (5) the suits, so far as we can gather from the 
reports, were either solely between [73] the execution-creditor and the 
claimant-objector on one side or the other, or, if the iudgment-debtor 
was a party as defendant, the effect upon his title and that of all claiming 
through him of a decision in the suit that the property was not liable to 
the attachment of the execution creditor was not raised or considered. 

It appears to us that when the only parties to a suit under s. 283 of 
Act No. XIV of 1882 are the execution-creditor or his repfesentative on 
one side, as plaintiff or as defendant, and the claimant-objector or his 
representative on the other, and the sole question in the suit between 
such parties is the question whether the property attached in execution 
of the decree of the execution creditor is or is not liable to be attached and 
sold in execution of the decree of the execution-creditor, the value of the 
suit, within the meaning of ss. 19 and 21 of Act No XII of 1887 

Which by 13 of s. 3 of Act No. I of 1887, means *■ the amount 

or value of the subject matter of the suit,” is the value of the 


(1) ]6 A. 808. 
15 G. 101. 


(2) 2 A. 799. 
(6) i B. 615. 


(3) 9 A. 140. 
<7) 13 A. 320. 


(4) 4 M. 839. 
(8J 16 A. 266. 
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property sought to be sold in execution of tbe decree, when the amount of 
the decree exceeds the value of the property, and the value of so much of 
the property sought to be sold as will on a sale satisfy tbe amount sought 
to be realized by the sale, when the value of the property attached 
exceeds the amount sought to be realized, and that in such latter case 
the amount which it is sought to realise by a sale under the decree naay 
be taken as the value of that portion of the property the sale of which 
will theoretically, although possibly not in practice, be sufficient to satisfy 
the amount sought to be realized by a sale. To that extent we are of 
opinion that tbe rule deducible from the cases reported in 1. L. R., 2 All. 
799. I.L.R., 9 All. 140, L L. R., 4 Mad. 339 and I. L. R., 15 Cal. 
104 is correct, when the array of parties is conbned to the execution- 
creditor or his representative on one side and the claimant-objector or 
his representative on the other, and the sole question to be decided is 
whether the property is liable to attachment and sale in execution of the 

decree of the execution-creditor. 


In our opinion different considerations arise, which must be considered 
and given effect to, when in a suit under s. 283 of Act [74] No. XIV of 
1882 the judgment-debtor or his representative is made a party as a 
defendant to the suit, and it is necessary to decide the question of 
jurisdiction as to the Court in which the suit or an appeal in the suit may 

be brought. 

In a suit under s. 283 of the Act No. XIV of 1882 in which the 

claimant-objector is the plaintiff and the execution-creditor is the defendant 
and in which the judgment-debtor is not party as a defendant, the ques- 
tions as to the title of tbe judgment-debtor which it may be necessary to 
decide are decided solely between the parties to the suit, and a decision of 
or involving those questions of title would not operate as res judicata 
under s 13 of Act No. XIV of 1882, should the same title be in issue m 
any subsequent suit between either of the persons who was a party to 
the suit under s. 283 and the person who was the judgment-debtor in the 
proceedings to which the suit under s. 283 related, or those who claimed 
title through them respectively. 


On the other hand, when the claimant-objector makes the judgment- 
lebtor a defendant to his suit under s. 283, and does not limit his claim, 
le claims both in form and substance against the judgment-debtor a 
leolaration of his title to the whole of the property the title to which is m 
ssue in the suit. A decree in such a suit declaring that the property is 
iable or is not liable to attachment and sale in execution of the exeoution- 
jreditor’s decree must necessarily, unless the suit be decided on a ground 
vhich did not involve the decision of a question of title, decide and 
letarmineall questions of title upon which in that suit the plaintiff on the 
me side and the judgment-debtor on the other could then rely, and such de- 
jision would operate in any future suit between these two parties or those 
who claim title through them as res judicata under s. 13 of Act No. XiV 
)f 1882 on those questions of title, although such subsequent suit might re* 
ate to property not in question in the suit under s. 283, provided that the 
3ourt in which tbe suit under s. 283 was instituted and decided was a Court 
)f jurisdiction competent to try the subsequent suit. The present suit wiU 
Uusbrate our meaning. The plaintiff claims a declaration that the house and 
[7B] bungalow in question are not liable to attachment and sale in exe- 
BUtion of Babu Kameshar Prasad's decree. The other declaration which 
is claimed by the plaintiff, namely, that the house and bungalow became 
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vested in him by the alleged sale-deed of the 2Dd of March 1882, is neces- 
sarily involved in the declaration that the house and bungalow are not 
liable to be attached and sold, as it appears that upon that sale-deed of 
the 22od of March 1882 the plaintiff relies for bis title and the right to a 
declaration that the property is not liable to attachment and sale in exe- 
cution of Babu Kameshar Prasad’s decree. A decree that the property 
was not liable to such attachment and sale would necessarily involve, there 
being no question of estoppel or limitation, the decision, on the question 
of title, that the sale-deed was a fictitious instrument under which no 
title passed from Puran Chand to the plaintiff, or that it was a genuine 
sale-deed effecting a genuine and unimpeachable transaction of sale, 
and by which title passed from Puran Chand to the plaintiff. The repre- 
sentative of the deceased Puran Chand being a defendant to this suit, and 
having regard to the jurisdiction of the Court in which the suit has been 
brought, a decree declaring that the property was not liable to attach- 
ment and sale in execution of Babu Kameshar Prasad’s decree would, in 
any subsequent suit between the present plaintiff or any one claiming 
through him on the one side and Musammat Sabudra Bibi or any one 
claiming through her on her title derived from Puran Chand on the other, 
preclude Musammat Sahudra Bibi and all those claiming through her or 
her title as the representative of Puran Chand from disputing the validity 
and effect in passing title of the sale-deed ; but it is to be observed that 
the plaintiff might be entitled to such a declaration as against Musam- 
mat Sahudra Bibi, although facts might possibly be proved which would 
estop the plaintiff from alleging as against Babu Kameshar Prasad that 
the property attached was not liable to attachment and sale in execution 
of Babu Kameshar Prasad’s decree. 

We are consequently of opinion that when in a suit under s. 283 of 
Act No. XIV of 1882 the claimant-objector makes the judgment-debtor 
or his representative a party as defendant to the [76] suit, the property 
attached must he regarded as the subject matter of tbe suit, and the value 
of the suit within the meaning of s. 19 and s. 21 of Act No. XII of 1887 
must be the value of the property attached, whether such value exceeds 
or is less than the amount which is sought to be realised by the sale of 
the property in execution of the decree. 

The opinions which we have above expressed in no way conflict with 
the decisions in Mahabir Singh v. Behari Lai (l), and Madko Das v. Ramji 
Patak (2). We have indicated what, in our opinion, is, for the purposes 
of jurisdiction, the value of a suit under s. 283 of Act No. XIV of i882, 
when the judgment-debtor or his representative is made, and when he is 
not made, a party to the suit as a defendant. In either case the value of 
the suit for the purpose of jurisdiction is the value stated by the plaintiff 
in his plaint, provided that such value is not understated or overstated 
with the object of getting tbe suit admitted in a Court in which, by reason 
of the true value of the suit and s. 15 of Act No. XIV of 1882, tbe suit 
does not lie. In the present case, assuming, and it is not disputed, that 
Rs. 7,600 is the value of the property, this appeal lay to this Court and 
not to tbe Court of tbe District Judge. 

At the conclusion of the arguments on tbe question of jurisdiction we 
asked Mr. Madho Prasad, to support- his client’s appeal on tbe merits ; 
and he admitted that be could not do so. Under the circumstances it is 
not necessary for us to express any opinion as to whether or not the plaint 
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disclosed any cause of action against Musammat Sahudra Bibi. We pre- 
sume that the object of Mr. Madho Prasad in raising the question of 
jurisdiction and asking us to return the memorandum of appeal to his 
client was to avoid the appeal being dismissed with costs ; and to enable 
bis client to escape paying the costs of an appeal which could not be sup- 
ported. It may be assumed, as the appeal cannot be supported on the 
merits, that the memorandum of appeal, if returned by this Court, would 
not be again presented to the Court of the District Judge. 

We dismiss the appeal with costs. 

A^ypeal dismissed. 


17 A. 77 = 15 A.W.N. (1895) 7. 

[77] APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice aiul Mr. Justice Banerji. 


Amanat-un-nissa and another {Plaintiffs) v. Bashir-un-nissa 

AND another {Defendants).'^' 

[I2th December, 1894.] 

Muhammadan law—Widow—Dower^Lien of widenv for dower Such lien not acquired 
by widow taking possession against the consent of the other heirs. 

If a Muhammadan widow entitled to dower has not obtained possession law- 
fully, that is, by contract with her husband, by his putting her into possession, 
or by her being allowed with the consent of the heirs on bis death to take- 
possession in lieu of dower and thus to obtain a lien /or her dower, she cannot 
obtain that lien by taking possession adversely to the other heirs of property to 
the possession of which they, and she in respect of her share in the inheritance, 
are entitled. 

Mussumat Bebee Bachunv. Sheikh Hamid Bossein (1). Musummut Wahid- 
un-nissa v. Musummut Shabrattun <2), SyudBazayet Hosseinv. Dooli Chund (3), 
Mussumat Meerum v. Mussumat Najeebun{A), Alt Muhammad Khan v. Aziz- 
ullah Khan (5). and Bibi Mehrun v. Musammat Kubeerun (6) referred to. 
Woomatool Fatima Begum v. Meerunmun-ni$saKhanum{l}, Ahmed Hossein v . 
Musammat Ehodeja (6) and BalundKhan v, Mussumat Janee (9) distinguished. 

[Dias 32 A. 563 (564) = 7 A.L.J. 614 (6I5) = 6 Ind. Cas. 405 ; 38 0. 475 (479) = 13 C.L. 
J. 427 (429) = 9 Ind. Gas. 1031 (1033).] 


The facts of this case are as follows : — 

The plaintiffs, Musammat Amanat-un-nissa and Musammat Mariam- 
un-nissa, respectively the mother and sister of a deceased Muhammadan, 
one Shaikh Khadim Husain, sued the two widows of the deceased Kha- 
dim Husain, Musammat Bashir-un-nissa and Musammat Khudayat-un- 
nissa for a declaration of their title, as heirs of the deceased, to 28 out 

of 72 sibams of the property left by him and for recovery of certain pro- 
perty, both moveable and immoveable, of which they alleged the widows to- 
be in possession. The plaintiffs alleged that the defendants had 'taken 
possession of all except a small portion, specified in the plaint, of the 
property of the deceased shortly after his death, against the consent of 
other heirs, and had got their names entered in the Revenue papers 
in respect of the immoveable property. They offered, in case the defendants 


First Appeal, No. 312 of 1S93, from a decree of Shah Ahmad-ullah, Subordinate- 
Judge of Saharanpur, dated the 0th September 1693 

(1) 14 M.I.A. 377 (384). (2) 6 B.L.R. 64. (8) 5 LA. 211. 

(4) N.W.P.H.O.R. (1867) 885 = (2 Agra 835). (6) 6 A. 60. 

6) 13 W.R.C.R. 49. (7) 9 W.R.O.R. 818. 

(8 10 W.R.O.R. 869, (9) N.W.P.H.O.R. (1870) 319. 
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set up a claim that thev were in possession of the property claimed from 
[78] them in lieu of their respective dower debts, without admitting the 
defendants' right, to pay such proportion of the dower debts as might be 
found due in respect of the sibams claimed by them. 

The defendant Bashir-un-nissa, after filing a defence, subsequently 
admitted the plaintiff’s claim. 

The defendant Khudayat-un-nissa put forward the following pleas in 
defence to the suit : — That tho suit was bad for misjoinder ; that without 
a prayer for settlement of the amount of dower due to her the suit was 
invalid ; that the claim for possession of entire houses without excluding 
her share was wrong ; that the moveable property claimed was not in her 
possession, and that the clothes had been given in charity with the per- 
mission of the plaintiffs ; that the defendant was in possession of the 
immoveable property in lieu of Rs. il.OOO, her dower debt ; that she had 
spent Rs. 606*1 1-0 in the Fatiha ceremonies of Khadim Husain; that 
Rs. 502-14'0 were due to her by Khadim Husain on account of her 
salarv. and that unless all this money were paid off, the suit for the estate 
of Khadim Husain could not be maintained. 

The Court of first instance (Subordinate Judge of Saharanpur) on the 
second issue framed by it, viz . : — “ What is the amount of the dower of 
Musammat Khudaya, is she in possession of the immoveable property left 
by Kadim Husain in lieu of that dower, and can under such circumstan- 
ces a suit be brought to enforce inheritance ?” — found as follows : — “ On 
the second issue it is admitted by the plaintiffs that Musammat Khu- 
daya is a wife of Khadim Husain, deceased, and it is further admitted that 
Rs. 1,000 on account of her dower is still unpaid, though she has stated 
the amount of her dower to be Rs. 11,000. It is also admitted that the 
defendant has been in possession of the property left by her husband Kba- 
dim Husain ever since the day of his death. As the defendant says that 
her possession is in lieu of her dower-debt, which is still due by the 
deceased, it must be admitted that she is in possession of the property 
in lieu of her dower-debt. In such a case it must be admitted that, 
90 long as her dower-debt is not paid, inheritance [79] cannot be enforc- 
ed, nor can the plaintiffs get possession of their respective shares. 

" It is suggested in the plaint that, if anything be proved to be due 
ho the defendant, a conditional decree contingent on payment of the same 
may be passed in favour of the plaintiffs. As to this I say that the suit as 
it stands has not been instituted in a proper form ; that is, it has not been 
stated what the amount of the defendant’s dower is, what is due to her 
aecording to account, and what amount of dower-debt the plaintiffs are 
willing to pay. but the plaintiffs have brought a suit for possession of their 
share in the ordinary manner. Under such circumstances a conditional 
decree on payment of the dower-debt cannot be passed.” 

The Court accordingly passed a decree dismissing the plaintiffs’ suit. 

The plaintiffs thereupon appealed to the High Court. 

Mr. Abdul Majid and Maulvi Ghulam Mujtaba, for the appellants. 

Mr. Ainir‘Ud-din, for the respondents. 
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JUDGMENT. 

Edge, C. J . and Banerji, J . — This appeal has arisen in a suit brought 
by two of the heirs of a deceased Muhammadan of the Sunni sect against 
two of the widows of the deceased to obtain possession of their share of 
the inheritance which came to them on the death of the deceased Muham- 
madan. In their plaint the plaintiffs expressed their willingness to pay a 
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1894 proportionate part of any dower-debt which might be found to exist in 
Dec. 12, favour of the defendants. One of the defendants confessed judgment. The 

parties to the suit admitted that the dower-debt amounted to Rs. 1,000, 

Appel* in favor of Musammat Khudayat-un-nissa, but the Subordinate Judge 
LATE dismissed the suit on the ground that “ as the defendant (Musammat 
OIVIL. Khudayat-un-nissa), says that her possession is in lieu of her dower-debt, 

which is still due by the deceased, it must be admitted that she is in 

17 A. 77 possession of the property in lieu of her dower-debt. In such case it 
15 A.W.N. must be admitted that so long as her dower-debt is not paid inherit- 
(1895) 7. ance cannot be enforced, nor can the plaintiffs get possession of their 
respective shares. ” From that decree of dismissal this appeal has been 
brought. 

[80] The Subordinate Judge with all his experience should have known 
better than to have stated in a judgment that he acted upon the statement 
of ono of the parties as to a fact not admitted by the other side and not 
found on evidence to be true. As to whether Musammat Khudayat-un- 
nissa was in possession in lieu of her dower, that is, whether she was in 
the enjoyment of a lien for her dower, there is no evidence to show that 
either by contract with her deceased husband, or by any act of his or of 
the other heirs, or with their consent, she was put in possession of the 
property with the object of her having a lien on it for her dower. On 
her behalf some proceedings in a Court of Revenue were relied on as show- 
ing that she had an actually vested lien on the property for .her dower. 
In those proceedings the Court of Revenue, adversely to the heirs, put 
Musammat Khudayat-un-nissa in possession in lieu of her dower. The 
Court of Revenue had no power or jurisdiction to put this lady or anyone 
else in possession in lieu of dower, or to adjudicate on the question of her 
alleged right of lien. So far as the question before us is concerned the 
order of the Court of Revenue is not only not decisive, but is beside the 
question which we have to decide. 

What, according to the judgment of the Subordinate Judge, admittedly 
took place was this, the lady was not in possession at the time of her 
husband’s death, but immediately on his death seized bis property in 
order to have a lien for her dower. We cannot regard her possession as 
having been lawfully obtained within the meaning of tbe judgment of 
their Lordships of the Privy Council in case of Mussxmat Behee Bachun 
v. Sheikh Hamid Hossein (1). So far as we are aware neither a Muham- 
madan widow nor any other creditors can give themselves a lien by 
taking possession, without the consent or the authority of the persons 
entitled, of property to the possession of which those other persons are 
entitled. If a Muhammadan widow entitled to dower has not obtained 
possession lawfully, that is, by contract with her husband, by his putting 
her into possession or by her being allowed, with the consent of the heirs, 
[81] on his death to take possession in lieu of dower, and thus to obtain 
a lien for her dower, she cannot obtain that lien by taking possession, 
adversely to the other heirs, of property to the possession of which they, 
and she in respect of her share in the inheritance, are entitled. It would 
be otherwise if the heirs consented to her taking possession in order to 
acquire a lien. In such case the Muhammadan widow on taking posses- 
sion would obtain a lien for her dower. Of course, whether she obtains 
a lien or not, she can. if her claim is not barred by limitation, obtain 
contribution from the heirs in satisfaction of such part of her dower as is 


(1) 14 M.I.A. 377 (384). 
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not proportionately represented by the share of the inheritance which 
comes to herself. 

We are led to the above conclusion from the inference to be drawn 
from the case of Wahid-nn-nissav. Musumviat Shabrattiin (1) 

and the approval of that decision by their Lordships of the Privy Council 
in the case of Syiul Bazayet Hosscin v. Dooli Chund (2). The view we 
have taken is supported by the decision of tliis Court in Mussuiuut MeeTuti 
V. Musuimnai Najecbun (3) and in AJi Muhajuincid Wum v. Aziz-ullah 
Khan (4) and also by the decision in Btbi Mehrun v. Mnssatmnat Kiibee- 
run (6). We bold in this case that Musammat Khudayat-un-nissa baa failed 
to prove that she bad any lawful lien on the property left by her deceased 
husband. We were referred by Mr. Abdul Baoof , v>'ho appeared for the 
respondent, to the cases of Wooumtool Butwia BeQuniv. Mecfunuiun- 
nissaKhanum (G) and of Ahtiied Ilosstinv. Mussammat Khodeja (7) and 
Balund Khan v.Mnssumat Janee (8). but it does not appear in those cases 
that the widow had taken possession without the consent or authority 
of the persons interested. 

We set aside the decree of the Court below, and, the case having been 
decided on this preliminary point, we remand it under s. 562 of the Code 
of Civil Procedure to be decided on its merits. 

Costs here and hitherto will abide the result. 

Cause remanded. 


17 A. 82 = 15 A.W.N. (1895) 14. 

[82] APPELLATE CIVIL. 

Before Mr. Justice Knox ami Mr. Justice Banerji. 


•ChEDI Lal and others {Defendants) v. KUAR.TI DiCHiT [Plaintiff).*' 

[22nd December, 1694.] 

Execution of decree — Civil Procedure Code, ss. 483, iSi. iSQ—AttacInnent of money 
deposited in Court. 

The term “ property ” as used in ss. 483 and 484 of the Code of Civil Procedure 
isjwide enough to include property of every description, moveable and immoveable, 
whether in the actual possession of the defendant or of some other person on his 
behalf; and the words “ the Court may require him ... to produce and place at 
the disposal of the Court” only refer to such property as is capable of being 
produced in Court. 

Where propeity^ordered to be attached is deposited in the Court which made 
the order for attachment, that order is sufficient notice to itself that the property 
ordered to be attached is to be held subject to the further orders of the Court, 
and it is not necessary that a separate formal notice should be drawn up. 

This was an appeal against an order of remand in a suit for the 
recovery of a sum of money which had been paid into the Court of the 
Subordinate Judge of Benares under the following circumstances : — 

Five out of the seven defendants to the suit held a decree against the 
second defendant, Sheomangal Singh, and in execution of it attached cer- 
tain money which had been paid in favour of defendant No. 2 in a redemp- 

’ First Appeal, No. 89 of 1894, from an order of R.H. Macleod. Esq., District Judge 
of Benares, dated the 5th January 1894. 

(1) 6B.LR. 54. (2) 5T.A. 211. (3) N.W.P.H.C.R. (1867) 385 = 2 Agra 335. 

(4) 6 A. 60. (6) 13 W.R.C.R. 49. i6) 9 W.R.C.R. 318. 

(71 10 W.R.C.R. 369. (8) N.W.P.H.C. R. (1870) 319. 
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tion of mortgage case at Mirzapur; the money in consequence of that 
attachment ^Yas transferred to the Subordinate Judge’s Court at Benares. 

While this money was in deposit, the plaintiff brought a suit against 
Jaimangal Singh (afterwards deceased) and defendants Nos. 1 and 2 
(Harmangal and Sheomangal) and on the 8th of August 1388 applied for 
attachment before judgment of this money on the ground that it belonged 
to all three men. The Subordinate Judge’s Court on the 8th of August 
1888 passed an order attaching the money before judgment and ordering 
the then defendants to file security within twenty-four hours and to show 
cause by the 22nd of August why the attachment should not be maintained. 

No notice was issued under this order, and on the 22nd of August 
the plaintiff got a decree against the defendants Nos. 1 and 2 and 
Jaimangal. 

[83] On the 23rd of August, he applied for execution against certain 
property, including the deposit the subject of the present suit, which he 
described as already under attachment. 

This application was, on the 1st of September 1888, rejected by the 
Subordinate Judge on the ground that “ as the money attached was 
realized in execution of decree of Chedu Sahu and others before the 
application of Kuarji Dichit, the latter is not entitled to any portion of it.” 

The plaintiff accordingly filed a regular suit to recover the money 
deposited as above described. 

This suit was dismissed by the Subordinate Judge on the ground 
that the order for attachment of the 8th of August 1888 was never per- 
fected, and consequently that the plaintiff, not being an attaching 
creditor, had no right of suit. 

The plaintiff appealed to the District Judge, who reversed the finding 
of the lower Court as to the validity of the attachment of the 8th of August 
1888, and remanded the case for disposal on the merits under s. 562 of Act 
No. XIV qf 1882. 

From this order of remand the defendants Nos. 3, 4, 5 and 6 appealed 
to the High Court. 

Pandit Sxindar Lai, for the appellants. 

Munshi Jwala Prasad, for the respondent. 

JUDGMENT. 

Knox and BaNERJI, JJ. — The appellants held a decree against one 
Sheomangal Singh, and in execution of it obtained an order from the 
Court of the Subordinate Judge of Benares for the attachment of some 
money which was deposited in the Court of the Subordinate Judge of 
Mirzapur. The amount so attached was transmitted to the Court of the 
Subordinate Judge of Benares and was deposited in that Court on the 
31st of July 1888. 

The respondent brought a suit in the Court of the Subordinate 
Judge of Benares against Sheomangal Singh and two other per- 
sons, and applied for attachment before judgment of the amount 
referred to above as the property of his defendants. On the 8th of 
August 1888, the Court made an order for attachment under the 
[81] second paragraph of s. 484 of the Code of Civil Procedure. The 
respondent obtained a decree on the 22nd of August 1888, and applied 
for payment of the money, for the attachment of which he had obtained, 
an order on the 8th August 1888. His application was refused, and 
thereupon he brought the present suit claiming two-thirds of the money 
as the property of his debtors other than Sheomangal Singh. 
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The Court of first instance dismissed tlie suit on the ground that 
the order of attacliment made on the Btli of August 1888 was not carried 
into effect and that there was no valid attacliment of the money claimed 
by the respondent. The lower appellate Court has set aside the decree 
of the Subordinate Judge and remanded the case for trial on tlie merits. 
It is from this order of remand that this appeal has been brought. 

We must observe that we are unable lo accede to the contention of 
Mr. Jwala Prasad for the respondent, that the respondent was compe- 
tent to maintain this suit even if there was no attachment of the money 
claimed by him. That money belonged, according to the allegation of the 
respondent, to his debtors, and he had no right to claim any portion of it, 
unless by reason of an attachment made before or after judgment he 
acquired a title to receive it. It must therefore be determined whether 
there was a valid attachment on the amount claimed by the respondent on 
tlie date on which he instituted his suit. 

It is clear that on the 8th of August 1888, the Court made an order 
for the conditional attachment of the money in question under tlie last 
paragraph of s. 484 of the Code of Civil Procedure. Mr. Sundar Lai, on 
behalf of the appellants, has argued that there was no valid attachment 
for three reasons. Ho first contended that ss. 483 and 484 contemplated 
only the attachment of moveable property in the possession of the defen- 
dant, and not of property which is not in his possession, and he relied in 
support of his argument on the provisions of s. 484, which directs tliat the 
notice issued to the defendant under that section may require him to 
“ produce and place at the disposal of the Court,” the property sought to 
be attached. [85] We are of opinion that the word “ property ” as used 
in ss. 483 and 484 is wide enough to include property of every description, 
moveable and immoveable, whether in the actual possession of the defend- 
ant or in the possession of some other person on his behalf, and that the 
words in s. 484 relied upon by Mr. Siuidar Lai, refer only to such pro- 
perty as is capable of being produced in Court. 

Mr. Sundar Lai next contended that no notice to show cause as 
required by s. 484 was issued and therefore there was no valid attach- 
ment. The answer to this contention is that the conditional attachment 
referred to in the last paragraph of that section must precede the issue of 
a notice to show cause, and therefore the omission to issue the notice 
eannot invalidate the order for conditional attachment. 

The third and main ground urged by Mr. Sundar Lai was that no 
attachment, conditional or otherwise, was made by the Court in the 
manner required by law'. S. 272 of the Code of Civil Procedure, 
which, by reason of the provisions of s. 486, applies to the attachment of 
property deposited in a Court, directs that the attachment shall be made 
by a notice to such Court requesting that such property may be held sub- 
ject to the further order of the Court which ordered the attachment. In 
our opinion wdiere the property ordered to be attached is deposited in the 
Court which made the order for attachment, that order is suflBcient notice 
to itself that the property ordered to be attached is to be held subject to 
the further orders of the Court and it is not necessary that a separate 
formal notice should be drawn up. It is no doubt desirable that in all 
cases a formal notice should be drawn up and placed on the file of the 
case to which the deposit relates, but we are of opinion that the absence 
of such a notice, where the property attached is deposited in the Court 
which ordered the attachment, does not vitiate the attachment. In this 
case an order for conditional attachment under the last paragraph of 
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s. 484 was recorded by the Court. This was, in our opinion, sufficient to 
create a valia attachment on the money deposited in that Court, and we 
agree with the learned Judge below in holding that the respondent had a 
right of suit. We dismiss this appeal with costs. 

Appeal dismissed. 


17 A. 82= 
15 A.W.N. 
(1895) 14. 


17 A. 86 = 15 A.W.N. (1895), 12. 

[86] APPELLATE CEIMINAL. 


Before Sir John Edge, Rt., Chief Justice, and Mr. Justice Banerji. 


Queen-Empress v. Teja and others."' [llth January, 1895.] 

Act No. XLV of 1860 {Indian Penal Code), s. .HOG— Docoi^y in the course of which 
murder is committed— Facts necessary to establish the offence provided for in s. 3y6. 

When in the commission of a dacoity a murder is committed it matters not 
whether the particular dacoit charged under s. 396 of Act No. XLV of 1860 was 
inside the house where the dacoity is committed or outside the house, or whether 
the murder was committed inside or outside the bouse, so long only as the 
murder was committed in the commission of that dacoity. Queen-Empress v. 
Umrao Singh (1) distinguished. 

[F., P.L.R. (1900) 44 (Cr.); R., G Bom. L.R. 248 (249).] 

The facts of this case sufficiently appear from the judgment of the 
Court. 

Neither the appellants nor the Crown were represented. 

JUDGMENT. 

Edge, C.J. and Banerji, J. — Teja and Zaharia have appealed against 
sentences of death passed upon them for the offence of dacoity with 
murder, under s. 396 of the Indian Penal Code. It is clearly proved that 
on the 29th of April 1892, a dacoity was committed at the village of Hath 
Kant, in the commission of which dacoity a villager named Janki Prasad 
was shot dead by one of the dacoits. There is evidence showing that 
the person who fired the shot was Zaharia. Janki Pi*asad and the dacoits 
who actually killed him were outside the house. At the time Teja was 
inside the house, plundering it. The evidence leaves no doubt that these 
two men were members of the gang of dacoits engaged actually in that 
dacoity. As to Zaharia there can be no question that he has brought 
himself within s. 396 of the Indian Penal Code. But as to Teja it is 
necessary to consider whether the fact that the murder was committed 
outside the house at a time when he was inside the house takes his case out 
of s. 396. In the case of Queen- Empress -w. Umrao Singh (l), a Bench of 
this Court said in its judgment : — " We are also of opinion that to establish 
a liability to the punishment provided in this section (s. 396) it is neces- 
sary to prove that the person said to be liable was one of the persons 
L87] who were conjointly committing dacoity, and was present when 
the act of murder in the dacoity was committed.” Further on it was 
said : — “ There is room for such doubt, particularly in the case of 
Girwar Singh and Raghubar Singh, for there is no evidence which places 


* Criminal Appeal. No. 1065 of 1896. 
(1) 16 A. 487. 
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them within the house of Hira Lai at the time when the murder was 
committed.” 

If those two statements to which we have referred are to be taken 
as of general application, we entirely dissent from their correctness as 
statements of law. It is probable that in tliat particular case in whicli 
that judgment was delivered Girwar Singh and Ragliubar Singh 
were not proved to have been conjointly with the others committing 
dacoity. However, on that we need express no opinion. In our 
opinion it matters not, when in the commission of a dacoity a murder 
is committed, whether the particular dacoit charged under s. 396 
was inside the house or outside the house, or whether the murder 
was committed inside or outside the house, so long only as the murder 
was committed in the commission of that dacoity. In our opinion 
these two men were properly convicted of the offence punisiiable under 
s. 396 of the Indian Penal Code. We dismiss their appeals, and. con- 
firming the convictions and sentences, we direct that those sentences be 
carried into effect. 


17 A. 87 = 15 A.W.N. (1893) 10. 

APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief JvUice, and 2>lr. Justice Bancrji. 


Kuar Sen (Plaintiff) v. Mamman and others (Defendants).^ 

[10th January, 1895.] 

Easement^CusiomaTy right^Facts necessary to establish die existence of a cnslomary 
right. 

The plaiatiQ sued for possession of a piece of land which, ho alleged, formed 
part of the court-yard of bis kothi, and for demolition of a chabutra thereon. 
The defendants denied the plaintiS's title and alleged that they always used the 
chabutra as a sitting place, and that during the litoharrain the tazias and alums 
were exhibited upon the chabutra and a takht was placed upon it. The Court of 
first instance found that the defendants had a right to use tbeland in the manner 
claimed during the [88] Moharram. The lower appellate Court on the question of 
the defendants’ right to use the said land in the manner claimed by them found as 
follows “ That various mirasis, whose connexion with each other is not 
established, have within a period of twenty years or so placed tazias upon the land 
and sung there.” Eeld that this finding of fact did not necessarily in law lead 
to the conclusion that there was a local custom by virtue of which the casement 
now claimed by the defendants was acquired. 

Where a local custom excluding or limiting the general rules of law is set up a 
Court should not decide that it exists unless such Court is satisfied of its reason- 
ableness and its certainty as to extent and application, and is further satisfied by 
the evidence that the enjoyment of the right was not by leave granted, or by 
stealth, or by force, and that it had been openly enjoyed for such a length of time 
as suggests that originally, by agreement or otherwise the usage had become 
a customary law of the place in respect of the persons and things which it con- 
cerned. 

[P., 29 A. 434 = A.W.N. (1906) 80 ; 23 B. 666; 1 Ind. Cas, 604 (607) = 21 P.R 1909 = 
32P.L R. 1909 = 27 P.W R. 1909; Appp.. 20 M. 399; R., .93 A, 257 (258)=8 
A.L.J. I0(ll)=9 1nd. Cas. 198; 2 A.L.J. 790 = A.W.N. (1905) 266.] 

This was an appeal under s. 10 of the Letters Patent from the judg- 
ment of Aikman, J., in S. A. No. 388 of 1893, reported in the I. L. R., 16 
AH. 178. q.v. The facts of tbe case are fully stated in the judgment of 
the Court. 
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Mr. D. N. Banerji and Bal)u Jogindro Nath Chaudhri, for fche appel- 
lant. 

Mr. Amir-ud-din, for the respondents. 

JUDGMENT. 

Edge, C.J. and Banerji, T. — Tne plaintitf, who is the appellant in 
this appeal under s. 10 of the Letters PatenD, brought his suit for the 
possession of a piece of land, which, he alleged, formed part of the court- 
yard of his kothi, and for the demolition of a chabutra thereon, which 
the defendants claimed the right to maintain and use. The defendants 
in their written statement denied the plaintiff’s title, and alleged that 
they always used the chabutra as a sitting place, and that during the 
Moharram the tazias and alums were exhibited upon the chabutra and a 
takht was placed upon it. At the trial in the Court of the Munsif it was 
orally pleaded on behalf of the defendants that they had obtained a title 
to the land and chabutra by adverse possession. 

The Munsif found that the land in question was the plaintiff’s and 
was part of tbe court-yard of bis kothi and that the defendants had not 
acquired any title to it by adverse possession. This is what [89] the 
Munsif said on the question of adverse possession in his judgment: — 

“ I am inclined to think that the defendants and other ynirasis of the 
locality have been laying their on this land during the Moharram. 

This is the only right which the defendants have acquired by long and 
uninterrupted usage. I cannot go so far as to hold that such possession 
amounts to adverse possession.” Further on in the judgment tbe Munsif, 
after discussing some decisions, found as follows: — *’ I therefore hold that 
the defendants, by virtue of an old custom, have acquired right to lay 
their tazias on this snot during the Moharram only and perform the cere- 
monies incidental to it,” and he gave the plaintiff a decree for possession 
of tbe land and for demolition of the chabutra, but reserved to the defend- 
ants a right to erect, two days prior to each Moharram, a temporary 
chabutra on the piece of land and to use such chabutra by laying upon 
it their tazias and performing unon it tbe incidental ceremonies from the 
Ist to the 12th days inclusive of the Moharram in each year. From that 
decree the plaintiff appealed, as did also the defendants, to the Court of 
tbe District Judge of Bareilly. The learned District Judge found that the 
land in question was the plaintiff’s and that the defendants had acquired 
no right by prescription to use the land or the chabutra and that no cus- 
tom to use the land or chabutra had been established. After stating his 

reasons, with which we agree, for holding that the defendants had acquir- 
ed no easement by prescription, he thus discussed the question of a 
custom : — 

“ Have the defendants and other mirasis a customary right to use the 
land for stationing their tazias and alums at the time of the Moharram? 
Assuming that such rights might possibly be acquired against proprietors of 
land by a class only out of the public, I think proof is requisite that the 
use has been of right and had not a merely permissive origin, and that the 
right should be distinctly claimed as by custom. Now in the present case, 
beyond the mere fact that various mirasis, whose connexion with each 
other ia not established, have, within a period of twenty years or so, 
placed tazias on the land and sung there, I find no evidence of a right. 
[90] The particular part of Bareilly does not seem to have been long 
inhabited and the only clue to the origin of the use is a suggestion by 
Chaudhri Shib Lai, witness for the defendants, that his ancestor may 
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have permitted it when he was zamiodar. But besides this, the clefond- 
ants do not set up a claim to customary user, but pleaded a proprietary 
right which they have faded to establish.” The District .Judge allowed 
the plainfciflf's app.'al, and varied the dooree of the Munsif by directing 
that the chabutra be removed without permission to the defendants to 
re-build temporarily. 

From the decree of the District Judge the defendants appealed to this 
Court. The appeal was heard hy our brother Aikrnan. He was of opinion 
that the defendants had in their written statement claimed a customary 
right to use the land and chabutra for the ceremonies of the Moharram. 
Our brother .\ikman in his judgment said: — “There was evidence in this 
case that the inirasis, to which caste the defondauts-appellanbs belong, had 
for a period of twenty years or so placed tazias on the disputed plot and 
sung there. There was a suggestion that this was by leave of the zamin- 
dar, but there was no evidence in support of this. In my opinion the facts 
found by the District Judge are sutticient to establish the custom set up 
by the appellants,” and he restored the decree of the Munsif. From that 
decree of our brother Aikrnan this appeal has been brought by the plaintiff. 

It is obvious from the findings of the District Judge that no easement 
by prescription had been proved in this case. There was no dominant 
tenement. It was not proved that the defendants or any of triem iiad as 
of right and without interruption and for twenty years enjoyed a right to 
use the land or the chabutra for any purpose whatsoever. All that was 
proved, according to the tindings of the District Judge, was “that various 
mirasis, whose connexion with each other in not established, have within 
a period of twenty years or so placed tazias on the land and sung there,” 
We are bound by the findings of fact of the lower appellate Court, but we 
are not bound by the conclusions of law of the lower appellate Court. 
What we have to consider is, does the fact which the District Judge 
[913 found — that various mirasis whose connexion with each other was 
not proved, had ” within a period of twenty years or so placed tazias on 
the laud and sung there,” — unexplained, necessarily in law lead to the 
conclusion that there was a local custom by virtue of which the easement 
now claimed by the defendants was acquired ? 

If that fact found by the District Judge and unexplained does not 
necessarily in law lead to that conclusion, the decree of the District Judge 
was by reason of ss. 581 and 585 of the Code of Civil Procedure final and 
Don-appealable. 

Section 18 of the Indian Basements Act, 1882 (Act No. V of 1882) 
leaves at large the question of law how a local custom may bo established. 
As such a local custom as is now setup on behalf of the defendants 
excludes or limits the operation of the general rule of law that a proprie- 
tor or other person lawfully in the possession of land, and whose rights 
are not controlled or limited expressly or impliedly by Statute law, by 
grant, or by contract, has an exclusive right to the use or enjoyment of 
his land for all purposes not injurious to the rights of his neighbours, it is 
necessary that those setting un such a custom as that in the present case 
should be put to strict proof of the custom alleged by them. 

A local custom to have the effect of excluding or limiting the opera- 
tion of the general rules of law must be reasonable and certain. A local 
custom as a general rule is proved by good evidence of a usage which has 
obtained the force of law within the particular district, city, mohalla or 
village, or at the particular place, in respect of the persons and things 
which It concerns. Where it is sought to establish a local custom by 
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which the residents or any section of them of a particular district, city, 
village or place are entitled to commit on land not belonging to or occu- 
pied by them, acts whicb, if there wa's no such custom, would be acts of 
trespass, the custom must be proved by reliable evidence of such repeated 
acts openly done, which have been assented and submitted to, as leads to 
the conclusion that the usage has by agreement or otherwise become the 
local law of the place in respect of the person or things which it concerns. 
In order to establish a customary right to do acts which would otber- 
[92] wise be acts of trespass on the property of another the enjoyment 
must have -been as of right, and neither by violence nor by stealth, nor by 
leave asked from time to time. We cannot in these Provinces apply the 
principle of the English Common Law that a custom is not proved if it is 
shown not to have been immemorial. To apply such a principle as we have 
been urged by the counsel for the appellant to do would be to destroy 
many customary rights of modern growth in villages and other places. 
The Statute law of India does not prescribe any period of enjoyment 
during which, in order to establish a local custom, it must be proved that 
a right claimed to have been enjoyed as by local custom was enjoyed. 
And in our opinion it would be inexpedient and fraught with the 
risk of disturbing perfectly reasonable and advantageous local usages 
regarded and observed by all concerned as customs to attempt to prescribe 
any such period. 

In our opinion a Court should not decide that a local custom, such 
as that set up in this case, exists, unless the Court is satisfied of its rea- 
sonableness and its certainty as to extent and application, and is further 
satisfied by the evidence that the enjoyment of the right was not by leave 
granted or by stealth or by force, and that it had been openly enjoyed for 
such a length of time as suggests that originally, by agreement or otherwise, 
the usage had become a customary law of the place in respect of the persons 
and things which it concerned. 

As we understand the judgment of the District Judge, all which be 
found to have been proved by the evidence was that different mirasis had 
within a period of about twenty years before suit placed, during the 
Moharram, tazias upon the land and had sung there, but that it was not 
proved, at any rate to his satisfaction, that there was any connexion 
between such different mirasis, or that they represented the body of 
mimsts of Bareilly, or even of the particular mohalla or part of Bareilly 
in which the plaintiff’s land is situate. We cannot say that in law the 
District Judge was bound, on the evidence before him in first appeal, to 
hold that a local custom under which the defendants could lawfully and 
adversely to the plaintiff [93] go upon his land or maintain or erect a 
chabutra there was established. Under such circumstances we allow this 
appeal with costs, and, setting aside the decree of this Court, we restore 
and affirm the decree of the District Judge. 

Appeal decreed. 
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17 A. 93 = 15A.W.N.(1895) 16. 

APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice, and Mr. Justice Banerji. 


Muhammad Kabim-ullah Khan {Plaintiff) v. Amani Begam 
AND OTHERS {Defendants)/ [llth Januiiry, 189-j.j 

Mu)iammadan law—Dotvcr—Widotr’s lien jor doner— Suit by heir claimimj possession 
xoHhoutpaxoncnt of proportionate share of dower— Burden of proof as to nature of 
widow’s pos.>it!ssion. 

Wben a Muhammadan widow is in possession, and has been for some time in 
undistuebed possession of property which had been of her husband in his life- 
time, and dower is admitted or proved to be due to her, it lies upon the heir who 
claims partition without payment of his proportion of dower to prove that the 
Muhammadan widow was not let into possession by her husband in lieu of dower 
oc did not obtain possession in lieu of dower after her husband's death with the 
consent or by the acquiescence of the heirs. 

[R., 35 C. 120 = 8 C.L.J. 245=12 C.W.N. 16; 33 C 475 (478)= 13 C.L.J. 427 (4^‘J)=U 
Ind. Gas. 1031 (1033) ; D.. lUOO R.L R. p. 335.] 

This was an appeal urnlor s. 10 of the Lotters Patent from the 
judgment of Burkitt, J.. in S. A. No. 910 of 1893, reported in I. L. K., IG 
All. at D. 225. The facts of the case were as follows 

The plaintiff sued as heir to one Mahmud Khan for partition of certain 
immoveable property alleged to have been oi Mainnud Khan in his life-time. 
He impleaded as defendants Musammut Amani Begam and Musammab 
Moti Begam the two widows of Mahmud Khan. Musarnmat Mahbub 
Begam the widow of one Umar Khan deceased, brother to Mabmud Khan, 
and certain other persons who. be stated, with himself comprised the 
entire list of the heirs of Mahmud Khan. He claimed possession by parti- 
tion of 21 sihams out of 128 sihams in two houses speciiiud in the plaint, 
of which the widows were apparently in possession, but he did not offer 
to pay any portion of any dowor-deht which miglit be due to the widows 
or any of them, nor did he mention that any such dower-dohb was due. 

[ 94 ] Amani Begam, the principal defendant, pleaded inter alia that 
the property claimed was in possession partly of herself, partly of Mahbub 
Begam and partly of one Husaini Begam, the widow of a brother of 
Mahmud Khan (who, she alleged, was a necessary party to the suit, which 
was therefore bad for misjoinder) ; the possession of herself and of Mahbub 
Begam being in lieu of the respective dower-debts due to them. She also 
pleaded that the suit was a collusive suit brought at the instance of one 
of the defendants, who had purchased the rights of some of the other 
defendants as a speculation, and further denied the plaintiff’s title as an 
heir to Mahmud Khan. 

The defendant Mahbub Begam also pleaded possession in lieu of her 
dower-debt and denied that the plaintiff or the defendants Nos. 4, 5 and 6 
bad any title by inheritance. Those defendants admitted the plaintiff's 
claim and prayed to be exempted from costs. The defendants Moti Begam 
and Abdul Rahman (the alleged vendee of a portion of the property in 
suit) entered no appearance. 

The Court of first instance (Munsif of Sambhal) found that the 
pedigree given by the plaintiff was correct ; that Husaini Begam was not a 
necessary party to the suit ; that the three principal defendants were in 
possession in lieu of their respective dower-debts, and that the plaintiff 

• Letters Patent Appeal No. 23 of 1894. 
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was not entitled to succeed on the plaint as framed. It accordingly 
dismissed the plaintiff’s suit. 

The plaintiff appealed, and the lower appellate Court (Subordinate 

Judge of Moradabad) made an order of remand for decision of the issue. 

“ Did the widows of Mahmud Khan get possession of his estate in lieu of 
their dower with the consent express or implied of his heirs ?” 

This order of remand was set aside on appeal by the High Court, and 
the appeal to the lower appellate Court again came on for hearing, when the 
Court recorded the following finding:— “ From the evidence on the record 
it is not conclusively proved that the defendant [i.e„ the principal defendant 
Amani Begam) came into possession in lieu of dower-debt with tbe permis- 
sion and consent of the [95] heirs of the husband. It is also worthy of 
consideration' that the defendant (female) did not even consider the 
plaintiff as heir of her husband. Then there was no reason why she 
would have obtained his consent. The genealogical table filed by the 
plaintiff is proved bo he correct, and it is also proved satisfactorily that 
the plaintiff is heir of Mahmud Khan. Tbe sihams (shares) alleged by 
the plaintiff are correct according to Muhammadan law." The lower 
appellate Court then proceeded to decree the plaintiff’s appeal. 

The defendants .\mani Begam and others thereupon appealed to the 
High Court, and the appeal coming on for bearing before Burkibb, J., was 
decreed and the decree of the Court of first instance restored on the 15th 
of February 1894. 

The plaintiff then appealed under s. 10 of the Letters Patent. 

Muushi Uadho Prasad, for tbe appellant. 

Mr. Abdul Majid, for the respondents. 


JUDGMENT. 

Edge, 0. J. and Banerji, J. — This appeal has arisen out of a suit 
brought for possession by partition by one of the heirs of a deceased 
Muhammadan. The property in dispute was a house in which the Muham- 
madan had lived. Two of the defendanbs-respondenbs were widows of 
the deceased Muhammadan, and after his death they continued to 
live in the house in undisputed possession for more than a year. They 
resisted the suit on the ground that they wore in possession for their dower. 
It is found that dower in fact was due. Tne case came before our brother 
Burkibt on appeal on behalf of the defendants. He allowed the appeal and 
dismissed the plaintiff’s suit. This appeal has been brought by the plaint- 
iff. What the Subordinate Judge found in first appeal with regard to 
possession for dower was this — ‘ From the evidence on record it is not con- 
clusively proved that the defendants came into possession in lieu of dower 
with the permission and consent of the heirs." It appears to us that when 
a Muhammadan widow is in possession and has been for some time in undis- 
turbed possession, and dower is admitted or proved bo be due bo her, it lies 
[96] upon the heir who claims partition without payment of his proportion 
of dower to prove that tbe Muhammadan widow was nob led into posses- 
sion by her husband in lieu of dower, or did not obtain possession in lieu 
of dower after her husband’s death with the consent or by tbe acquies- 
cence of the heirs. The Subordinate Judge put the onus upon tbe wrong 
party in our opinion. We adhere to our judgment delivered in Ainamt- 
un-nissa v. Bashir-un-nissa. (F. A. No. 312 of 1893, decided on the 12th 
of December, 1894, svprx p. 77) on tbe question as to whether a 
Muhammadan widow who is proved not to have obtained possession in 
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lieu of dower either from her husband or with the consent or acquies' 
cenco of the heirs, has or has nob a lien over the property. It appears 
to us that that judgment does not touch the present case. We have been 
again referred to a judgment of their Lordships of the Privy Council 
in Mussiunat Bcbee Bachiin v. Sheikh Hamid IloS'ieiii (1), and it has 
been contended that it appears, as was assumed by our brother Burkitt 
in the present case, that iu that case the Muhammadan widow had 
obtained possession iu lieu of her dower after her husband's death. 
In our opinion that fact does not appear from the report. In 1851, the 
Muhammadan widow in that case instituted proceedings before the 
Collector to obtain mutation of names in her favour, her husband having 
died in the previous month. It i.s stated in the report —• ** She alleged in 
her petition that she was in possession by right of inlieritance and also 
on account of her dower.” It was argued from the passage that it neces- 
sarily follosvs that she claimed to have obtained possession in lieu of her 
dower after her husband’s death. That does not follow in oiir judgment. 
If she had been put in possession by her husband in his lifetime in lieu 
of dower she would probably ilescrihe her possession after his death as a 
possession by right of inheritance and also on account of dower. In this 
case, it not having been found as a fact that these ladies had not obtained 
possession in lieu of dower with the consent or by the acquiescence of the 
heirs, the plaintiti failed to prove the right to partition without the pay- 
ment of his proportionate share of dower. 

[97] Although we do not argee with the propositions of law of our 
brother Burkitt, we, for the above reasons, dismiss this appeal with costs. 

Appeal dismissed. 


17 A. 97»1S A.W.N. (1895) 17. 

APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice, and Mr. Justice Banerji. 


GiiNUA Mal and anothku ( Defendants ) v . Pirbhu Lal ( PlaintiJ ). 

[14th January, 1895.] 

Civil Procedure Code, s. 373 — “ Order ” — “ Decree" — Appeal. 

An oriier under a. 373 of the Code of Civil Procedure allowiog a plaintiff to 
withdraw his fuit with liberty tn bring a fresh suit on the same cause of action 
is uoii appealable, not being a decree within tbe meaning ofs. 2 of tbe Code nor 
one of the orders from which ari appeal is allowed by s. 689. Kalian Singh v. 
Lekhraj Singh [2], Jagdesh Chaudhri w Tulshi Chaudhri rii, Zalturi v Dina 
Nafh (4) and Jogodindro Nath v. Saruf Suniuri Debi (5) referred lo Ganaa Ram 
V. Data i2czm t6t not followed. 

[F., I Ind. Oas. 604 (607) = 2l P.R. 1909 = 27 P.W.R. 1909 = 32 P.L.R. 1909.] 

The plaintiff sued iu the Court of tbe Munsif of Pilibhit for the demo- 
lition of a wall which, he alleged, tiie defendants had wrongfully constructed 
upon land belonging to him. While the suit was pending in the Munsifs 
Court, the plaintiff applied under s. 373 of the Code of Civil Procedure for 
leave to withdraw bis suit with liberty to bring a fresh suit on the same 
cause of action, on the ground that since the filing of the plaint the defend- 
a nta bad made further erection s upon land belonging to him. Tbe 

• Letters Patcot Appeal No. 28 of 1891. 
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Munsif rejected this application, and proceeding to try the suit on the 
merits, dismissed the plaintiff's claim. 

The plaintiff appealed, and the lower appellate Court (Subordinate 
Judge of Bareilly) holding that the first Court should have allowed the 
plaintiff to withdraw, made an order under s. 373 of the Code in his favour. 

Against this order the defendants appealed to the High Court. The 
appeal coming on for hearing before a single Judge, the respondent (plaint- 
iff) took a preliminary objection that no appeal lay from [98] the order 
under s. 373. This objection was allowed and the appeal dismissed. 

The defendants thereupon appealed under s. 10 of the Letters Patent. 

Mr. J. Sivieo7i, for the appellants. 

Munshi Gohiiul Prasad^ for the respondent. 


JUDGMENT. 

Edge, C. J. and Banerji, J. — This is an appeal brought by the 
defendants in the suit under s. 10 of the Letters Patent. In the Court of 
the Munsif, the plaintiff asked permission to withdraw from the suit with 
liberty to bring a fresh suit. The Munsif declined to give such permission, 
and finally made a decree dismissing the suit. The plaintiff appealed from 
that decree, and in the Court of first appeal, he urged that there were suffi- 
cient grounds for the granting of permission to him to withdraw the suit 
with liberty to bring a fresh suit. The Judge of the Court of first appeal, 
bolding that view, gave permission under s. 373 of Act No. XIV of 1882, 
to bho plaintiff to withdraw the suit with liberty to bring a fresh suit, and 
stated that the result would be that the decree of the Munsif would be set 
aside. That order was within the power of the Court of first appeal by 
reason of s. 582 of the Code. From that order granting permission the 
defendants appealed to this Court. The appeal lay to a single Judge, and our 
brother Blair, holding that no appeal lay from an order under s. 373 of Act 
No. XIV of 1882, dismissed the appeal. From that decree of our brother 
Blair, the defendants have brought this appeal. Mr. Simeon for the appel- 
lants has relied upon the decision of Mr. Justice Straight in Ganga Ram 
V. Data Ram (1), which case was very similar to the present, there having 
been there a decision by the first Court and permission granted under 
8. 373 by the first appellate Court. On the other hand, Mr. Viddya Gharan 
Singh relies upon the decision of Mr. Justice Oldfield and Mr. Justice 
Brodhursb in Kalian Singh v. Lekhraj Singh (2), the decision of our 
brother Burkibb in Jagdesh Chaudhri v. Tulshi Ghoiidhri (3), the deci- 
sion of our brother Aikman in Zahuri v. Dina [99] Nath, (Weekly 
Notes for 1893, p. 204) and the decision of Mr. Justice Trevelyan 
and Mr. Justice G. Banerji, in the case of Jogodindro Nath v. Sarut 
Sunduri Debi (4). In support of the appeal there is merely the 
decision of Mr. Justice Straight. In the case in which be expressed 
that opinion Mr. Justice Tyrrell, who was sitting with him, expressed no 
opinion on the point. There are thus in support of the contrary view the 
decisions of Mr. Justice Oldfield, Mr. Justice Brodhurst, Mr. Justice 
Trevelyan, Mr. Justice G. Banerji, Mr. Justice Burkitb, Mr. Justice Aik- 
man and the decision at present under appeal of Mr. Justice Blair. The 
balance of authority is oerbainly in favour of the respondent. When per- 
mission is given under s. 373, there is no formal or other expression of an 
adjudication upon any right claimed or defence set up, and such a per- 
mission does not decide the suit, or, if the permission be given in the 
course of an appeal, the appeal or the suit. Gonseguently, tbe^order 

(1) e A. 82. (2) n A. 211. (3) 16 A. 19. (4) 18 0. 322. 


388 



yiii] 


JANKI KUAR V. SARUP RANI 


17 All. 100 


giving permission is not a decree as defined in s. 2 of Act No. XIV of 
1882. It is, however, an order granting permission, but it is not one of 
the ordei’s which is appealable under s. 588 of the same Act. When an 
order is made under s. 373 in the course of an appeal permitting the plaint- 
iff to withdraw the suit with liberty to bring a fresh suit, it decides 
nothing as to the merits of the decree of the first Court, but it merely 
wipes out that decree by reason of the suit being withdrawn. We dis- 
miss this appeal with costs. 

Appeal dis7Jiissed. 
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Jan. 14. 
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late 

Civil. 

17 A. 97 => 
16 A.W.N. 
(1899) 17. 


17 A. 99 = 15 A.W.N. (1693) 19. 

APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice, and Mr. Justice Bancrji. 


Janki Kuau (J adgment-dehior) v. Sarup Rani and another 

(Decree-holders). [18th January, 1895.] 

Execution oj decree - Civil Procedure Code, as. 253. 582, 583— Secari(^ for performance 
of decree of appellate Courts Meihxl of enforcing such security. 

Where in an appeal security has rcon given to the appellate Court for the due 
performance of such decree as it inav pass, the decree-holder may enforce such 
[100] security in the manner provided for by s. 253 of the Code of Civil 
Procidure. Bans Bahadur Singh v. Mughla Begam (1) followed. Thirumalai 
V. liamayyar (2) and Venkapa Naik v. Baslingapa (3) approved. Kali Charun 
Siyigh v. Balgobind Singh (4) and Tokhan Singh v. Udwant Singh (5) dissented 
from. 

[Diss., 32 C. 494 = 1 C.L.J. 116 = 9 C.W.N. 372 ; F.. 4 L.B.R. 197 = 14 Bur. L.R. 170; 
109 P.R. 1900=1 P.L.R. 1907; R., 25 B. 409; 31 B. 128 = 8 Bom. L.R. 932; 
13 C.P.L.R. 106 ; 7 O.C. 210.] 

In this case the decree-holders l)ad obtained a decree from the Court 
of the Subordinate Judge of Cawnpore. That decree was affirmed on 
appeal by the High Court. The decree-holders applied more than once 
for execution, but specifying in their applications the decree of the lower 
appellate Court and not that of the High Court. Their applications were, 
however, granted and execution proceeded ; but on a subsequent similar 
application being made the judgment-debtor raised an objection that the 
wrong decree bad been named. The Subordinate Judge overruled that 
objection, applying the principle of s. 13 of Act No. XIV of 1882. The 
decree-holders sought to execute their decree by sale of certain property 
included in a security bond given for the performance of the decree which 
the High Court might pass in appeal. 

The judgment-debtor on her objection being disallowed appealed to 
the High Court, and pleaded inter alia that, the decree having been incor- 
rectly stated in tlie application for execution, that application could not 
be granted ; that the principle of res judicata did not apply, and that the 
decree-holders could not enforce the decree in respect of the property 
covered by the security bond without first obtaining a decree for sale 
under section 99 of the Transfer of Property Act, 1882. 


* Letters Patent Appeal No. 9 of 1894. 

(2) J3M.1. 

(6) 22 C. 25. 
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dismissed by Burkifct. J., on the 6th of February 
1894, and from that decision the judgment-debtor appealed under a. 10 of 
the Letters Patent. 

Babu Becha Bam Bhattacharji, for the appellant. 

Munsbi Bam Prasad, for the respondents. 


JUDGMENT. 

Edge, G. J., and Banerji, J. — This is an appeal in execution nroceed- 
ings. The decree-holder obtained a decree from the Court [101] of the 
Subordinate Judge of Cawnpore. His opponents appealed to the High 
Court. The decree of the Subordinate Judge was confirmed by the High 
Court with costs. The decree-holder subsequently applied for execution 
of the decree of the Court of first instance. An order for execution was 
made and execution proceeded. This is a subsequent application to 
further execute the same decree, by the assignees of the decree- holder. 
The judgment-debtor objects that the decree which could bo executed 
was not the decree of the Subordinate Judge, but the decree of the High 
Court, It is perfectly true that the decree of the Subordinate Judge did 
merge in the decree of the High Court, but this point is not open to the 
judgment-debtor now. It was a point which the judgment-debtor could 
have taken in the previous application. It was not taken by her, and the 
principle of ros judicata applies, and she is not now entitled to say that 
the decree of the Subordinate Judge is not the decree which can be 
executed. Mr. Becha Bam contended that the principle of res judicata 
did not apply because his client did not think it convenient to raise that 
objection on the previous application. The principle of res judicata does 
not depend upon the convenience, interest or motive of the litigant. It 
depends upon whether it was open to the litigant to raise the point on 
the previous occasion, and this point not having been raised by her then 
she cannot open it now. 

In execution of the decree the judgment-creditors, the present decree- 
holders, asked the Court to put its process in execution by sale of property 
included in a security bond given for the performance of the decree which 
the High Court might pass in appeal. It is contended by Mr, Becha Bam 
that 3. 99 of the Transfer of Property Act, 1882, limits the rights of these 
decree-holders, so f ir as the security bond is concerned, to a suit, and that 
8. 253 of the Code of Civil Procedure does not apply to the case. Section 
99 of the Transfer of Property Act has, in our opinion, no application to 
the enforcement, by a process of the Court, of a security bond given to 
the Court for the performance of its decree. We are also of opinion that a 
security bond given to an appellate Court can be [102] enforced in the 
same way as a security bond can be enforced under s. 253 of the Code of 
Civil Procedure. We are supported in that opinion by the judgment of 
the High Court of Madras in Thirumalai v. Bamayyar (1), by a judgment 
of the High Court of Bombay in Venkapa Naik v. Baslingapa (2), and by 
the judgment of the majority of the Full Bench in this Court in Bans 
Bahadur Singh v. Mu^hla Begam (3). It appears to us that when an 
appellate Court is given by law power to require a security bond to be 
given for the performance of its decree, as for instance under s. 545 of the 
Code of Civil Procedure, 1882, it was not the intention of the Legisla- 
ture that the hood should be given by one party to the other, or that 
the bond given to the Court should not be enforced by ordinary process, 




(1) 13 M. 


(2) 12 B. 411. 

390 


(3} 2 A. 604. 



BADI-UN-NISSA V. SHAMS-UD-DIN 


17 All. 103 


YlII.l 


similar to that under s. 253 in the case of a aecmity bond Riven in the 
suit; and it could not have been the intention that the Court should sue 
upon the bond, or that it should bo necessui-y for the Court to assign ^the 
bond for some other person to sue upon it. In our opinion ss 582 and 583 
of the Code of Civil Procedure made applicable in the case of a security 
bond given to an appellate Court s. 253 of the same Code. The provision 
in 8. 363 of the Code that “ in the case of a surety such security mav bo 
realised in manner provided by s. 253 ” was necessary, as s. 363 applies 
to circumstances arising subsequent to the decree of the first Court a id 
is not in the chapters relating to the powers of appellate Courts. Our 
attention has been drasvn to the case of Kali Gliarun Singh v. Balgobind 
Singh (1), subsequently followed in the case of Tokhan Singh v, Udtvant 
Singh (2). In our opinion the view of law as stated in the cases lu 
Madras and Bombay and by the majority of the Full Bench of this Court 
is right. The other objections were purely technical, and even from a 
technical point of view there was no substance; in them. We dismiss 

this appeal with casts. , , • ■ i 

Appeal disniissca . 
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[103] APPEBBATE CIVIB. 

Before Sir John Edge, Kt., Chief JuHice, and 

Mr. Justice Banerji. 


B.\DI-UN-NISS.A {J udginc.ni-dchtor) v. SHAMS-UD-DI.S AND 
OTHERS [DecvRC-holdeTs) [2l8t January, 1895.] 

Act No. XP 0 / 1877 {Indian Limitation Acti, sch ii. art. lld-^Limilation—Date of 
final decre.: or order of the Appellate Court— Execution of decree 

Certain plaintiffs obtained a decree for pre-emption in respect of four villages. 
The deleoaaDt app.^aled. and ihe low. r appellate Court dismissed the appeal. 
The defend.int again app-^alcd. but in bus appeal only questioned the d.-nsion of 
the lower appellate Court io respect ol two of thevillagei in suit. In this second 
aoDoal tbc plaintiffs’ suit was dismbsed hs to one of the villages with regard to 
which the appeal was preferred and the defendant’s appeal was dismissed as to 

the other. 

Held that in respect of nil the three villages as fo which the final decree stood 
in favo r of the plaintiffs, limitation began to run against the decree-holders 
from the date of the decree in second appeal, and not as to two of them from the 
date of the lower appellate Court’s decree. Hur Proshaud Roy v. Enayet 
Rossein Sangram Singh v. Bujhirat Singh (4) and Mos/iiaf-un-ntssa v. 

Rani (5, distinguished. 

The facts of this case are as follows : — 

The plaintiffs-respondents obtained a decree for pre-emption in res- 
pect of shares in four villages sold under a single instrument for a single 
price, viz., Ujhani, Qayam-ud-dinpur, Hasanpur and Bhonka. The defend- 
ant appealed in respect of all four villages, and the lower appellate Court 
upheld the decree of the Court of first instance on the 19th of December 
1889. The defendant appealed to the High Court in respect of Ujhani and 
Hasanpur only, and on the 16th November 1892 the High Court decreed 
the appeal as regards Ujhani, but dismissed it as to Hasanpur. On the 
9bh of March 1893 the plaintiffs applied for execution of their decree by 

• Letters Patent Appeal No. 94 of 1994, 
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delivery of possession of Qayain-ud-dinpur, Bhonka and Hasanpur. The 
defendant objected tiiat execution of the decree so far as it related to 
Qayam-ud-dinpur and Bhonka was barred by limitation. The Munsif, in 
whose Court the application was made, disallowed the objection. 

[104] The judgment-debtor appealed and her appeal was decreed 
by the Subordinate Judge. 

Tlie decree-holders then appealed to tlie High Court, which, on tlie 

19th of April 1894. decreed tlie appeal and restored the order of the 
Munsif. 

From this decree the judgment-debtor appealed under s. 10 of the 

Letters Patent. 

Munshi Bam Prasad, for the appellant. 

Babu Datti Lai, for the respondents. 


JUDGMENT. 

Edge, C. J. and Banerji, J. — The respondents here obtained a 
decree for pre-emption of certain sliares in four villages, whicii we shall 
call respectively No. 1, No. 2, No. 3 and No. 4 villages. The appellant, 
who \yas_ the defendant in the suit, appealed that decree to the Court of 
the District Judge. The District Judge on the 19th of December 1889, 
dismissed the appeal and confirmed tlie decree of the Court of first 
instance. From that decree of the District Judge, the defendant appealed 
to this Court, in respect only of villages 1 and 3. By his appeal he did 
not question the decree so far as villages 2 and 4 were concerned. On 
tlie 10th of November 1892, this Court varied the decree of the Court 
below by dismissing the plaintiff's suit so far as village No. 1 was con- 
cerned, and dismissed the defendant’s appeal as bo No. 3. On the 29th 
March 1893, the plaintiffs applied for execution of their decree in respect 
of villages Nos. 2, 3, and 4. To that application the defendant objected 
in respect of villages 2 and 4 that the execution was barred by three 
years’ limitation. The Court executing the decree disallowed the objec- 
tion. The Subordinate Judge in appeal reversed the decree of the first 
Court and allowed the objection. The plaintiff appealed to this Coui-b, 
and Mr. Justice Tyrrell in appeal reversed the decree of the Subordinate 
Judge and restored that of the Court of first instance. From that decree 
of Mr. Justice Tyrrell tins appeal has been brought under s. 10 of the 
Letters Patent. 

It has been contended by Munshi Ram Prasad for the appellant 
that the decree of the District Judge became final as to villages 2 
[405] and 4, and that the three years’ limitation prescribed by article 179 
of schedule ii of Act No. XV of 1877, began to run, so far as villages 2 and 
4 are concerned, from the 19th of December 1889, which was the date of 
the decree of the District Judge in the appeal in the suit. He has cited 
the following cases : — Bur Proshad Boy v. Enayet Hossein (1), Sangram 
Singh y. Bujharat Singh (2) and Mashiat-un-nis$a v. Bani [3) ; but in 
these cases all the parties to the suit were not parties to the various appeals 
from the decree in the suit. The decree of this Court in the appeal in the 
suit as a matter of fact varied the decree in the suit by dismissing the suit 
of the plaintiffs as to one of the villages. There was consequently, in our 
opinion, no final decree between these parties until the decree of this 
Court was made. It is true that this Court, in the appeal to it, was bound 
to treat as final the rights of the parties qvd villages 2 and 4, as those 
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villages were not the subject of appeal to it, but still it was tlie decree of 
the High Court which becama the final decree between the parties to the 
suit. This case is distinguishable from those cited to us, for in those 
cases, as some of the parties to the earlier decrees were not parties to tlie 
subsequent decrees, the earlier decrees became final in the suit, so far as 
they were concerned, as between themselves, but here the final decree in 
the suit between tlie parties was the decree of tliis Court. We are, conse- 
quently, of opinion that paragraph 2 of article 179 of schedule ii of tlie 
Indian Limitation Act, 1877, applies in this case, and that the application 
for execution was in time. 

The appeal is dismissed with costs. Appeal dismissed. 
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[106] PRIVY COUNCIL. 

Present : 

Lords Ilalsburii, Hobhoiise, Shand, mid Davey, and Sir R. Couch. 

[On appeal from the Uigh Court at Allahabad.} 

ThakUR Prasad Petitioner [Appellant] v. Fakir-ULLAH 
Objector [Respondent). L7th & 24th November, 1894.] 

Effect as regards limitation of striking off petition for execution of decree— Seccnid applU 
cation, luithont express leave granted when the first was sh uck off, ss. 373, 047, of the 
Code of Civil Procedure inapplicable heie—Act VI of 189 ss. 4 and .5. 

It is clear, both from the Oodo of Civil Procedure i»seR, aod from the provisions 
of the Limitation Act of 1877, thU a succession of applications for execution is 
contemplated. Section 617, Civil Procedure, cannot, on its true construction, bo 
applied to execution of decree, and was inapplicable to petitions for execution 
before, and independently of, the passing of Aot VI of 1892, sections 4 and 5. 

A first application for execution of a dccr.>e having boen, ou the decrec*holder’s 
petition, struok of! the list of cases pending for bearing, a second application was 
made within the period of limitation. 

Beld, that the first application, notwithstanding that the order striking it 
off had been made, was not annulled, but afforded a fresh starting point for 
limitation. 

Beld also, that althooglithe petition for execution had been withdrawn with- 
out leave to apply again having been expresiily granted by the Court, the peti- 
tioner's right to renew his petition. within due time, remained. The provisions 
of section 373, which could only have applied through the effect of section 647, 
bad not been rendered applicable thereby to petitions for execution. 

Thejudgmont in Sarju Prasad v. Sita Ram (1) overruled. That in Bunko 
Behary Qangopadhya v. Nil Madhub Chultopaihya (2) approved. 

[Rel 00, 15 O L.J. 89 = 13 Ind. Oas. 365 (369) ; P., 24 C. 197 = 1 C.W.N. 236 ; 6 A.L. 
J. 760 (761) = 3 Ind.Cas. 904(905); 170 P.L R. (1903); 22 P.R. 1905 = 57 P.L, 
R. 1906; Appp., 21 M. 261 (263) ; R.. 20 B. 198; 26 B. 109=3 Bom. L R. 565; 
36 B. 20 (27) = 13 Bom. L R. 487 (492i = 11 Ind. Cas. 654 (556) ; 89 0. 265 (273) 
= 14 0.L.J. 43l(485)=121nd. Cas. 151 (153); 26 M. 438 ; 8 O L.J. 276; 12 0, 
L.J. 185=14 C.W.N. 924 (929) = 7 Ind Cas. 126 ; 13 C.L.J. 632 (533) = lllnd. 
Oas. 886 (986); 16 C.L.J. 167 (189) =14 Ind Oas. 456 (457) ; 16 O.W.N. 736 (741) ; 
IS Ind. Cas. 542 <543) ; 19 Ind. Oas. 683 (694) ; 4 L.B.R. 83 (84) = 14 Bur. L.R. 
323 (325) ; 130 P.L.R. 1902; 29 P.R. 1909; D., 26 B.76 = 3 Bom.L.R 431:2 Ind. 
Oas. 156; 8 0.0. 263.] 

Appeal from decree (7th January 1890) of the High Court (3) 
reversing a decree (18th December 1888) of the Subordinate Judge of 
Allahabad. 

(I) 10 A. 71. (2) 18 0. 635. (3) 12 A. 179. 
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The effect of striking off the list of pending cases an application for 
execution came into question on two points in this appeal. First, as to 
whether a prior application had been annulled by being struck off, or 
still remained a fresh starting point for limitation, in respect of a renewal 
of the application within three years : secondly, whether or not the 
High Court had been right in applying the [107] provisions of s. 373 of 
the Code of Civil Procedure, on the construction that they had been 
rendered applicable to petitions for execution by s, 647 ; and in disallowing 
a second application where no liberty to present a fresh application had 
been given by the Court which struck off' the first. 

The appeal arose out of objections taken by the respondent, judgment- 
debtor, to the execution of a decree of the 11th of April 1883, for 
Rs. 10,320, held by the appellant, who petitioned for execution. 

On the 29th of August 1835, the decree-holder’s petition was on the 
file of the Subordinate Judge, who on that date recorded the order, striking 
it off, which appears at pp. 180, 181 and at p. 187 (as literally translated 
by Mahmood, J., in his judgment) of I.L.R., 12 All. On the 28th of August 
1888, the decree-holder tiled another application for execution, to which 
tlie judgment-deb'ors objected contending that ss. 373 and 374 of the Code 
of Civil Procedure, as construed in Sarju Prasad v. Sita Ram (1) operated 
as a bar. The Subordinate Judge disallowed the objection on the 18th of 
December 1888, giving his reasons thus: — 

“ As regards the first case of Fakir-ullah, objector, it is evident that 
tlie pleader for the decree-holder asked for striking off the case for a short 
time. The words ‘for the present’ were used by the decree-holder’s 
pleader, and were understood by the Court in one and the same 
sense, and the Court, accepting the prayer of the decree-holder’s pleader, 
sti’uck the case off the file. This proceeding, having regard to the usage 
which has obtained from a long series of years, meant nothing more than 
this, that the Court allowed the case to be temporarily struck off, recogni- 
zing indirectly the right of the decree-holder’s pleader to execute the decree 
further. Under these circumstances the case of Fakir-ullah is not fully 
governed by the precedents relied upon by the objectors.” 

An appeal was heard by the High Court (STRAIGHT and Mahmood, 
JJ.). No distinction was drawn between the facts in the case [108] above 
mentioned and the present one. They decreed the appeal, and set aside 
the order 'of the Subordinate Judge. See Fakir-ullah v. Thakur Prasad (2). 
On the 21st of July 1892, the present appeal was admitted. On the 29th 
of July 1892, Act VI of 1892, to amend the Indian Limitation Act, 1877, 
and the Code of Civil Procedure was passed with a clause rendering its 
enactment, in regard to s. 647, applicable hereto. 

On this appeal Mr. G. E. A. Ross, for the appellant, argued that the 
High Court had been in error in holding that by reason of the order passed 
on the first application for execution, the d)crae-holdei' was pracludsd 
from making the second application for execution. He was not barred by 
limitation, for the filing of the first application, though bis petition was 
struck off, gave a fresh start'ug point for limitation, an 1 the second 
application wis within time. The reason assigned bvthe High Court was 
that the first application had been withdrawn, without leave given by the 
Court, which struck the petition off its file, to renew it, whereby a second 
application was precluded under s. 373 of the Code of Civil Procedure, that 
section having been rsndered applicable, in their opinion, to executions by 

(1) 10 A. 71. (3) 12 A. 179. 
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the effect of 3. G47. But 3. 373 was not applicable, and Sarju Prasad v. Sita 
Ram (1) had been wrongly decided. Even if, however, this had been a 
right construction of s. 647, the pioceeding and order of the 5th January 
1886, were not a withdrawal of the application for execution of decree, but 
a petition for pertnission to stay proceedings for the present time. The 
explanation given by the Subordinate Judge of the practice before, and 
down to with regard to the temp^rar> withdrawal of applications for 

execution, jnstitied his finding tliat the facts of this case were nob the 
same as those in the case cited 

Reference was mad« to .\et Vf of 1892, enacting that an explanation 
should be added to s. 647, Criminal Procedure, that- it does not apply to 
applications for execution of decrees and there were cite«l : — Tara Chand 
Megraj v. Kashinath Trimbak (2) ; Eshan [l09] Ckunder Bose v. Prannath 
Nag (3) ; Bamnwdan Chetti v. Periatamhi Shervai (4) ; Bunko Behary 
Gangopadhya v. Nil Madhub Chuttopadhya (5) : Radhn Chnran v. Ma7i 
Singh (G). 

The respondent did not appear. 

Afterwards (24bh November), their Eordships’ judgment was delivered 

by Lord noiiiiorsR 
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JUDGMENT. 

In this appeal tlie appellant complains that the High Court of 
Allahabad has erred in refusing to entertain his application to execute 
a decree obtained bv him against the respondents on the 11th of April 
1883. 

The mode in which the question arises is as follows: — 

The appellant first applied for execution on the 20ih of August 1885. 
He did nob actively prosecute that application, and on the 5th of January 
1886, his pleader stated chat ilio case might he struck oil the list of 
ponding cases “for the present." Ao order was accordingly made striking 
the case oti the list “ for default." 

On the 24th of August 1888, the appellant made a second applica- 
tion. This was within three years from the date of his first application, 
and was in good time if the period of limitation was to be reckoned from 
that date ; hut out of time if the first application was to be treated as a 
nullity because it bad been struck ofi the list. The respondents pub in a 
written objection opposing the appellant’s second application on two 
grounds; one was that his first application did become a nullity. The Sub- 
ordinate Judge treated it as affording a fresh starting point of time with- 
in the terms of the Limitation Act XV of 1877, and made an order dated 
the 18bh of December 1888 disallowing the respondents’ objection. His 
opinion on this point appears to be in accordance with many decided cases, 
and the High Court have nob expressed any adverse opinion. This appeal 
is argued ex parte, and their Lordships have to look carefully at the con- 
tentions of t))e appellant; but they have no hesitation in agreeing with the 
Subordinate Judge that the application was not barred by lapse of time. 
The point on which [HO] the High Court dismissed it is quite a different 
one, which their Lordships go on to state. 

By the Civil Procedure Code of 1882 it is enacted in s. 373 that if 
the plaintiff withdraws from the suit or abandons part of the claim with- 
out the permission of the Court to bring a fresh suit, be shall be precluded 


nilOA. 71. (2) 10 B. 62 (3) 22 W. R. 612= 14 B L. R. 143. 
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from bnoging a_ fresh suit for the same matter or in respect of the same 
part. By S. 647 of the same Code it is enacted that the procedure therein 
piescnbod shall be followed as far as it can be made applicable in all 
proceedings in any Court of civil jurisdiction other than suits and appeals. 

borne short time ago, m the case of Sarju Prasad v. Sita Bam (1) a 
decision was nassed by the High Court of Allahabad, the efifeet of which 
IS stated by Mr. Justice Straight in the present case thus That where 
the circumstances and the facts in regard to an application for execution 
show that It was withdrawn at the instance of the pleader for the decree- 
holder, and that no sanction was given to its withdrawal with liberty to 
present a fresh application, any subsequent application made by that 
decree-holder was prohibited by the rule of s. 373 of the Civil Procedure 
Code read with s, 647 of the same Act." And again he says that the 
principle of s. 373 is properly applicable to execution proceedings, and 
that a decree-holder who is not desirous to proceed with an application 
for execution is in the same position as a plaintiff who desires to withdraw 
from a suit. That principle has been since adhered to in Allahabad. 

The Subordinate Judge was of course bound by the ruling of the 
High Court, but he construed liis order of the 5th January 1886 in 
combination with the statement then made by the appellant’s pleader and 
showed therefrom that further proceedings were contemplated, and that 
the order ought to be read as giving permission for such proceedings. 
Incidentally, and by way of showing what hardship would be worked by 
construing the exact terms of his order as if they amounted to an absolute 
dismissal of the case, he mentions that the universal practice was to treat 

ordors of fctiat kind as not coQstitutiog any bar to future application 

by decree-holders. 

On the respondents’ apneal the Higli Court refused to construe the 
order of the 5tli of January 1886, according to the interpretation of the 
Subordinate Judge. They considered themselves hound by the order as 
recorded. They do not deny the practice as stated by the Subordinate 
Judge; on the contrary, Mr. Justice Straight refers to it as very loose 
and as requiring the greater strictness enforced by the ruling in Satju 
Prasad s case. On this point their Lordships have only to say that they 

think the Subordinate Judge right in reciting the whole of the record of 

the 5th of January 1886, which embodied the pleader’s statement, in 
order to get at the true meaning of the order; and that he has given a 
very reasonable account of its meaning. But they do not further examine 
that question, because their decision must be rested on the more general 
ground that the ruling in Sarju Prasad' s case is erroneous. 

It is not suggested that s. 373 of the Civil Procedure Code would of 
its own force apply to execution proceedings. The suggestion is that it is 
applied by force of s. 647. But the whole of Chapter XIX of the Code, 
consisting of 121 sections, is devoted to the procedure in executions, and 
it would be surprising if the framers of the Code had intended to apply 
another procedure, mostly unsuitable, by saying in general terms that the 
procedure for suit should be followed as far as applicable. Their Lordships 
think that the proceedings spoken of in s. 647 include original matters in 
the nature of suits such as proceedings in probates, guardianships and so 
forth, and do not include executions. That is the view taken by the High 
Court of Calcutta, after consideration of the Allahabad decisions, in the 
case of Bunko Behary Gangopadhya v. Nil Madhuh Chultopadhya (2). 

(1) 10 A. 71. (2) 18 0. 636. 
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On this constractioD of s. 647 ths reasooiog of the High Court in 

Prasad’s case falls to the ground. And it is clear, both from the 
Code itself and from the provisions of the Limitation Act of 1877, that 
the Legislature contemplated that there might [112] be a succession 
of applications for execution. Under these enactments a course of prac- 
tice has grown up all over India. Whether it is an injurious practice, as 
intimated by the High Court in this case, is not a question for tlieir Lord- 
ships. It appears to be allowed by the law. aud it has never been success- 
fully impugned except in Allahabad. The High Court of Bombay after 
one contrary decision, and the High Courts of Calcutta and Madras, have 
repeatedly affirmed the legality of the procedure which is struck at by the 
ruling in Sarju Prasad's case. 

Their Lordships’ attention has been called to the recent Act VI of 
1892, which would appear to have been passed in order to avoid the 
disturbance of practice caused by the Allahabad rulings. That Act is 
framed so as to apply to the present appeal, and would have contiolled 
their Lordships' opinion bad it been the other way. But having regard 
to the controversies which have arisen, and the difference of opinion 
between the various High Courts, their Lordships have thought it right to 
state their opinion that the Act of 1892 does nothing more than express 
the true meaning of the Civil Procedure Code. 

The result is that the High Court ought to have dismissed the res- 
pondents' appeal with costs. Their Lordships will humbly advise Her 
Majesty to make that order, thereby restoring the Subordinate Judge’s 
decree of the 18th of December 1888. The respondents must pay the 
costs of this appeal. 
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Appeal alloioed. 


Solicitors for the appellant : Messrs. Barrow and Rogers. 


17 A. 112 (P.C.) = 5 M.L.J. 20 = 22 l.A. 1 = 6 Bar. P.C.J. 980. 

PRIVY COUNCIL. 

Present : 

Lords Bobhouse and Macnaghten, and Sir R. Coiick. 

[On petition for special leave to appeal from the High Court at 

Allahabad^ 


Saiyid Muzhar Hossein (Petitioner) u. Mussamat Bodha Bibi 
AND ANOTHER (Objectors). [24fch November & 8th December, 1894.] 

Finality oj an order with reference la the admission of an appeal to Ber Majesty in Couticil 
—Civil Procedure Code, ChapUr XLV— Refusal of a certificate, ss, 600, 601— 
Remandorder, ss. 562 and 565. 

An order comprising the decision of the Appellate High Court upon a cardinal 
issue in a suit, that issue being one th\b goes to the foundation of the suit, and 
one [113] that can never, whiU this decisioo stands, bedisputel again, is a final 
decree for the purposes of appeal to the Queen m Couooil, notwithstanding that 
there may be subordinate inquiries yet to be made in disposing of the suit. 

Rahxmbhoy Habibbhoy v. Turner (1) referred to and followed. 

The certificate, of which the graut was part of the procedure in the admission of 
such an appeal, was refused by the High Court on the ground that the proposed 
appeal was from an order remanding a suit under s. 562 of the Code of Civil 


(1) 15 B. 155 = 18 l.A. 6. 
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Procedure ; and that orders of remand under that section were, by the practice of 
the Court, treated as not final within s. 595, cl. (a). Tba*; practice is probably 
correct; bur here the ord.'r only purported to be uoder s. 5Gi. which wai not 
■applicible The first court had not dispO'Od of the suit upon a preliminary point, 
so as t) have excluded eviJoace of lact appeiring to the appolbite court essential; 
and s. 565 appeared to be applicable rather than s. 562. The appellate court 
had reversed, once for all, the decision of the first Court upon an issui as to the 
miking and validity of a will, which issue governel the whole case. 

[F., 22 A. 405 ; 35 G. 618 = 8 C.L.J. 168=12 C.W.N. 513 ; R., 25 A. 629 ; 31 A. 545 = 
6 A.L J. 786-«:3 Ini. C«. 967 (968) = 6 M.L.T. 94 ; 33 A. 391 (392J = 8 A.L.J. 
192 = 9 Ind. Cas. 9.32;29C. 758 = 5 C.W.N. C>17;.35M. 1 (141 = 8 Ind. Cas. 340 
(3451 = 21 M.L J. 1 (14»=8 M-L-T. 453 (458;; 23 A.W.N. 159; 15 C.W.N. 60 161) 
= 7 Ind. Cas. 622 ; HOC. 169 ; D., 18 A. 19=15 A.W.N. 134 (F B.) ; 1 O.C. 

206 ; 52 P.R. 1907 = 34 P.L.R. 1908 = 119 P.W.R. 1908.J 


Petition for special leave to appeal from an order (26th June 1894) 
of the High Court, refusing a certificate ; also for special leave to appeal 
from an order (llth January 1894), in respect of which the certificate 
had been applied for and refused. 

This cx parte petition for special leive to appeal arose out of the 
proceedings below in a suit in which the orincioal issue, raising the ques- 
tion whether a valid bequest had been made of property, was decided in 
the negative by the first court ; which left other subordinate issues un- 
tried. The decision was reversed on appeal, the High Court, at the same 
time that it maintained the will, remanding the suit to the first court for 
the other issues to bediso )sed of, and purporting to do so under s. 562, Civil 
Procedure. The plaintiff, in order to obtain admission of an appeal to 
the Queen in Council, applied for a certificate (sections 595, 598). This 
was refused, on the ground that the order in appeal was not to be treated 
as a final one. 

The petitioner applied for special leave to appeal for himself, and as 
representativo of his deceased wife, Haidri Begum. The order (llth 
January 1894), and the order (26th June 1894), refusing the certificate 
were made in two suits, Bodha Bibi and Nasiban Bibi v. Haidri Begum, 
and Bodiia Bibi v. Haidri Begum. [114] In these property, including zamin- 

dari shares and houses were claimed, the title alleged being that the plain- 
tiffs were assignees under sale-deeds, of the year 1890, of the rights 
of certain persons who were devisees of that property. The will was 
stated to be that of Saiyid Ibn All, the deceased son of Haidri Begum. 
The latter with her husband, the present petitioner, answereJ, denying 
the existence of any such will, alleging that the sale-deeds were collu- 
sive and asserting that Haidri bad inherited the estate of Saiyid Ibn All. 

The Subordinate Judge fixed several issues, of ^whioh the principal 
related of the alleged testator's death and raised the question whether be 
had made the alleged bequests. On the evidence adduced, which consisted 
partly of a letter written by the testator on the 1st August 1878. relied 
on as operating as a will, the Subordinate Judge found that no valid will 
bad been made. He dismissed both the suits, holding it unnecessary to 
proceed with the other issues. 

On the appeal of the plaintiffs, the High Court on the llth January 
1894, reversed these decrees, and made an order purporting to remand 
under section 562 of the Code of Civil Procedure both suits to he disposed 
of on the remaining issues. The High Court decided in favour of the 
plaintiffs as to the will, and refused a certificate on a subsequent applica- 
tion with reference to the admission of an appeal t5 the Queen in Council 
on the ground above stated. 
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Mr. W. A. Raikes, for tho petitioner, submitted that the order of the 
11th January, although it. included a remand to the first court, was, in 
effect, a final decree. It fiad been decided by the High Court that the 
alleged testator, [bn Ali, had made a valid will. This was the principally 
contested point, it being stated on the other side, that there were reasons 
why it could not be a valid will, according to Muliammadan law. The 
decision of the High Court was one that went lar to conclude the whole 
case, and it was incorrect. Now was the time for the petitioner to appeal 
from this decision. There was no remand on the question of tho making 
of a valid will, and it could not again be contested unless by appeal to tho 
Queen in Council. It might be that where section 562 was really appli- 
cable [115] and the decision on a prelimirtary point had excluded evidence, 
a remand under that section would not bo a final decree. But hero the 
case did not fall under that section. Section 565 would have been 
appropriate. 

He referred to Rahunblioy llabibhhoij v. Turner (1). 

Their Lordships having on the 21&li November reported to Her 
Majesty in Council their opinion that the petition sljould be granted, 
afterwards, on tho 8th December 1894, their reasons wore given by LORD 
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OPINION. 

In this case the value of the property afl'ected by tho decree made in 
two cognate suits appears to be such as would have allowed the High 
Court to grant leave to appeal in the ordinary course, if they had thought 
it in other respects right to grant that leave. They have refused it on the 
ground that the order objected to is not a final order. To sea whether it 
is so or nob, it is necessary bo ascertain the nature of the proceedings. 

The present petitioner is the principal defendant iu the suit. The 
plaintiff’s case is that one Ibn Ali by his will gave the property in suit to 
certain persona, also defendants, who conveyed it to tho plaintiff. Several 
defences were raised. One was of a preliminary nature, viz., that there 
was a misjoinder, and this was overruled. The next went to tfie founda- 
tion of the plaintiff’s claim, being a denial that Ibn Ali made any valid 
gift to the grantors of the plaintiff. The others were all of a subordinate 
character. The Subordinate Judge took the evidence and heard the case. 
He decided against the plaintiff' on the question of Ibn Ali’s will, which 
defeated the suit, and made it unnecessary to give judgment on tho other 
issues. The plaintiff appealed from bis decree, and the High Court decided 
that Ibn Ali bad made a valid gift ; and they remanded the case under 
section 562 of the Civil Procedure Code to be disposed of on the other 
issues according to law. 

The petitioner applied for leave to appeal, which the Higlj Court 
refused on the ground above stated. They do nob give any reason 
[ll6] for their decision that the order ie not final, except that there was 
a remand under section 562, and that it was the established practice of 
the Court to treat such orders of remand as not being final orders. 

Probably the practice referred to is quite correct. But then the 
remand contemplated by section 562 is one made in a case where the first 
Court has disposed of the suit on a preliminary point so as to exclude 
evidence of essential facts. That is not the present case. The only preli- 
minary point was the misjoinder. To establish the will of Ibu Ali was 


(l) 15 B. 155*18 I.A. 6. 
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the first step in the plaintiff’s case, and on her failing in that, her whole 
suit failed. But that does not make the point a preliminary point decided 
so as to exclude essential evidence. Nor does it appear that any such 
evidence was excluded. It seems to their Lordships, judging as well as 
they can on this t'x vnrle application, that the High Court has miscarried 
in purporting to remand under section 562. and that the case would rather 
fall under section 565 which requires the anpellate Court to decide issues 
on which the evidence has been taken. However this may bo, the ques- 
tion is whether the decree of the High Court is final. It appears to 
their Lordships that it is final. The case is analogous to that of Rahim- 
hhoy Hahibhhoy v. Tuyncr{l), decided by this Board in 1890 and reported 
in I.L.R., 15 Bom. 155. There the defendant denied bis liability to 
account to the plaintiff. The High Court affirmed his liability and directed 
an account. Of course the account might turn out in the defendant’s 
favour. But their Lordships held that the order establishing liability was 
one which could never be questioned again in the suit, and that it was the 
cardinal point of the suit. Therefore they thought that leave to appeal 
should be granted. In this case the will of Ibn Ali is the cardinal point 
of the suit, and as after the decision of the High Court that can never be 
disputed again, their order is final, notwithstanding that there may be 
subordinate inquiries to make. 

Their Lordships will therefore humbly advise Her Majesty to grant 
special leave to appeal. 

Solicitor for the petitioner : Mr. T. C. Siimnierhays. 


17 A. 117 = 15 A.W.N. (1895) 21. 

[117] APPELLATE CIVIL. 

Before Mr, Justice Knox and Mr. Jjcstice Aihnan. 


Ganga Prasad (Plaintiff) v. Lal Bahadur Singh and another 

[Defendants).* [22Dd December, 1894.] 

Civil procedure Code, ss. 566, bli^Issue not disposed of by tlie lower airpellate Court- 
Procedure . 

In a 6uit (or money due under a bond tbc plaintiff tendered three witnesses 
in the Court ol first instance to prove execution of tbc bond. That Court having 
examined one of such witnesses declined to examine the others, being satisfied on 
his evidence of the genuineness ol the bond, and passed the decree in favour of 
the plaintiff. On appeal by the defendant the lower appellate Court disposed of 
the sole issue in the appeal, , execution or non-execution in the following 
X do not think the claim made out by the plaintiff on his own evid- 
ence.” 

Beld, that under the circumstances above described it was competent to the 
High Court in second appeal to act under s. 566 of the Code of Civil Procedure 
and refer an issue as to the execution or non-execution of the bond in suit to the 
lower appellate Court, that issue having practically not been tried at all by the 
said Court. 

Kanhai Lal v. Manorath Ram (2). Madho Singh v. Kashi Singh (3) and 
Durga Dihal Das v. Anoraji (4) referred to. 


• Second Appeal. No. 262 of 1894, from a decree ofj. J. McLean, Esq., District 
Judge of Cavvnpore, dated the 2nd January 1894, revtrsing a decree ot N. L. Banerji, 
Munsif of Haveli, Cawnpore, dated ihe 5th December 1892. 

(1) 15 B. 165 = 18 I.A. 6. l2) 14 A.W. N- (1894) 19. 

(3) 16 A. 342. U) 14 A.W.N. (1894) 190. 
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The facts of this case were as follows : — 

The plaintiff sued to recover money upon a bond alleged to have been 
executed in bis favour by the defeudauts. The defeudauts denied execution. 
Ao issue was framed by the Court of first instance (Munsif of Cawnpore) 
as to whether the bond was or was not executed by the defendants in 
favour of the plairitill. The plaintiff upon the day appointed for the hear- 
ing tendered three witnesses in support of bis allegation that the bond had 
been so executed. The Court examined only one of the three, and, being 
satisfied upon the evidence of that witness that the bond was duly execu- 
ted, decreed the plaintiff's oiaini ; but the Court declined to examine the 
other witnesses for the plaintiff, apparently on the ground that it consider- 
ed the evidence of the first witness sufficient to establish the plaintiff’s 
claim. 

[118] The defendants appealed. The lower .Appellate Court (District 
Judge of Cawnpore) disposed of the sole issue before it, vis., execution 
or non -execution of the bond in suit, in the following terms : — “ The 
evidence on the record is very meagre, but I observe that plaintiff only 
called one witness to prove the bond. Moti Lai, patwari. the writer, and 
none of the four attesting svitnesses to it (Debi, Baldeo, Bhawani and 
Gokul) wore called. The patwari may or may not be an independent 
witness. The bond is not registered. It appears tliat appellant’s zamin- 
dari property is mortgaged to plaintiff for Rs. 2,000. Under these circum- 
stances, if plaintiff did make a further advance at all. he would have done 
it on better security than an unregistered bond. The appellant’s plea as 
to witnesses seems also well fouuded. The case had been adjourned 
owing to plaintiff’s absence and defendant bad to summon his witnesses for 
the adjourned hearing. They did not attend. Apparently defendant asked a 
further opportunity which was refused, but the record is not very clear as 
to this. However, I do not think the claim made out by the plaintiff on 
his own evidence." The Court proceeded to allow the appeal and dismiss 
the plaintiff's suit. 

The plaintiff thereupon appealed to the High Court. 

Munshi Rain Prashad and Munshi Gobind Prasad, for the appellant. 

The respondents were net represented. 

JUDGMENT. 

Knox and Aikman, JJ. — Tne appellant in this second appeal, was 
•plaintiff in the Court of first instance. He brought a suit based upon a 
bond alleged to have been executed by the respondents in bis favour. The 
respondents denied execution. An issue was framed as to whether the 
bond was or was not executed in favour of the plaiutiff by the defendants. 
Upon the day appointed for hearing the case, the plaintiff tendered three 
witnesses in support of his allegation that the bond bad been so executed. 
The Court examined only one of the three, was satisfied upon the evidence 
-of that witness that the bond had been duly executed, and decreed the 
plaintiff's [119] claim. The evidence of the remaining witnesses tendered 
by the plaintiff was not taken, because the Court, so far as we can judge 
from an order endorsed upon the written paper under which plaintiff 
tendered his witnesses for examination, considered that the evidence of the 
one witness examined by the Court was sufficieut to prove the issue. We 
do not understand how the Court of first instance could have passed an 
order virtually prejudging the case before it proceeded to hear the defence 
«et up by the defendants. Unless this action admits of some explanation 
which 18 not before us, we have no hesitation in saying that such action 
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on the part of the Munsif was most improper and ought never to be repeated. 
The Munsif passed a decree in favour of the plaintiff. 

Upon appeal preferred by the defendants, the lower Appellate Court 
disposed of the issue raised before it, i.e., execution or non-execution of 
the bond, in a manner, which we cannot but characterize as most unsatis- 
factory. That Court was dealing as a Court of appeal with a question of 
fact, and its decision upon that is by law final, provided there has been no 
substantial error or defect in the procedure which may possibly have 
produced error or defect in the decision of the case upon the merits. In 
this, and in other cases which have come before us, we have found strong 
reasons for doubting whether Courts of first appeal fully appreciate the 
grave responsibility which the law thus imposes upon them. In the 
present instance it is difficult to understand how the learned Judge could 
have brought himself to finally dispose of the question of fact before him 
by the observation — “ I do not think the claim made out by the plaintiff, 
on his own evidence.” This is neither a trial of the issue before him 
nor a proper judgment under s. 574 of the Code. We have therefore 
before us in second appeal a case in which there has been in our opinion 
no trial of the sole issue raised in the case by the lower Appellate Court 
before which it was so raised. It is perfectly obvious that, as the 
parties are entitled to a trial of the issue, and as the issue has not been tried, 
in some way or another trial of that issue must still be made. Sitting as 
a Court of second appeal, we are piecluded from trying questions of fact, 
and this [120] issue, which is the sole issue, and the trial of which is essen- 
tial to a right decision of the suit upon the merits, must be tried by the Court 
or Courts below. The learned vakil for tbeappellant moved us to setaside the 
decree of the lower Appellate Court, and to have the case remanded for a 
second decision. In support of this be cited the case^ of Kanhai Lai v. 
Manorath Ram (l), Madho Simjh v. Kashi Singh (2) and Durga Dihal 
Das v. Anoraji (3). We have very carefully considered all these three 
decisions, and, as our judgment shows, have been met with the difficulties 
by which the learned Judges who decided those cases felt themselves pressed. 
While considering whether we could adopt the procedure laid down in 
those cases, we find ourselves in this case face to face with the difficulty 
created by the very positive and imperative provisions of s. 564 of the 
Code. By that section an Appellate Court is expressly debarred from 
remanding a case for a second decision, except as provided in s. 562. Now 
in the case before us it is impossible to hold that the lower Appellate Court 
disposed of the appeal before it upon a preliminary point. The case 
appears to us bo fall within the provisions of s. 566. We have above 
declared that the lower Appellate Court has nob tried the issue essen- 
tial to the right decision of the suit upon the merits. We therefore refer 
that issue for trial to that Court, and as that Court, not having tried, 
could not legally decide the issue, we direct the lower Appellate Court to 
take all the evidence tendered by the parties, to try the issue before it and 
to return to this Court its finding thereon together with the evidence. 
Ten days will be allowed after return within which either party may 
present a memorandum of objections to the findings. 

Issue referred. 


(1) U A.W. N. (1894) 19. 


(2) 16 A. 342. 
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17 A. 120 = 15 A.W.N. (1895), 22. 

APPELLATE CRIMINAL. 

Before Mr. Justice Banerji. 


Queen-empress o. A.judhia. [lOth January, 1895.] 

Act No, XLVof l«60 (7ndmn Penal Code), ss. 75 457, 5U~Attempt tocommit house- 
oreaking by night after previous convictions— Sentence 

Section 75 of Aot No. XL.V of 18C0. does not applv to tbo ca.so of an attempt 
to commit the offence puoishtblo under s. 457 of the Code, after previous convic- 
tions [121] of offences falling within Chapter XII or Chapter XVII, such offence 
being punishable under s. 5U. Sheo S'tran Tato v. The Kmpress {\) Empress 
of India \ . Ram Dayali^) , Empress Nana Rahim [S) Q:^en.Empre$s v 
Sricharan Dauri (4) referred to. ^ 


[P., 14 1>.R. I90G (Cr.) = V2 
17 A. 123 (124) ; R , 
(1-23). 3 


P-L.R. 1907 = 15 P.W.R 1907 = .5 Cr. L.J. 86; Appr, 
10 Bom. L.R. -.^0 = 7 Cr.L.J. 32 (33) = 3 M. L. T. 122 


The facts of this case sufliciently appear from the judgment of 
Banerji, J. 

Tlie Government Pleader (Munslii Riun Prasad) lor the Crown. 

JUDGMENT. 


Banek.II, J.— The appellant Ajudhia was committed to tiie Court of 
tlie Sessions Judge of Ghazipur cliargcd with the oli’ence of iiouse-breakin^ 
by night in order to the committing of theft punishable under s. 457 o'f 
the Indian Penal Code. He had four previous convictions. 

It has been proved l>y clear and unimpeachable evidence that -Vjudhia 
was caught in the act of digging a hole through tiie wall of the house of 
Ram Lakhan, Sonar. There can be no doubt that bis intention was to 
commit theft. As he did not enter the iiouse he was guilty of an attempt 
to commit the offence punishable under the last clause of s. 457 of the 
Indian Penal Code, and was properly convicted by tiie tiien Officiating 
Sessions Judge. ® 

On the question of sentence tlie learned Sessions Judge was of opinion 
that, as Ajudliia had previous convictions for offences punishable witli 
rigorous imprisonment for three years and upwards under Chapter XVII 
of the Indian Penal Code, s. 75 of that Code applied to his case He was 
further of opinion that the terms of s. 75 precluded him from passing a 
sentence of transportation which should be of less duration than for life 
He also thought that—" whereas s. 457 prescribed a maximum term of 
fourteen years’ imprisonment even for the first oflence, s. 75 of the Indian 
Penal Code, whicli refers to second convictions, limits the maximum to 
ten years’ rigorous imprisonment.'’ And he heldthat, although under s 511 
he could have sentenced the accused to seven years' rigorous imprison- 
ment, if he had no previous convictions, he was limited by the provisions 
of B. 75 to the power of sentencing the accused to five years' ri"orous im- 
prisonment only by reason of the [122] accused having been “repeatedly 
convicted on previous occasions. The learned Sessions Judge has accord- 
ingly sentenced Ajudhia to five years rigorous imprisonment, that being 
pording to the learned Judge, the utmost penalty permitted bv the 


(1) 9 C. 877. 
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1895 On all tlie above ])oints the views of the learned Sessions Judge are 

Jan. 10. clearly erroneous. Section 75 empowers a Court to award in the case of 

certain offences mentioned in the section a more severe sentence on a 

Appel- second conviction tlian that which the offender would otherwise have 
LATE been liable to. As was held in Sheo Saran Tnl v. The Empress (1), the 
Criminal, object of the section is “ to provide for an additional sentence, not for a 

less severe sentence, on a second conviction, and recourse should not 

17 A. 120= be had to that section if the punishment for the offence conimitted is it- 
15 A.W.N. self sufficient.” It could never be the intention of the Legislature that 
(1895) 22. the punishment for an offence on a second conviction should be less than 

what it would have been on a first conviction. If, therefore, s. 75 applied 
to the case, the learned Judge was nob precluded by its provisions from 
passing a more severe sentence than that which was admissible under 
it, if the higher punishment could be awarded for the offence on a first 

conviction. 

The learned Judge evidently overlooked the provisions of s. 59 of the 
Indian Penal Code in coming to the conclusion that he was precluded by 
the provisions of s. 75 from passing a sentence of transpoitation which 
should be of less duration than for life. Under s. 75, when it applies, 
an offender is liable to an alternative sentence of ten years’ rigorous 
imprisonment. By s. 59, where the offender is punishable with imprison- 
ment for seven years or upwards, tlie Court is competent to award t he 
sentence of transportation instead of imorisonraent, such transportation 
not being for a shorter period than seven years, and not exceeding the 
term of imprisonment which could be awarded for the offence. 

In this case the learned Sessions Judge has erred in applying s. 75 of 
the Indian Penal Code. That section applies, in the of a second 
conviction, to offences punishable under Chapter XII or [123] Chapter 
XVII of the Code. An attempt to commit an offence is itself an offence 
within the definition of an offence as given in s. 40. and where no express 
provision is made in any other part of the Code for the punishment of 
such offence, it is punishable under s. 511. An attemot to commit house- 
breaking by night is punishable under s. 511 only. That section appears 
in Chapter XXIII of the Code. Although, therefore, the offence of house- 
breaking by night is punishable under s. 457. which appears in Chapter 
XVII the offence of attempting to commit house-breaking by night is not 
punishable under that Chapter, but is punishable under Chapter XXIIl 
only As s 75 does not apply to offences other than those punishable 
under Chapter XII or Chapter XVII. the learned Sessions Judge was 
wrong in applying it to the present case. I am fortified m this opinion by 
the rulings of this Court in Empress of Jvdia v. Bnm Dayal oi the 
Bombay High Court in Empress v. Nana Bahim (3) and of the Calcutta 
High Court in Qtceen Empress v. Sricharan Banri (4). 

The appellant, Ajudhia, has been proparly convicted of an_ attempt at 
house-breaking by night with intent to commit theft. For this offence he 
was liable, under s. 511, to be sentenced to seven^years’ rigorous imprison- 
ment, that being one-half of the largest term of imprisonment provided by 
the last portion of s. 457 for the offence of house-breaking by night with 
intent to commit theft. The sentence of five years’ rigorous imprisonment 
passed on Ajudhia was therefore a legal sentence, and it was in my 
opinion a proper one. The appeal is dismissed. _ 


(3) 6 B. 140. (4) 14 0. 357. 


(1) 9 C. 877. 


(2) 3 A. 773. 
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17 A. 123 = 15 A.W N. (1895) 23. 

APPELLATE CRIMINAL. 

Before Sir John Efhje, Kt., Chic/ Justice and Mr. Justice Banerji. 


Quekn-Empuess v . Bhaeosa.’^ [9th January, 1895.] 

Act No XLV of mo (Indian Penal Code), ss 75. bVl—Altempt to coinviit an offewe 
after previous conviction — Sentence. 

Section 75 of the Indian Penal Code doe.s not apply to case-' which are confined 
to s. 511 of ih*t Code. The offences which come under s. 5ll must be punishtd 
entirely irtespeotive of s. 75. Que^-n- Empress v. Ajudlua (i) approved. 

[F.. 14 P.R. 1905 (Cr.) = 12 P.L.R 1907 = 15 P.W R. ]907(Cr.l = 5 Cr. L J. 85 ■ R 10 
Bom. L.R. 26 = 7 Or. L.J. 32 |33) = 3 M.L.T. 122 (i23).] 

[124] The facts of this case suilioieutlv appear from the judgment of 
Edge, C. J. 

Neither the appellant nor the Crown was represented. 


JUDGMENT. 

Edge, C. J.—Bharosa Bhar has appealed against a couviction for an 
attempt to commit the offence punishable under s. 379 of the Indian 
Penal Code and the sentence of three years' rigorous imprisonment passed 
thereon. He has had notice to show cause why he should not be con- 
victed of an offence under s. 451 of tlio Indian Penal Code aud why his 

sentence should not accordingly be enhanced. The case against him is a 

very dear one. A prostitute, her brother and her servant, were sleeping 
in the verandah of her house, which was made practically a part of her 
house by chtks or screens which cut it off from the outside. In this 
inclosed verandah where the persons were sleeping, there was a box 
containing six hundred rupees’ worth of jewelry aud articles of clothing. 
The prisoner was caught in the act of trying to remove the box. He was 

charged with the commission of the offence punishable under s 457 

of Che Indian Penal Code. Tlie Officiating Sessions Judge c'^onsidered 
that he could nob be convicted under that section and convicted 
him under s, 511 read with s. 379 of the Indian Penal Code. The 
Sessions Judge went at some length into the question of previous con- 
victions charged against the prisoner. Taking the view which he did 
of the offence committed by the prisoner, s. 75 of the Indian Penal 
Code could not possibly apply. Section 75 does not apply to cases which 
are confined to s. 511 of the Indian Penal Code. The offences which 

come under s. 511 of the Indian Penal Code must be punished entirely 

irrespective of s. 75 of that Code. I have had the opportunity of reading 
the judgment of my brother Banerji in Qaeeu-Empress v djudhia (1) 
where he deals with the question of the applicability of s. 75 and I may 
say that I entirely agree with the view of the law as in thkt judgment 
expressed. As it was, the sentence which was passed bv the Sessions 
J udge was illegal. The utmost sentence of imprisonment that can be passed 

I ‘r imprisonment with 

U26] or without 6ne. When the offence committed is only an attempt 

imn^” ? •’ “■od ‘he utmost sentence of 

imprisonment which can be imposed for the offence is half of that which 

ca ^be given for the fall offence. The sent ence of imprisonment which 

• Crimioal Appeal No. 928 of 189^ ^ ' 

(1) 17 A. 120=16 A.W.N. (1895) 22. 
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may be given for the full offence of theft can only exceed three years’ 
vigorous imprisonment if the accused has been previously convicted of an 
offence to which s. 75 of the Code applies ; but, as s. 75 does not apply to 
offences under Chapter XXIII, in which s. 511 is, the sentence for the 
attempt to commit the offence cannot be enhanced by any application of 
s. 75. In our opinion the accused certainly committed the offence of house- 
trespass with the intention of committing theft. We set aside the convic- 
tion and sentence passed upon the accused and convict him of the offence 
punishable under the last clause of s. 451 of the Indian Penal Code. The 
accused admittsil a nrevious conviction under s. 380 of the Indian Penal 
Code, in respect of which be was sentenced to two years’ rigorous 
imprisonment and 20 stripes. We sentence him under s. 451 of the Indian 
Penal Code to be rigorously imprisoned for five years. The period of 
imprisonment already undergone will form part of his sentence. We 
dismiss this appeal. 

BaNERJI, J. — I concur. 


17 A. 125 = 15 A.W.N. (1695) 24. 

APPELLATE CIVIL. 

Bejore Sir John Edge, Kt., Chief Justice and Mr. Justice Banerji. 


Achhan Kuar and another [Defendants) v. Thakur Das and 

OTHERS [Plaintiffs).* [11th January, 1895.] 

Bindu Law-~Hindu widotO’-Power of widow of sonless Hindu to mortgage ancestral 
property-^Pardah-nashin woman, conditions necessary to the executicm, of a valid 
deed by— Expectancy— Mortgage purporting to be of property in which one of the 
professed executants had an interest in expectancy only. 

One Raja Khairati Lai died in 1866 possessed of considerable property both 
moveable and immoveable. He left surviving him a widow, Rani Hulas Kuar, 
who [126] died in 1878, a daughter. Rani Achhan Kuar, married to one Raja 
Lalji and two grandsons, sous of Achhan Kuar, Kuar Inayat Singh and Kuar 
Shamsher Bahadur, the latter of whom died sometime subsequent to 1881, as 
did also his father Raja Lalji. 

In December. 1877, a mortgage-deed was executed over certain of the ancestral 
property of the' family of Khairati Lai, the ostensible executants being Raja 
Lalji for himself, and Hulas Kuar, Achhan Kuar and Inayat Singh through Lalji 
as their general attorney. This deed was to secure a debt of Rs. 10,000 stated 
to be to some small extent for an advance in cash, and as to the balanceio respect 
of certain previous debts and interest thereon. At the date of this bond both 
Inayat Singh and Shamsher Bahadur wore minors. 

In April 1881, Hulas Kuar having in the meanwhile died, and Inayat Singh 
having attained majority, but Shamsher Bahadur being still a minor, a second 
bond of a similar nature to the former was executed by Lalji, Achhan Kuar and 
Inayat Singh for Rs. 20,000. this sum being recited as composed of various debts 
of earlier date with interest thereon, of an advance to pay Government revenue, 
an advance for expenses of the marriage of Lalji’s daughter and a very small 

balance in cash. 

It was nob shown that the debts secured by either of these two bonds were 
debts incurred for legal necessity by tbe widow or daughter of Khairati Lai, or 
that the mortgagees after duo inquiry had reasonable grounds for believing that 
such necessity existed, nor was it shown that the mortgages were entered into 
with tbe consent of all the husband’s kindred under circumstances which might 
raise a valid presumption that the debts secured by them were properly incurred. 

• First Appeal No. 22 of 1892. from a decree of Maulvi Jafar Husain, Additional 
Subordinate Judge of Bareilly, dated the 18th January, 1892. 
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It was further not shown that the power-of-attorney under which Lalji purport- 
ed to act iji executing the bond of 1877 on behalf of Hulas Kuar, Achban Kuar 
and Inayat Singh was ever properly explained to the professed execuiaiits or that 
they understood its import ; nor was it shown that either of the bonds was duly 
explained to and comprehended by the professed executants, other than Lalji 
himself, in ma’iner required by law in the case of documents executed by pardah- 
yiashin women ; nor, though at the date of the execution of the second bond, 
Inayat Singh had attained the age of majority, did it appear that he signed the 
bond with any clear knowledge of its contents, or of the liability which he was 
professing to incur thereby, or otherwise than through the influence brought to 
bear on him by his father, Lalji. 

Held, on suit by the mortgagees to bring to sale the ancestral property which 
had been of Khairati Lil in bis litc-time in enforcement of the two mortgages 
abovementioned, that the mor.gafies wore not binding on the alleged executants 
or on the aucestr.il property at the date cf suit in the hands of Acbhan Kuar. 

Kuar Inayat Singh’s interest in the family property in suit could only be 
affected by the mortgage of the ■:ind of April, 1881, on proof that the debt was in 
fact one, or was. on reasonable inquiry by and statements made to the lenders of 
£l27] the money believed by them to be one, in respect of which his mother Rani 
Achban Kuar, as a Hindu daughter in possession, could mortgage or charge the 
family property beyond her own then vested interest in it, or on proof that be. as 
one of the reversioners, by joining with his mother in executing the document of 
mortgage, led the lenders of ibo money to believe that such a necessity existed 
for tbc loan as enabled the Hindu daughter to create a valid mortgage on the 
family property ueyond the extent of her own life interest. 

The Hindu law which prevails in these Provinces recognizes no power in a 
reversioner to sell or mortgage his interest in expectancy, even although he may 
be the heir apparent. 

It is absolutely necessary, before bolding that a prtrda/i-noi/iin ladv or ber pro- 
perty is liable on a contract alleged to have been made by her, or in consequence 
of an alleged execution by her of a general powor-of attornev, to be reasonably 
satisfied that the liability she was incurring and the nature of the transaction were 
explained to ber ; and more particularly is this the cafe if it is sought, by reason 
of her having executed a document, to fix her and her property with a liability 
to pay a debt, which, if the document had not been executed by her or by an agent 
appointed by her with adequate power, could not have been enforced against her 
or her property. It is also necessary when money-lenders in this country seek to 
enforce against the property of a Hindu femiJy a contract of mortgage made by a 
reversioner, who, although of age at the time, was then still of tender vears and 
without expenenceof business, for the Court, when the question is raised, to be 
satisfied that the reversioner understood the nature of the transaction and the 
effect of the contract which he was entering into, or that the reversioner of the 
family property, in which the reversioner had an estate in expectancy only, was 
liable for the debt in respect of which the mortgage is sought to be enforced and 
that no unfair advantage was taken of the reversioner’s youth and inexperience* 

tAfflpmed. 21 A. 71 (P.C.) = 2 C.W.N. 729 = 25 I.A. 183 = 7 Sar. 417 ; R.. 3 Bom. 
L.R. 658 ; 143 P.L.R. 1905.] 
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The facts of this case are fully stated iu the judgment of the Court. 

Mr. T. Conlan and Mr. D. N. Banerji, for the appellants. 

The Hon’ble Mr. Colvin and Babu Jogindro Nath Chaudhrt, for the 
respondents. 


JUBUMENT. 

Edge, C.J., and Banerji, J. The plaintiffs in the suit, in which this 
appeal has been brought by the defendants, brought their suit in the 
•Court of the Subordinate Judge of Bareilly to recover Bs 86 338-13-0 
with oostsof suit, iDterest during the pendency of the suit and future 
interest, hy sale of certain ancestral property of the defendants, and they 
further prayed for a decree against the defendants personally. The suit 
was brought upon two mortgage [128] bonds, dated respectively the 2nd 

December. 1877, was alleged to have been made by Raja Lalji on his own 
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behalf, anci by Rani Hulas Kuar, Rani Acbbau Kuar and Kuar luayat 
Singh through Raja Lalji as their general attorney. The consideration 
was stated in the bond to be Rs. 10.000, the details of which, as given in 
the bond, were — 

R?. a. p. 

On account of hundis ... ... 7,000 0 0 

On account of interest upon the hundis, 188 3 0 
On account of the interest of the bond, 
dated 25th May 1877, in respect of 
the 2nd quarterly payment ... 500 0 0 


7,688 3 0 
Gash ... 2,311 13 0 


Total ...10,000 0 0 

The bond of the 1st of April 1881. was alleged to have been made 
by Raja Lalji, Rani Achan Kuar and Kuar Inayat Singh. The considera- 
tion was stated in the bond to be Rs. 20,000, the summary details of 
which as given in the bond, were : — 

Rs. a. p. Rs. a. p. 

Interest on two bonds ... 8,402 10 9 

Deduct previous payment ... 302 10 9 ... 8,100 0 0 


In respect of a Rukka, dated 1st December 1880. 
Principal amount 

In respect of the interest on the amount of the 
Riukka ... ... *** **’ 

In cash ... ... • • • • • • 


10.475 0 0 

1.300 14 0 
124 2 0 


[129] The details of the above sum of Rs. 8,100 
bond were : — 

Compound interest in respect of the bond for 
Rs. 20,000, dated 25th May 1877, up to end of 
March 1881 

Compound interest in respect of 
the bond for Rs. 10,000, dated 
2nd December 1877, up to end 
of March 1881 3,151 0 0 

Deduct previous payment ... 302 10 9 


20.000 0 0 
as given in the 

Rs. a. p. 
5.251 10 9 


2,848 5 3 


The details of the above sum of Rs. 10,476 as given in the bond, 


were : — 

On 22nd June 1879, for revenue 
On 5tb November 1879, to pay interest to Intizam 
Begam ... • • • * * * 

On 17th May 1880, to defray expenses of daughter’s 

marriage 

On 2Dd August 1880, to pay interest, to Motbi Ram 
Sah ... 

On 9th October 1880, to pay interest to Intizam 
Begam 


Rs. a. p. 
2.000 0 0 

1,575 0 0 

2,000 0 0 

4.000 0 0 

900 0 0 
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We have set out the above details of the sum of Rs. 20,000, as it 
will be necessary to consider them carefully later on. 

The sum of Rs. H6, 338-13-0 claimed is composed of the above-men- 
tioned sums of Rs. 10,000 and Rs. 20,000 and compound interest on those 
sums amounting to Rs. 56.338-13-0. 

The defendants pleaded, inter alia, that the bond of the 2nd of De- 
cember 1877, was executed by Raja Laiji alone during the minority of the 
defendant Kuar Inayat Singh and without the knowledge of the defendauls; 
that the property alleged to have been hypothecated by the bond was pro- 
perty w’hich hfid belonged to Raja Khairati Lai and was at the date of the 
bond in the [1303 possession of his widow, Rani Hulas Kuar ; that the de- 
fendants had at that time acquired no right to the estate other than a right 
of expectancy, and that, it the bond was the bond of Rani Hulas Kuar, there 
was no such necessity for the loan as enabled Rani Hulas Kuar to charge 
the estate beyond her own life interest in it. 

The defendants admitted that they had executed the bond of tne 1st 
of April 1881, but they pleaded, inter alia, that they had executed that 
bond under the influence and at the earnest request of Raja Laiji : that the 
transaction was not explained to them, and that they did not understand 
the document or that the debt admitted or incurred under the bond was 
such as would create liability upon the estate loft by Raja Khairati Lai, 
which was at the date of the bond in the possession by right of inheritance 
of his daughter, Rani Achban Kuar, who then had living two sons, the 
defendants, Kuar Inayat Singh and Kuar Shamsher Bahadur. The 
written statement of the defendancs is somewhat obscurely and confusedly 
worded, but we have above given what we have understood to be the 
meaning of those paragraphs of the written statement which, in the view 
we entertain of this case, are material to our judgment. 

The Subordinate Judge, after what appears to us to have been a per- 
functory consideration of this by no means easy case, gave the plaintifts 
a decree for sale, but dismissed their claim fora decree personally against 
the defendants. From that decree for sale tlie defendants have brought 
this appeal. 

The property included in the bonds in suit is ancestral property which 
belonged to the joint Hiudu family, the head of which in his life-time was 
Raja Khairati Lai of Bareilly. Raja Khairati Lai married Rani Hulas 
Kuar, and had by her one child, a daughter, the defendant Rani Achhan 
Kuar. The Rani Achhan Kuar married Raja Laiji and had issue three 
sons, the eldest of whom died many years ago, and the others of whom 
were the defendants Kuar Inayat Singh and Kuar Shamsher Bahadur. 
Raja Khairati Lai died in 1866. Rani Hulas Kuar died on the 22nd of June, 
1873. Raja Laiji died six or seven years ago, and Kuar Shamsher Baha- 
dur died subsequently to the 1st of April 1881, and before the commence- 
ment [131] of this suit. On the 2nd of December 1877, Kuar Inayat 
Singh and Kuar Shamsher Bahadur were minors. On the 1st of April 
1881, Kuar Inayat Singh, being then between nineteen and twenty years 
old, was of age, but Kuar Shamsher Bahadur was then still a minor. Rani 
Achhan Kuar and Kuar Inayat Singh are the defendants to this suit. 
It must be kept in mind in considering this case that Raja Laiji never 
bad any title to or interest in the property included in the bonds. 
In 1877, Rani Hulas Kuar’s title was solely that of the widow of a 
sonless Hindu. 

Assuming for the moment that the bond of the 2Dd of December 
1877, was the bond of Rani Hulas Kuar and was not the bond of the 
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defendants, and that they have not by their own acts precluded them- 
selves rrom denying that the family property is liable to be sold in 
enforcement of that bond, the plaintiffs, in order to prove its validity as a 
mortgage aficctiug the interests of Rani Achhao Knar and Kuar Inayat 
Singh in the estate which was of Khairati Lai, must prove that there was 
legal necessity for raising the money, the consideration for that bond, by a 
chaige on Khairati Lai s estate, or that the mortgagees of that bond in 
advancing their money gave credit on reasonable grounds to representations 
that the money was wanted for such necessity. [Lala Amarnath Sah v. 
Rani Achhan Knar (1).] 

If the bond of the 2nd of December 1877. was solely the bond of 
Raja Lalji, and not the bond of the defendants or of Rani Hulas Kuar. it 
did not operate as a valid mortgage of any of the property included in it. 
as Raja Lalji, in his capacity of son-in-law of Rani Hulas Kuar, husband 
of Rani Achhan Kuar and father of Kuar Inayat Singh, had no power 

under the Hindu law to charge Che property which was of Khairati Lai 
with the payment of any debt, whether the debt was incurred by Raja 

Lalji for his own private purposes or was a debt necessarily incurred for 

the purposes of the family desu-endad from Khairati Lai. The legal obli- 
gation of a Hindu son to pay his father's debts not tainted with immora- 
lit\, extends only to the family property in which he and his father were 
[132] jointly interested as members of a Hindu family, and to such self- 
acquired property of the father as has come to the sou. It does not 
appear whether or not Raja Lalji had any property of his own. If be bad, 
it is not shown that any property of Raja Lalji came to the bands of the 
defendants, or of either of them, and no property which was of Raja Lalji 
is the subject of this suit. 

During the life-time of Rani Hulas Kuar her daughter Rani Achhan 
Kuar had no interest in the estate of Khairati Lai other than one in expect- 
ancy. After the death of Rani Hulas Kuar in 1878, and in 1881, Rani 
Achhan Kuar’s title and interest was merely that of the sole daughter of a 
deceased sonless Hindu. Under the law of the Mitakshara, which applies 
in this case, the estate of a daughter in property inherited from her father 
exactly corresponds to that of a Hindu widow both in respect to the res- 
tricted power of alienation and to its succession after her death to her 
father’s heirs and not her own.” (Mayne on Hindu Law and Usage, para- 
graph 526, 3rd ed.) In 1877, and thence hitherto Kuar Inayat Singh’s sole 
title and interest was and is that of a reversioner. So far as the interest of 
Kuar Inayat Singh in the family property is concerned, as he was, in 1877 
and 1881, not in possession, but merely one of the two reversioners who 
would, on the death of Rani Achhan Kuar, be entitled, if they survived her, to 
possession, ha had in neither of those years any power under the Hindu 
law to create a mortgage or charge on the family property. Kuar 
Inayat Singh’s interest in the family property in suit can only be 
affected by the mortgage of the 2nd of April, 1881, on proof that the 
debt was in fact one, or was, on reasonable inquiry by and statements 
made to the lenders of the money believed by them to be one, in respect 
of which his mother Rani Achhan Kuar, as a Hindu daughter in 
possession, could mortgage or charge the family property beyond her 
own, then vested interest in it, or on proof that he, as one of the reversioners, 
by joining with his mother in executing the document of mortgage, led 
the lenders of the money to believe that such a necessity existed for the 


(1) 19I.A. 196(201), 
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loan as enabled the Hindu daughter to create a valid mortgapo on the 
[133] family property beyond the extent of her own life interest. In the 
Collector of Masulipatavi v. Cavaly Vencata Narrainapah (1) their Lord- 
ships of the Privy Council, referring to an alienation made by a Hindu 
widow of property of her deceased husband, said (at p. 551): — On 
the other hand it may he taken as established that an alienation by her 
which would not otherwise he legitimate may become so if made withthe 

consent of her husband’s kindred The exception in favour of 

alienation with consent may be due to a presumption of law that 
where that consent is given the purpose for which the alienation is 
made must be proper.” In i?a/ Lukhee Ddbea v. Gokool Chunder 
Choludhry (2), their Lordships, referring to an alienation by a Hindu 
widow, said : — “ Their Lordships do not mean to impugn those authorities 
which lay down that a transaction of this kind may become valid by 
the consent of the liusband's kindred, but the kindred in such case 
must generally be understood to be all those who are interested 
in disputing the transaction. At all events there should be such a 
concurrence of the members of the family as suffices to raise a pre- 
sumption that the transaction was a fair one and one justified by Hindu 
law. That it can he, as Mr. Field seemed to put it. a presumption of 
law in the some oi ' prasumptio juris el de jure,' their Lordships do not 
think. It is no doubt an element to be taken into consideration and 
deserving of considerable weight in the estimation of all the evidence of 
the transaction.” In the present instance Kuar Inayat Singh’s brother, 
Kuar Shamsher Bahadur, was alive on the 2nd of April 1881, and had then 
as much interest in the property as had Kuar Inayat Singh. Kuar 
Shamsher Bahadur was not in any sense a party to the bond of the Ist of 
April 1881. It is not suggested that Kuar Shamsher Bahadur consented 
to the giving of the mortgage, and indeed he could nob have consented, for 
be was then a minor. 

If the mortgage of the 1st of April 1881, was not valid as against 
Rani Achhan Kuar, the fact of Kuar Inayat Singh’s having joined in the 
mortgage could not make it valid as against his interest in expectancy, 
for, according to the law of the Mitakshara as under-[l34]stood and 
acted upon in these provinces, he could not alone, even if he had 
enjoyed full coparcenary right in possession in the property, have validly 
sold or mortgaged even his own share without the consent of all the other 
coparceners, except for the necessary purposes of the joint family ; and 
the Hindu law which prevails in these provinces recognizees no power in a 
reversioner to sell or mortgage his interest in expectancy, even although 
he may be the heir apparent. Section 6, clause (a), of the Transfer of 
Property Act, 1882 (Act No. IV of 1882), although it does not, except in 
matters of procedure, apply to transfers which took place before the 
passing of that Act, embodies a principle which had long been recognised 
as the law, at least in this part of India, applicable to Hindus. 

Rani Achhan Kuar is a pardah^uashtn lady who keeps strictly to 
tbe custom of the pardah. It is absolutely necessary, before holding that 
a pardah-nashin lady or her property is liable on a contract alleged to 
have been made by her or in consequence of an alleged execution by her 
of a general power-of-attorney, to be reasonably satisfied that the liability 
she was incurring and the nature of the transaction were explained to her; 
and more particularly is this the case if it is sought, by reason of her 
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having executed a documeut, to fix hex' and her pi’operty with a liability 
to pay a debt, which, if the document had not been executed by her or by 
an agent appointed by her with adequate power, could not have been 
enforced against her or her property. It is also necessary when money- 
lenders in this country seek to enforce against the property of a Hindu 
family a contract of mortgage made by a reversioner, who, although of 
age at the time, was then still of tender years and without experience of 
business, for the Court, when the question is raised, to be satisfied that the 
reversioner understood the natui’e of the transaction and the effect of the 
contract which he was entering into, or that the reversioner, or the family 
property, in which the reversioner had an estate in expectancy only, was 
liable for the debt in respect of which the mortgage is sought to be 
enforced and that no unfair advantage was taken of the reversioner’s youth 
and inexperience. 

[135] We shall now consider what were the transactions relating to 
each of the two bonds in suit here. 

That the bond of the 2nd of December 1877, was executed by Raja 
Lalji is admitted. On behalf of the plaintiffs it has been contended that 
Raja Lalji executed that bond as the general attorney of Rani Hulas 
Kuar, Rani Achhan Kuar and Kuar Inayat Singh. It was not executed 
by Rani Hulas Kuar, Rani Achhan Kuar or Kuar Inayat Singh personally* 
The power-of-attorney relied upon by the plaintiffs is a mukhtarna'imh of 
the 6th of March, 1877, (document No. 83). That mukhtarnamah was 
the subject of criticism by their Lordships of the Privy Council in Lala 
Amarnath Sah v. Eani Achhan Knar (l). The endorsement of the Sub- 
Registrar shows that before registering the mukhtarnamah he read it over 
to the two ladies and Kuar Inayat Singh and that they verified it. The Sub- 
Registrardoes not appear to have taken the trouble to enquire whether Kuar 
Inayat Singh was then a minor or of full age. Kuar Inayat Singh was at chat 
time between 16 and 17 years of age. It may be doubted whetberanyparc^a/i- 
nashin lady who was not a woman of affairs and possessed of a knowledge 
of business would understand the nature and scope of the power she was 
conferring by a ynukhtarnamah such as that in this case. It not only 
purported to make valid all prior acts of Raja Lalji, hub it purported to 
authorise RajaLalji to borrow money, to execute documents, to hypothecate, 
mortgage, sell or otherwise transfer moveable and immoveable property, 
and to give a lease of any village, in whole or in part, at any rent he might 
think proper, and to do all such acts apparently without consulting the 
ladies or Kuar Inayat Singh. It was a document which, if the ladies 
thoroughly understood its effect, would have enabled Raja Lalji to divest 
them of every scrap of property which they possessed. There is no evidence 
before us to show that the nature and effect of that mukhtarnamah were 
explained to either of the ladies. Rani Achhan Kuar was examined in this case,, 
and we believe her evidence, every word of which appears to us to be of 
[136] importance. She said ; — “ The villages, buildings and other landed 
property at Bareilly, Shabjahanpur and Lucknow are mine. I got them 
from Rani Hulas Kuar, my mother, who inherited the same from her 
husband Raja Kbairati Lai. On his (Khairati Lai’s) death he left a consi- 
derable property both moveable and immoveable as well as outstandings. 
Raja Lalji waa my husband. I remember having executed a mukhtama- 
'inah in his name with a view to manage the villages. I did not know 
that my estate was incumbered. I came to know of the existence of 
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debt when the Paharwalas filed a auifc." And later on : — “ Raja Lalji never 1895 
consulted me in matters relating to the management of the estate. He Jan. ii. 
was my elder, vialik, and out of respect for him I could not interfere. 

Raja kiiairati Lai was not indebted at the time of his death ; he had amole Appel- 
money ; why should he borrow ?” The suit by the Paharwalas to which LATE 
she referred was the suit brought by Lala Amarnath Sah and others upon CIVIL. 

a bond in favour of Moti Ram Sah of the 23rd of March 1873, (L R. 19 

I. A., 196). Kuar Inayat Singh ‘document No. 251) was examined in this H A. 125- 
case. It appears to us that his evidence, as well as that of Rani Achhau A.W.N 
Kuar, was given with moderation and bears the impress of truth. As to '1895) 24. 
Raja Lalji, he said : — “ I have nob received a single farthing on account of 
any of tho^e two bonds (the bonds of the 2iid December 1877, and 1st of 
April 1881). Their amounts may have been taken by Raja Lalji " And 
later on : — “ There was no enmity between Raja Lalji and me. Ho should 
be considered my and my mother's well-wisher. A son considers his 
father his well-wisher, though the other may not be so at heart. 

It would appear from the fact of institution of the suit and perusal 
of the bonds that ho acted maliciously. Nothing else has been disclosed. 

It appeared from the bond sued on and the other bonds sued on 
previously that his i)roceedings were mda fide." And still later on : — 

"On the death of Raja Khairati Lai the property was managed by 
Raja Lalji as one having sole authority. He did not use to consult Rani 
Achhan Kuar or me in regard to the management of the property. On 
his death, i.e., at the time of the death of Raja Khairati Lai, there were no 
[137] debts due against the riijasat (estate), but on the contrary there 
were debts due to uS' from several persons." As to the mukhtarnamah 
Kuar Inavat Singh said : — " Raja Lalji was a general attorney on my 
behalf. I do nob fully understand the conditions applicable to general 
and special attorneys, but ha used to do all works, and if this is the 
meaning of a general attorney the Court may consider him to be so." and 
" I admit the execution of the power-of-attorney executed in favour of Raja 
Lalji in 1877, bub at that time I had nob sufficient maturity of under- 
standing to judge of what I was writing.” 

The result of the evidence to which we have referred, and which we 
believe, is that Raja Khairati Lai, who died in 1866, left on his death very 
considerable unincumbered landed and other property, and left no debts, 
and that Rani Achhan Kuar understood when she executed the mukhtar- 
namah of the 5bh of March, 1877, that she was executing a document which 
empowered her husband Raja Lalji to act as the attorney and agent of 
the family in the management of the villages, as, for instance, in granting 
leases, fixing and collecting rents and giving receipts, and the payment of 
the Government revenue and other such matters. At the time when the 
mukhtarnamah of the 5bh of March 1877 was given it appears from the 
evidence above referred to that Rani Achhan Kuar or Kuar Inayat Singh 
had not the slightest reason to suspect that it was or would be necessary 
to borrow money or to mortgage or sell any part of the family property, 
and it may be safely assumed that the possibility of. or the necessity to 
provide for, any such conbingency was not present to their minds, and 
that they did not know that the mukhtarnamah was making provision for 
the happening of contingencies which there was then, so far as they knew, 
no chance of occurring. There is no more reason to assume that the two 

Singh understood that the mukhtar- 
namah purported to empower Raja Lalji to mortgage and sell their 
family property in the future than there is for assuming that they 
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understood that the mukhtarnaviah purported to ratify and make valid 
mortgages and sales by Eaja Lalji of their family [138] property in 
the then past. On the other hand, as Rani Hulas Kuar and Rani 
Achhan Kuar were strictly pardah-noshin ladies, and as the two 
male members of the family of Khairati Lai, viz., Kuar Inayat Singh 
and Kuar Shamsber Bahadur were then minors, and as Khairati Lai's 
estate comprised much village property, it was convenient, if not 
absolutely necessary, that some one should be empowered to act as the 
agent and general attorney of the family in the management of the village 
property, and the person who would naturally be selected to manage the 
village property was under the circumstances Raja Lalji, who stood to the 
persons then interested in Raja Khairati Lai’s estate in the position of 
son-in-law, husband and father. It is not proved, nor is there any sug- 
gestion in the evidence, that the scope and effect of chat viukhtarnamah 
were explained to any one of the three persons who executed it. 
Neither Rani Hulas Kuar, nor Rani Achhan Kuar, nor Kuar Inayat 
Singh, who was then 16 or 17 years old, is shown to have any 
knowledge of business. It was Raja Lalji, and not they, who managed 
the estate of Khairati Lai after Khairati Lai’s death. They ware 
in the bands of Raja Lalji. who. apparently for his own purposes, 
and not in their interest, got them to execute the imikktamamah in 
the form in which it appears. Unless the fact that Rani Achhan Kuar 
and Kuar Inayat Singh executed the bond of the 1st of April 1881, in 
which reference in most general and vague terms is made to the bond of 
the 2nd of December 1877, be taken as proof that they knew on the 1st of 
April 1881, that Raja Lalji had made the bond of the 2Dd of December 
1877, and unless the evidence of Nand Kisbore, on which we can place no 
reliance, is to be believed, there is absolutely nothing to suggest that Rani 
Achhan Kuar or Kuar Inayat Singh were aware, before the commence- 
ment of this suit, or that on Moti Ram Sab's bond, that Raja Lalji was, as 
their general attornev. acting upon any power to mortgage or sell their 
family property. The bond of the 2oth of May 1877, has not been put 
before us in evidence, and we are left in the dark as to that transaction and 
as to tlie person or persons by whom it was made. We have not been 
[139] informed as to whether or not Intizam Begam obtained a mortgage 
bond, or if she did. by whom it was made. It was open to the plaintiffs, if 
it would have been to their interest, to have nroduced evidence as to those 
transactions with the object of showingthat Rani Hulas Kuar, Rani Achhan 
Kuar or Kuar Inayat Singh knew that Raja Lalji was pledging their credit 
or mortgaging their property, if such evidence would have shown anything 
of the kind. Raja Lalji knew, even if the Sub-Registrar had no reason to 
suspect the fact, that bis son whose signature he obtained to that 
mukhtarnamahrv&& a minor, and that neither his wife nor his son had then 
any other interest than that of expectancy in the family property, in which 
he'himself had no interest whatever; and yet. exercising the influence 
which he possessed as a son-in-law, a husband and a father, and apparently 
without explaining the effect of the viukhtarnamah, he procured the 
signatures to it of these two pardah-nashin ladies and his minor son. It 
is impossible for us under such circumstances to hold that either Rani 
Achhan Kuar or Kuar Inayat Singh was bound by her or his execution of 

the viukhtarnamah of the 5th of March 1877. 

As Rani Hulas Kuar died on the 22nd of June 1878, it is unnecessary 
to consider whether she was bound by her execution of th&t viukhtarnamah^ 
unless and until it is proved that there was necessity for the making of 
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the mortgage bond of the 2Dd of December, 1B77, or that the lenders of 
the money were on proper inquiry reasonably satisfied that such a 
necessity existed. 

It is well established law in India that as against reversioners a 
recital in a mortgage of the family property made by a female having a 
limited estate that the mortgage money was advanced for necessary pur- 
poses, as, for instance, for the payment of Government revenue, is not 
evidence that there was in fact anv necesaitv for the loan. Such a recital 
does not even suggest to our minds that the mortgagees of the 2Dd of 
December 1877, made any reasonable inquiry as to the existence of any 
necessity for the loan. That bond recites that the Rs. 10,000 were borrow- 
ed for the purposes of paying the “ Government revenue, seed and lakavi 
expenses. Ac.’ [140] The detail at the end of the bond represents that a 
cash payment of Rs. 2,311-13-0, was made and that the balance was in 
respect of money due on himdis and for interest. None of the accounts 
which have been produced in evidence suggest that any portion of that 
Rs. 10,000 was advanced for any necessary purpose of the family. The only 
oral evidence which, if true, suggests that any. portion of that Rs. 10,000 
was borrowed for necessary purposes is that of Hand Kisbore, (document 
No. 251). He is a pleader practising at Bareilly and is the father of Govind 
Prasad, one of the persons in whose favour the bond of the 2nd of December 
1877, and that of the 1st of April 1881, were made. Nand Kishore 
was not ostensibly a party to either of those bonds or interested in them. 
Govind Prasad was at the date of the bond of 1877, 18 or 19 years old, 
and it does not appear how he at that early age had acquired money to 
lend on mortgage, but, according to ihe detail at the foot of the bond, one 
half of the Rs. 10,000 was advanced by Govind Prasad. Govind Prasad 
(document No. 250) said : — “I am not fully acquainted with the circum- 
stances of the two bonds on the basis of which I have instituted this suit. 
They should be ascertained from my manager, Munshi Nand Kishore, 
pleader, who is my father. The debt was advanced through him.” And 
in cross-examination; — “ Munshi Nand Kishore defrays the expenses of 
this case on my behalf.” Govind Prasad apparently knew little or 
nothing about the bonds or his suit. Nand Kishore in his evidence made a 
statement in reference to the bond of the Ist of .\pril 1881, to which he 
was not ostensibly a party, which indicates that be and nob Govind Prasad 
was the lender of the money. He said; — " After that I refused to give 
money. Then they executed a bond for Rs. 20,000 in my favour.” A 
careful consideration of the evidence of Nand Kishore has satisfied us that 
it is such as an unscrupulous law>er. who had become aware of the 
difficulty of fixing Rani Achhan Kuar and Kuar Inayat Singh and 
their family property with liability, would give. In our opinion his 
evidence must be regarded with the greatest suspicion. He said, in 
reference to the bond of the 2Dd of December 1877: — “ Rs. 10,000 was 
[141] borrowed owing to drought to pay revenue. The five persons 
executed a bond for Rs. 10.000, through Raja Lalji. the general attorney. 
Some money was given in cash and some money was set off against the 
interest due under the old bond. Rani Hulas Kuar was alive at that time. 
The bond was executed on her behalf through Raja Lalji.” Later on he 
said “ I was not present when the bond of 1877 was written.” In cross- 
examination Nand Kishore said ;— "Tne bond for Rs. 10.000. the basis of 
the claim, was not signed by Kuar Inayat Singb. I do nob verbally 
re-colleob hpw much money in cash was given in respect of this bond. A 
detail of it is given in the bond. The money of the bond for Rs. 10,000. 
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\va 9 nofc given before me. It was given by Mohan Lai, but not in my pre- 
sence. I know that a conversation about the transaction of the bond of 1877 
was held with me and Mohan Lai. but there was more conversation with 
Mohan Lai than with myself. I had a talk with Raja Lalji and Kuar Inayat 
Singh. Nawah Abdul Aziz Khan, pleader, sat at that time. The 
conversation with Mohan Lai did not take place before me. There was a 
drought in 1877. Revenue was demanded from them and all other raises. 
Raja Lilji told me that there was a demand of revenue and that I should 
give him money, and that I should make arrangement for money.” Mohan 
Lai is dead, so'is Raja Lalji. Kuar Inayat Singh swore positively that 
Raja Lalji did not consult him in regard to the management of the property, 
and that he had not received a single farthing on account of either of the 
bonds in suit. He was not cross-examined as to any conversation with 
Nand Kishore. With the single exception of the recital in the bond of 
the Snd of December 1877, nob one piece of evidence has been put before 
us in corroboration of Nand Kishore’s statement suggesting that the 
Rs. 10,000, or any part of it, was advanced for the payment of Govern- 
ment revenue. We are not satisfied with the evidence of Nand Kishore, 
and we find that it is nob proved that there was any necessity for the bond 
of the 2iid December 1877, or that those who advanced the Rs. 10,000, 


made any inauiry as to the necessity for the loan. 

[142] The learned counsel for the defendants-appellanbs raised 
further points as to the bond of the 2nd of December 1877, as to which, 
holding the views which we have already expressed, we do not think it 
necessary to give any opinion. One of such points was this: In the 
commencement of the bond it purports to be by Rija Lalji, son-in-law, 
Rani Hulas Kuar, wife. Achhan Kuar. daughter and Kuar Inayat Singh, 
daughter’s son, ‘'and heirs of Raja Khairati Lai deceased. The bond 
was executed by Raja Lalji alone, and nowhere in the bond or in its 
execution does it purport to have been executed by Raja Lalji as the 
attorney or on behalf of any one except himself, and he in the bond is 
falsely described as one of the heirs of Raja Khairati Lai. It was 
contended that the bond was not executed by Raja Lalji under the 
viukhtarnamah of the 5bh of March 1877. We were referred to Story on 
Agency, paragraphs 145 to 150, and paragraph 160 A , Paley on Agency, 
3rd ed., p. 180 ; Act No. VII of 1882. s. 2 ; 44 and 45 Vic., c. 41, s. 46 : 
to the observation of Cotton, L. J. in In re Whitley Partyiers, Limited U; 
and to Leake on Contracts. 3rd ed., p. 400. It was contended that the 
endorsement by the Sub-Registrar of the 6th of December 1877. could 
not affect the construction of the bond and was nob evidence against the 
defendants that the bond had been executed by Raja Lalji as the attorney 

of anyone. 

It was also coufcanded on behalf of the defendants that as the bond 
of the 2nd of December 1877, was not in fact executed by the grantors 
of the mukhtarnamah of the 5th of March 1877, Raja Lalji had no autho- 
rity under the special powers as to registering documents contamed m 
that mukhtarnamah to register the bond on behalf of anyone but 
in his individual caoaciby. and that the registration as against the defend- 
ants was invalid and consequently that s. 49 of the Indian Registration 

Act. 1877 (Act No. Ill of 1877), applied. . x. z t 

We shall now consider the transaction relating to the bond ot toe 

1st of April 1381. 


(1) L.R. 32 Ch. D. 337 at p. 338. 
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[1«] The bond of the 1st of April 1881, was executed by Raja Lalji 
and Kuar Inayat Sin^^h by their putting their signatures to it, and by 
Rani Achhan Kuar by her seal being put to it. That bond purports to 
be for interest amounting to Rs. 8.100 on the bond of the ’2nd of Deceinbor 
1877, and another bond for Rs. 20,000 of tlio 25th of May 1877 and for 
the following items : — 

Rs. a. p. 

“ In respect of the Bukka of 1st December 1880. 

Principal amount ... ... 10,175 0 0 

In respect of the interest on the amount of 

the Bukko ... ... ... l.:]00 14 0 

In cash” ... ... ... 121 2 0 

Making a total of Rs. 20,000. 

The particulars of the sum of Rs. 10.175*0-0 as stated in the bond 
are as follows 


Rs. 

2,000 


a. 


0 


P 

0 


On 22nd June 1879, for revenue 

On 5th November 1879. to pay interest 
to Intizam Begam 

On 17th ^lay 1880, to defray expenses of 
daughter’s marriage 

On 2nd August 1880, to pay interest to 
Moti Ram Sah 

On 9th October 1880, to pay interest to 
Intizam Begam 

Tlie bond of the 25tli of May 1877, has not been sued upon, and we 
have no information concerning it or of the transaction with Intizam 
Begam referred to in tlie al)ove detail beyond that contained in the 
evidence of Nand Kishore. 


1,575 0 0 
2,000 0 0 
4,000 0 0 


900 0 0 


If the views which we have already expressed he correct, neither Rani 
Achhan Kuar, nor Kuar Inayat Singh, nor the family property which was 
of Raja Khairati Lai was liable under iho bond of the 2nd of December 
1877. For tlie Rs. 4,000 interest to Moti Ram Sah [144] neither Rani 
Achhan Kuar, nor Kuar Inayat Singh, nor their family property was 
liable. That Rs. 4,000 was due under the bond which was sued upon in 
the case of Lala Amamath Sah v. Bani Achhan Ktiar (1). As to the items 
of Rs. 1,575-0-0 and Rs. 900, all the information appearing on the record 
put before us is the follovsing statement of Nand Kishore : — ” Raja Lalji 
and Inayat Singh asked me to get some more money advanced to them. 
Accordingly I got Rs. 30,000-0-0 advanced lo them by the wife of Usman 
Khan. His wife’s name is Intizam Begam ; and she obtained a decree.” 
Kuar Inayat Singh was not asked a single question in cross-examination 
suggesting that he had made any such request of Nand Kishore or that 
he had been in any way liable to Intizam l^egam for a debt or under a 
bond or under a decree. We place no reliance upon the evidence 
of Nand Kishore: and beyond that evidence and the fact that Kuar 
Inayat Singh executed the bond of the 1st of April 1881, nothing 
has been put before us to suggest, much less to prove, that Kuar 
Inayat Singh was in any way liable for any debt to Intizam Begam 
For all that appears, that debt and the liability for it may have 
been Raja Lalji’s alone. Nand Kishore’s evidence, beyond the fact 
that the seal of Rani Achhan Kuar had been put to the bond of the 1st of 
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April 1881 after that bond had been at one side of the pardaJi read to 
some one whom he did not see and who w’as at the other side of the par- 
dah, does not sugj^est that Eani Achhan Kuar was under any liability for 
any debt to Intii^am Begam or even knew that any money was owing by 
any one to Intizam Begam. 

If the item of Rs. 2,000 was advanced on the 17th of May 1880 to de- 
fray the expenses of the marriage of Raja Lalji’s daughter, these expenses 
would in ordinary course be bome by her father Raja Lalji, and not by Raja 
Khairati Lai’s estate, and it does not appear why Rani Achhnn Kuar or 
Kuar Inayat Singh or their property should have been liable in lespect of 
those marriage expenses, if they were in fact incurred. As to the interest 
on the bond of the 25th of Alay 1877, beyond the entry of the following 
particulars in the bond of the 1st of April 1881 Compound interest 
[145] in x'espect of the bond for Rs. 20,000, dated 2<5th May 1877, up to 
end of March 1881. Rs. 5,251-10-9.”— the recital in the bond of the 1st 
of April 1881, that Rs. 20,000 had been found due by Raja Lalji, Rani 
Achhan Kuar and Kuar Inayat Singh on two lionds. one of which was 
stated in the bond of the 1st of April 1881, to be a bond of the 25th of 

May 1877 , and the following statement of Nand Kishore;— In 1877, I, 
on behalf of Govind Prasad jointly with Baij Nath, (again said) Magni 
Ram and Mohan Lai advanced a loan of Rs. 20,000 to four persons, viz.. 
Hulas Kuar, Achhan Kuar, Inayat Singh and Raja Lalji,”— there is 
nothing before us to suggest any liability of Ram Achhan Kuar or Kuar 
Inavat Singh or their family property m respect of thatl^n of Rs. 20,000 
or the interest on it. On the 25th of May 1877. Ram Hulas Kuar was 
alive and in possession of the family property for the estate of the widow 
of a sonless Hindu. The interests of Rani Achhan Kuar and Kuar Inayat 
Singh were merely expectancies, and Kuar Inayat Singh was a mmor, and 
further, there is nothing to show that Rani Huks Kuar or Ram Achhan 
Kuar knew of that loan of the 25th of May 1877. or that the transaction 
was explained to them, or that they or Kuar Inayat Singh or the family 
derived any benefit whatsoever from the loan of that Rs. 20,000 of the 
25th of May 1877. It may be infeiTed from the evidence of Ram Achhan 
Kuar and Kuar Inayat Singh that they knew nothing of the loan of the 

item of those which made up tlm Es 2(h000 of the bond of 

the 1st of April 1881. was that of Es. 2.000. which according to the 

bond! had bten advanced on the 22rid of June 1879 for the payment of 

Government revenue. Outside the bond of the 1st of April 1881. no evi 
dence has been put before us to show that the Es. 2.000 or any pai^ of 
it was required in 1879 for the payment of revenue, or indeed that any 
such sum was advanced for any such purpose, or that the 
revenue could not have been paid at that time out of the lents of tl e 
family property. This is what Nand Kishore said as to the consideration 
for the bond of tlie 1st of April 1881 1- Out of the amount o , ‘he bond 
for Es 20 000 the [146] executants took some Lucknow hundts to pay 
[he debt Z to Sah Badri Das. becanse they were in debt, and they 
further stated that some money was required to meet the expenses o 
the marriage of the daughter, and a portion of the money was set off 

against the^interesfc due under the old bonds, and Rs. 124 and 

were paid in cash.” Nand Kishore said nothing m connection with that 

u 1 c nnv nscessitv for the payment of the Government levenue. If 

April 1881, no part of the consideration except the sum of Rs. 124 - 0 
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was advanced after the 9th of Oclohor 1880. The sum of Rs. 1,300-14-0 
was, according to the detail in the bond, interest on a rukka of the 1st 
December 1880, given in respect of tlie items which made up the .sum of 
Rs. 10,475. The item of Rs. 1*24-2-0 most ^robal)ly represented the 
cost of the st imped paper upon which the l)ond of the 1st of April 1881 
was written and the expenses of i)reparin8 the l)ond and getting it regis- 
tered. We have gone thus at length into tlio items composing the sum 
of Rs. 20,000 of the bond of the 1st of April 1881, in order to ascertain, 
if possilde, what was the consideration, if any, for Rani .Achhan Kuar 
and Kuar Inayat Singh making themselves and their family property 
liable for the payment of (he Rs. 20,000 with interest at tlie rate of 
14 annas per centum per mensem, not to speak of a liability for compound 
interest at 12 per cent, per annum on six-monthly rests. 

It is not shown to our satisfaction that Raoi Achhan Kuar and Kuar 
Inayat Singh received anv consideration for the bond of the Ist of Auril 
1881. 


Let us now see if they or either of them understood the brans action 
which Raja Lalji induced them to enter into in 1881. Rani Achhan Kuar 
swore and we baiisveher. that she had never hnrroweJ any money from 
Thakur Das and Baij Nath of Pilibhit or Govind Prasi.d of Haroilly and that 
she had not known until the present suit was tiled and the d-ituand was 
made against her and Kuar inayat Singn that Raja L dji had borrowed any 
money from the plaintilTs or their firms. Nand Ki.shore said that Shar.kar 
Sahai read the bond of the 1st of Aeiil 1881, to Hard Achhan Kuar and 
[147] brought it back to him where ho was sitting after lu-r seal had been 
aOixed to it. Later on be admitted in cr. ss- 0 xan)ination that he never 
saw Rani Achhan Kuar, and he said:—" I did not see anyone with my 
own eyes atlixing tlio seal. I did not see the nerson with my own eyes to 
whom the bond was read out. There was a purdah between. I saw the 
seal from a distance and not from near. It was in the hand or Shankar 
Sahai. He affixed the soak 1 do not recollect wheretrom Sliankar Sahai 
got the seal." There is not one word of evidence placed before us to show 
that the bond of the Isb of April 1881. or any of the items in it was ever 
explamed to Rim Achhan Kuar. It was a bond which required consider- 
able explanation, and to be carefully explained, if it was desired by Raja 
Lalji and Nand Kishore that Rani Achhan Kuar and I.er son Kuar 
Inayat Singh should understand the transaction to vvhich it referred 
and the liability which they were asked to undertake in executing it 
One use which was made of that bond in the Subordinate Judge’s Court' 
and also before us in this appeal, was to found an argument that Rani 
Achhan Kuar and Kuar Inayat Singh by executing that bond admitted a 
liaffihty of themselves and tbeir family property under the bond of the 2nd 

indeed a comparison of the bonds of the 1st of April 
K December 1877 leads us to the conclusion that the 

object of the reference in the bond of the 1st of April 1881 to the bond of 

1 1877 part of the consideration for the bond of 

the Isb of April, IS81 was to obtain evidence, by the execution of the bond 
of the Ist of April 1881 by Ram Achhan Kuar and Kuar Inayat Sinah 
I a liability of themselves and their property nntr 

Deci 1877 the ^^77. Under the bond of the 2nd of 

December 1877. the ordinary mterest payable was at the rate of one rupee 

^ rl compound interest was 

foUows In case of default m payment of interest every three 
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months, the interest will be added to the principal and the creditors 
will be entitled to take (charge) compound interest at the rate of one rupee 
four annas per cent, per mensem withoutr egard to the due^dateor aft er the 
expira-[148jtion of the term at their pleasure.” Under that condition the 
interest. Rs. 2,848-5-3, in arrear on the 3lst of March 1881. under the bond 
of the 2nd of December 1877, would have borne interest at the rate of one 
rupee four annas per centum per mensem; whereas by making that 
interest, Es. 2.848-5-8. as was done, part of the principal consideration for 
the bond of the Ist of April 1881. it would bear only ordinary interest at 
the rate of 14 annas per centum per mensem, and the compound interest 
on the six-monthly rests under the bond of the 1st of April 1881, was 
at the rate of only one rupee per centum ner mensem. Hand Kisbore. 
who negotiated on behalf of the money-lenders the transaction of the 
1st of April 1881, volunteered no explanation of the reasons which 
induced the money-lenders of 1877. to forego the more advantageous 
terms of interest as to the sura of Rs. 2,848-5-3. and we cannot conceive 
what other object thev could have had than that of attempting to make 
evidence to fix Rani Achban Kuar and Kuar Inayat ^ngh and their 
family property with liability for the bond of the 2nd of December 1877. 
If that was their object it would most probably have been frustrated if 
the bond of the 1st of April 1881, had been explained to Ram Achhan 
Kuar and Kuar Inayat Singh. What chance of explanation or of mde- 
uendenb advice had Rani Achban Kuar or Kuai Inayat Singh ? It was not 
to the interest of Raja Lalji to explain to his wifeHhat she was incumber- 
ine her ancestral property. Although Shankar Sahai was an agent of the 
family, he was, as appears by the Sub-Registrar's endorsement on the bond 
of the 2nd of December 1877, as far back as 1877, the agei^ of Raja Lalji and 
he was not likely to give information or explanations to Ram Achban Kuar 
or to Kuar Inayat Smgb which Rija Lilji was unlikely to give. Shankar 
Sahai. although an agent of the family, was obviously not a confidential 
servant of Rani Achhan Kuar. She was pardah-nashtn as to him and 
Kuar Inavat Singh tells us that Achhan Kuar did not appear before 
Shankar Sahai. Even Nand Kishore makes Shankar Sahai stand on 
the outside of the pardah whilst reading the bond of the Ist of April 1881, 
to some one who was on the other side ol the Is it likely that 

Rani Achhan Kuar had the deed of the Ist of Aprd 1881 explained to her 
bv Kuar Inayat [149] Singh ? Kuar Inayat Singh had just come of age, he 
was then 19 or 20 years of age. In our opinion he entered as blindly 
into this transaction as did Rani Achhan Kuar. He had no experience 
of business Raja Lalji managed everything. Kuar Inayat Singh 
said " I signed the document of 1881, because filial duty prevented me 
from disobeying his (Raja Lalji's) order. Also his inliuence as father 
prevented me from disobeying bis order.” We do not believe the statement 
of Nand Kisbore that— “ Inayat Singh signed himself after seeing an 

understanding all the accounts.” That Kuar 7° 

that details of the Rs. 20.000 were stated in the bond is possible, but that be 

understood the accounts, or what those details represented or what the 
object of the bond was, or what might be the inference to be drawn from his 
execution of it. we do not believe. In our opinion Kuar Inayat ^ngh 
blindly executed the bond at the bidding of his father Raja Lalji. Nand 
Kisho^e who. on behalf of the mortgagees, negotiated that transaction 
and saw to the execution of the bond, must have known ^ 

that he was dealing with a helpless woman and her 

son who had no one to advise them. Except the sum of Rs. 124-2-0, 
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which W 0 have referred, nofc one farthing was advanced on the execution 
of the bond after the let of April 1881. The balanoeof the Rs. 20,000, 
if the detail given in the bond can be treated as reliable evidence for 
any purpose, consisted of advances made between the 22Dd of June 
1879, and the Obh of October 1880, not proved in our opinion to have 
been made to these defendants or for the benefit of their property, and 
of interest upon loans, for some of which loans neither these defendants 
nor their property were liable, and for the remainder of which loans it is not 
in our opinion proved that these defendants or their property was liable. 
That the plaintifi's or those whom they represent knew that the property 
which they sought to have mortgaged to them was nob the property of 
Raja Lalji and was the family property left by Raja Kbairati Lai, or 
that they were aware that there was no necessity for incurring the debts 
appears to be a reasonable inference from the fact that they sought to 
make the Hindu woman in possession and one of the immediate rever- 
sioners parties to the bonds [150] so as to bind them, if possible, for 
advances previously made. Tney went further, for Nand Kishore attempt- 
ed to prove at the trial that Kuar Inayat Singh was of full age in 1877. 
It was proved that he was then a miner, and subsequently, as appears 
from the finding on the 2nd issue framed by the Subordinate Judge, it 
was admitted that Kuar Inayat Singh was a minor at the date of the 
execution of the bond of the 2nd of December. 1877. Even if it be assumed 
that Kuar Inayat Singh understood the scope and effect of the bond of 
the Isb of April 1881, that fact would not in our opinion entitle the plaint- 
iffs to the relief claimed by them. 

The only relief to which they may bo entitled, if at all, is a decree for 
the sale of the property mortgaged in the two bonds on which their suit is 
founded. Having regard to the law of limitation they are not entitled bo a 
decree personally against either of the two defendants. As we have shown 
above, the bond of the 2nd of December 1877, is not binding on Rani 
Achhao Kuar. It has not been proved that she executed the bond of the 
Isb of April 1881, with a knowledge of its contents and of the effect 
of it on her property. So far therefore as her interests in the property 
are concerned, the mortgages on which the plaintiffs rely cannot be 
enforced against those interests. 

Kuar Inayat Singh has no present vested interest in the property. 
His interests are those of a reversioner expectant on the death of his 
mother. Rani Achhan Kuar. A mortgage of such interests during the 
life-time of Rani Achhao Kuar cannot affect the property in the bands 
of Rani Achhan Kuar. We have pointed out in an earlier part of the 
judgment, that, under the Hindu law which prevails in these Provinces, 
there is no power in a reversioner to sell or mortgage his interests in 
expeotanev. Under the ordinary law in this country also he has no such 
power. The Code of Civil Procedure, 1882, exempts in s. 266, clause ik), 
contingent interests of this description from liability to sale in execu- 
tion of a decree. The same was the rule under the Code of 1877 
Under Act No. YlII of 1859 also it was held, in Bam Chunder Tantra 
Dossv. Dhurmo Narain Chuckerbutty (1), that the interest of an heir 
[151] according to Hindu law, expectant on the death of a widow in 
possession was not property, and was not rendered liable to attachment 
and sale m execution of a decree by s. 205 of that Act. Kuar Inayat 
Singh, therefore, could not pass any title to the plaintiffs under the 
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mortgage of fcbe 1st of April 1881, and in any view thoir suit is liable to 
be defeated. 

To sum up, we find that in 1877. Kuar Inayat Singh was a minor, 
and consequently was not bound by his execution of tlie mtikhtunicivuih of 
bhe5r.h of March 1877, or by the bond of the2ad December, 1877. 

W’e find that the rnukhlarnamah of the Sth of March 1877, was not 
explained to Rani Achhan Kuar, and that she understood the mukhtar- 
namah merely conferred pi.ver on Raja Laljt to act as the agent of the 
family in the management of the village uropertv, and did not understand 
that it conferred power on him to mortgage or sell the family property, 
and that she was not bound by it. 

We find that Raja Lalji had no authority to execute the bond of the 
2nd of December 1877, on behalf of Rani Achhan Kuar, or of Kuar 
Inayat Singh, or to borrow money on their account. 

We find that it is nob proved that there was any family necessity for 
borrowing the money, tlie alleged consideration for the bond of the 2nd of 
December 1877, or for the mortgaging of the family property. 

We find that it is nob proved that the mortgagees of the bond of the 
2Qd of December 1877. satisfied themselves upon any reasonable inquiry 
that there was any family necessity for the making of that bond. We 
find that neither Rani Achhan Kuar nor Kuar Inayat Singh nor their 
family property is liable by the bond of the 2nd December 1877. 

We find that the bond of the 1st of April 1881, was not explained to 
Rani Achhan Kuar, and that it is not proved that she understood that 
bond or the liabilities it purported to create or admit. 

We find that it is not proved that there was any family necessity 
for the making of the bond of the 1st of April 1881, or that the 
[152] mortgagees of that bond satisfied themselves upon any reasonable 
inquiry that there was any family nreessity for the making of the 

bond. 

We find that it is not proved that Rani Achhan Kuar or Kuar 

Inayat Singh, or their family property was under any liability m respect 
of any part of the money, the alleged consideration for that bond, or that 
they or either of them received any c 3 nsideration for the making of the 

bond. 1 i. . 

We find that the bond of the 1st of April 1881, is not proved to be a 

bond binding upon Rani Achhan Kuar or her interest as a Hindu daughter 

in the family property, and that under such circumstances, and Kuar 

Shamsher Bahadur being then alive and having an 

Kuar Inayat Singh in the family property, and Kuar Inayat Singh having 
merely an interest in expectancy in the family property and being incap- 
able under the Hindu law of mortgaging or selling hisinteie^t expect- 
ancy. no valid mortgage of the family property f f 

of the let of April 1681, and no valid mortgage existed to the making of 

vpbich he. as a reversioner, could consent. 

We further find that Raja Lalji either with the active assistance or 

with the knowledge and connivance ot Hand undue 

the mortgagees of the bond of the let of April 1881. took an undue 
Idvantage^ot his position as'father and of the youth and mexporienoe and 
want of business knowledge of Kuar Inavat Singh, in procuring the e 

rtl of the bond of the 1st of Anril 1881, ^ha'. ^“”50 

Singh executed that bond he did not understand its objeot or its effect. 
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The Subordinate Judge on the ground of limitation dismissed the 
claim of the plaintiffs for a decree personally against Kani Achhan Kuar 
and Inayat Singii. From that dismissal there has been no appeal. 

We allow tl)is appeal, and dismiss with costs in both Courts so much 
of the plaintiffs’ suit as was not dismissed by the Subordinate Judge. 

Appeal decreed. 


17 A. 153=15 A.W.N. (1895) 37. 

[153] REVISIONAL CRIMINAL. 

Before Mr. Justice Atkman. 

QUEEX-EmpresS Kellie.’^ [14th January, 1895. J 

Act XJjV of ilndian Penol Code), s. iO^—Crvninal breach oj irust^Convic- 
twn for criminal breach of trust on ijeyieral dfjicietictj in account. 

An accuHcd person may be cliarged with criminal breach of trust in respect of 
a general deficiency, and it is not necessary in all cases to charge the accused 
with the embe/.zlement of a particular sum received on a certain dale from some 
particular person. Reg. v. Lloyd Jones (1) ; Reg. v. Chapman (2); Rtg. v. 
iVolitenholme (3) ; and The Queen v, Lambert (4) referred to. 

[DIbb.. 2 C.W.N. 311 (345) : Appr., IQ A. 116 = 16 A.W.N. 11; R., 33 A. .36 (40) = 7 
A.L.J. 897 = 7 led. Cas. 196=11 Cr. L J. 442.] 

i [This was an application for revision of an appellate order of the 
Sessions Judge of Cawnpore sustaining the conviction of the applicant for 
the offence of criminal breach of trust as an agent, ))unishable under s. 409 
of the Indian Penal Code. The applicant, Archibald Kellie, was the 
agent at Cawnpore of the firm of Messrs. UUmann Hirschhorn &: Co., the 
head office of which is in London. The firm has a branch in Calcutta 
which imports piece-goods, thread, &c., and sells them through its agents. 
It was Kellie's duty to sell in Cawnpore the goods sent him l)y the 
Calcuita branch and to remit the proceeds to Calcutta. He was also 
bound to send to Calcutta casli abstracts showing his transactions. He 
had been dilatory in sending in his accounts, and in consequence of tliis 
Mr. Tilemann, the manager of tlie Delhi branch, and Mr. Sonderegger, an 
assistant in the Calcutta brancli, met at Cawnpore, and on the 28th of 
August 1894 checked Kellie’s accounts. According to those accounts, 
which were in Kellie’s own handwriting, he ought to have had in hand 
a cash balance of Rs. 3,041-0-8; but all that he had was Rs. 113-7-0, 
there being thus a deficiency of Rs. 2,927-9-8. In respect of this deficiency 
Kellie was charged with the offence punishable under s. 409 of the Indian 
Penal Code and convicted, and his appeal was dismissed by the Sessions 
Judge.] 

The judgment of Aikman, J., after stating the facts as above, thus 
continued : — 

Mr. C. Boss Alstoii, for the applicant. 

[1S4] The Government Pleader (Munshi Bavi Prasad), for the 
Crown. 

* Criminal Revision No. 688 of 1894. 

tho jUg™trouS“colt‘-E a] ^ o' 

(1) 8 G. and P. 288. 

(3) U Cox. Cr. Ca. 313. 
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JUDGMENT. 

The case for the petitioner lias been well argued by Mr. Ross AlsiOJi. 
The main ground relied on by the learned counsel for the pstitioner is that a 
conviction for criminal breacii of trust on a general balance of account is 
bad in law. 

In support of thii he referred to Req.\. Lloyd Jones (1). In that 
case Alderson, B., observed It is not suflicient to prove at the trial 
a general deficiency in account. Some specific sum must be proved to 
be embezzled, in like manner as in larceny some particular article must 
be proved to have been stolen." The cases of Bey. v. Chapman (2) and 
Req. V. Wolstenholme (3) were also relied upon. 

The propriety of these rulings has been doubted even in England. 
With reference to the ruling in Req. v. Lloyd Jones, the following remarks 
are ‘made in Roscoe’s Criminal Evidence, 10th edition, page 477 : — 
“ Wlien a person is employed in the receipt and payment of money, it is 
almost impossible to prove anything more than a deficiency in account, 
and if the words of Alderson, B., in Req. v. Jones (D were to be taken in 
their strict sense, it would be impossible ever to procure a conviction for 
embezzlement when there were running accounts between the parties.” 
And tlie author goes on to suggest that there was in the case referred to 
some misapprehension of the principles of law applicable to the question. 
I would also refer to the case of The Queen v. Lambert (4) decided in 1847. 
In that case, when the cash in the hands of the accused, an employee in 
the Customs Department, was checked, it was found to be short by £.270 
of the amount which, according to his books, ought to have been in his 
possession. The accused had by virtue of his employment both to 
receive and pay away money on account of Government. It was contended 
on his behalf that the charge could not be supported in the absence of 
evidence to prove the appropriation of-any particular sum from any one 
person. Erie, J.. said:— I think that the offence is sufficiently made out, 
within the [155] meaning of the statute, if the jury are satisfied that the 
prisoner received in the aggregate the amount with which he appears to 
have charged himself and that he absconded or refused, when called upon, 
to account, leaving a portion of the gross sum deficient. There would be 
constant failure of justice if I were to decide otherwise, since it is 
impossible in cases like the present, where a number of different amounts 
of money have been received, to specify which sum or sums or the part 
of which sum or sums have been embezzled.” 

But. be the law in England what it may, I have no hesitation in 
holding that, according to Indian law, an accused person may be charged 
with criminal breach of trust in respect of a general deficiency, and that 
it is not necessary in all cases to charge the accused with the embezzle- 
ment of a particular sum received on a certain date from some_ particular 
person. It is enough if the accused person has sufficient notice of the 
accusation he has to meet, and that he had in the present instance. 

To hold otherwise would, to use the words of Erie, J., result in a 
“ constant failure of justice.” It was further argued by the learned coun- 
sel for the petitioner, on the strength of the ruling in the case Bex v. 
Edward Hodgson (5), that, as the prisoner’s accounts were not shown to 


(1) 8 0. and P. 288. (2) 1 0. and K. 119. 

(4) 2 Cox. Or. Oa. 309. (6) 3 0. and P. 422. 
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be incorrect, there was therefore no embezzlement, but merely a default 
of payment. But it is not in respect of accounts tlias a charge is m-ide in 
such cases : it is in respect of the disappearance of a certain sum of 
money. The accounts may be kept in a faultless manner whilst peculation 
is going on ; on the other hand, it is possible to imagine that accounts may 
be kept in a slovenly manner and that there mav 1)0 many omissions in 
them, even whilst any suspicion of dishonesty is negatived. In the case 
referred to by the learned counsel it was said: — *' If the prisoner regu- 
larly admits tlie receipt of the money, the mere fact of not paying it over 
is not felony. It is but matter of account.” In tliis case, however, tliere 
was something more than the mere fact of not paying over the balance. 

[ 136 ] It appears from the evidence of Mr. Tilemann and Mr. Sonde- 
regger that when questioned as to this deficiency Kellie admitted that he 
had taken the money, and their evidence is borne out l)y the terms of a 
letter (Exhibit G.) written by Kellie to Mr. Sonderegger on the 30tli of 
August 1894. 

The learned counsel for the applicant also addressed the Court in 
mitigation of sentence. The pimislunent which lias been sustained was a 
sentence of two years’ rigorous imprisonment. Having regard to the 
circumstances of the case, I am of opinion that tliis punishment was not a 
bit too severe. This was not the case of an employee yielding on a solitary 
occasion to temptation. .\ I irge amount was embezzled, and it appears 
from the evidence of Mr. Sonderegger that Kellie admitted tliat peculation 
had been going on for some eighteen months. The nature of the defence 
set up by che applicant does not tell in his favour, as it amounted to an 
insinuation that the missing amount had been taken by Messrs. Tilemann 
and Sonderegger, an insinuation which I concur with the lower Courts 
in thinking to be baseless. 

For the above reasons I reject the application and direct that the 
records be returned. 


17 A. 156 = 15 A.W.N. (1895) 43. 

APPELLATE CIVIL. 

Before Mr. Justice Knox and Mr. Justice Aikman. 


Haidar Shah (Applicant) v. Jamna Das and others 
(Opposite ParHes)."^' f22nd January, 1895] . 

Civil Procedure Code, ss. 350, S59— Insolvency— Powers exercisable by Court under 
s. S59-~yVilbdrawal of applicativn by applicant without permission to renew— 
Court not competent to make payment of costs a condition precedent to the granting 
of permission to withdraw. 

A Court actiog under s- 359 of the Code of Civil Procedure may, on the motion 
of a creditor under certain circumstances, order the imprisonment of an applicant 
for a declaration of insolvency, or it may, under certain circumstances of its own 
motion, send the applicant to be dealt with by a Magistrate ; but it cannoti 
unless moved by [157] a creditor, pi.ss an order of imprisonment under that 
section ; and if on the motion of a creditor it has ordered the imprisonment of 
the applicant, it cannot subsequently act under the last clause of s. 359. Kadir 
Bakhsh V. Bhawani Prasad (1) referred to. 

Where, an appticaiion for a declaration of insolvency having been filed, the 
applicint asked and obtained permission to withdraw the application absolutely, 

• First Appeal No. 91 of 1893. from an order of A. M. Markham, Esq., District 
Judge of Meerut, dated the 12th June 1893. 

(1) 11 A. 115. 
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i e . , without permission to renew the application, it was held that the Court could 
not mukc the payment by the applic-int of the opposing creditors’ costs a condi- 
tion prece Unt to the granting of snch permission so as to enable the Court 
subsequently to revive the pr'ceedings commenced by the application, but that 
such proceedings Wi re finally determined by the applicant’s withdrawal. 

[R.. 3 Ind. Cas. Cl (G3) ; 5 N.L.R. 88 (91).] 

The facts of this case were as follows: — 

[One Hafiz Syed Haidar Shah applied on the 4th of February 1891 
to the District Judge of Meerut under s 344 of the Code of Civil Proce- 
dure to he declared au insolvent. With bis application he put in a sche- 
dule setting out the amount and particulars of his property and other 
matters which the law requires should be set out in such an application. 

day was fixed for bearing the application, and on the 20bh June 1891, 
the application was heard and the applicant was exjjmined. On the 22Qd 
of June 1891 the applicant stated to the Court that be withdrew his 
application for being declared an insolvent and prayed that the insolvency 
case might bo struck off. Upon this the District Judge passed the follow- 
ing order : — “On application of the applicant in person, the petition of 
insolvency may be permitted to be withdrawn on the costs of tbe opposing 
creditors being paid.” Nothing further took place until the 16th of Novem- 
ber 1892, when one of the creditors, i.e., The Bank of Upper India, Ld., 
a creditor in whose presence the order of the 22Dd of June 1891 had been 
passed, represented to the Court that the costs, payment of which bad been 
ordered, had not been paid, and asked that the proceedings might be reviv- 
ed. No section of the Code was quoted as supporting such a request, 
hut an order was passed calling upon the appellant to appear and show 
cause why his application to be declared an insolvent should not be reviv- 
ed. No cause was shown within the time granted, and on the 29th of 
November 1892 the Court directed that the application to be declared 
[158] an insolvent be revived and taken up at the point it had reached on 
the 20tb of June 1891. The parties and their witnesses were directed to 
be present on the date fixed for their presence. The appellant did not 
appear, but on behalf of the Bank of Upper India an affidavit was filed 
declaring that Hafiz Syed Haidar Shah had, on the 12th of June 1892, 
transferred his entire property to his wife in lieu of dower with the object 
of defrauding creditors. No other evidence of any kind appears to have 
been taken, but the Court recorded an order setting out that — as it would 
appear that this transfer amounts to a fraudulent transfer to defeat credi- 
tors and that the applicant has been guilty of concealment of debts, the 
Court orders that the applicant be called upon to appear on Saturday the 
22Dd instant at 11 A.M. and show cause why he should not be committed 
to prison under cl. 5 of s. 359, C.P.C., at the request of the opposing 
creditors.” On this adjourned date an appearance was made on behalf of 
Haidar Shah, and it was argued that s. 359 would not apply, as there had 
been no decision under s. 350 of the Code of Civil Procedure. It was 
further contended chat no fraud of any kind on the part of Haidar 
Shah had been proved, and the jurisdiction of the Court to revive, 
as it was called, the proceedings which had come to a close on 
the 22nd of June 1891, was disputed. The objections were over- 
ruled, the learned Judge holding that no decision under s. 350 was 
required, and that all that was necessary was that at any time during the 
hearing under s. 350 it should have been proved that there had been a 

• [This portion though given in the statemoot of facts forma really a part and 
parcel of the Judgment of the Court.— ED.] 
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fraudulent transfer or an act of bad faith. Upon the affidavit already 
mentioned, and upon an admission by the vakil for Haidar Shah that on 
the 12th of June 1892 his client had transferred a portion of his property 
ill favour of a person whom the Judge terms a creditor not named by the 
applicant in his list of creditors, it was held that there had been a fraudulent 
transfer and an act of bad faith regarding the matter of his application. 
The objection taken to the jurisdiction of the Court was also overruled. 
The Judge held that his order permitting withdrawal was only conditional; 
that as the condition had not been fulfilled, sanction [139] was finally 
refused, and the hearing under s. I$50 was still subsisting on the 12th of 
June 1892. The Judge then proceeded to order that Haidar Shah be, at 
the instance of the represented creditor*, and at their costs, imprisoned 
in the civil jail for one year, unless he shall sooner satisfy the said 
opposing and represented creditors.” On the same date, and on the 
representation of the vakil for those of the creditors who were present, the 
above order was amended, and a new order issued directing that the applic- 
ant was under s. 359 to he arrested and convoyed to the jail to suffer simple 
imprisonment for six months. It is this last order from which the present 
appeal has been filed. That order was, however, followed by a further order 
directing that, as Haidar Shah had absconded, the case under the last 
clause of s 359 of the Code be referred to the Magistrate of the District 
to the end that Haidar Shah might be dealt with under s. 87 and the 
following sections of the Code of Criminal Procedure.] 

The judgment of the Court (Knox and Aikman, JJ.) after stating the 
facts as above, thus continued ; — 

Mr. Abdul Majid and Pandit Sundar Lai, for the appellant. 

Babu Jofiindro Nath Chaudhri and Mun‘<hi Jivnla Prasad, for the 
opposite parties. 


1896 
Jan. 22. 


Appel- 

LATE 

Civil. 

17 A. 156 = 
16 A.W.N. 
(1895) 43. 


JUDGMENT. 

This order (i.e., tiiat under the last clause of s. 359 of the Code of Civil 
Procedure), it is liardly necess.ary to point out, was certainly not one in 
accordance with law. All that the last clause of s. 359 authorises under 
certain circumstances, wbicii did not arise in the present case, as there 
had been an order passed under the first clause of the section, is that the 
Court may send an applicant for insolvency before it to the Magistrate to 
be dealt with according to law. In the present case the Judge had already 
adopted the first of the two courses prescribed in s. 359 and had no power 
to have recourse to the second alternative. The meaning of this section 
appears to have been somewhat misunderstood. What the section requires 
is that if a Court be moved thereto by a creditor it shall, under the circum- 
stances set out in the section, sentence the applicant to imprisonment. 
This is the only course open to a Court when set in motion at the instance 
of L160] the creditors. If there be no application by any creditor, 
the Court is still empowered, if it consider the case calls for such 
an order, to proceed siio molu and to send the applicant to the 
Magistrate. It cannot, unless moved by a creditor, pass an order of 
imprisonment. The case of K^ir Bakhsh v. Bhawani Prasad (l) (Edge, 
0. J., and Straight, J.) w'as cited to us in the course of the argument. 
There are certain expressions in the judgment in that case which appear 
to be opposed to the view we have taken. Straight, J., there held that 


(1) 14 A. 145. 
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1895 whoB a creditor applied to a Court to exercise its jurisdiction under 
Jan. 22. 9. 359 it was open to the Court either itself to punish the applicant for 

insolvency or to send him before a Magistrate to be dealt with according to 
Appel- Xn our oninion, the wording of the section is against this interpre- 

LATE tatioo. Omitting the words immaterial to the decision of the point 
Civil. raised, the section runs as follows: — 

" Whenever at tlie hearing under s. 350 it is proved that the appli* 

17 A. 156= Ciint Las (a) been guilty, See ., — the Court shall, at the instance of any 
15 A.W.N. of Lis creditors, sentence him by order in writing to imprisonment for a 
(1895) 43. term which may extend to one year from the date of committal; or, the 

Court may, if it think fib, seed him to the Magistrate to he dealt with 
according to law.” 

The repetition in the last clause of the words “ the Court,” and the 
fact that the word “ shall” is used in the one clause and the word ‘ may” 
in the other lead us to think that the one course is nob intended to be 
an alternative to the other when the Court is set in motion by a creditor. 
Had an alternibive been intended we should have expected to find the 
word ” shall” in both clauses or the word " may ” in both clauses. 

The insertiou of the words " at the instance of any of his creditors” 
between the words '* shall ” and ‘‘ sentence” support the same view. 

The intention of the Legislature apparently was to restrict the Court 
to the one course of sending the applicant to be dealt with by a Magis- 
trate when the Court of itself, and without being moved [161] thereto by 
a creditor, comes to the conclusion that the applicant should be punished 
for any act of bad faith he is proved to have committed ; and the reason 
probably is that, in this event, the Court is, as it were, itself the 
prosecutor. 

We have the authority of the learned Chief Justice for saying that 
he concurs in the interpretation which we now put upon this section. 

To return to the order from which this appeal is filed. It is contended 
that that order and all the proceedings taken after the 22nd of June 
1891 are without jurisdiction ; that the Judge could not revive the pro- 
ceedings, and that no fraud on the part of the appellant had been proved 
at any hearing under s. 350. It appears to us that this contention is good 
and must prevail. The only authority in the Code of Civil Procedure for 
withdrawal of proceedings once commenced before a Civil Court is that 
contained in s. 373, which bys. 647 applies to proceedings under chapter 
XX of the Code. That section gives a plaintiff, and similarly in the case 
before us gave the applicant, a choice of withdrawing from a suit or 
application with or without the permission of the Court before which his 
suit or application stands. No restriction of any kind is placed upon his 
withdrawing without permission of the Court : he is liable, if he so with- 
draws, for such costs as the Court may award, and is precluded from 
bringing a fresh suit or application in the same matter. This is totally 
different from a power given to a Court, as is given in other sections of 
the Code, to make the payment of costs precedent to an order which the 
Court intends to pass. The only casein which a Court may, under this 
snetioD, impose any condition upon a plaintiff who seeks to withdraw is 
where that plaintiff asks the Court for permission, nob only to withdraw, 
but also for liberty to bring a fresh suit for the same subject matter. In 
this case the applicant stated that he withdrew without any further 
thought or suggestion that he intended to, or wished to, bring a 
fresh application. The case fell within the second paragraph of 
section 373, and the order passed by the Court should have been to 

428 



YIII] 


ABDDR RAHMAN V. SHANKAR DAT DOBE 17 All. 183 


[162] the effect that as the applicant has asked to withdraw from the 
application he be adjudged to pay the costs of theopposing creditors. It follows 
therefore that any condition imposed by the Judge as to costs being paid 
precedent to permission to withdraw was without jurisdiction and must 
be regarded as mere surplusage. The proceedings determined on the 22nd 
of June 1891, and no longer subsisted after that date for any purpose 
whatsoever. At the hearing it was contended that an applicant for insol- 
vency hading the case going against him, and after trouble taken by the 
creditors to prove fraud, might, if he could withdraw unconditionally, by 
so doing escape the penalties provided by law under section 359 for the 
punishment of fraudulent debtors. Such an argument overlooks the exist- 
ence in the Code of s. 643, which in our opinion does provide for and meet 
such a contingency. In view of the above finding it becomes unnecessary 
(or us to take up the question of fraud, and we would only remark here that 
up to the 22ad of June 1891 no fraud had been proved, and no evidence 
of fraud given even after that date. The affidavit filed by the Bank and the 
very qualified admission made by the pleader for Hafiz Syed Haidar Shah, 
do not amount to proof of fraud. For these reasons we allow this appeal 
and set aside the order of the Court below with costs. There was an 
application filed in connection with this appeal by one Shankar Lai. It 
was not supported, and therefore it stands dismissed. 


1895 

Jan. ‘22. 

Appel- 

late 

Civil. 

17 A. 156 = 
16 A.W.N. 
(1895) 43. 


Appeal decreed. 


17 A. 162=15 A.W.N. (1695) 35. 

APPELL.\TE CIVIL. 

Before Mr. Jiistice Blair and Mr. Justice Burkitt. 

Abdur Rahman {Decree-holder] v. Shankar Dat Dube {Objector}.- 

[28th January, 1895.] 

Ciuif Procedure Code, s. 2ii— Execution of decree— Attachment during lifetime o/ judg. 
ment debtor— Application after death of judgment debtor to bring his representatives 
on to the record of the execution proceedings —Procedure 

In executioa proceediogs if tbe decree-holder desires lo proceed after the death 
of the judgment-debtor agaiaet property which has not been attached during the 
lifetime of the judgment-debtor, his proper course is that marked out by s. 234 
of Act No. XIV of 1882 : but if the property has been attached during the life- 
time of [163] the judgment-debtor, it then comes into tbe lands of the law and 
the attachment does not abate on the death of the judgment-debtor, and for ibe 
purpose of proceeding against, and if necessary selling, that property it i? not 
necessary to implead any one as a legal representative. 

The facts of this case were as follows; i [One Abdur Rahman had 
obtained a money decree against Raja Hari Har Dat Dube, on the 30th 
of April 1890. for a sum of Rs. 820-8-0. On the 15th of November 1890, 
two boxes containing shawls were ordered to be attached, and the attach- 
ment was effected in the month of December. The sale was stayed under 
an order of the District Court pending the disposal of the suit in which 
the judgment-debtor was oue party and his brother Shankar Dat, the 
present respondent, was the other . On the 23th of June 1891, an 

• First Appeal No. 248 of 1892, from an order of Kuar Bharat Singh, Officiating 
Judge of Jaunpur, dated the 3rd September 1892. 

. Ai! portion though given in the statement of facts forms really a part and parcel 
of tbe Judgment of tbe Court.— EDa] ^ ^ 
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1895 application was made fco strike off the execution proceetling, but 
Jan. 28. to maintain the atbachraenb, with leave to apply again for further 

steps in aid of execution. The cass was ordered to be struck off, the 

Appel* attachment maintained, and the permission prayed for given. A further 
LATE application was made in relation to the same attachment. The attach- 
ClVIL. ment still remained subsisting at the time of the death of the judg- 

ment-debtor, on the 13th of January 1892. A further application was 

17 A, 162= made in execution for the attachment of a sum of 1,000 rupees payable 
13 A.W.N. under an agreement between the deceased judgment-debtor and the present 
(1893) 39. respondent, then due for the month of November of that year. Tno Court 

made an order prohibiting Raja Shankar Dat from paying that money to 
the deceased judgment-debtor. The order was still subsisting at the time 
of the death of the judgment-debtor. On the llth of December 1891, an 
application was made that Raja Shankar Dat be ordered to pay into Court 
the sum of Rs. 500, then due from him to the judgment-debtor. An order 
was made granting that application. Notice was duly served on Raja 
Shankar Dat’s agent. On the Gth of January 1892, an application was 
made for the attachmeut of a sum of money (about 200 rupees) then 
deposited in the Rent Ceurt and standing to his credit, and an order of 
atbaclimenb was issued accordingly. At a date subsequent to the«n attach- 
ments and while they were all three subsisting, Raja Hari Har Dat, died. 
The [164] present appeal arises out of an application made bo the Court in 
which the proceedings then were Co put upon the record, as legal 
representative of the deceased, his brother, the Raja Shankar Da'^, and 
his widow Rani Sahodra Kuir. Objection was taken upon the part of 
Raja Shankar Dab. bub nob upon the part of the widow. Toe Court, 
referring to a judgment already delivered, and which hal relation to the 
execution of a decree obtained by another plaintiff against the julgment- 
debtor in the case, refused to pub the names upon the record as represen- 
tatives, alleging that he did so for the reason given in the previous case. 
It appears that the Judge probably did not notice that the one case was 
in no sense upon all fours with the o*her. In chat case execution was 
sought agiiust the zamindiri prooerby, and such nroparty was not at the 
time of the decease of tha judgment-debtor under attachment. The 
Court refused to out either of the names upon the record. It is against 
that order that Mr. Ghulam Mujtaba appeals.] 

After stating the facts as above, the judgment of Blair, J., thus conti- 
nued : — 

. Maulvi Ghulam Mujtaba. for the appellant. 

Mr. T. Gonla/i, Mr. Abdul Majid and Pandit Swidar Lai. for the 

respondent. 

JUDGMENT. 

It appears to us that the ruling of the Full Bench of this Court in the 
case of Sheo Prasad v. Hira Lai (1) ia a binding authority upon the ques- 
tion at issue in this matter. It is needless to follow in detail the 
erroneous reasons given hy the Judge below in dealing with this matter. 
It is clear to us that this is a case which is really decided by the ruling 
above referred to. It was there held by the Full Bench that s. 234 of 
the Code of Civil Procedure applied only bo cases in which after the 
death of the judgment-debtor the decree-holder sought to bring bo sale 
property which was of the judgment-debtor in his lifetime, and which 
was not at the time of his death under attaclim ent in the suit of the 

(1) 12 A. 440. 
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judgment-creditor. In the view of the Court wbicii decided that 
case section 234 contemplates that the property which was of the 
judgment-debtor in bis lifetime may [105] not only have come to 
the hands of his legal representative, but may, before the making of 
the Application under the section have not been duly disposed of by the 
representative. In this case, it appears to us that no item of the pro- 
perty attached has come into the po.ssession of the legal representa- 
tive, whose liability • under s. 234 of the Code of Civil Procedure is 
expressly limited to the extent of tho prop 'rty of the deceased which lias 
come to his hands and has not bjoo duly disposed of. That being so. we 
think the Court below, though for wrong reasons, is perfectly right in 
refusing to put up upon the record the names of the respondents as represen- 
tatives of the deceased judgment-debtor. It seems to be settled law that 
no such representative need be pub on the record. ^U.Ghnlam Miijtaba is in 
our opinion entitled to take such further steps in the execution prooood- 
ings as he may be advised, and that no impediment can arise from the 
fact of there nob being on the record any legal representative of the 
deceased judgment-debtor. The appeal is dismissed with costs. 

IIURKlTf, J. — I concur in tho judgment which has been pronounced 
and desire to add a few words only. Tne application made by the decree- 
holder on the 18f.h of February, 1892, and the -Oth of March, 1893, to 
bring Raja Shankar Dat and Rani Sahodra Kuar on the record in tlio 
execution proceedings was oroperly rejected by the District Judge, 
not for the reasons given by him, which, in my opinion, have no bearing 
on the matter, hub because the anplications so made were applications 
for which the law makes no provision whatsoever. Those applications 
were apparently modelled on the lines of s. 368 which provides for the 
substitution of names in the place of the deceased defendant in a suit 
but under Act No. VI of 1892 and the recent rulings of their Lordships of 
the Privy Council such procedure cannot be adopted in execution proceed- 
ings. In such proceedings if the decree-holder desires to proceed after the 
death of the judgment-debtor against property which has not been 
attached during the lifetime of the judgment-de'htor his proper course is 
that marked out by s. 234 of Act No. XIV of 1882. but if the prouerty 
has been attached during the lifetime of tho judgment-debtor it [166] 
then comes into the lands of the law and attachment does not abate 
on the death of the judgment-debtor, and for the purpose of proceeding 
against, and if necessary selling, that property, it is not necessary to 
implead any one as a legal representative. It was therefore in this case 
quite unnecessary to ask for an order to bring the brother and the widow 
of the deceased judgment-debtor on the record. It was an order which 
the Court had no jurisdiction to pass, and in refusing to pass it the Court 

was right, though, as I said before, the reasons it gave for that refusal 
are wrong and irrelevant. 

Appeal dismissed. 


1895 

Jan. 28. 

Appel- 

late 

Civil. 

17 A. 162 = 
15 A.W.N. 
(1893) 35. 


431 



1895 

Feb. 4. 
Eevi- 

SIONAL 

Criminal. 

17 A. 166^ 
15 A.W.N. 
(1895) 42. 


17 All. 167 INDIAN DECISIONS, NEW SERIES [Yol. 

17 A. 166 = 15 A.W.N. (1895) 42. 

EEVISIONAL CRIMINAL. 

Before Sir John Echje, Ki., Chief Justice, and Mr. Justice Banerji. 


Queen-Empress v. Sri Lal and others.'^' [4th February, 1895.] 

Act No. XLV of IB&) {Indian Penal Code), ss. 150, IQO— Affray — Public place." 

Held, that a chabutra which was neither a place to which the public had a 
tight of access. Dor a place lo which the public were ever permitted to have 
access, was not, though it adjoined a public road, a “ public place” within the 
meaning of s. 159 of the Indian Penal Code. 

[R.. 29 B. 386 (390 =7 Bom. L.R. 333 = 2 Cr. L.J. 252; 31 C. 542 = 8 C.W.N. 458 
(462) ; A.W.N. 1904. 92 ; 10 Cr. L.J. 16 (17).] 

The fads of this case sufficiently appear from the judgment of the 
Court. 

Mr. Roshan Lal and Babu Satya Ckandar Mukerji, for the 
applicants. 

The Government Pleader (Munsbi Bam Prasad), for the Crown. 

JUDGMENT. 

Edge, C.J., and Banerji, J.— This is an application for revision of 
an order of the Sessiotis Judge of Farakhabad dismissing the appeal of the 
applicants from a conviction under s. 160 of the Indian Penal Code. 

The fighting appears to have taken place on a chabutra, which from 
the evidence in the Court below anoears to have been private property 
adjoining a public thoroughfare. Wo infer from the evidence that that 
chabutra was neither a place to which the public bad a right of access, nor 
a place to which the public were used to [167] have access, nor was it a 
place to which the public were ever permitted to have access, though it 
adjoined a public road. We must look to s. 159 of the Indian Penal 
Code to see what are the ingredients of the offence of an "affray.” 

S. 159 runs as follows i 

" When two or more persons by fighting in a public place, disturb the 

public peace, they are said to commit an affray.” It will be observed 

that this section does not make fighting " in public,” which is likely to 

disturb the public peace, an affray. The fighting disturbing the public 

peace which is an affray, is fighting which takes place in a “ public 

nlaoe.” No doubt the fighting in this case on the chabutra was fighting 

in public, because the^ public could see what was taking place. 

Some of the statutes in England make acts penal which are done in 

public others make acts penal which are done in a public place, so that 

in the criminal statute law in England, the distinction is, it will be 

observed, between doing an act in public and doing an act in a public 

place. As the chabutra was not a place to which the public had by right 

or by permission, or bv usage or otherwise, access, we must hold that it 

was not a public place, although any member of the public walking along 

the street could walk on to it, but in doing so he would be committing 

a trespass. • - w 

Under these circumstances, wo must set aside the convictions. We 

acquit the applicants, and order that the fines, it paid, be refunded. 


• Oriminal Revision No. 701 of 1894. 
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APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice, and .Vr. Justice Bancrji. 


Natthu Singh {Defendant) v. Gdlab Singh {Plaintiff}. ' 

[5th February, 1895.] 


Limitalion^Suit for possession of property incidentally necessitatin'] the setting aside oj 
or declaration of invalidity of an adoption— Act No. XV of 1877 [Indian Limita- 
tion Act), sch, it, 


Article 118 of ach. ii of the lodian Limitation Act applies only to .suits for a 
declaration that an adoption U invalid or in fact never took place ; it does not 
to a suit for possession of property merely because it may be necessary 
in order to give effect to the relief claimed in such suit to find that a given 
adoption is invalid. Basdeo v. Oopal fU, OJiandharap Singh v. Lochman Sin /h {2) 
Padajirav v. Ramrav i3i and Lala Parbhu Lai v. Mylne (4) referred to. 


fDiss,. 24 B. 2G0=1 Bom- L.R. 799 iF.B.); F., 24. A. 196 = 22 A.W N 10 • 2C A 40 = 23 
A. W.N. 163; 25 C. 354 «364) ; 20 M. 40 (4G) = 6 M.L.J. 272 (276) ’r 21 B 159 
(162) ; 21 B.376 f379): 9 C.W.N. 222 (224); IIC.B-L R. 49; D.. h A. fi (11) =8 
A.L.J. 1101 (1105) = 11 Ind. Gas. 476 (477).] 


The plaintiff in this case sued for possession of a share in certain 
immoveable property which had been in her lifetime in the possession of 
one Musammat Lachcho, the widow of one Tarsi Ram. The property in 
suit, with the exception of two plots, once belonged to Zorawar Singh 'the 
common ancestor of the parties save the defendants Zauki Ram and Murli 
SiDgli. who were mortgagees from Musammat Lachcho. Zorawar Singh 
had five sons, three of whom. /. e . Tarsi Ram. Ganga Ram and Khushal 
Smgb, died jn his lifetime. Zorawar Singh died in 18G4, leaving him 
surviving two sons. Gulab Singh fthe present plaintiff) and Shib Singh 
and sons of two other sons. ^ ’ 

Musammat Lachcho Kuar, widow of Tarsi Bam, Rot a one-fifth 

share of the property left by her father-in-law, Zorawar Singh ■ and it is 

DOW undisputed that she was in separate possession of the share’ up to her 
death in November 1891- 


On the 19th of June 1876, Musammat Laohcho e.xecuted a hypothe 
cation bond in favour of Zauki Ram and Murli Siogh, The mort^gee. 

and Natthu Smgh were added as defendants to this suit under s 3C 

of the Code of Civil Procedure. Gulab Singh contested the validity o' 

the mortgage on the ground that Musammat Lachcho was in possessior 

as a Hindu widow m lieu of her right of maintenance and that the trans- 

for by her was void The Court held that Musammat Laohcho was in 

adverse and proprietary possession of the property and gave the plaintiff.^ 

a deoree for a portion of the amount olaimod. On appeal the defendani; 

got a decree for a larger amount, and in other respect the finding of th^ 

Lower Court was upheld. Open the death of Musammat Laohcho Natthu 

Singh set up his right as the adopted son of Tarsi Ram, and his right was 
recognized by tlie Revenue authorities. 

[169] The plaintiff claimed to recover possession of a share in fchp 
property on the ground that it had been given to MusammRf T Ih k 

lieu of maintenance and that on her deatl it reverted! in part at S 


11 


oate G»ga Saran, p.a., Subord 

(1) 8 A. 644. (2) 10 A. 485. (3) 13 B. 160. (4) 14 q. 401. 
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the plaintieE. He denied that Nattbu Singh had been ever adopted by 
Tarsi Ram as his son. and sued to have it declared that the decree obtained 
by the mortgagee defendants could not be executed against the property 
because the interest of Musammat Lachcho came to an end at her death. 

The defendant Natthu Singh maintained the validity of his adoption, 
and also pleaded limitation, and further that the plaintiff on bis own 
showing was not entitled to more than a one-fourth share. 

The Lower Court (Subordinate Judge of Aligarh) found that the 
plaintiff’s claim as against the mortgagee defendants was barred bv the 
principle of res ntdicata ; but that as against Natthu Singh and the other 
defendants the plaintiff was entitled to a ono-fourth share of the property 
in suit, and made a decree accordingly. Natthu Singh thereupon appealed 

to the High Court. 

Mr. Abdul Raoof, for the appellant. 

Mr C. Ross Alston and Munshi Ram Prasad, for the respondent. 


JUDGMENT. 

Edge, C.J , and BaneejI. J'-Th's appeal has been ^ 

First Appeal No. 117 of 1893. In First Appeal No, 93 of 1893. the de- 
fendant Natthu Singh is the appellant, and in First Appeal No. 117 o 
1893, Gulab Singh, plaintiff, is appellant. The suit was for Possession o 
shares in a village which were in the possession of the defenda,nt Netthu 
Singh at the commencement of the suit. The plaintiff was entitled to the 
decree which he got in the Court below, if Natthu Singh was not adopted, 
as alleged bv him, bv one Tarsi Ram. Tarsi Ram was one of we hve 
sons of Zorawar Singh. Gulah Singh, the plaintiff, was one of those 
Lns. Natthu Singh's case was that Tarsi Ram and Tarsi Ram s 
then wife, Musammat Lachcho, adonted Natthu Singh about two year 
before Tarsi Ram died. The plaintiff's case is the utter negation of any 
[170] such adoption. The adoption is said to have taken place abou 
1863 In 1876 (Zorawar Singh having died in 1864). Musammat Laeb- 
cbo the widow of Tarsi Ram. who had predeceased his father Zorawa 
Singh, presented an application to the Revenue Court asking 
of names in respect of a certain share in the village to be made in fa 
of Natthu Singh. She alleged in the proceedings on that applioation tba 

her deceased husband had adopted Natthu Singh when the be®n 

about one year old. As a matter of fact that application was oPPOse“ 

S!amongst others, the plaintiff in this suit, and Musammat Lachcho 

name was entered in the revenue papers and Natthu Singh s was 

entered. application having been made in 1876, and 0PP°®®^ 

by the present plaintiff, Mr. Abdul Baoof.ioT the defendant Natthu Singh^ 
hL contended that this suit is barred by limitation. He relies on art 118 
Tech ii of the Indian Limitation Act, 1877. and in support of h s 

contention further relies on the judgments of their ■ 'nj 

Council in Jagadamba Chaodhrani v. Dakhina Mohun Boy ^ 

MZ^hNarain Munshi v. Taruok Nath Moitra(2),^i on a judgment 

M Ms Court in Inda v. Jehangira (3). Jhe last mention d cas 
was undoubtedly decided on art. 118 of soh. ii of Act No. \V o lb/ ( . 
the two oases before their Lordships of the 

decided upon the former Limitation /^.L’l art 129 of 

especially referring to adoptions was, m Act No. IX of 1B71, a . 


(1) 13 0. 808. 


(2) 200. 487. 


(3) 10 A.W.N. (1890) 241 
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8ch. I . The two artioles of Act No. XV of 1877 which eBpeoially refer 

m nf 119 °1 soh. ii. Article 

129 of Act No. IX of 1871 lo words related to suits " to establish or set 
aside an adoption It is true that their Lordships of the Privy Council, 

1° referred, treated the words " to set aside an 
‘‘'S.t article as referring to suits for a declaration that an 
^doptou was invalid. We find also that when the Legislature passed Act 

1 fwi k f ^ J i ' ^ ‘ ’® language of art. 129 of Act No. IX of 

1871 but used language in [171] arts. 118 and 119 which, according to the 

Obtl^^a He ? articles to suits, in the one case to 

obtain a declaration that an alleged adoption was invalid or never in fact took 

vlhd “Th^T cafsl t • that an adoption was 

valid The Legislature in other parts of the schedule, for example, in art 91 

No IXof '®“®'^®d the wording of ar^grofAct 

No IX of 1871, which had reference to suits “ to cancel or set aside an 

otherwise provided for.” We assume that by departing 
to Inif V i /• Of the present aAct. which can only refer 

GW/iarap Smgh v. Lack, nan Stngh (2) ; by a decision of the Bombav 

S sr -n » tf r 1 ~ 

:^:=sr:^;Shir:hc:mt::u^^^ 

0fthi7S“di':^L%867tLl‘T^“\ Singh, the head 

Natthu Singh, who was alleged to have been adopte'd’bv'rarsi 

unpossible to believe that, if this adoption had k fact taken 

Singh would not, on the death of Zorawar ‘?inoh u • ” Place, Shib 

right of his own natural son Natthu Singhto favc^hi! °® •‘he 

the grandson of Zorawar and as the adopted son of Tarsi EaT^ He Td^ 

There is anfther Ihing whicl'in i;tt:^n 7Tfrr- 

adoption. If the adoption had in fact taken place Naifhi Q- 

have any share in the interest of his natural fathe^ Shib 

the death of Shib Singh, Natthu Sineh took nn ! ? u ^ on 

property with his brothers and continued to tult?v?fcl 

Another fact which goes against the adontion m f i, *- ° Singh. 

up to the time of her death in 1891 continuod t- k ^osammat liaehcho 

respect of the one-fifth share, bnUctuX on ta°ted 

Tarsilm ITs1rry::rfbc3lrth'u“L7h'^'T’ 

in Tarsi Earns lifetiL. MaLtm^^LTch ^ 0 '“'^ th'e" '>'-® 

Bam, was aUowed by the familv to be entered i'„ th ^ 

r^pect of the one-fifth share for her maintenance! thorh"! ‘’"'’ers in 


(1) 8 A. 644, 


(2) 10 A. 485. 


(3) 13 B. 160. 
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eatitled to be so entered. It is very possible that in 1876, owing to some 
ill-feeling amongst the members of the family she was dianosed to put 
forward Natthu Singh as the adopted son of Tarsi Ram. Whatever was 
the cause of her line of conduct at that time, her subsequent conduct was 
inconsistent with any adoption having taken place. On these grounds we 
dismiss first appeal No. 93 of 1893, with costs. 

Appeal dismissed. 


17 A. 172 = 15 A.W.N. (1895) 

APPELLATE CIVIL. 

Before Mr. Justice Knox and Mt. Justice Aikinan. 

Hamida Bibi (Plaintiff] u. Ali Husen Khan (Defendant).* 

[llth February, 1895.) 

Civil Procedure Code. s.-i. 366. b^^-Ahateinent of suit— Appeal. 

No appeal will lie from an order under the first paragraph of s. 366 of the Code 
of Civil Procedure declaring that a suit shall abate, such order neither amounting 
to a decree nor being specifically appealable under s. 588. Bhxkaji Ram OhavAra 
V, PuTshotciiu (1), dissented from. 

[F., 2 N.L.E. 7 ; R., 10 O.C. 121; 121 P R. 1907 = 61 P.W.E. 1907.] 

The tacts of this case are as follows , ou u- 

The plaintifif sued in the Court of the Subordinate Judge of Sbahja- 
hanpur to recover a sum of Es. 41 G86-10-8 as her dower [173] deb^ 
but died shortly after the filing of the suit and before issues were 
framed, on the 14th of November 1893. After various adjournments 
fnr the Burnose of allowing the heirs of the deceased plaintiff to 
lome in. the "case was fixed for the 15tli of May 1894. On the 0th of 
January 1894, one Musammat Hamida Bibi, the mother of the P'amti , 
applied'to bo brought on the record as legal representative of the plaintiff 
fn respect of some of the property in suit, but that application was reject- 
ed as it did not contain a schedule of the property, nor was it signe 
and verified. On the 29th of May 1894. Hamida Bibi again applied to 
be brought on to the record as a representative of the deceased pla'°‘‘®' 
but this application also was rejected as not being signed and verified 
and also as being beyond time. Hamida Bibi accordingly appealed to 

^and?t°Moii Lai and Babu Ourga Charm Bancrji, for the appellant. 
Mr Abdul Majid and Maulvi Ghulam, Mujtaba for the respondent. 

JUDGMENT. 

KNOX and AiKMAN. JJ.-A preliminary objection is raised by 
Mr oLlam Mujtaba to the hearing of this appeal, on the ground that the 
r dtinealed from is an order passed under the first paragraph of s. 366 
Cfvil tLt no appeal is provided for such order 

u ° of the Code Our attention was drawn in the couree of the 
^ to the case of Bhikaji Bam Chandra v. Furshotum (1) in which 
I d Vhat rd an order is appealable. It was held by the leani^ 

. First Appeal No. 123 d 1894. from an order of Eai Banwari Lai, Bubordmate 
Judge of Shahj-ahanpur. dated the 26 th June 1894. 
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Judge who decided that appeal that such an order was virtually " a decree 
within the meaning of s. 2 of Act No. XIV of 1882, as it disposes of the 
plaintiffs claim as completely as if a suit had been dismissed.” The 
learn^ Judges who decided that appeal appeal- to have overlooked the 
veiy important provisions of s. 371, which allow a person claiming to he 
the legal representative of a deceased to apply for an order to sot aside the 
oidei of abatement. It cannot therefore be said that an order under the 
first paragraph of s. 366 is an [17*] adjudication which, as far a.s the 
ourt expiessing it, decides the suit or appeal. Moreover, it is provided 
y clause (20) of s. 588 of the Code that an applicant whose application 
for an order to set aside an abatement is refused can appeal from such order 
of refusal. Wo sustain the objection and dismiss the appeal with costs. 

Appeal dismissed. 


17 A. 174 = 13 A.W.N. (1893) 47. 

APPELLATE CIVIL. 

Before Sir John Edge, Kl., Chief Justice, and Mr. Justice Banerji. 

Shib Charax Lal {Dejendant) v. Raghu Nath (Plamtijf}.'-' 

[llth February, 1895.] 

injudg^nent not embodied the 
( jramed^Aa Ao. / OJ 1387 

A finding m « judgment to operate as res judicata, t)ie Court boioc a Court of 
jurisdiction competent to try the subsequent suit, must be material and necessary 
to support the precise and particular ground or grounus on which the decree ot 

some operative part of it was made. otber.vi.seNhe finding must be considered 

<^ecrto. or as entirely immaterial, or as no more than 
incidental and subsidiary to the mam question in the suit, although in the latter 
case the finding may have been necessary to the decision of the suit. 

The finding of fact to operate as res judicata need not have been the sole find 

Uve b^n fir|Uo7nV,Tnd Sndi^ 

the “ade'^s 

is,or becomes, material for "the d:;isfon o1 bfsuU u tdTs fo“ H 

of issues under a. 146 of Act No XTV of moo to it. Tne framing 

the right decision of the c^so anDVars to 

to which such issues relate " dUectW and" aubstanr “u^ ^ matter 

Cell! 

J”ckZV£”iZ 

Sing/. .. 


(1) 2 I.A. 283.'""' V sJ^o ■ vY.To 

(2) I.A. Supp. Vol. 212. ( 3 ) I.A, 23. 
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Monohur Mookerji (1), Sfuiikh Enaetoollah v. Shaikh Ameer Buksh (2), Nianiut 
Khan v. Phadu Duldia (3), Jamait^un nissa v. Lulf-un-nissa (4), Alan Singh 
V. Narayan Das (5) , Lachman Singh v. Mohan (6), Ram Oholam v. Sheotahal (7), 
Annsuyabai V. Sakharam Pandurang (8), Devarakonda Narasamma v. Devara- 
konda Kanaya (9), Ghela Ichharam v. Sankalchand Jetha (10), Tarakant 
Bannerjee v. Puddomoney Dossee (11), i?o6inson v. Ditleep Singh (12). 

[F., 32 B. 315 = 10 Bom.L.R. 380; 20 A.W.N. 89; R., 8A.L.J. 409 (410) = 9 Tnd.Cas. 
983 (9841; 6 Ind. las. 696; 11 lod. Gas. 89 (90) ; 121 P.R. 1907 = 51 P.W. R. 
1907 ; 101 P.W.R. 1911 = 120 P.L.R. 1911 = 9 Ind. Cas. 1030 (1031) ; 19 A.W.N. 
182 ; 4 M L.T. 90 ; D., 24 C. 900 (907); 6 A.L.J. 48 = A,W.N. 11908) 41 = 3 M. 
L.T. 205 ; 5 Ind. Cas. 278 (279); 4 O.C. 145 1150); 57 P.R. 1907 (F.B.) = 66 P.W. 
R. 1907-3 

The facts of this case and the arguments on either side are fully stated 
in the judgments of the Court. 

Mr. Abdul Majid, for the appellant. 

Babu Viddya Charan Singh, for the respondent. 


JUDGMENT. 

Edge, C.J., and BanerjI, J.— Raghu Nath, who is the respondent to 
this appeal, brought in the Court of the Munsif of East Budaun the suit in 
which this appeal has arisen and made Cheda Lai, Raraji Lai, Sundar 
Lai, and Seeb Charan Lai, defendants to the suit. Shib Charan Lai is the 
appellant here. 

In his plaint Raghu Nath alleged that a certain pacca house had been 
the property of one Mansukh deceased, that Mansukh died without male 
issue and left; two daughters, viz., Musammat Kishna and Musammat 
Biba, him surviving, who, having obtained possession of the house for 
their interest as the daughters of a deceased sonless Hindu, died. Raghu 
Nath further alleged that he was the son of Musammat Biba, who died 
in 1890, and that Cheda Lai, Rarnii Lai and Sundar Lai were the sons of 
Musammat Kishna, and that on the death of Musammat Biba, who was 
alleged by Raghu Nath to have survived her sister Musammat Kishna, 
he. Raghu Nath, and the defendants Cheda Lai. Ramji Lai and Sundar 
Lai as the heirs of Mansukh became entitled to the house, each to the 
extent of one-fourth. 

[176] It was further alleged in the plaint that Musammat Kishna, 
jointly with the defendants Cheda Lai and Ramji Lai and in collusion 
with them and without necessity, on the I9bh of September 1879, by 
deed mortgaged tbe bouse to the defendant Shib Charan Lai, that Sbib 
Charan Lai subsequently on appeal in suit brought by him in 1891 
Cheda Lai, Ramji Lai and Sundar Lai upon the mortgage of the 19th of 
September 1879, obtained a decree for sale as against the defendants, 
Cheda Lai, and Ramji Lai, of their interests in tbe house, which by that 
decree was declared to be the two-thirds interests, and that Shib Charan 

Lai’s suit for sale as against Sundar Lai was dismissed. 

It was alleged in the plaint, as was the fact, that the plaintm Raghu 
Nath instituted in 1893 in the Court of the Munsif of East Budaun a 
suit against these defendants Shib Charan Lai, Cheda Lai, Ramji Lai and 
Sundar Lai for a declaration that he was one of the four heirs 
and as such was entitled to a one-fourth share in the house, and that the 
Munsif. finding that the plaintiff Raghu Nath was not in possession of 

the bouse, dismissed the suit. 


(1) 16 I A. 97. 
(4) 7 A. 606. 
(7) 1 A. 266. 
(10) 18 B. 697 


(2) 26 W.R.O.R. 225, 
(6) 1 A. 480. 

(6) 7 B. 464. 

(11) 6 W.R. P.O. 63. 
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It was also alleged in the plaint that the defendant Shib Charan Lai 
in 1893 put bis decree for sale in execution. 

The plaint concluded with following prayer:— “The plaintiff prays 
judgment that by declaring tlmt the plaintiff is the owner of, and entitled, 
to, one-fourth of the house bounded as below and situate in Budaun 
mohalla Syedpura, he may be put in possession of the aforesaid one-fourth 
share jointly with the defendants Nos. 1, 2 and 3 (Cheda Lai, Ramji Lai 
and Sundur Lai) by protecting the same from the demand of the decree of 
the appellate Court, No. 812 of 1891 (the decree for sale) and the decree 
of the original Court, No. 516 of 1891.” 

The defendants Cheda Lai, Ramji Lai and Sundar Lai did not defend 
this suit. The defendant Shib Charan Lil in his written statement 
pleaded, inter aha, that this suit was barred by s. 43 of Act XIV of 1882 and 
that the mother of tiie plaintiff Raghu Nath was one Musammat Gaura 
and was not Musammat Biba, aud that [177] neither Musamraat Gaura 
nor Musammat Biba was a daughter of Mansukh. 

present plaintiff’s suit of 1893, he alleged, and the defendant, 
bhib Charan Lai domed, that the plaintiff Raghu Nath was the son of a 
Musammat Biba and that Musammat Biba was one of two daughters of 
Man^kh and that the plaintiff Raghu Nath was, as such son of Musam- 
mat Biba, entitled to a one-fourth share in the house in question. In 
that suit the Munsif in his judgment found that issue as to title in favour 
ot Raghu Natn, but, as Raghu Natli had not claimed any decree for pos- 
session, the Munsif dismissed the suit under the proviso to s. 42 of the 
Specihc Relief Act, 1877 (Act No. t of 1877). on a finding that the plain- 
tiU was not in possession, jointly or otherwise, of the house in question. 

In the present suit the same Munsif held that by reason of his 
1 1!' previous suit the question of the title of the 

under ? n M ° of Mansukh was res judicata 

from the nii ° ^*^0 found as a fact that, apart 

h ° *^^0 Pfaiotiff Raghu Nath had in this 

the other ° u ® Mansukh; and finding 

vL lhZ tZ ! > T fo the 

s f re ied nnnn of Act No. XIV of 1882, the Mun- 

fo the Court defendant Shib Charan Lai appealed 

Id the corre^lt fll f f "PP^^I ho tinn- 

cable, because m the former ease the plaibtifif's claim was dismissed 
wZ It r; the louud of reasons 

Il78] apply ■ aod fin'dinT’ ^ 

histi{leTsLL[^Ssu\\\l‘’l^^ 

His appeal was heard bv plamtiff appealed to this Court, 

of title was by reason of rh / that the question 

.. “»,s“ °'.‘t .“■.Vi “Nrxiv‘'s s,f ' “ “Tr 

..a. i SfofS SrSv ,1 
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1882, an order of remand. From that order of remand fcbis appeal has 
been brought under s. 10 of tbe Letters Patent of this Court by the 
defendant Sbib Charan Lai. 

The only question argued before us was the question of res judicata. 
Mr. Ahdid Majidy for the defendant Sbib Charan Lai, relied upon tbe pro- 
viso to s. 42 of the Specific Relief Act, 1877 (Act No. I of 1877), and con- 
tended tbat the finding as to title in the previous suit was immaterial to 
the decision of that suit ; tbat the decree in that suit having been entirely 
in favour of Sbib Charan Lai, and an appeal lying from a decree and not 
from a finding in a judgment not embodied in the decree, he could not 
have questioned that finding by an appeal, and tbat a finding which could 
not be questioned by an appeal could not in a subsequent suit operate as 
res judicata. Mr. Abdul Majid cited the following cases. Umrao Lai v. 
Behari Siugh (l), Ravi Sewak Singh v. Nakched Singh (2), Putali Meheti 
V, Tulja (3), Anusuyahai v. Sakharam Fandurang (4), Ghcla Ichharam 
V. Sankalchaud Jetha (5), Devarakonda Narasamina v. Devarakonda 
Kauaija (6), Nundo Lall Bhuttacharjeex. Bidhoo Mookhy Debee (7), Tkakur 
Magicndeo v. Thakur Makadeo Singh (8J, Rajah Run Bahadur Singh v. 
Mussuvuit Lachoo Koer (9), and Narain Das v. Faiz Shah (10). 


Mr. Viddya Charan Singh, for the plaintiff-respondent Raghu 
Nath, contended tbat tbe finding as to title was a material finding, 
[179] and even if not material to the decision of the previous suit, the 
issue as to title was tried between tbe parties, and, the Court having ex- 
pressed an opinion on it, the matter became res judicata, whether an ap- 
peal from the decree in the previous suit could or could not have been 
brought by Shib Charan Lai; tbat Sbib Charan Lai had an appeal against the 
decree in the previous suit, as that decree was defective by reason of that 
finding as to title not having been embodied in the decree, and, even if no 
appeal lay on the part of Sbib Charan Lai from that decree as it stood, he 
could, under s. 206 of Act No. XIV of 1882, have got the Court to amend 
the decree so as to bring it into conformity with the judgment by embodying 
that finding in it, and could then have appealed from the decree as amend- 
ed. He cited the following cases: — Krishna Behari Roy v. Brojeswari 
Choiodranee (11), Shaikh Enaetoollah v. Shaikh Ameer Buksh (12), Niamut 
Khayi v. Phadu Buldia (13), Ram Gholavi v. Sheotahal (14), Man Singh v. 
Narayan Das (15), Lachman Singh v. Mohaji [16), Mohan Lai v. Ram 
Dial (17), Jamaitunnissa v. Lutjunnissa (18), and the Duchess of Kingston's 
case (19). He also referred to Hukm Chand’s Treatise on the law of res 
jjulicata, paragraph 60, page 131. 

It was vigorously contended by Mr. Viddya Charan Singh before us 
that Krishna Behari Roy y.Brojesivari Chowdranee (ll), Shaikh Enaetoollah 
V. Shaikh Ameer Buksh (12), Niamut Khan v. Phadu Buldia (13) and tbe 
judgment of Mahmood, J., in Jamaitunnissa v. Lutfunnissa (18) were 
authorities for the proposition that a finding in a judgment which is nob 
embodied in the decree made upon that judgment operates as between the 
parties as res judicata if the Court which expressed such finding in its 
judgment was competent to try the subsequent suit. 


(I) 3 A 297 (2) 4 A. 261. 

(6) 18 B. 597 (6) 4 M. 134. 

(9) 12 I. A. 23 = 11 0. 301. 

(II) 2 l A. 293 = 25 W. R. O.R. 1. 

(13) 6 0. 319. (14) 1 A. 266. 

(17) 2 A. 843. (18) 7 A. 606. 


(3) 8 B. 223. (4) 7 B. 464. 

(7) 13 C. 17. (8) 18 0. 647. 

(10) 24 P. R. 651 = 167 P.R. 1889 (F.B.) 
(12) 25 W.R. O.R. 225. 

(16) 1 A. 480. (16) 2 A. 497. 

(19) 2 Smith L.G. 9th Ed., 812. 
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j proposition is not in our opinion supported by the decision of 
their Lordships of the Privy Council in Krislim Bchari Hoy v. Hrojeswari 
Chowdrama. In that case Bunwari Lall had brought [l80] a suit to set 
aside certain patni leases granted to one o( the defendants by the widow of 
oue GoursoonderRoy, to whom Bunwari Lall alleged that he had beenadopt- 

J'-r'ibos Behari Roy intervened in the suit; 
alleging that he and not Bunwari Lall was the heir of Goursoonder Rov 
One of the defences sot up was that Bunwari Lall had not been validlv 
adopted. The Principal Sudder Ameon found that Bunwari Lall had 
been validly adopted, but dismissed the suit on the hnding that the patni 

l of tlie Principal Sudder Ameen, dis- 

missed the appeal. From that decree of the Civil Judge Krishna Behari 
Roy appealed to the High Court at Calcutta. According to the jud'-ment 

hlarino^h"'’'*^"^"^^ Council, the High Court, “ after" fully 

hearing the case upon the issue of adoption, affirmed the decisions of the 

Courts below. There exists therefore a final and complete judgment upon 

t e issue raised either at the instance of Krishna Behari Rov or which he 

adopted, on the very question which ho seeks again to raise in this suit ■ 

and their Lordships held that Krishna Behari Ly its 0 ^ 0 ^^ t tiie 

BTnttrrLill mthTlub ‘^e yalidity of the adoption of 
KrishnrR k !" before them in appeal 

S “ --I 

Boy. 1, ...orolo* ,0 

Sin '■"“i 

referring, received supper °from the ket that M^kh 

Mitter, JJ.. .0 Sh^M K °n“ tit v S/i^il J " 

Norris, J., in Nmmut Khan v. Phadtc Buldia (21 ohvT^’^l ‘ '‘"‘f 

ly the other members of the Full Beth n 'the I r? 

incorrectly in our opinion that th« a • • " latter case, assumed, 

Priyy Council in kZZ bIh^ZA Z? ‘‘’t Lordships of the 

solely based upon the'finLg'ofTL PriocilTSl^ 

at page 226 of 25 W.R.C R said Markby. J.. 

Weekly Reporter, p. 1, the decree in th^nf reported m 25 

was relied on wa's not Ufo^eThTpliyy Cou'^rr V'® 

examine it, as it was not a decree of this n ^ ^ 

say that the finding relied on was not in thi^T’ ^“9 

missed.” Norris, J., at page 324 of I L R 6%Z^' 

Bion from the decree of a Munsif nf hi, « j-’ Jy ™'®''''‘°g to an omis- 
enhancement, which finding was relied ® tenure was liable to 

said ;_“The omission nf thlsTnding fn Z“h 

as pointed out by Mr. Justice Markbv in *-h because 

— tbe oase of Shaikh E naetoollak 

(2) 6 Cal. 319. (3) 2 1. a. 283 = 26 W.E.O.R. l. 
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V. Shaikh Anieer Buksh, their Lordships whea they delivered their judg- 
ment in the case of Soorjonione Dayee, had not the decree before them, and 
neither in that case, nor in another very similar case, Krishna Behari Roy 
V. Bunwari Lall Roy, did they think it necessary to have the decree before 
them. As a matter of fact in neither case was the finding relied on em- 
bodied in the decree. 

In Shaikh EnaetooUah v. Shaikh Ameer Buksh (1), the question 
common to the earlier suit and to that suit was whether the tenure of the 
tenant was one which allowedof, or precluded, an enhancement of the rent 
by the landlord. In the earlier suit the Munsif had found that the tenure 
was not protected from enhancement, but, finding that the grounds upon 
which enhancement was [182] claimed were not established, gave 
a decree for rent at the old rate. In that case Markby and Romesh 
Chunder Mitter, JJ., held that the finding in the earlier suit on the 
question of title, whether or not it was contained in the decree, might 
in the subsequent suit, which was then before them in appeal, be 
relied on as binding between the parties on the question as to whether 
the tenure was one wliich allowed of the rent being enhanced. Markby 
and Romesh Chunder Mitter, JJ., apparently came bo that conclu- 
sion partly on the view which they entertained as to the basis upon 
which their Lordships of the Privy Council had decided the question 
of res judicata in Krishna Behari Roy v. Brojeswari Ghowdranee, 
and which toey expressed in the passage which we have already quoted 
from their judgment in Shaikh Enaetoollah's case, and partly from 
the view which they entertained as bo the basis of the judgment of their 
Lordships in Soorjotnonee Dayec v. Suddanand Mohapatter (2). As bo that 
case they said : — “ In a case reported in 20 Weekly Reporter 377, certain 
declarations of right contained in a judgment of this Court delivered in a 
previous suit were held by the Privy Council to be conclusive, this Court 
being competent to make them. The decree in that case was not before 
the Privy Council ; it does not appear that the Privy Council thought it 
necessary : and in fact the decree, which is in the record of this Court 
and which we have examined contains none of the declarations relied on 
by the Privy Council ; ibis simply a decree for costs.” The case to which 
their Lordships of the Privy Council referred was Suddanund Mohapattcr 
v. Bonomollee (3). According to the report of the judgment of the High 
Court in that case, the High Court made in its judgment the declarations 
relied upon by their Lordships of the Privy Council in the case before 
them. It does not appear that any one suggested bo their Lordships or 
informed them that those declarations in the judgment of the High Court 
bad been omitted from its decree, and it may be presumed that their Lord- 
ships in deciding that case assumed that the declarations made by the High 
[183] Court in its judgment had been embodied in its decree. Conse- 
quently we cannot regard the judgment of their Lordships in SoorjomoMe 
Dayee v. Suddanund Mohapatter as deciding or suggesting that a finding 
in a judgment nob given effect to in the decree operates between the 
parties as res judicata. The fact that their Lordships in Soorjortionee 
Dayee v. SiManund Mohapatter and in Krishna Befiari Roy v. Brojeswari 
Ghowdranee referred to the judgments of the High Courts, and not to 
the decrees which had been made, does not suggest to ua an inference 
that their Lordships considered that a finding in a judgment nob given 

(1) 26 W.R. O.R. 226. 

12) L.R.I.A. Supp , Vol. 212 = 12 B.L.R. 301 = 20 W.R. 377. 

(3) Marsh. 317 = 2 Hay 205. 
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effect to by a decree can operate as res jiuiicata, for in many cases it is 
absolutely necessary to examine, not only a judgment, but the pleadings, 
in order to ascertain on what matters a decree is conclusive between the 
parties or their representatives. That such an examination is not onlv 
permissible but necessary in some cases is to be inferred from the judg- 
ment of their Lordships of the Privy Council in Kali Krishna Taijore v. 
I he Secretary of State /or India in Council (]). As the two authorities 
relied upon by the Court in Shaikh Enaetnollah's case did not in our 
opinion support the view io res jiuUcata expressed bv that Court we 

cannot regard the decision in Shaikh Enaetoollaii s case as one of 
authority. 

■ jTi referring order and to the judgment in Niamut 

Khan v. Phadu Uuldia (2), it appears that the Calcutta Full Jdench took 
the same view as Markov and Romesh Chunder Mitter, JJ.. had taken in 
^haikh Enaetoollah s case of the decisions of their Lordships of the Privy 
Council in Soorjoniojice Daijcc v. Suddanund Mohapattcr aod \n Krishna 
^e/iart Roy v. Brojeswan Choicdranee and assumed that the Privv Council 
had decided in those cases that a material finding in a judgment which was 
nob given effect to m the decree wouil operate as res judicata. In 
Januxitunnissa v. LiUfunnissa f3J Mahmood. .1., considered that the deci- 
sions of their Lordships of the Privy Council \n Krishna Behan [184] 

mM: Soorjonionee Dayee v. Siuidanund 

ViLm I'f A*/ ® ^ decision of the Calcutta Full Bench in 

MiamiU Man v. Phadu Buldia. 

TA ^Vuiw/o Lrt/i Bkuttacharjec V. Bidhoo Mookhy Dehec (6) and in 
T}^kur Mayundeoy. Thakur Malukho Sinnh {!) a Division Bench of the 

of that Court in Niamut Khan v. Phadu Buldia. 

whether in Man Sinyh v. Narayan Das (8) 

was r t judicata 

was giyoti effect to by .Jeclaration or otherwise in any of the decrees in 

romrTto th against the bond. Having 

regard to the finding in that ease that the decree upon the bond under 

rut'°furisdrc'tion“®‘’'' ? question had been passed with- 

Zr the h !i eoncerned, the finding 

immaterial and unnecessary to the decision of the first suit We are 
therefore unable to accept the rulinc in that /'tqa oo ' i ^ 
support of Mr. Vtdd.a Cfmran conteutn“ ^ ^ -“'ority m 

H,. fi ^h.Pear from the report of Mohan Lai v. Bam Dial (9) that 

the findmg relieu upon asm judicata had been given effect to in the 
decree by the dismissal of the suit. We shall agaiumfer to that case later 

judgment of Sir Eobert Stuart C I in 
MahmZl jT *in ‘he judgments of Oldfield knd 

coksMe'red 'ID that those learned 

=r i?s riirrrs ria 
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was that such fiodiug would operate as res judicata, and consequently 
that the party considering himself aggrieved by it should have a right of 
appeal. 

Holding apparently a contrary view of the law as to res judicata. 
Turner and Spankie, JJ., in Ram Gholam v. S/ico^a/iai (l) held that a 
party in whoso favor, a decree was, had a right of appeal against it in 
order to have a finding against him in the first Court upon which the 
decree in his favour was not made, considered and finally decided in appeal 
so as to preclude his opponent from raising that question again. 

The opinions on this subject of Sir Robert Stuart, C. J., Turner^ 
Spankie, Oldfield and Mahmood, JJ., to which we have just alluded 
appear to be opposed to the views expressed by their Lordships of the . 
Privy Council in Rajah Run Bahadoor Singh v. Mussumui Lachoo Koer (2) 
to which we shall refer later on. 

In support of the contention that no finding could operate as res- 
judicata against a party if that party had no opportunity afforded to him of 
questioning that finding by an appeal against the decree, Abdul Majid 
mainly relied upon certain dicta in the judgment in Anusuyabai v. 
Sakkarnm Pandurang (3). In that case West and Nanabhai Haridas,. 
JJ., said : — “ In the case of Jania Gaba v. Bulia Warn it was said that 
an incidental finding of a District Court on a question of title in a case 
not admitting of further appeal could not be res judicata as to that point 
in a future suit. The decision could not be appealed against, and therefore, 
on the incidental question was not final. The same principle applies 
where an appeal is excluded by the decree ; a point is not finally decided 
against any party who is not allowed the opportunity of questioning the 
decision, with the exception of the particular points, as in small causes, 
to the judgment on which a special finality is given by the Statute.” 

[l86] It appears, however, to us that the operation of s. 13, Act No. 
XIV of 1882, cannot depend on the question whether the parties or either 
of them is or has been allowed an opportunity of questioning the decision 
in the particular matter by an appeal against tbe decree in the suit. If 
it were a true proposition of law that ” a point is not finally decided against 
any party who is not allowed tbe opportunity of questioning the decision.” 
a finding of fact by a District Judge in an appeal which reversed the find- 
ing of fact on the same matter by a Munsif could never operate as res 
judicata, although tbe District Judge rightly applied the law in arriving at 
that finding and rightly applied tbe law on the fact so found by him. 
Sections 584 and 585 of Act No. XIV of 1882 would preclude an appeal 
from the decree of the District Judge in such a case. It would be an 
anomaly in the law that a material and necessary finding of the Munsif 
should, if his decree were appealable, but was not appealed against, operate 
as res judicata by reason of s. 13, explanation IV, and that the contrary 
finding of fact on the same matter by the District Judge, however material 
and necessary it might be for the decree of the District Judge, should not 
operate as res judicata owing to a second appeal not being, by reason of 
Bs. 584 and 585, permissible in the particular case. Explanation IV of 
B. 13 of Act No. XIV of 1882 would in our opinion make applicable tbe 
first paragraph of s. 13 to the decision of the District Judge on the matter, 
and such application satisfies us that the operation of the principle of res 
judicata under the law in British India cannot depend on the fact that an 
appeal does or does not lie against the decision of the matter in dispute. 


(2) 1 A. 266. 


(2) 12 I. A. 28. 
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Subject to the observation that it may be necessary to exaujino the 
judgment and the pleadings in order to ascertain what matters have 
and what matters have not been decided by the decree, we think that the 
Uw on the question of res judicata, was more correctly expressed in the 
judgment of the Madras High Court in Devarakotula Narammma v. 
Dcvutahonda ICatiaya (1) then it was Auusayahcii v. Sakharaju Patyl uvany . 
In Devarakonda Narasamma v. Devarakonda Kanaya, Innes and Mu- 
[187] thusarai Ayyar, JJ., said " The first defendant. Mr. Shaw repre- 
senta, is apprehensive that the expression of the Judge's opinion in the 
judgment as to the adoption said to have been made by her may bo liold 
to be TCH judicata upon that point in any suit hereafter instituted. As to 
this we are of opinion that to see whether a matter is res judicata you 
DQUsb look to the former decree. If the decree does not decide the ques- 
tion, it it not Tcs judicata. Certain recent decisions appear to have held 
that the first clause of section 13. Civil Procedure Code, precludes a second 
trial between the same parties, of matters which have been in issue and upon 
which the Judge has expressed his opinion in a former suit. We do 
not agree in this view. The words ' has been heard and finally decided by 
such Court apply, not to the expression of opinion in the judgment hut 
to what has been decided by the decree.” In Ghcli Ichharam v Sankal 
Chand Jetha (2). Sir Charles Sargent, C. J.. and Fulton, J.. ,aid - 
Where, however, the defendant sets up two grounds ofdefenca to the relief 
sought by the plaintiff and succeeds on one, which causes the dismissal 
of the plaint, the decision on the other issue in the plaintiff’s favor cannot 
be said to be material to the determination of the suit : it is, therefore not 
res j^icata and no appeal would lie against it. because, as was remarked 
by the Privy Council in Rajah Run Bakadoor Sincih v. Massuviut Lachoo 
Kocr, the decree was not based on it. but was made in spite of it.” 

The question whether a party to a suit in whose favor the decree 
wholly 18 can aupeal against that decree or against a finding in the judg- 
ment not embodied in. or given effect to by. the decree, and the question 
as to whether a finding in a judgment upon which finding the decree was 
not based, and m spite of which the decree was made, can operate as 

appear to be cooolurlea hy the followios passage ia the judgmeot 
of their Lordships of the Privy Council in Rajah Run Bahadoor Shujh v 
Musmmut Lachao Koer (3). At page 34 their Lordships are reported to 
have »aid — The widow has not appealed against the decree, nor could she 

the finding that the 

£188] brothers were joint in estate. It may be supposed that her advisers 
were apprehensive lest that finding should hereafter l.e held conclusive 
a^insc her, but this could not be so, inasmuch as the decree was not based 
upon It but was made m spite of it. If she had not appealed she could 

deJfd°dT °“gP‘ to have 

decided the question of separation in her favor.” Their fu 

out a suggestion that objection might have been taken that an appeal againre 

a finding m a judgment did not lie. but, noobjeetion having bZ takeTat 
the Bar, their Lordships beard the widow’s appeal. 

The ol Radhamadhuh Holdar v Monohur [a\ a j 

good example of the application of thTprlndolT of ! 

case Matangini, a zamindar, granted a patni 

B^ equently mortgaged the z amindari interest to Mookerji, ^h^o :b'tain“ed 


tt)4 M. 134. 
(3) 12 LA. 23. 
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a decree for sale upon tbe mortgage. At the sale which was held in 
execution of his decree, Mookerji purchased the zamindari interest, i.e., 
Matangini’s interest in the property the subject of the patni lease. 
Whilst Mookerji’s suit for sale was pending another creditor of Matangini 
got a decree for money against Matangini, and in execution of it brought 
the zamindari interest of Matangini to sale and that interest was at that 
sale purchased by Radbamadhub. Radhamadbub after the purchase by 
him sued Mookerji for rent in respect of the patni holding, and his suit 
was dismissed on the ground that in Mookerji and not Radbamadhub had 
become vested Matangini’s zamindari interest. The suit in appeal before 
the Privy Council was one subsequently brought by Radbamadhub 
against Mookerji for redemption of the mortgage granted bo Mookerji 
by Matangini and tbeir Lordships having referred to the ground 
unou which tbe suit for rent bad been decided, said : — “ Ontbat ground the 
rent suit was decided against Radbamadhub. Radbamadhub now comes 
to redeem, but the right to redeem rests on precisely the same ground as the 
right to rent was rested. In each case the question is equally; who is 
the true representative of Matangini ? Therefore tbeir Lordships conceive 
[189] that the matter was expressly decided by the High Court in the 
rent suit.” 

As afforclingagood illustration of a material finding in a judgment which 
by reason of the decree in the suit could not operate as res judicata and of the 
effect of a decree as superseding a finding in a judgment, we may refer to 
the case of Jamaitunnissa v. Lutfunnma (1). In that case the two ques- 
tions which were referred to the Full Bench of this Court were 
(1) Whether the anneal to this Court on the part of the defendant Jamaib- 
unnissa is maintainable ? (2) Whether her objections under s. 561. Act 
No. XIV of 1862, in the Judge’s Court were maintainable ? It appears 
from tlie report that the plaintiff had brought in the Court of a Subordi- 
nate Judge a suit to obtain possession of certain property by right of 
inheritaoce to one Sikandar Ali Shah, then deceased, and to set aside a 
deed of endowment (waqf-iiamah) which the plaintiff alleged that the de- 
fendant had fraudulently induced Sikandar Ali Shah to execute. The 
Subordinate Judge found and held that the loaqf-namah was not valid as 
against the plaintiff and could not interfere with the plaintiff’s right of 
succession by inheritance, but, finding that the defendant was entitled 
to remain in possession of the nroperby until a dower debt due to her was 
satisfied, dismissed the plaintiff's suit without granting by his decree the 
relief which the plaintiff had claime I in his plaint as to the waqf-navuih. 
The plaintiff appealed to the Court of the District Judge against the^ decree 
of the Subordinate Judge, and the defendant in that appeal filed objections 
under s. 561 of Act No. XIV of 1882 to tbe finding as to the loaqf-natruih. 
The District Judge dismissed the plaintiff’s appeal, and, considering that 
the question as to the wo.qf-namah was not necessary to the disposal of 
the plaintiff’s claim, refused to consider the question as to the wakf-namah 
and disallowed the objections which had been filed by the defendant. 
From that disallowance the defendant appealed to this Court. The 
majority of the Full Bench, for reasons stated by them m their judgment, 
answered the two questions in the negative. The [190] contrary view 
was entertained by Mahmood. J., and apparently by Oldfield, J. Ifc 
appears to us that, whether the plaintiff in that suit was or was nob 
eniitled to tbe then present possession of the land, and although the defenu- 


(1) 7 A. 606. 
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anb was eotitled to tbe then present possession of the land in lieu of her 
dower-debt, the plaintiff, on the finding of the Subordinate Judge that the 
waqf-naviah was not a valid dead which could interfere with the plaintiff’s 
right of succession by inheritance to the grantor of that deed, was entitled 
to a decree setting that deed aside so far as it aflfected the plaintiff’s 
interests, although Ids claim to the present possession of the land was dis- 
missed. It may have been that on the finding that the defendant was enti- 
tled to the present possession in lieu of her dower-debt the finding of the 
Subordinate Judge as to t\\Qwaqf-naviah was in fact immaterial to her title 
to tbe then present possession, but that finding actually was material to 
one of the two reliefs claimed by the plaintiff. It also appears to us that 
the decree of the Subordinate Judge dismissing the plaintiff’s suit was, as 
to the claim to have the waqf-namah set aside, at variance with the 
judgment, and that, if the finding as to the waqf-namah was correct, the 
plaintiff, and not the defendant, had a good appeal to the District Judge, 
as tbe relief claimed in the plaint as to the icnqf-namah had not been 
granted by the decree. Tne relief as to tbe u'aqf-namah having been 
claimed in the plaint and not having been expressly granted bv the decree 
must, according to explanation III of s. 13 of Act No. XIY of 1882. be 
deemed to have been refused, and such refusal, notwithstanding the finding 
in the judgment that the icaqf naihah was invalid as against and nob bind- 

reason of s. 13, preclude the plaintiff from 
again alleging in any suit which tbe first Court was competent to try 
that the waqf-iiamah was not a valid deed binding upon him. In fact, 
having regard to the ground upon which that suit was dismissed,’ 
to the fact that the relief claimed in the plaint as to the icaqf-namah 
was not granted by the decree, and to explanation III of s. 13 of 
Act No. XIV of 1882, all the issues, so far as the principle of res 
as expressed in s. 13 was concerned, were finally decided by 
L191J the Court below in the defendant’s favor, and she had nothing 
about which to appeal, and had no appeal by way of objection under 

7 * ^ otherwise to the Court of the District 

Judge, and had no appeal from the decree of the District Judge to this 
Court. Explanation III of s. 13 of Act XIV of 1882 does not depend 
upon any finding of the Court in its judgment or upon the reasons of the 

Court for not granting the relief ; it denends solely upon the fact that a 

relief claimed in the plaint was not expressly granted by the decree. Bv 

^ indgmont means the statement given bv 
the Judge of the grounds of a decree or order." and a “ decree means tbe 

formal expression of an adjudication upon any right claimed or defence 

set up in a Civil Court when such adjudication, so far as regards the 

Court expressing it. decides the suit or appeal " It is obvious from 

the expUnabions to s. 13 of that Act that the decree which is tbe formal 

® between the 

attack “P ^8 grounds of defence or 

Under such circumstances it appears to us that for findings to operate 
as res judicata they must have been findings upon which the decree or 
some operative part of it was made, and must have been findings which 
were necessary for the making of the decree in the way in whfch it or 

part of ib was made, and that it is the decree read in the 

detle rhich the judgment apart from tL 

decides ’ meaning of s. 13 of Act No. XIV of 1882 

decides the matters m issue or which might and ought to have been in 
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issue (ExplanatioQ II) befeween the parties in the suit. If the decree is 
inconsistent with the findings, the decree prevails over the findings which 
are inconsistent with it. For an extreme example, if a plaintiff sued for an 
instalment alleged to be due under a bond alleged to have been made by the 
defendant in the plaintiff's favor and the defendant pleaded that the bond 
had been forged by the plaintiff and was not the defendant’s bond, and 
the Court, having found that the bond had been forged by the plaintiff and 
was not the defendant’s [192] bond, and there being no other issue, yet 
gave the plaintiff a decree for the instalment claimed, it appears to us that 
the finding that the bond liad been forged by the plaintiff and was not the 
defendant’s bond could not operate as res judicatain a future suit bet- 
ween the same parties on the bond, because the decree was inconsistent 
with the finding, and so far as the decree spoke for itself it decided that 
the defendant was liable upon the bond. 

In Ghcln Icharam v. Sankalchand Jethail), Sir Charles Sargent, C.J., 
and Fulton, J., held that, when an issue is not necessary for the deci- 
sion of a suit a decree couched in general terms does not cover the find- 
ing on that issue. With that negative proposition we entirely agree. But 
it is not clear to us that the converse affirmative proposition that a decree 
couched concluded in general terms covers every finding which is neces- 
sary for the decision of the suit is correct in all cases. For example, the 
finding of the Principal Sadder Ameen in Bunwari Lall's suit upon the 
issue raised as to the validity of Bunwari Ball’s adoption was a finding 
necessary in limine for the decision of the suit in the Court of the Prin- 
cipal Sudder Ameen, for if the validity of the adoption had not been 
established, Bunwari Ball had no legal right to ask for, and the Principal 
Sudder Ameen was not competent to express a decision on the validity of 
the patui lease, the plaintiff in that event having failed to prove that he had 
any interest affected by the lease, or any right to question its validity, and 
being on such finding an absolute stranger to all title necessary to support 
the suit. The decree of the Principal Sudder Ameen, dismissing Bunwari 
Ball's suit not having been based upon his finding that Bunwari Ball had 
been validly adopted, and having been made in spite of that finding, it 
would appear to follow from the passage which we have quoted from the 
judgment of their Bordships of the Privy Council in Rajah Run Bahadoor 
Singh v. Mussumut Lnchoo Koer, that if there had been no appeal by 
Krishna BeharyRoy from the decree of the Principal Sudder Ameen, the 
finding as to the validity of the adoption of Bunwari Ball could not have 
operated as res judicata. It is obvious to us that their Bordships [193] 
of the Privy Council in Krishna Behari Roy v. Brojeswari Ghowdrance (2) 
referred to the finding of the Principal Sudder Ameen only as one of the 
historical steps in the case leading up to the appeal to the High Court, 
and that when their Bordships said: — “There exists, therefore, a final 
and complete judgment upon the issue raised, either at the instance of 
Krishna Behari Roy, or which he adopted, on the very question which he 
seeks again to raise in this suit,” — they were referring to the decision of 
the High Court, which had dismissed Krishna Behari Roy’s appeal, which 
was confined to the question of the validity of the adoption. The ques- 
tion as to whether Krishna Behari Boy had any right of appeal against 
the decree of the Principal Sudder Ameen, which had dismissed Bunwari 
Ball’s suit without granting by it any declaration that the adoption was 
valid, does not appear to have been raised before their Bordships. From 
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the passage which we have already quoted from the judgment of their 

It may be inferred that if objection bad" been t tia B^hari 

Ameen their Lordships would have held that he had no such rie ,t J he 
could have supported the decree of the Priocinal Sudder Am 
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that case their LordshipTheld on fw^r 000 ^ Z the 

Cour^ on the question of seoaration n J Civil 

[ 194 ] suit as res judicata, the first orounH hoi subsequent 

Court which tried the first suit was^not a Court 

rzZgZt^:h“n ^^^o^draTit^T^^^^^ 
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however, to the subject-matter of the suit, to the Z o7th 

their Lordships areZurtZr ofTp „irZr7°J 

was no more than incidental and subsid ary to thT °'‘ 

whether any, aud what rant w«7T 7* question, 

on this ground also the judgment Tas no't rr, -<5 '^at 

from the issue as to separation which is sat oi5t arZ^d^f r ^7'" 

and from the fact that Run Bahadoor had int~d ■^■’ 

alleging that ho and his deceased brother whot -f 

the rent suit was, had been joint members' of the h?7 5 

Ending that the brothers had been ioint anrl u family, that a 

have been fatal to she widow's suit in the Zt Courr"" 

In the rent suit the widow in fact obta'inpd of the rent suit. 

The result appears to us to be that a find? 'p'' ‘'’® ^®“‘- 
as res judicata, the Court being a Court of iurisd/V^ Ji^dgraent to ouerate 
the subsequent suit, must be material and non ^ ®°“Pe‘ent to try 
and particular ground or grounds on which tre''!"'' ‘'’® precise 

part of It was made, otherwise the fiodine ®°“® onerative 

incTf f “le decree, or as entirely fmZtert'l as 

incidental and subsidiary to the main qZTion iu”'' 

the latter case the finding may have heen^rrar’y" tZZ'k:&^ 
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1896 it was made to have been a Rooil result in law frotn the faot or facts so 
FEB.' 11. found. Further, if there were two findings of fact either of which would 
’ justify in law the making of the decree which was made, that one of 
Appel-, two findings of fact which should in the logical sequence of 

LATE necessary issues have been first found, and the finding of which would 

Civil, have rendered the other of such two findings unnecessary for the making 
of the decree which was made, is the finding which can in our opinion 
operate as res jndicata. For example, if A. alleging himself to be the 
15 (I, V legal representative of B, deceased, sues G lor breach oi a contract which 
(1893). ^7. A alleges was made between B and C on the 1st of January 1890» and G 
pleads that A is not the legal reoresentative of B, and further that 
the contract was not one binding upon a minor, and that he, C, was 
at the drtte of the contract a minor ; and the Court finds that A is not 
the legal representative of B, and that C on the 1st January 1890, 
was a minor and that the contract was one which by reason of his minor' 
ity when it was made was not binding on him, and makes a decree 
dismissing the plaintiff’s suit, it appears to us that of those two findings 
that which would operate as res judicata between the parties was the 
finding that A was not the legal representative of B. because, until A had 
established his title to sue upon the contract as the legal representative of 
B. the defendant C could not he put to nroof of his minority on the first 
of January 1890, and on the finding that A was not the legal represent- 
ative of B, it became and was immaterial whether C was or was not a 
minor on the 1st of January 1890. In our opinion a matter cannot be 
said to be “ directly and substantially in issue." within the meaning of the 
first paragraph of 9. 13, Act No. XIV of 1882, unless and until it is or 
becomes material for the decision of the suit to find as to it. The framing of 
issues under s. 146 of Act No. XIV or 1882, on which at that stage of the 

suit the right decision of the case appears to the Court to depend, does not of 
itself make the matter to which such issuesrelate “directly and substantially 
in issue," within the meaning of s. 13. although, when the finding upon any 
one or more of the issues is sufficient for the decision of the suit, it may be 
[ 196 ] desirable, as was pointed out in Tarakant Banerjiv. Puddomoney 
Dassee (1) and in Devarakonda Narasamma v. Devarkonda Kanaya (2), 
that the Court should state in its judgment its finding or decision upon 

each separate issue which it had framed. 

Issues, as pointed out by James. L.J., in Robinson v.Dulcep Smf;/i(3) 
" are only a proceeding in a cause for the purpose of ascertaining a faot 
for the guidance of the Court in dealing with che right. If it were other- 
wise, a decision of a Court upon a matter as to which an issue had been 
framed might operate under s. 13 res judicata, if the finding was not at 
variance with the decree, although the issue and the matter in dispute to 
which it referred were or became absolutely immaterial to the decision of 
the suit; and although the decree would have been a good decree in law 
oh the material facts found, no matter how the issue as to that immaterial 
matter in dispute had been found. If the above view be correct, the 
finding of the Munsif that Rs. 188-7-4 was due upon the bond which was 
relied upon as res judicata in Molrni Lai v. Ram Dial (4) did not operate 
as res judicata qua the precise amount due at the time when the suit for 
the return of the bond was instituted, although it did operate as res 
judicata on the simule question upon which the right to a decree in 

(1) 5 W. R. P.O. 63. (2) 4 M. 134. 

(3) 11 Cb. D. 798 (818). (4) 2 A. 843. 
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the suit depended, namely, whether at the time when that suit was insti- 
tuted the debt for which the bond had been given was or was not discharged. 

Applying the conclusion at which we have arrived to this case, the 
finding in the iudgment of the Munsif in the previous suit as to the plaint- 
ifl's title could not ooerate in th>9 or in any future suit as res judicata, 
as the decree of the Munsif dismissing the plaintiff’s suit, which was for 
a declaration of his title, was made on another and different ground, that 
ground being that the proviso to s 42 of the Specific Kelief Aat, 1877, 
(Act No. I of 1877) applied, as the plaintiff in that suit for a declaration of 
title was not in possession and was consequently in a position to seek in 
that suit the further relief of a decree for possession, which he had i.ot 
cUimed. [l97] On the finding of tho Munsif that the plaintiff was not in 
possession the proviso to s. 42 o( tne Specific Relief Act, 1877, (Act No. I of 
1877) applied, and on its application the Munsif was not in our opinion com- 
petent to try the question of title, as the statute law prohibited him from 
giving effect by declaration to any finding that the plaintiff w’as enlitied 
to the nroperty. It is obvious that, had the Munsif inserted in his decree 
that finding as to the plaintiff's title, he would have been acting 
in violation of the proviso to s. 42 of .■\ct No. I of 1877. The finding 
as to the plaintiff's title in the previous suit, as it could have resulted 
in no relief being granted to him in tliat suit, was immaterial, arid it 
certainly was, in any point of view, under the circumstances unueoessary 
to the decision of that suit. Even if the decision of the Full Bench 
iu Niaviut Khan v. Phadu Builiu (l) were correct in its application 
in the particular case before the Calcutta Full Bench, it could not be 
applied in this case before us, because tho insertion in the decree 
in the first suit of a finding that the plaintiff had estahlishefl his title 
would have been a declaration that he bad the title which he claimed. 
Similarly no declaration of title could be made in a suit dismissed under 
8, 4 of the Indian Limitation Act, 1877 (Act No. XV of 1877), as a Court 
has no power iu a suit barred by limitation to do otherwise than dismiss 
the suit on that ground. In our opinion in a suit, as, for example, that 
of Bunwari Lall against the patnidar, in which in order to try the other 
issue between the parties, it is first necessary to ascertain the title, the 
right or the status of a party, and a finding is expressed in the judgment 
upon au issue as to such title, right or status iu favor of one party, but 
the suit is disposed of in favor of the other party by a decree on findings 
on other issues, the decree is not in conformity with the judgment unless 
it contains a declaration of such title, right or status in accordance with 
the finding in the judgment on that issue, provided that the statute law 
does not limit the form of decree to be made in the particular case, or 
prohibit the Court from making a declaration in the circumstances of the 
case. 

[198] If the practice which in our opinion is the correct practice 
were tollowed in the preparation of decrees, most of these difficult ques- 
tions as to the application of s. 13 of Act No. XIV of 1882 could not arise. 
We may further say on this subject that in our opinion when the decree 
is wholly in favour of the party in whose favour the finding as to the title, 
right or status is, such a declaration, unless expressly asked for, is unneces- 
sary, as the decree in such a party’s favour necessarily implies that the 
question of title, right or status was decided in his favour. That seems to 
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follow from a consideration of explanation 11 of s. 13 of Act No. XIV of 
1882. For example, if Bunwari Ball’s suit against ibe patuidar had 
been decreed, the necessary implication would have been that he had 
beenvalidlv adopted. Similarly, if Shaikh Enaetoollah s first suit had 
been decreed, the decree for the enhanced rent would necessarily have 
implied that the tenure was one which allowed of the rent being enhanced 
and that the other circumstances existed which entitled the landlord to a 

decree for enhanced rent. i . .. j 

The result is that we allow this appeal and set aside the order ot this 
Court with costs, and dismiss with costs the appeal to this Court, and res- 
tore and affirm the decree of the District Judge. 

Appeal decreed. 


17 A. 198 (P.C.) = 22 l.A. 31 = 6 Sar. P.C.J. 551. 

PRIVY COUNCIL. 

Present : 

Lords Hohhouse and Davcy, and Sir B. Couch. 

[On appeal from the High Court at Allahabad.] 

Beti Maharani (Plaintiff) v. The Collector of Etawah 
(Defendant). [15th and 16th November and 15th December. 1894.J 

Timitation~AciXVofl87?,ss 25and29—AUac]imentof debt by third party -Civil 
^ PrLfidurf Ct)d« sL 26H, 48o and 486-Attachment not prohibitory of suit bycreditar 
against debtor-Achnowledgment of debt-Sarbarakar' s powers. 

An attachment before judgment under s. 485. Civil Procedure, issued by a 
Court at the instance of a third party, prohibited tho creditor from recovering, 
and the debtor from paying, the debt :-Eeld, that an order in those terms was 
not an order [199] staying the institution of a suit witbm the meaning ot s. lo 

fkp TiimitfttioD Ac^, No« XV of 1877* , * 

Shib Singh v. Sita Bam (1) referred to and approved.-the same rule “latmg 
to all attachments whether before or after judgment, couched m aimdar terns. 
The person restrained from receiving payment may, nevertheless, assert his ngn 

A debtor, '^since deceased*, bad executed a bond to his creditor. The heir of 
the debtor having been disqualified, and a sarbarakar of the estate having been 
appointed, the latter bad executed a mukhtarnamah or power of attorney em- 
powering an agent to act in reference to the land, and the charges thereon. The 

ffiat^on^the'^c^^^^^^ of the power given to him. [J® 

ag^t to acknowledge a personal liability of the debtor and his heir, within the 

meaninB of 8 19 of Act No. XV of 1877. could not be implied. 

It wa! doubted whether the sarbarakar, not having been appointed guardian 

nf the heir, could have made such an acknowledgment herself. 

Another acknowledgment, a notice from the Oolleotor, as agent for thff Cou 
of Wards adLtting the estate’s indebtedness to the original holder ot the bond, 
tr^re ied upTn. In addition totbe bond-debt now in suit, another sum, due 
on a mor^ was claimed by the same creditor, and the terms of the notice 

to in the notice not having been identified with 
thf bo^nd-Vbt in suit, acknowledgment of the latter by the Collector was not 

Gas 407 = 8 M.L.T. 105 = 20 M.L.J. 808 -, 10 led. Caa. 669.] 
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Appeal from a decree (1) (I9bh February 1892) of the High Court 
reversing a decree (8th April 1889) of the Subordinate Judge of tlie 
Mainpuri district. 

The plaintiff-appellant held, by assignment on the 7th March 1887, a 
registered bond tor Rs. 7,000, and interest, executed on the 20th June 
1876 by the late Lala Laik Singh, a Zamindar owing the taluka Harchand- 
pur in the Etawah district, in favour of the firm of Gopaljee, Kislien Das ; 
the bond was payable on the 1st November lb76. Laik Singh died shortly 
after that date, and his widow also. His nephew Pirthi Singh was his heir, 
but [200] being of unsound mind was declared disqualified; and his” 
wife, Raj Kuar, was appointed by the Collector of the district to be 
sarbarakar of the estate, remaining in that capacity till her husband’s 
death in 1887. She was not appointed his guardian under Act XXXV 
of 1858. After succeeding to the estate Raj Kuar petitioned, on the 10th 
April 1888, that it should be taken under the charge of the Court of 
Wards (s. 194, Act XIX of 1873) and this was done. Whilst acting as 
sarbarakar. she, on the 12th February 1880, executed a mukhtarnamah 
or power of attorney, reciting that land was in her possession as manager 
for her husband as well as in her own right, and appointing Ajudhia 
Prasad, and three other persons, to he her am-mukhtars, to whom she 
gave the following powers : — 

“The said mukhtars may on the authority of this general power of 
attorney make assessment and realization of revenue, and write out sarkas 
and pottas and have tiiem registered, and institute in any of the Courts of 
the said districts cases for arrears of rent, or cases relating to dealings, or 
firms, or indigo factories, Ac., or institute criminal cases, or present appeals 
or applications for review of judgment in the competent Court, or put dowm 
verification endorsement on any petition or application under their own 
signatures, or with their hand put down signature on my behalf, or appoint 
any one as pleader or mukhtar in any case and in any Court, or consti- 
tute themselves mukhtars for any particular case, or themselves put ques- 
tions and give replies, orally or in writing, in Court, or themselves conduct 
the defence of any case, or themselves take objection in any case, or pre- 
sent any miscellaneous petitions in any Court, or in any case cause deposi- 
tions to be taken down and put down their signatures, or obtain copies of 
judgments, decrees and other papers from Court, or rake back documents 
from Courts, or realise moneys due to me from Court or any other person 
on receipts signed by them, or deposit in Court on my behalf money 
payable to others, or by taking out execution effect attachment and sale, 
or after effecting on their own authority attachment as against default- 
ing cultivators, apply to the Court for sale, or accept any compromise or 
arbitration in [201 j any case, or cause any joint village to be partitioned 
by any arbitration or Court, or take uossession of any property, or bring 
about dispossession of any person, or institute su'ts for the determination, 
abatement or enhancement of rent, or take in Court any proceedings under 
the laws in force for th« time being in respect of the zamindari, dealings, 
and trade firms, or caiTy out any orders of the Court and put down sig- 
natures or give the lease of my zamindari villages to any person and take 
the zar-peshgi (money in advances) on receipt signed by them, or take for 
my lease by hypothecating my property, or purchase at private or auction- 
sale any new property for me. or present in a competent Court any appli- 
cation for, and obtain certificate of, sarbarahkari or inheritance in respect 

(1) 14 A. m. 
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nf any property in my name, or obtain the permission of the District 
Judge to contract fresh debts on the security of my property for paying oflf 
the old debts of my ancestors Oala Laik Singn and Thakurani Amrai 
Kuar, and in accordance therewitli write documents on my behalf, and 
after my signature present it in the office of the Registrar or Sub-Registrar 
for registration, and after verifying its contents put down their own 
signatures, and tliemselves take any amount of the cash t^iat may be fixed 
in regard to the document in the presence of the Registrar or Sub-Regis- 
trar, or they may, for the purpose of extending the period of repayment 
of old debts or reducing the interest, renew any document executed by the 
aforesaid ancestors by hypothecation of my property, and after obtaining 
ray signature have it registered and verify its contents, and pub down their 
signatures at the time of registration, or for the purposes of my business 
take loan up to Rs. 1,000 as a parol debt from any person, or institute 
suits in Court for the debts due to me, or Lala Laik Singh, or his deceased 
wife, or take out execution of the decrees of the time of the Lala Sahib or 
Thakurani Sahib and realise the money on giving them receipts, or sue 
the karindas of my ilakas for rendition of acc:)unts, or dismiss any ser- 
vant for his unfir.ness or in view of economy. All this, if done by the 
said mukhtars, is, and hereafter shall be, accepted and satisfied by me as 
done by myself. I liave therefore executed- this by way of a general 
power of attorney that it may serve as evidence and be of use when 
needed. Dated 12th Februarv 1880.” 

[202] The plaint on the 6bh of November 1888 claimed, besides the 
principal, interest amounting to Rs. 15,365 from the agent of the Court of 
Wards, joining Thakurani Raj Kuar as a defendant, and stated that 
Ajudhia Prasad, mukhtar-am of the estate, liad acknowledged the debt on 
the 14th of October 1882 ; relying also on an acknowledgment in a notice 
from the Collector in April 1888. It also declared that, on the 17th of May 
1881, the debt had been attached by prohibitory order whereby part of the 
time that had elapsed bad been excluded from calculation in the period of 
limitation. 

The Collector of Etawah, as agent of the Court of Wards, depended 
on the six years bar ; and issues were fixed as to three principal points ; 
first, whether Ajudhia Prasad had been competent to acknowledge as 
authorized agent; secondly, whether the Collector’s notice contained an 
acknowledgment ; thirdly, as to the effect of the attachment. 

The attachment, was issued on the 17th of Mav 1881 in a suit which 
Rani Kishori, a creditor of Gopalji, KishenDas, brought against that firm. 
At that time the bond was said to be in the possession of Sah Kirpa Ram, 
another creditor, who sued both the firm and the Rani. To obviate a risk 
of loss of the bond by limitat'on, an order was made by the Mainpuri 
Court, summoning Ajudhia Prasad, as mukhtar-am of Raj Kuar, and on 
the 14th October 1882 the following was recorded 

The witness, on looking at a bond executed by Laik Singh, dated 
20th June, 1876. for Rs. 7.000, in favor of Gopalji. Kishen Das, stated : 

This document is correct and the I'idy with whom I am employed is 
liable. By looking into the accounts it will be ascertained as to what sum 
of money is due under this bond on account of the balance ; and what- 
ever sum may be found due under the bond in accordance with a proper 
account, the lady with whom I am employed is liable for the same. She 
is liable as the heir of Laik Singh.’ ” 

1 T . • f . 1 3, in his judgment in this suit, considered that 

on th^ construcuonof the mukhtarnamah of the 12th of Feb-[203] ruary 
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1880, Ajudhia Prasad was not a duly authorized agent of tlie sarharakar 1894 
within the meaning of section 19, explanation 2. This was not reversed by Dec. 15 . 
the High Court ; and the first of the above issues was found against the " 

plaintiff. As to the second of them, the Courts below differed. The point PRiVY 
on which they ditt'ered was whetlier, there being two distinct debts due CoUNCtL. 
to Gopalji, Kishen Das, from the estate, one on a mortgage bond, and tlie ~ — 

other on the bond now in suit, tlie notice given by the Collector liad been 
shown to relate to the latter. The first Court held that the Collector, 

I A a 

exercising the powers of the Court of ^Yards, had made an acknowledg- ' p j 
ment, as he could (the Court citing A'amia Knar v. liar Sahai) (1), and® * ’ 
tliab liis notice related to both the debts. 

The High Court, on the other hand, decided that there had been 
no acknowledgment by the Collector of liability on tlie part of the estate 
for this debt in particular. The Judges (STRAIGHT and TVHRELL, JJ.l, 
referred to the oral explanation by the Collector which was on the record, 
and to the surrounding circumstances ; and held that there was no 
acknowledgment by him in the sense of section 19. 

On tlie third of the above points the Courts also differed. The 
Subordinate Judge, following Shnnniugain v. Moidiii (2), was of opinion 
that limitation should not be taken to have run whilst the order of 
attachment of 1881 was in force. His conclusion was that the suit was 
brought within time ; and he decreed the claim. The High Court 
differed from the Madras High Court as to the effect of an attachment, 
and following the decision in Shih Singh v. Sita Ram (3) held that the 
attachment of 1881 had not nrohibited a suit for the debt. Accoi'dingly 
the decree of the first Court was reversed, and t.lie suit was dismissed as 
barred by limitation. The judgment of the High Court is reported in 
I. h. R, 14 All. 162. 

On this appeal — 

Mr. H. A. Giffard, Q. C., and Mr. fl. Cowdl, for the iyipellant, argued 
that the suit wis not barred by limitation, and that the [204] judgment 
of the High Court should be reversed. The notice issued in April 1882 
to Gopalji, Kishen Das was within the period of limitation, and operated 
under section 19. The time of the continuance of the attachment should 
be excluded, and on this point the Subordinate Judge hid rightly followed 
the decision of the Madras High Court. The effect of the Collector's 
notice of April 1882 was to admit indebtedness. It imported a promise 
to pay the amount that might be found to be due on the accounts being 
taken ; and to deal with this as an acknowledgment accorded witli the 
principle acted upon in English cases. They referred to Quincey v. Sharpe (4). 

At the same time reliance was placed on Ajudliia’s acknowledgment in 
October, 1882, as giving a fresh starting point for limitation. Should that 
acknowledgment be found wanting in any essential point, at all events the 
suspension of the mnning of limitation whilst the attachment issued in 
Rani Kishori v. Gopalji, Kishen Das, was upon the debt came in aid of the 
appellant under section 15. With regard to Ajudhipj, the acknowledgment 
in his statement should be held equivalent to one that might have been 
made to the same effect by Eaj Kuar herself, as it was within the scope 
of his authority under the power of attorney executed by her in 1880 as 
sarbarakar. She obtained time by means of Ajudhia s representation, and 
■could not disavow her agent’s statement. Also the terms of the power 
^iven to him, if they did not directly authorize acknowledgment in so 

13) 13 A. 76. 

(2) 8 A. 229. 1 jj ^2. 
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many words, authorized him to enter into compromises and to do other 
acts, which included tlie exercise of the authority in question. Again, in 
reference to the attacliment of 1881, the decision in Shimmugam v. 
Moidin (1) was referred to, and it was submitted that it was correct : not 
so, that in Shib Sinf/h v. Sita Ravi (2). Lastly, it was argued that if such 
an order as was prescribed l)y Form No. 162 in the schedule of the Code of 
Civil Procedure was not within the meaning of section 15, then there was 
no kind of order other tlian that in an injunction to which section 15 
could relate. Unless the order in that form was within section 15, 
the word ‘‘order’* in that section would be unmeaning. But the 
[205] words were “ injunction or order,” and they should receive their 
full meaning. An “ injunction ” was issued upon a party to a suit, but 
“orders” were made upon others as well. For the creditor to bring a. 
suit, unless special measures were taken, must result in there being 
conflicting orders as to the disposal of the same debt, and thus, it was 
submitted, the order of attachment would be infringed if the suit were 
brought whilst that order was in force. 

Mr. A. Cohen, Q.C., and Mr. J. H. A. Branson, for the Collector of 
Etawah, argued that the decree below was right. The suit was barred 
by time. Their principal argument was that the notice issued by the 
Collector in 1888 was not an acknowledgment of liability valid for the 
purposes of section 19, which required that the acknowledgment should 
be fixed upon some property or right. Ajudhia’s acknowledgment of 1882 
had been rightly dealt with as insufficiently authorized in the judgment 
of the Court of first instance. At the same time, the suspension of 
limitation claimed to have been caused by the issue of the attachment 
could not be allowed for the reasons given in Shib Singh v. Sita Ram (2), 
which had been rightly decided. With regard, then, to the Collector's 
notice, the argument was that the evidence showed that the Collector had 
received information tliat two separate debts were claimed as due from the 
estate to Gopalji, Kishen Das, viz., the debt now in suit, and another debt 
secured by a mortgage-bond. The Collector’s notice did not refer in 
terms to the de))t now sued for, nor did it necessarily refer to both the debts. 
On the contrary, its terms were fully satisfied by its being held to refer to 
the mortgage-debt alone. Reference was made to Dharma Vithal v. Govind 
Sadvalkar (3). It was not apparent on the notice that it was intended 
to be an admission of the debt now in suit, but it appeared to be a notice 
to creditors to bring in claims. They referred to Scott v. Jones (4), 
Warhurton v. Stephens (5), In re River Steamer Company (6), Everett y. 
Robertson {l),Ex2)arie Topping (%), Leake on Contracts, 865, part IV,. 
c. 11. 

[206] Mr. H. A. Giffard, Q.C., replied. 

Afterwards, on the 15th December 1894, their Lordships’ judgment 
was delivered by Lord Hobhouse. 


JUDGMENT. 

This appeal raises questions under the Indian Limitation Act, 1877. 
The suit is brought on a bond for Rs. 7,000 executed on the 20th-. 
June 1876 by Lala Laik Singh, whose estate is now under the manage- 
ment of the Court of Wards, in favour of the firm of Gopalji, Kishen Das.- 

(1)6M. 22U. (2) 13 A. 76. (3)8 3.99 (102). 

(4) 4 01. & Fin. 392- (5) L B. 43 Ob. Div. 39. 

(6) L. R. 6 Ob. App. 822. i7) 1 E. & E. 16»28 L.J.Q, B. 23. 

(6) 34 L. J. Bank. 44 =>4 D. O. J. & 8. 551. 
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The plaintiff, who is now appellant, is assignee of the bond. Tho defend- 
ant, the Collector of Etawah, represents the Court of Wards. 

The debt was made payable on the 1st November 1870. Nothing 
has been paid on it. The suit was brought on the 6th November 1888, 
more than 12 years after the date of payment. The term of limitation is 
six years ; so that tlie plaintiff has to prove circumstances which interfere 
with this running of time. Those circumstances are three in number : — 
First, an acknowledgment of the debt made by one Ajudhia Prasad on tho 
14th October 1882 : secondly, a notice given by the Deputy Collector of 
Etawah in April 1888 ; thirdly, an order made by tlie Subordinate Judge 
of Mainpuri on 17th May 1881 for attachment of the bond, which remained 
in force till 7bh March 1887. If there has been a valid acknowledgment 
by Ajudhia, and also by the Court of Wards, as contended, the right of 
suit is saved ; or if the attachment prevented the running of time, and 
there has been either acknowledgment by Ajudhia or by the Court of 
Wards, there is the same result. But unless the plaintiff’ can establish one 
of those combinations of events the suit is barred. 
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When Ajudhia made acknowledgment the position of affairs was as 
follows : — Laik the bond-debtor died without issue, leaving a widow, on 
whose death his nephew Pirthi succeeded to his estate. Pirthi l)ecame 
incompetent to manage his property, and his wife Raj Kuar was appointed 
by the Collector to be sarbarahkar or manager. She never was bis 
guardian. In February 1880 she e.xecuted a general power of attorney to 
Ajudhia. The order of attachment was granted in the suit ol one Rani 
Kisliori, a creditor of the firm of bond-holders. .After this, and apparently 
with an eye to [207] the running of time, Ajudhia was summoned and 
examined by the Court. 

His deposition is a clear acknowledgment of the liability of Laik. He 
identifies the bond in suit and another, and adds — '* I consider my master 
Laik Singh to be the debtor.” Perhaps that may properly be taken in 
the plaintilfs favour, as meaning that the debt was due from Laik’s assets, 
or from His heir. But then arises the question whether he was "an agent 
duly authorized in that behalf” within the meaning of section 19 of the 
Limitation Act. The Subordinate Judge decided that he was not. In 
the High Court Mr. Justice Tyrrell took the same view, and Mr. Justice 
Straight inclined to the contrary view. At that time Pirthi was liable to 
answer the bond to the extent of Laik’s assets, but it was a personal debt 
of Laik, not specifically charged on his estate, which could only be made 
liable by suit. The question then is, first, whether Raj Kuar herself was 
an agent duly authorized to acknowledge Pirthi’s liability ; and secondly, 
whether Ajudhia was so authorized. 

The office of sarbarahkar has regard, as their Lordships understand, 
to the lands with which the Collector is concerned, and not to the person 
or the personal property of the landholder. If so, it is difficult to see how 
a sarbarahkar, not being guardian, can be authorized to admit a personal 
liability. The point has not been carefully inquired into, and in the 
absence of accurate knowledge their Lordships will only say that Raj 
Kuar’s authority seems very doubtful. But they think it clear that, sup- 
posing she had it, she did not delegate it to Ajudhia. Her expressed 
objects had reference to the lands of her husband, of which she was the 
sarbarahkar, and to other lands of which she was herself the proprietress. 

Theiefoie, she says, as regards the entire property possessed by me 
and my husband for the present and future, in my present capacity, and 
in such capacity as I may possess hereafter.” she appoints four persons, of 
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whom Ajiidhia is one, to be general attorneys. Then she specifies 
a number of things that they may do. The Subordinate Judge has 
subjected the instrument to a very careful examination for the pur- 
pose of showing tlie scope of their powers. Every [208] one of 
tliem may he referred, and indeed most readily refers, to the lands of 
Pirthi and Paj Kuar. There is a power to obtain the permission of the 
District Judge to contract fresh debts *’ on the security of any property ” 
for the purpose of paying oft old debts of Laik ; and again a power to re- 
new documents of hypothecation for the purpose of extending tlie period 
of repayment. Both these powers have reference to charges on land ; and 

A s are to prepare documents for Raj Kuar’s own 
signature prior to legistration. Their Lordships agree with the decision 
below that the document does not contemplate such an act as an acknow- 
ledgment of Pirthi's personal liability; and they need not examine the fur- 
ther question whether the fact which Ajudhia states iti his deposition, tnat 
Pirthi had then regained his capacity, affects the aiuhority given by Raj 
Kuar. 

Their Lordships now pass to the notice given by the Court of Wards, 
which is as fodows : — 

"Whereas the ‘ riasat ’ of Harchandpur, tahsil Phaphund, is under 
the management of the Court of Wards, and it has been ascertained that 
" money is due to you by the ‘ raises ’ of Harchandpur, therefore notice 
" is hereby given to you to attend either in person or through a mukhtar 
" at the Collector’s office at Etawah in my Court on 17th April 1888, at 
10 A.M., together with the deeds relating to the accounts, and you will 
" be questioned about the debt.” 

It was issued between the 12th and 17th of April 1888. At that time 
Pirthi was dead and Raj Kuar was his heir. Raj Kuar was desirous of 
being declared disqualified and of putting her estate under the manage- 
ment of the Court of Wards. Her first application seems to have been 
made on the 10th April, and the Court must have acted immediately with- 
out waiting for formal orders, which were not issued till a later time. But 
it must be taken that the Court’s act would bind the ward Raj Kuar and 
that the notice is the act of the Court. The question is whether, suppos- 
ing the bond to be still alive, it acknowledges liability on that bond. 

[209] The notice is certainly a very imprudent one. Though it ends 
by saying that the creditor will be questioned about the debt, it begins by 
saying that it has been ascertained that money is due from the " raises ” 
of Harchandpur ; and if that statement can be applied to any particular 
debt it is an acknowledgment of liability to pay whatever may be found 
due on account of that debt. How then does the plaintiff show that the 
notice applies to the bond in suit? It is not addressed to the plaintiff but 
to Kishen Das. But there were two bond-debts claimed by Kishen Das. 
One is the bond in suit, and the other is a mortgage-bond for Rs. 14.000 
executed on the 25th January 1875. Their Lordships cannot follow the 
learned Judges of the High Court in admitting the Collector to give oral 
evidence of his intentions for the purpose of construing the notice. But 
they may for that purpose properly look at the surrounding circumstances. 
Indeed it is only by reference to extrinsic facts that the general words of 
the notice can be applied to any specific subject. If it were found that 
there was no other account between Kishen Das and the "raises” of 
Harchandpur than that of the bond in suit, the notice would clearly fasten 
on the bond in suit. But there have been produced certain papers from 
the Collector's office, at the instance of both parties to the suit. One is a 
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list of creditors up to April 1888. Another is a report dated tlie 13th 
April 1888 forwarded by the Tahsildar to the Collectoi- with another list 
of creditors made up to June, 1886 and stated to have been filed witli some 
record of that year. Eacb of these three documents exhibits both bonds, 
draws the distinction between the simple bond and the inor/ga^^e- bond, and 
states that the former is barred. In this state of facts it is impossible for 
the plaintiff to contend that the general words of the notice are not satis- 
fied by reference to the mortgage-bond, or that they constitute an acknow- 
ledgment of liability in respect of the property or right sued for, as is re- 
<]uired by section 19 of the Limitation Act. 

The two foregoiog points being decided against tlie plaintiff, the suit 
would be baiTed by time even if the period covered by the prohibitory 
order were excluded. But that question is just as mucii [210] in issue 
as ilie two others, and has been argued quite as carefully; and it must apply 
to so many cases that their Lordships think it better to express the con- 
clusions at whicii they have been able to arrive. 

Section 15 of the Limitation Act of 1877 runs as follows : — 

In computing the period of limitation prescribed for any suit, the 
institution of which lias lieen stayed by injunction or order, the time of 
the continuance of the injunction or order, the day on which it is issued 
or made, and the day on which it was withdrawn, shall bo exclud- 
ed. ” 

As above mentioned, the order in question was issued before decree 
in the suit of Rani Kishori against Kishen Das. There is no copy 
of it in the record, which is very unfortunate because the present point 
turns upon its terms ; but it is admitted by the defendant’s written 
statement to have been issued, to have been in force from the 17th of 
May 1881 to the 7th of March 1887, and to prohibit payment of 
the bond in suit. It was doulitless in one of the forms contemplated 
by those sections of the Civil Procedure Code whicli relate to attach- 
ments. The order is said by the High Court to have been made under 
s. 485 of the Code, and the form given for such an order is No. 161. 
That only directs tlie liailift of the Court to attach the property of the 
delendanb, and to report to the Court how he has executed the wairant. 
Their Lordships cannot find any form which exactly fits this case. 
Perhaps the order followed Form 139 which applies to attachments 
after decree, or Form 162 which applies to property in tlie possession 
of somebody who claims a lien on it. Each requires some supplement 
to make it altogether intelligible, but the prohibition effected by each is 
in accordance with the defendant’s admission ; that is to say, the defendant 
is restrained from receiving, and the person liable to him from paying 
or delivering to him or to any one else. 

An order in those terms is not an order staying the institution 
of a suit. There would be no violation of it until the restrained creditor 
^ame to receive his debt from the restrained debtor. And [211] the 
institution of a suit might for more than one reason be a very 
proper proceeding on the part of the restrained creditor, as for example 
m this case, to avoid the bar by time, though it might also be prudent 
to let the Court which had issued the order know what he was about, 
iheir Lordships think that the High Court have taken the correct view of 
this matter. In the case of Shib Singh v. Sita Ram (1), the defendant 

(1) X8 A. 76. 
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pleaded in bar to a suit that the plaintiff was prohibited by an order of 
this kind, but the plea was overruled. In the present case Mr. Justice 
Straij'ht says : “ What I understand section 268 to mean is, that the 
debt is not to be realized by the judgment-debtor, who is a creditor of some 
third party, and not that he is to refrain from, in the ordinary course of 
law, putting his claim into Court, and asserting his right to such money as 
may be due to him.” Section 268 relates to attachment after decree, but 
the same rule must apply to all attachments couched in similar terms. 

The result is that their Lordships agree with the conclusions of the 
High Court, and will humbly advise Her Majesty that this appeal should 
be dismissed with costs. 

Appeal dismissed. 

Solicitors for the appellant: — Messrs. Ranken, Ford, Ford arid Chester. 

Solicitor for the respondent : — The Solicitor, India Office. 


17 A. 211 (F.B.)-ld A.W.N. (1895) 61. 

FULL BENCH. 

Before Sir John Ed(je, Kt., Chief Justice, Mr. Justice Mahmood and 

Mr. Justice Knox. 

Reference under Act No. I of 1879 (Indian Stamp Act), 

s. 49. [25th January, 1892.] 

Act No. I of 1879 (Indian Stamp Act), s. 3, sub-s. (4), cl. {b) Stamps— Bond-^ 

Protnissory note. 

Held, that a document by which the executaot promised to pay to the person 
named therein a certain sum of money on a certain date with interest was not 
•• attested by a witness ” within the meaning of cl. (6) of sub-s. 4 of s. 3 of Act 
No. I of 1879. merely by reason of its bearing on the face of it a statement by 
the scribe of the document that the document was correct and was written by 
bis pen. 

[F., 3 P.L.R. 1902 ; R . 4 Boro. L.R. 912,] 

[212] This was a reference under s. 49 of Act No. I of 1879, made 
through the District Judge of Rae Bareli by the Munsif of Partabgarh of 
the question whether a certain document should or should not be stamped 
as a bond within the meaning of cl. (5), sub-s. (4) of s. 3 of Act No. I of 
1879. 

The terms of the document were as follows : — " To Swasti Sri Sahu 
Ram Adhin Nandu, resident of village Bachhla, taluqa Patti Saifabad, 
pargana Belkher, tahsil Patti, district Partabgarh (who tenders his) greet- 
ing (Ram Ram) to him. May God bless you. Further, I execute a pro- 
missory note [rukka) for Rs. 31-5-6 on account of the balance of my 
account which I promise to pay without any plea and objection on Aghan 
Badi 15th, 1296 F., adding interest at Re. 1 per cent, and will make no 
objection. 

Written on Miti Magh Sudi 2nd, 1295 F., with the pen of Jamna Lai 
(of) Ram Ganj. 

Signed {Alabd.}. 

Signature of Ramman, Ahir. 

The promissory note {rukka) written is correct. 

Rs. 31-5-6 taken is correct; with the pen of Jamna Lai (of) Ram 
Ganj. 


460 



WAJID ALI SHAH V. NAWAL KISHORE 


17 All. 213 


yiii.] 


The mark made by Ramman is apparent." 

On this reference the Court (Edge, 0. J., MaHMOOD and Knox, JJ.) 
made the following order : — 

ORDER. 

The case reported in I. h. R., 10 Mad. 158, does not apply to the 
facts of this case. The document in this case is not in our opinion “ at- 
tested by a witness" within the meaning of cl. (i) of suh-s. (4) of s. 3 of 
Act No. I of 1879. What is said to be an attestation is merely a state- 
ment in writing by the scribe of the document tliat the document was 
correct and was written by his pen. We therefore answer the question 
referred to us by saying that the document in question cannot be treated 
as a bond as defined in cl. (b) of sub-s. (4) of s. 3 of Act No. I of 1879. 


1892 

Jan. 26. 

Full 

Bench. 

17 A. 211 
(F.B.)=- 
13 A.W.N. 
(1893) 61. 


17 A, 213 (F.B.) = 13 A.W N. (18951 81. 

FULL BENCH. 

[ 213 ] Before Str John Edge, Ki., Chief Justice. Mr. Justice Tgrrell, 
Mr. Justice Knox, Mr. Justice Blair, Mr. Justice Burkitt and 

Mr. Justice Aikninn. 


Wajid All Shah [Petitioner] n. Nawal Kishore [Opposite Partu).^ 

[2nd June, 1893.] 

Civil Procedure Code, ss. 623. 625, bil—Beview of judgment— Application for review not 

« ^Jl^^ompanted by copy of judgment, decree or order sought to be reviewed^ Act 
No. XV of 1877 {Indian Limitation Act), s. 12. 

It iflnot necaspary that an application for review of judgment phould be accom- 
panied by a copy of the decree, order or judgment sought to be reviewed. 

tR., 2 O.C. 302.] 


This was a reference to the Full Bench made by Edge, C.J., and 
Aikman, J., of the question whether an application for review must neces- 
sarily be accompanied by a copy of the decree or order, and unless the 
Court dispenses with it. by a copy of the judgment, sought to be reviewed. 

A second appeal (No. 578 of 1891) had been dismissed by the High 
Court on a point of limitation, and on the appellant (petitioner) applying 
for review of tne judgment dismissing his appeal, the vakil for the respond 
dent took objection that the application for review was not accompanied 
by a copy of the decree or of the judgment against which review was 
sought, one at least of which, he contended, was required bv s 625 mnd 
with 8. 541 of the Code of Civil Procedure, and impliedly by s. 12 of the 
Indian Limitation Act, 1877. Hence, the reference as above stated 

Mr. J. Simeon, for the petitioner. 

Pandit Baldeo Ram Dave, for the opposite party. 


JUDGMENT. 

Edge, C.J.— The question which has been referred to the FuU Bench 
n this case ^ J— Is it neoessa^ to the validity of an application for the 
review of a judgment under s. 623 of the Code of Civil Procedure thnt Ihl 
application should he accompanied by a copy of the decree or order to which 

^ V'.® ““less the Court dispenses there- 

with ■ The section upon which it is conten ded that an application for the 

• Mi8cellaneou« application in Socood Appeal No. 578 of 1891. ' 
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review of a judgment must be accompanied by a copy of the decree or order, 
and, unless the Courtdispenses with it, by a copy of the judgment is s.625of 
the [214] Code of Civil Procedure. That section is as follows : — “ The 
rules hereinbefore contained as to the form of making appeals shall apply 
mutatis mutandis to applications for review.'’ It is contended that the 
words form of making appeals ” as used in that section mean the man- 
ner of making appeals, and that “the form" in s. 625 is not restricted 
to the sense in which the word “form" is used in s. 511 of the Code 
of Civil Procedure. In the first paragraph of s. 541 it is enacted that — 
the appeal shall bo made in the form of a memorandum in writing 
presented by the appellant and shall be accompanied l)y a cooy of the 
decree appealed against, and (unless the Appellate Court dispenses there- 
with) of the judgment on which it is founded." 

The contention to which we liave been referring has been supported 
by references to certain decisions anterior in point of date to the coming 
into force of Act No. VIII of 1859, by a reference to theEules of the High 
Court of Calcutta, by a reference to the decision of Mr. Justice Marriott in 
Adarji Kdulji Golakhana v. Manikji Edulji (1), as to which it may be 
remarked that the learned Judge gave no reasons for his judgment, and by 
a reference to s. 12 of Act No. XV of 1877. 

It appears to me that if the Legislature had intended that an apolica- 
tion for a review of judgment should not merely be in the form of a memo- 
randum setting forth concisely and under distinct heads the grounds of 
the application, but should be accompanied by a copy of the decree or 
order, or of the judgment, the Legislature would have said so in express 
terms. It also appears to me that, grammatically regarded, s. 625 has the 
same meaning as if it had been drafted as follows: — “ The rules herein- 
before contaiued as to the form in which appeals may be made shall 
apply mutatis mutandis to applications for review." The form of making 
appeals mentioned iu s. 625 in my opinion means the form in which 
appeals may be made, and consequently, if we look back to s. 541, we find 
that the appeal should be made in the form of a memorandum in writing 
presented by the appellant. The documents which must by 1215] law 
accompany the memorandum in writing are not included in the form in 
which an appeal is to be made, as can nlainly be seen from an ordinary 
reading of s. 541. That section prescribes the form in which an apneal 
should be made, and enacts that the appeal shall be accompanied by certain 
documents. 

If the question depended solely on a construction and comi^arison of 
ss. 625 and 541 of the Code of Civil Procedure, I would have had no 
doubt that all which was required by s. 625 was the presentation of a 
memorandum in writing by the applicant containing particulars similar to 
those required in the case of a memorandum of appeal. My doubt, and I 
believe that of some of my brother Judges, has not been caused by any- 
thing to be found in the Code of Civil Procedure, but by a section 
contained in a separate Act, I refer to s. 12 of Act No. XV of 1877. 
Mr. Baldeo Barn’s able argument based on s. 12 of Act No. XV of 1877 
considerably impressed me. His argument was that as that section enacted 
that the time requisite for obtaining a copy of the decree or order and a 
copy of the judgment should be excluded from the period of limitation 
prescribed for an appeal or for an application for review of judgment, the 
inference was that such copies were equally necessary for the purpose of 


(1) 4 B. 414. 
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making an application for a review of judgment as for the purpose of 
presenting an appeal. It appears to me, however, tliat if we are to cons- 
true s. 625 of the Code of Civil Procedure by the second and third 
paragraphs of s. 12 of Act No. XV of 1877, wo would have to put a 
similar construction on some section or other in Chapter XXXVII of the 
Code of Civil Procedure and hold that where an application to set aside 
an award is made it would necessarily follow from the fourth paragrauh 
of 9. 12 of Act No. XV of 1877 that with the aoplication to set aside the 
award a copy of tlie award sliouid be filed, as we find tlmt the fourth 
paragraph of s. 12 of Act No. XV of 1877 excludes from the period of 
limitation prescribed for an application to set aside an award tiie time 
requisite for obtaining a copy of tiie award. There is nothing in Chap- 
ter XXXVII of the Code of Civil Procedure, so far as I can see, wliich 
suggests that it is necessary to the validity of an anplication to set 
[216] aside an award that a copy of the award sliould be filed with the 
application, or at the tune wlien the application is made. 

It is possible that the second, third and fourth paragraphs of s. 12 of 
Act No. XV of 1877 were enacted, so far as applications for review of 
judgment or to set aside an award are concerned, to meet cases in whicli 
a person interested in applying for a review of judgment or to set aside 
an award might desire to inform himself accurately by a perusal of the 
copy of the decree or order or judgment, as the case might he, »s to wliat 
its actual contents were and as to any legal or other objections there might 
be to it. The Legislature may have intended that persons under such 
circumstances should not by the law of limitation be compelled to hurry 
into an application for review of judgment or into an application to set 
aside an award until tliey had full opportunity of considering the terms of 
the decree or oriler or judgment. 

I fully recognize the fact that statutes must, as far as possible, be 
construed so as to produce harmony and not discord, but in this case no 
discord would result from holding that an application for review of judg- 
ment need not under s. 625 of the Code of Civil Procedure be accom- 
panied by a copy of the decree, order or judgment sought to be reviewed. 
It has never been the practice in tliis Court in applications for review of 
judgment to require that the applicant should file a copy of any decree, 
order or judgment. Under the rules of this Court, so far as they are 
concerned, it is not necessary to file a copy of any decree, order or judg- 
ment along with an application for review of judgment. My answer to 
this reference to the Full Bench is that in my opinion an application for 
review of judgment is perfectly legal, althougli it is not accompanied by a 
copy of the decree, order or judgment sought to be reviewed. 

Tyrrell, J.— I quite agree. In the majority of cases of applica- 
tions for review of a judgment, order or decree, copies of the judg- 
ment, order or decree would be supei-fluous and unnecessary to the 
purposes of the application, the records being usually in the record- 

ro° 4 ?T moved to review. To require the production of 

lill} such copies would be to impose a needless, and therefore onerous 

outlay on litigants. 1 agree in the learned Chief Justice’s answer to the 
reference. 

KnuX, J. I agree in the learned Chief Justice’s answer to the refer- 
ence and m the reasons given by him for that answer. 

Blair. J.— I quite agree with the learned Chief Justice’s answer to 
ine reference and with the reasons given by him. 
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Burkitt, J. — I concur in the interpretation put by the learned Chief 
Justice on s. 625 read with s. 541 of the Code of Civil Procedure, and in 
the reasons given for ihe conclusion at which he has arrived. In my 
opinion it cannot, be gathered from s. 625, read with s. 541, that these 
sections impose on a litigant the burden of procuring and paying for a 
copy of the decree, order or judgment which he seeks to have reviewed. 
In the absence of any such precise provision I do not see why this Court 
should iinnose on an applicant for review the burden of procuring a copy 
of the judgment decree or order sought to be reviewed, which, I may add, 
in most cases might be superfluous as the record would be in tbe Court 
wliose order was sought to be reviewed. I agree in the answer proposed 
by the learned Chief Justice. 

Airman, J. — The interpretation which Mr. Baldeo Ram contends 
we should put on s. 625 of the Code of Civil Procedure, would have the 
effect of altering what I understand lias been the settled practice of this 
Court for many years. It would impose additional expense on parties, 
which, as has been pointed out by iny brother Tyrrell, would not be 
attended with any corresponding advantage, for the Court which has to 
deal with the application would in most cases have the record in its own 
custody. I shoulH he very unwilling to put upon the section an interpre- 
tation which would have those I’esults, unless it were quite clear to me 
that that was the meaning of the Legislature. I am not satisfied that 
the Legislature bad this in its mind when it framed s. 625. I agree with 
the learned Chief Justice and my brother Judges. 


Application allotoed. 


17 A. 218 (F.B.) = 15 A.W.N. (1893) 63. 

[218] FULL BENCH. 

Before Sir John Edge, Ki., Chief Justice, Mr. Justice Tyrrell, Mr. Justice 
Knox, Mr. Justice Blair, Mr. Justice Burkitt and Mr. Justice Aikman. 


Gopal Das {Applicant) v. Bihari Lal {Opposite Party).* 

[6th June 1893.] 

Oiuif Procedure, Code, s. 351, cl. idi— Insolvency-'* Other act of bad faith'*— Act of bad 
faith commilUd by applicant for declaration of insolvency antecedently to his 
application. 

The expression “any other act of bai faith” as used in e. 351 ol. (rf) of tbe Code 
of Civil Procedure means any act of bad faith not before mentioned in s. 351 
which bears directly upon the conduct of the debtor in the matters leading up to 
his application for insolvency, and will not exclude any act of bad faith by which 
he has incurred a then still subeisiing liability to any of his creditors, whether 
tbe particular creditor is or is not the creditor whose decree is in execution, and 
whether or not tbe bad faith is connected with the liability which has resulted in 
that decree. Bavachi Packiv. Pierce, Leslie <£ Co. (1) approved. Salamat Ali v. 
Minahan (2) distinguished. 

[F., 26 A. 617= 1 A.L J. 269 = A.W.N (1904), 93.] 


* First rtopeal No. 129 of 1892 from an order of G.P.Q. Forbes, Esq., Officiating 
Judge of Allahabad, dated the 29tb Juno 1892. 

N.B. This is cited as First Appeal from order No. 192 of 1692 in 15 A.W.N. 
(1895). 68, Ed. 

(1) 2 M. 219. (2) 4 A. 837. 
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This was a reference to a Fall Bench of the Court made by Tyrrell 
and Blair, JJ. The facts of the case suthciently appear from the referring 
order, which is as follows : — 

“ One Babu Gopal Das was judgment-debtor under a decree which 
ordered him to pay to the decree-holder moneys which the judgment- 
debtor bad dishonestly appropriated to his own use. When the decree 
came to execution the judgment-debtor made an application under s. 344 
of the Code of Civil Procedure. At the trial the District Judge of Allaha- 
bad dismissed the application, holding that it was bad and must be defeated 
under s. 301 (rf) of the Code. Mr. Fateh Chand. for the appellant, contend- 
ed that the judge erred in going behind the matter of the application as 
such and considering the nature of the particular debt for which the 
decree bad been put in execution ; that is to say, consideriog whether that 
debt was or was nob tainted with bad faith. A ruling of this Court under 
similar airoumstances in I.L.R. 4 All. 337 is in favor of this contention. 
In that judgment it was held that under the termsof s. 351 it was no 
part of the Judge’s duty r,o go behind the decree and see in what way 
the debt had been [219] incurred. We should have followed this ruling, 
which, to some extent at least, commends itself to us; but we were con 
fronted with authorities for the contrary proposition, which are not 
without weight. In 12 B. L. R. App. 12, Pontifex, J., referred to some 
conflicting decisions upon this point, and in I. L. R. 2 Mad. 219 it was 
held by Innes and Forbes JJ., that the words of cl. (d) of s. 351 ‘the 
matter of the application ’ embrace the insolvency and all the facts and 
circumstances material to explain the insolvency. We think that the 
question is sutiioienily important to bo referred for decision to a Full 
Bench and it is accordingly referred.” 

Mr. Fateh Chand and Babu Datti Lai, for the appellant. 

Pandit Sunday Lai and Munshi ^ladho Prasad, for the respondent. 

The judgment of the Court (Ei)ge, C. J., Tyrrell. Knox, Blair, 
Burkitx and Aikman, JJ.) was delivered by Edge, C. J.- — 

JUDGMENT. 

In this case Bihari Lai obtained a decree against Babu Gopal Das 
in his capacity of trustee. He also was entitled under a decree in appeal 
in the suit to costs. Bihari Lai proceeded to execute the decree. In 
execution of that decree Babu Gopal Das was arrested. Babu Gopal Das 
applied under s. 344 of the Code of Civil Procedure to be declared an 
insolvent. The Court, taking iuto consideration the bad faith and fraud 
in the matter of the misappropriation of the trust funds in respect of 
which the decree was obtained, refused to declare Babu Gopal Das an 
insolvent. From that order Babu Gopal Das has appealed to this Court. 

It has been contended that the Court was not justified under s. 351 
of the Code of Civil Procedure in rejecting the application of Babu Gopal 
Das. and could not for the purposes of that section bake into consideration 
what were the circumstances under which the liability which ended in 
the decree in execution arose. In support of that contention Mr. Fateh 
Chand, for the appellant, cited the cases of In the matter df— a misoner 
tn the Great Jail (1), In re Soopersaud (2). In re Khettseu Das (3) Butler 
V. Lloyd (4), [220] S mith v. Boggs (5). In re Gurvdas Ro.e (6) and 

(1) l Ind. Jur. 8. 

(3) 3 B. L. R. App. 14. 

(5) 5 B. L. B. App. 21. 
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Salamat Ali v. Mviahan (1), and he referred us to Bavachi Packi v. Pierce, 
Leslie Co. (2) as opposed to his contentioD. 

To dispose of these cases to which we have been referred in Lower 
Bengal, it is difficult as to some of them to ascertain whether Act No. 
VIII of 1859 was or was not the Act which applied. In some of them 
8. 281 of Act No. VIII of 1859 appears to have been the section upon which 
the decision was based. None of those cases were decided on the con- 
struction of a. 351 of the present Code of Civil Procedure. There is one 
decision on the construction of s. 281 of Act No. VIII of 1859, but that 
decision cannot in our opinion be applied to the construction of s. 351 of 
Act No. XIV of 1882. The object of the two sections was essentially 
different, and the effect of an order under one of those sections is different 
from the effect of an order under the other. The governing words in 
s. 281 of Act No. VIII of 1859, as far as those cases were concerned, were 
the words by which the plaintiff “ may make proof that the defendant, for 
the purpose of procuring his discharge without satisfying the decree, has 
wilfully concealed property or his rights or his interests therein, or fraudu- 
lently transferred or removed property or committed any other act of bad 
faith." It is obvious that the “ other act of bad faith," to be within that 
section, must have been committed by the defendant for the purpose of 
procuring his discharge without satisfying the decree. The discharge in 
that case was the discharge from jail, and not from the debt. Section 
281 of Act No. VIII of 1859, dealt only with the question between the 
particular creditor who bad caused his judgment-debtor to be arrested and 
the particular judgment-debtor who was arrested, whereas s. 351 of the 
Code of Civil Procedure deals with the order to be made upon an appli- 
cation to declare a judgment-debtor an insolvent, which declaration, if 
made, would affect not only the creditor who was executing his decree 
against the person or the property of the judgment-debtor, but all the 
scheduled creditors. 

[221] Section 351 of Act No. XIV of 1882 is essentially different in 
its terms to s. 281 of Act No. VIII of 1859. It is true the matters to be 
inquired into in cl. (6) of s. 351 are confined to concealments, transfers 
and removals of property subsequent to the institution of the suit in 
which the decree in execution was passed with intent to defeat creditors. 
Clause (c) of s. 351 relates to matters which might be anterior or might 
be subsequent to the institution of the suit in which the decree in execu- 
tion was passed, and certainly authorises an inquiry into matters preced- 
ing the application to be declared an insolvent. It is contended, however, 
that the other act of bad faith mentioned in cl. (d) of s. 351 must be an 
act of bad faith in or during the pendency of the application to be declar- 
ed an insolvent. In our opinion there is nothing in cl. (d) to so limit the 
scope of the inquiry. If the contention of the judgment-debtor were correct, 

the general words "any other act of bad faith regarding the matter of the 
application” in ol. (d) could not be construed as^ejttsdfiw generis with the 
words in clauses (5) and (c). It appears to usthat " any other act of bad faith" 
mentioned in cl. (d) means any act of bad faith nob in s. 351 before mention- 
ed which bore directly upon the conduct of the debtor in the matters 
leading up to his application for insolvency, and would not exclude any act 
of bad faith by which he had incurred a then still subsisting liability to 
any of his creditors, whether the particular creditor was or was nob the 
creditor whose decree was in execution, and whether or not the bad faith 

(1) 4 A. 397. (2) 2 M- 219. 
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wasooDoeoted with the liability which resulted in that decree. In our 
opinion the High Court of Madras in Bavachi Packi v. Pierce, Leslie £ 
Co. (1) correctly held in reference to the construction of cl. (d) of s. 351 
that “ the matter of the application embraces the insolvency and all the 
facts and circumstances material to explain the insolvency.” This view 
is inconsistent with a decision of this Court in Salavuit All v. Mmahan (2). 
It is to be observed that in that case this Court was indueocod by the 
findings of facts. 

With this expression of opinion the Bench which referred the ques- 
tion will be left to deal with the appeal. 


1893 
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Full 

Bench. 

17 A. 218 

(F.B.) = 

IS A.W.N. 
(1695) 63. 


17 A. 222 (F.B.) = 1S A.W.N. (1895) 64. 

[222] FULL BENCH. 

Before Sir John E(hje, Kt., Chief Justice, Mr. Justice Knox, 
Mr. Justice Blair, Mr. Justice Baverji and Mr. Jmtice Burkitt. 


Sabhajit (Applicant) u. Sri Gopal (Opposite Party),* 

[24th July. 1894.] 

Civil Procedure Code. ss. ^‘65. mi, 2. ’iU-ExeCHiion of decree -Application by usu- 
fructuary mortgagee ejected by auction-purchaser to be restored to possession— Pe 7 )re- 
sentative of party to suit —Auction purchaser, tobo w also assignee of decree. 

In a suit for sale upon a mortgage the plaintiff hwing obtained a decree as- 
signed the same, and the assignee brought the properly df creed to be sold to sale 
and purchased it himself and obtained posscFsion. A usufructuary mortgagee of 
the property who had been a patty to the suit and in whose favour the decree 
was, m 80 far that it declared bis right to continue in possession, applied to be 
restored to possession and obtained an order in his favor. Thereupon the as- 
signee, auction-purchaser, applied in revision to have the order restoring the 
usufructuary mortgagee to possession set aside. 

HeW that the order in question was an order which could properly be made 
under a. 835 of the Code of Civil Procedure, and being unappealable, an appli- 
cation for revision thereof might lie. 

The auction-purchaser, though he happened also to bo the assigueo of the 
decree, was not a representative of a party to the suit within the moaning of 
B. 244, nor was the usufructuary mortgagee a judgmeut-debtor withiu the meiniug 
of s. 334 or 335, but he was a person other than a judgment-debtor within the 
meaning of s. 335. 

[Not F., 26 A, 447=‘A.W.N. (1904)61; F., 18 A. 36; 22 A, 450; R., 3 l A 82 ( 99 ) 

Minima WQ u'lVi ^ 


The facts of this case were as follows : — 

One Kuodan Lai brought a suit upon a mortgage for sale of a four-biswa 
^are m a certain village, the defendants to that suit being Sita Earn and 
Daya Kisban, the predecessors in title of Sri Gopal. The defendants 
pleaded that they were in possession under two mortgages of the 20th of 
January 1856 and the 5th of July 1869, The Court of first instance dis- 
missed that suit, bub the appellate Court decreed the plaintiff’s claim subject 
bo the rights of the defendants under their prior mortgages. Kundan Lai 
having thus obtained bis decree for sale, sold the same to Sabhajit who 
m execution thereof brought the mortgaged property to sale and purchased 
It himself and obtained possession. Thereupon Sri Gopal claiming as heir 


* Applioation No. 9 of 1894, for revision of an order of Babu 
amate Judge of Aligarh, dated the 26th November 1893. 


Ganga Saran, Bubor- 


(1) 2 M. 219. 
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to Sita Ram and Daya Kiahan applied to be restored possession of the 
property mortgaged. The auction-purchaser [223] resisted this application 
on the allegation that bita Ram and Daya Kishan were never in posses- 
sion as mortgagees, but had obtained possession merely as auction- 
purchasers under a simple money decree. The Court (Subordinate Judge of 
Aligarh) found that Sita Ram and Daya Kishan had been in possession 
as mortgagees, and allowing Sri Gopal’s application made an order that he 
should be reinstated. 

The auction-purchaser thereupon applied to the High Court for revi- 
sion of the order of the Subordinate Judge above mentioned. 

This application coming before a single Judge was by him referred 
to a Division Bench and thence by Tyrrell and Burkitt, JJ., to the Full 
Bench. 

Mr. A. H. S. Reid, for the applicant. 

Babu Jogindro Nath Chaudhri and Munshi Gobiiid Prasad, for the 
opposite party. 

The judgment of the Court (Edge, C. J., Knox. Blaie, BaNERJI 
and Burkitt, JJ.) was delivered by Edge, C. J. — 


JUDGMENT. 

This is an application under s. 622 of Act No. XIV of 1882. The 
assignee of a decree-holder, plaintiff, brought the property which had 
been decreed to be sold to sale and purchased it himself. He obtained 
possession. Thereupon a party to the suit in whose favor the decree was 
in this sense that it directed that the sale should not affect his interests, 
which were those of a usufructuary mortgage in possession, applied to the 
Court executing the decree to put him again in possession and dispossess 
the auction-purchaser. The Court passed an order reinstating the usufruc- 
tuary mortgagee in possession, aud that is the order which is questioned 
in this application for revision. 

It was objected that this application does not lie, it being contended 
that the order in question was one made under s. 244 of Act No XIV of 
1882. Another contention in support of the objection was that, if the 
order was made under s. 335 of Act No. XIV of 1882, the auction- 
purchaser had a remedy by suit to establish his title to possession. 

[224] On the other side it was contended that the order was one 
made in fact under s. 335, but one which could not be made in law under 
that section, it being contended that the usufructuary mortgagee was 
a person coming within the description of a " judgment-debtor ” as that 
term is used in s. 335. That contention was carried further, and it was 
argued that, although the Court might have had jurisdiction to make such 
an order under s. 244, it having in fact made the order under s. 335, this 
application in revision lay. It was also contended on behalf of the appli- 
cant that the Court will exercise its discretion under s. 622, although the 
appellant bad under the last clause of s. 335 a right of suit given to him. 

The preliminary objection could not be decided by us without going into 
the case in order to ascertain under what section this order could law- 
fully have been made. As to the contention that this was a case to which 
8. 244 applied, that was supported on two lines of argument. One was that 
8, 334 was the section which applied in this case, and that on the authority 
of MuUta V. Appasami (1) an order passed on a matter within s. 334 was 
an "order made under s. 244. We need not say whether we agree with or 
differ from the view of the Madras High Court on that point. Until it is 


(1) 18 M. 504. 
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D606SBary to do 80 we reserve our right to consider whether an order under 
B. 334 is an order under s. 244. The other line on which it was contend- 
ed that s. 244 applied was this:— It was said that the auction-purcha- 
ser was, as the assignee of the plaintiff in the suit, a representative of a 
party to the suit. His opponent, the usufructuary mortgagee undoui)ted- 
ly was a party to the suit. The usufructuary mortgagee was a party 
in whose favor a decree, so far as he was concerned, was made. It has 
been decided by this Court, and it is a matter upon which we are all 
agreed, that a purchaser at an auction-sale under a decree is not, as such 
purchaser, a representative of a party or a party to the suit in which the 
decree was passed, although if such auction-purchaser was a transferee, 
within the meaning of s. 232 of Act No. XIV of 1832, of the decree, he might 
be. as such transferee, a representative of a party to the suit for the 
[223] purpose of s. 244 of that Code. In this particular matter with 
which we have now to deal the auction-purchaser stands simply in the 
position of auction-purchaser and does not stand in the position of a 
plaintiff or a decree-holder. Rightly or wrongly he got into possession 
and now claims to be put back into poss3ssion, not as a decree-holder, for 
as such he had no right to possession, hut as the auction-purchaser at a 
sale held under the decree. It is a pure accident that the person who 
was the transferee of the decree of the plaintiff is also the auction-purcha- 
ser, and, so far as the auction-purchaser’s rights as such are concerned, 
they must be regarded as if ho and the transferee of the decree were two 
different persons. The decree had been executed. In our opinion the 
auction-purchaser was not as such in the only position in which he could 
appear here in this matter either a party or the representative of a party 
to the suit. The reason why it is not necessary for us to express an 
opinion as to the decision of the High Court at Madras to which we have 
referred is that, in our view of the law, the usufructuary mortgagee, 
although a party to the suit, was not a judgment-debtor within the mean- 
ing of fl. 334 or s. 335. A judgment-debtor is defined in s. 2 of Act 
No. XIV of 1882; and this particular mortgagee was not party against whom 
either a decree or an 'order relating to this matter bad been passed, and 
consequently did not come within the description of s. 334, and did come 
within the description of a party other than a judgment-debtor in s. 335. 
In our opinion the Court below had jurisdiction to entertain the applica- 
tion of the usufructuary mortgagee and to make the order which it did 
make under s. 335 of Act No. XIV of 1882. 

There is a preliminary objection to this application in revision which 
has not been taken and which relieves us from the necessity of deciding 
whether or not any effective suit to have the decree under which the sale 
was made construed, could, having regard to the circumstances of this 
case, to the fact timt the auction-purchaser as such took suoh title as he 
obtained at the sale under the decree and such other title as be had as 
the transferee of the decree, and to the fact that the usufructuary mort- 
gagee was a party to cbe decree, [226] have been brought by either of 
these parties against the other under the last clause of e. 335, in relation 
to the order of the Court the subject of this application, and consequently 
relieves us from having to decide whether this is a case in which we 
ought to exercise our discretion by reason of a right of suit being open to 
the anpUcant. 

The preliminary point is that in no view of this application does it 

ID 13 M. 504. 
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come within s. 622 of Act No. XIV of 1882. The Court below exercised 
a jurisdiction vested in it. It exercised that jurisdiction lawfully and 
regularly under the section of the Code applicable to the cise. There was 
no circumstance in this case which brought it within s. 622. It is not 
necessary to express any opinion as to the merits of this application. We 
dismiss the application with costs. 

Application dismissed. 


17 A. 226 = 15 A.W.N. (1893) 70. 


APPELLATE CIVIL. 


Before Mr. Jtisiice Knox and Mr, Justice Aikman. 


Ghure and another (Defendants) v. Man Singh and another 

(Plaintiffs.)* [20tb January, 1895.] 

Pre envpiion — Wajih'Uharz — Partition of village originally one into three separate 
mahals—l^eio record of village custom framed on partition— Rules of the Board of 
Revenue of the 13Ni November, 1875— No. XIX of 1873 IN.W.P. Land Revenue 
Act), s. 257. 

Where at the settlement of a village consrituting a single mahal a record of 
rights was framed giving certain pre emptive rights to the co-sharers in the 
village, but subsequently the vill.age was divided by perfect partition into three 
separate mahals, and in accordance with the rule* of the Board of Revenue of the 
13th November 1875, issued under s. 257 of Act No XIX of 1873, a new record of 
village customs was framed which did not give to the sharers in any one of new 
mahals any right of pre-emption in respect of land situattd in another mahal, 
it was held that the latter record of village customs was a valid and binding 
document and no right of pre-emplinn existed in favour of the co-.^-barers in any 
one mahal in respect of land situated in another mahal. 

Per AlKMAN, J. — Where a village, originally one, is divided by perfect parti- 
tion into two or more mahals. unless at the time of partition a right of pre-emp- 
tion is specifically reserved by the co-sharers in respect of lands lying outside any 
given [227] mahal, such right of pre emption is not to be presumed from the 
mere fact that when the village formed but one mahal the oo-sburers had pre- 
emptive rights against each other. * 

Motee 8ah v. Muswnmat Qoklee (I) and Jai Ram v. Mahabir i?ai (2) referred 
to. 

Under the above circumstances the mere retention of a community of interest 
in certain property such, e.g., as roads. &c., will not give the sharers in one 
mahal any right of pre-emption over land situated in another. Nazir-ud-din v> 
Kadir Bakhsh, (3) referred to ; Ookal Singh v. Afnnnu Lai (4) dissented from. 

[F., 20 A. 92; R.. 22 A. 1 (F B.) ; 27 A. 602 = 2 A.LJ. 313 = A.W.N. (1905) 116 ; 
16 A.W.N. 233.] 

This was a suit for pre-emption. The village in which the share in 
respect of which pre-emption was claimed originally consisted of a single 
mahal and under the wajib ul-arz prepared at the settlement the co- 
sharers in this mahal had pre-emptive rights inter se. In 1881 the village, 
was divided by perfect partition into three separate mahals and a separate 
wajih-ul-arz was framed for each mahal by the officer making the partition. 
These new wajib’Ul-arzes did not provide for pre-emption by a sharer in 
one mahal of land situated in another mahal. Under these circumstances, 
the plaintiffs being co-sharers in one of the mahals into which the village 


* First Appeal No. 126 of 1894, from an order of R. G. Pearse, Esq., District 
Judge of Agra, dated the 29th August 1694 

(1) S.D.A.N.W.P. 1861. Vol. II, 606, 607. 

(3) 14 A.W.N. (1894) 193. 
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had been divided brouglit their suit to pre-empt land situated in another 
mahal. The Court of first instance (Subordinate Judge of Agra) found 
that the u'ajib-ul-arz prepared for each malial on partition was a valid 
document and that under it the plaintiffs had no right of partition in 

respect of land situated in another mahal. 

The plaintiffs appealed. The lower appellate Court found that the 
new wQjib-ul-aTz had been prepared by the partition amin and was not 
signed by the co-sharers or by the officer making the partition, and did 
not supersede the older tcojih-id-arz prepared at the settlement. Tliat 
Court accordingly allowed tlie appeal and remanded the case under s. 5(>2 
of Act No. XIV of 1882 for trial on the merits. 

From this order of remand the defendants appealed to the High 

Court. 

[228] Pandit Moti Lai and Pandit Baldeo Bam Dave, for the ap- 
pellants. 

Hr. r. Conlan, Pandit Sitndar Lai and Pandit Madan Mohan Mala- 
viya, for the respondents. 
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JUDGMENT. 

Knox, J.— This is an appeal from an order passed by the District 
Judge of Agra in an appeal before him, whereby he set aside a decree pass- 
ed by the Subordinate Judge of .^gra, and remanded the case under s. 562 
of the Code of Civil Procedure, for determination of certain issues which 
wore raised before the Subordinate Judge, and which issues the Subordi- 
nate Judge, in consequence of his finding upon the first issue raised, had 
not determined. In order to understand the case, it will bo necessary to 
briefly set out the contentions between the parties. The respondents before 
us were plaintiffs in the Court of first instance. Tlieir claim was to en- 
force a right of pre-emption over certain land which had been sold by one 
Umrao Beg to one Ghure. The respondents before us and Umrao Beg were 
none of them residents in the village of Chanderbhanpore. Chanderbhan- 
pore originally consisted of one mahal. In 1881, this mahal was divid- 
ed by perfect partition into three perfect mahals, respectively termed mahal 
Umrao Beg, mahal HogalBeg and mahal Gkair Ehivahindagan. The share 
of land in dispute is situate in mahal Umrao Beg, and it is admitted that 
since the perfect partition took place the plaintiffs’-respondents are not 
shareholders in that mahal Umrao Beg, they are sharers in the mahal 
termed Ghair Ehivahindagan. They base their claim to enforce the right 
of pre-emption over the property situate in mahal Umrao Beg, not upon any 
record of village customs prepared after partition, but upon a record of 
village customs, which forms part of the record of rights drawn up at the 
Settlement which was completed in the days when the village of Chander- 
bhanpore still consisted of one single mahal. The vendees of the share in 
dispute, who were defendants in the Court of first instance, and are appel- 
lants before us, resisted the claim of pre-emption on the ground 
that a record of village custom, which they say was prepared after 
perfect partition, conferred no rights of pre-emption in favor of the 
[229] 8hareholdei*s over the land situate in their mahal. The Court of first 
instance considered the record of village custom which was prepared at the 
time of partition to be a good and valid document, and as it conferred no pre- 
emptive rights in favour of the shareholders of the other mahal, dismissed 
the claim brought by the respondents. The lower appellate Court treated 
the document prepared after partition, as being no valid record of village 
custom ; held that it could not supersede the record of village custom 
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which had been prepared at the village settlement, and hence issued an 
order of remand, in order that the rights of the parties might be determined 
by the provisions contained in that document. It is contended before us 
that this was an illegal order, inasmuch as the learned Tudge was wrong 
in holding that the record of village custom prepare 1 in 1881 was not a good 
document. It is c:)ni:ended that the document is a genuine record of 
village custom and has been in existence for years without being questioned 
by any of the parties : and that record being a good document, and con- 
ferring no claim upon the respondents, the respondents were in no way 
entitled to pre-empt, and their claim should have been dismissed. The 
issue thus clearly raised before us is, whether the recor 1 of village custom 
prepared at the time of partition is, or is not, a good and valid document. 
It has been admitted, and very properly admitted, by the learned pleader 
for the respondents, that if it is a good and valid document, and if it be 
held to govern the rights of parties in the present case, the respondents’ 
claim must fail. 

A good many questions of considerable difficulty were raised in the 
course of the heaving, and we have had the benefit of arguments which 
on botli sides have been prepared with great care and thoroughness. 
Had it been necessary to decide some of the points so raised, the case 
would have been one for the consideration of a Full Bench of this Court. 
I am of opinion that the matters directly and substantially raised in 
this appeal can be determined apart from those questions. The record of 
village custom in this case has been prepared in accordance with the 
rules which were issued by the Board of Revenue on the 13th of Novem- 
ber 1875, [230] and under the powers given them by clause (/), section 
257 of Act No. XIX of 1873. The preface to those rules shows that the 
rules had received the sanction of Government. It was not prepared 
under the rules which issued in 1885 and superseded the rules of 1875. 
In the present case moreover we are not dealing with a record of village 
custom which Ins simply been blindly taken from the record which was 
prepared at settlement and repeated totidem verbis without any consi- 
deration whether the rules prepared at settlemenb did apply to the state of 
things which ensued upon the great revolution which must take place in 
every village which was once undivided but has co'me to be divided into 
two or more separate and perfect mahals. The record of village custom is 
part of a larger document which is known as the record of village rights and 
the existence of which is necessary to every mabal. There can be no such 
thing in law as a mahal for which a separate record of rights has not been 
framed. This is evident from the way in which the term “ mahal” has 
been defined in a, 3, sub-a. (l) of Act No. XIX of 1873. The record of 
rights in every mahal is no ordinary document ; it is a document which by 
law is entitled to so much weight that by one of the provisions s. 91) 
of Act No. XIX of 1873, all entries in it when properly made and attested 
are presumed to be true until the contrary is proved. The authority for 
the preparation of the document is contained in rule 23 of the rules above 
quoted of the 13th of November 1875. Under that rule, when a perfect 
partition is approaching completion, — “The map and rough schedule shall 
then be returned to the Amin who shall forthwith make out records of the 
new mahals or pattisin the same form as the records of settlemenb prescribed 
under the rules of settlement under XIX of 1873.” This rule, it will be 
seen, refers us back to certain rules issued by the Board, under the powers 
given them in S. 257 (c) and (f) of Act No. XIX of 1873, on the 28th of 
September 1875. The important rules for the purposes of this appeal ai *0 
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rules Nos. 30, 49 and 51. Rule No. 23 of the Circular of the 13th of 
November 1875 lays down no provision concerning any attestation. All 
that it requires is that the records of the new mahal be made out in tiie 
same form as the [231] records of settlement. It must not be forgotten 
that no partition record, which includes tlie record of rights made for the 
partition of mahals, is complete until it has been sanctioned by the Collector 
of the district. Even if the partition has been made b ’ an Assistant 
Collector, the law still requires tliat it he reported to tlie Collector of the 
district for sanction and confirmation. That sanction and confirmation can 
never take place without formal attestation by the Collector of the district 
signed by his signature to the records prepared at partition. A still 
further safeguard is provided by the appeal which s. 132 of .Act No. XIX 
of 1873 gives to the Commissioner of the division from the confirming 
order of the Collector of the district up to one year from the date from 
which the partition took effect. It may lie that in view of the safeguard 
thus provided by law the Board of Revenue did not consider it 
necessary to lay down a rule prescribing that the entries made in the 
record of rights prepared at partition simuld be attested in tlie particular 
manner provided by rule 49 of the rules of the 28th of September 1875, 
when the record of rights is prepared for the first time at settlement. Be 
that as it may, the highest weight that can attach to an objection that 
the record or a portion of it has not been attested or that the attestation 
of tliem has not been required hy any rule, is that the record is not one 
to which the provision of s. 91 of Act No. XIX of 1873 does apply. Now 
in this case the respondents do not a-^k us to presume anything upon the 
strength of tlie document prepared at the time of partition : they rely on 
the document prepared at the time of settlement. Upon that document 
they stand or fall, and their claim will not prevail, even if it he, which we 
do not think is the case, that the document prepared after partition is 
not a document to which the provisions of s. 91 apply. Recognising the 
importance of the record of village custom prepared at tlie settlement so 
far as the interests of his clients were concerned, the learned pleader for 
the respondents laboured at great length and with much persistency to 
the effect that the .record still held good and governed the present case. 
He laid great stress upon the fact that it was a record of custom 
[232] prevalent in the village aud governing all within the local area of 
the village. His foundation rests upon the somewhat slender fact that 
the record of village custom contains in one place the word “ riwaj." 
The word occurs at the introduction to tliat portion of the record of 
village custom which deals with the subject of pre-emption. He also laid 
great stress upon the fact that in dealing with pre-emption the record 
gives a preference to those who are shareholders in the “ deh." His 
argument was that, however much the village of Chanderbhanpore might 
have been split up into separate mahals, there still remained one ’* deh," 
and that his clients were shareholders in that“de/i..” Assuming for the 
present that the record of village custom does set out that pre-emption 
m Chanderbhaopore at the time when the settlement record was prepared 
rested upon custom, and not upon contract then prepared among 
the shareholders, it is necessary to examine with great care and 
minuteness the exact nature of the custom, the extent to which it 
prevailed and the persons who were governed by it. We are dealing 
wth a village which bears a Hindu name, the parties before us are 
Hindus, and the custom, if there be one, of pre-emption, in so far 
as it extends, is a custom superseding general law. In examining 
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the terms in which it is recorded we cannot forget that it was re- 
corded at a time when the village bore its natural and, from a Hindu 
standpoint, proper form of an undivided village and an undivided 
mahai. The term hissadar deh" as then used would apply to 
all who could claim to hold a share in land within a well-defined 
ring-fence in which all were shareholders, and at a time when there 
existed no intention of the village brotherhood being separated or 
tlie land being broken up into distinct parcels in which some only 
and not all the village brotherhood would hold a share. It is more 
tlian difficult to say that tliose who then made the record would have 
recorded that the custom was one which should prevail when the 
relations of persons and property then subsisting had undergone 
such a radical change as necessarily ensues when perfect partition 
takes place. Even where the existence of custom has been proved, 
it must not be forgotten that it is not custom but the general 
[233] law which regulates all beyond the custom. Custom moreover is 
held to be discontinued owing to accidental circumstances. The fact of 
a perfect partition evidences not a mere accident, but an intention to break 
up, and to completely break up, the existing state of things. It would 
require therefore strong proof to establish that a custom which regulated 
and provided for one set of circumstances still regulates and provides when 
those circumstances have been wholly altered. We were referred to several 
cases in support of the doctrine that a record of village custom prepared 
at the time of settlement still prevails and governs when and after perfect 
partition has taken place. The first case which we were referred to 
was that of Gokal Singh v. Mannu Lai (1). In that case, however, 
there was apparently no record of village custom prepared after parti- 
tion had taken place, and the only record of village custom which was in 
existence was that prepared at the time of settlement. It was moreover 
a case in which the contention was that the record of village custom 
contained covenants made between the parties, and not, as in the present 
case, a privilege and liberty created by the running of custom. The next 
case was that of Matadin v. Mahesh Prasad (2). This was one of those 
cases in which the village record of custom prepared after partition was a 
verbatim copy from the record of village customs prepared at the time of 
settlement. In that case, whether from accident or of design, the record 
of village custom prepared after partition conferred in express terms a 
right of pre-emption upon the co-sharers of the mauza. In that case the 
word ‘ mauza ’ was deliberately used after partition had not only been 
intended but had been completed, and not used as * deh ’ has been in the 
present case when partition was not yet within the horizon. The next 
case cited was that of Kuar Dat Prasad Singh v. Nahar Singh (3). 
That was a case in which Mr. Justice Straight, who delivered judgment, 
was careful to point out that he was at the time dealing with a 
particular wajib-ul-arz and not with cases where, one record of village 
custom having existed for the purpose of a common village area, and 
that village area having been divided into separate revenue [234] 
areas, no record of village custom had been drawn up for the new 
area. The record of village custom which was under consideration in that 
case was one which in express terms conferred a right of pre-emption upon 
share-holders in a paiti other than that in which the land sought to be 
pre-empted was situate, and, in the event of refusal by them, conferred 
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the right in equally well-defined terms upon the sharers of the village, and 
this too after partition had taken place. There remains one case further 
which need be mentioned, and which was cited by the learned pleader for 
the respondents. Shiam Sundar y. Amanant Begainil). The record of 
village custom which had to be interpreted in that case was a record pre- 
pared at a time when three villages formed a single mahal, a state of things 
widely different from the case now under consideration. It was a special 
case decided under special circumstances, as the judgment shows. 

The result then is that the document upon which the respondents 
base their right and which was the only evidence which tiiey produced 
in support of that right, is a document prepared at a time when circum- 
stances wholly different from those now in existence prevailed and wiiich 
never contemplated the existing state of things. We are not prepared to 
hold that it is sufficient to establish that the custom which did prevail, if 
there be such a custom, can be held to be a custom governing and ruling 
the parties in the new and altered state of things. The finding of the 
learned Judge was erroneous, the order of remand was unnecessary, as the 
memorandum of appeal filed before him shows. There remains no further 
matter for decision, and I would, setting aside the order made by the 
learned .Judge, restore that of the Court of first instance and dismiss the 
respondents' claim. 

Aikman, J. — This is an appeal by the vendees who were defendants 
in a pre-emption suit brought by the plaintiffs, who are respondents here. 
The plaintiffs and the vendor, who is not before us, were co-sharers in a 
village which at one time formed an undivided mahal. In 1881 the 
village was divided into three mahals, which it will be sufficient to 
describe as mahals Nos. I, II and III. The [233] property sold 
lies within mahal No. I. The plaintiffs own a share in mahal No. Ill, 
but own no property in mahal No. I. They came into Court asserting 
their pre-emptive right in virtue of a ivajib-iil-arz which was prepared 
at a time when the village formed but one mahal. The defendants 
resisted their claim on the ground that a new wajib-id-arz had been 
prepared at the time of partition by which, if a valid document, it is 
admitted the plaintiffs have no right to pre-empt. Tbe validity of this 
document is disputed by the plaintiffs. In my opinion it is valid and 
furnishes an answer to the plaintiffs' claim. At the time when the 
partition was carried out, it was under the then existing rules as much a 
part of the duty of the officer executing the partition to prepare a new 
wajib-ul-arz for each mahal, as it was to prepare a new jamabandi. The 
Board of Revenue, in the rules they have framed for carrying out parti- 
tions, prescribed that the officer executing partition is to make out the 
records of the new mahals in the same form as the records of settle- 
ment prescribed under the rules of settlement in Act No. XIX of 1873. 
Section 90 of that Act lays down that the Board shall from time to 
time prescribe the form in which the record is to be made, and the 
manner in which it is to 'be attested. In the rules relating to partition 
nothing is said as to the manner in which the new records are to be attested. 
It was contended on behalf of the plaintiffs, that as the co-sharers had 
not signed this new wajib-ul-drz, it was of no force. It is the custom at 
settlement that this wajib-ul-arz is signed by the co-sharers; but this is 
not required by the rules framed by the Board {vide rule 49, Book Circular 
No. 15, 28th of September 1875) ; consequently the mere absence of the 
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signatures of the co-sharers would not be sufficient to invalidate the 
document. It is signod by the officer who executed the partition. As 
pointed out by ray brother Knox, the law gives ample opportunity to the 
co-sharers to raise any objection, either before the Collector at the time 
of confirmation or by way of appeal to the Commissioner of the Division, 
in regard to anything which may have been done at the time of partition. 
But from 18B1 up to May 1893 no objection [236] is shown to have been 
raised by any co-sharer to tlie proceedings of the partition amin. I 
therefore hold that this document would supply a sufficient answer to 
the plaintiffs’ suit. This would be enough to decide the case, but as an 
important question has been raised as to whether after a partition an owner 
of land in one mahal can assent a right of pre-emption when a sale is 
made of property situated in another mahal, I think it necessary to give 
my opinion in regard to this also. 

Partitions are of two kinds — perfect and imperfect. In the case of 
an ‘ imperfect ’ partition it has never been held that a right of pre-emption 
disappears with the partition. In the case of Ram Pershad v. Buljeet 
Singh (1) it was remarked: — “ It is true that there has been a partition, 
but it was an imperfect one. The lands were divided, but the joint liabi- 
lity of all to the Government revenue remains. Therefore the property is 
still one mahal, the whole of the lands of which are liable for the Govern- 
ment revenue. In this state of imperfect partition it is decided by various 
cases that the condition as to pre-emption in the old wajib-ul-arz remains 
in force.” It is different in the case of ‘ perfect ’ partition. In the case of 
Motcc Sah V. Miisumimt Goklee (2) the Judges say, with regard to such a 
partition : — “ An essential condition of the existence of a right of pre- 
emption is that the parties claiming such a right shall be co-parceners in 
the same estate as those against whom the claim is made, a relation be- 
tween the parties which is extinguished by the very operation of partition 
and the separate proprietorship thereby established.” In the case of 
Jai Ram v. Mahabir Rai (3) Mr. Justice Oldfield said: — “ The condi- 
tion as to pre-emption only affected the shareholders of the mahal as 
long as they remained shareholders, and ceased to have effect upon those 
shareholders and their property who separated themselves and their pro- 
perty by forming a separate mahal. The plaintiff could after separation 
exercise no right of pre-emption against and in respect of shareholders 
and property as so separated, nor could the separated shareholders exercise 
any right of pre-emption against the [237] plaintiff and his property 
remaining in the mahal from which they had separated.” And in the 
same case Mahmood, J., held that the terms of an old wajib-ul-arz were 
superseded by a partition at which a new wajih-ul-arz was framed which 
created rights of pre-emption amongst the co-sharers of the new mahals. 

The case principally relied on by the respondents, and a case which 
is undoubtedly in their favour, is that of Gokal Singh v. Mannu Lai (4) 
quoted by my brother Knox. With every respect to the learned Judges 
who were parties to that decision I am unable to concur with them. It 
was there held that there may stiff be some community of interest and also 
a considerable community of things held and used in common by all the 
inhabitants, such for instance as roads, di'aios and other things which are 
necessary to all. Hence even after partition something is still left in 
common, and with reference to the merits of this case there remained 
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enough community of interest to justify the preference given by the 
wajib-uUarz to partners in the village over strangers in respect of the 
right of pre-emption. With reference to the reason here assigned I 
would quote a passage from a recent decision of this Court, Nazir- 
ud-din V. Kadir Bakhsh (l). In the nresent case, although the 
pre-emption according to the wajih-id-arz is to be according to the 
Muhammadan law, still it is to be a pre-emption for co-sharers, 
in the mabal and not for persons other than co-sharers, even if such 
persons may have some right or interest in the shamilat lands of the 
mahal." I am of opinion that unless at the time of partition a right of 
pre emption is specifically reserved by tlie co-sharera in respect of lands 
lying in the other mahals, such right of pre-emption is not to be presumed 
from the mere fact that when the village formed but one mahalthe co-sharers 
had pre-emptive rights against each other. In the case of Mala Dm v. 
Makesh Prasad (2) Mahmood, J., said ; — “ Partition, whether perfect or 
imperfect, is a matter which relates to the province of the recovery of 
revenue.” But in my view partition relates to much more than the revenue, 
[238] though it is provided by law that it must be conducted in such a 
manner that the revenue does not suffer. It is my experience that wliat 
gives rise to an application for partition is not so frequently a dispute as 
to revenue as the presence in the village of some quarrelsome or litigious 
co-sharer who seeks to take more than the others consider him entitled 
to. If it were held that notwithstanding partition such a co-sharer 
could, whenever a sale took place, assert his right of pre-emption in the 
mahal which had been divided off, this manner of avoiding quarrels 
would not be put an end to. In the result I have no hesitation in con- 
curring with my brother Knox in holding that this appeal should bo 
decreed. 

The order of the Court therefore will be that the order of the lower 
Court be set aside, the claim of the plaintiff’s be dismissed, and the appeal 
be decreed with special costs in all Courts. 

Appeal decreed. 
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APPELLATE CIVIL. 
Before Mr. Justice Burkitt. 


Keference under s. 28 of Act No. VII of 1870.* 

[6th February, 1895.] 

Act No. VI of 1882 (Indian Companies Act}, ss. 169, ili—Appeal^Courl-fee^Act 
No. Vll of 1870 (Court.fees Act), sch. ii, art. 11 (6). i^ouri/ee~Act 

An order under s. 214 of Act No. VI of 1882 (Indian Companies Act) is not 
a decree or an order having the force of a decree, and consequently an appeal 
from such order to a High Court is properly stamped, with reference to Act 
TrT ° 1870 (Court-fees Act), sch. ii. art. 11 (6), with a Court-fee stamp 
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This was a reference under s. 28 of Act No. VII of 1870, by the 
taxing officer of the Court to the Judge appointed under s 5 of'the ^ct 
to decide questions relating to Court-fees of the foUowing question*:— 

‘ Reference in First Appeal from Order Nos. 48 to 75 of 1894. 
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Whether on a memorandum of appeal from an order of a District Judge 
under s. 214 of Act No. VI of 1882 (Indian Companies Act), a fixed 
Court-fee of Rs. 2 is payable under Act No. VII of 1870, sch. ii, art. 11 (6) 
or an ad valorem fee ? 

The facts out of which the reference arose sufficiently appear from 
the order of the Court thereon. 

[239] Messrs. A. Strachey and H. Vansittart, in support of the 
reference. 

Messrs. W. Wallach and^I. E. Ryves, contra. 

ORDER. 


Burkitt, J. — This is a reference from the taxing officer to me as 
taxing Judge under the provisions of s. 5 of the Court-fees Act. In con- 
sidering it I have had the great advantage of the assistance of my 
brothers Knox and Blair, who at my request sat with me to hear it argued. 
They authorise me to say that they concur in the order I am about to 
pass and in the reasons for it. 

The matter has arisen in the following manner : -During the wind- 
ing up of the Himalaya Bank, Limited, the Judge of Saharanpur, acting 
under ss. 162, 163 and 214 of the Companies Acta of 1882 and 1887, 
directed certain Directors and Officers of the Bank to repay large sums 
of money to the Bank. Memoranda of appeal to this Court were admit- 
ted on a Court-fee stamp of Rs. 2 under art. 11 of the second schedule to 
the Court-fees Act. Subsequently however the officer whose duty it is to 
see that fees are paid under the second chapter of the Court-fees Act 
reported to the Registrar that in his opinion those memoranda of appeal 
should have borne "ad valorem stamps,” as he considered they had been 
presented against orders " having the force of a decree” and therefore 
were chargeable with Court-fees unler art. 1 of the first schedule of 
the Court-fees Act. The Registrar has referred the question to me for 
decision. 

The question then is, have those memoranda of appeal been pre- 
sented against orders which have the “ force of a decree ? ” It is 
contended in the office report that the orders must hiive the force of a 
decree, because it is said they, under s. 166 of the Companies Act, can 
be enforced in the same manner as a decree, of a Court made in a suit. 

A similar question was raised before the Bombay High Court, and 
it was then held that a Court-fee of Rs. 2 under art. 11 of the second 
schedule of the Court-fees Act was sufficient ; vide [240] the judgment 
of Mr. Justice Nanabai Haridas on a referenee from the taxing officer, 
dated the 28th of November 1885. 

I have come to the same conclusion. 

It may be doubtful whether any ‘order’ in the strict sense of that 
word, as defined in the Code of Civil Procedure, is passed by the winding 
up Court under s. 214 of the Companies Act. That section seems to bo 
the complement of s. 162 et segq. of the Act which give to the winding up 
Court large inquisitorial powers in order to enable it to get in the assets 
of the Company under liquidation. When by virtue of those powers the 
Court has satisfied itself that any director, manager, officer, &c., has been 
guilty of malpractices, the Court may then take action under s. 214, and on 
the application of a liquidator, creditor, or contributory, after examining 
into the conduct of the director, manager, etc., may compel the latter to 
repay money or to contribute to the assets of the Company. The power 
BO given to the Court is clearly a summary power to compel defaulting 
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directors and other officials to repay money misappropriated or contribute 
money to the assets of the Company by way of compensation. 

It is at least doubtful whether the result of proceedings under s. 214 
can be considered to be an ‘ order.’ The proceedings leading up to such 
an order, if it be an order, are not in the strict and technical sense judicial 
proceedings at all. No procedure is imposed at any stage, no person need 
be formally cited, no plaint need be filed, no party has a right to prove 
his case in such way as he chooses. The whole power is in the Court, 
which may examine into the conduct of the person complained of, and 
after such examination may ‘ compel ’ repayment or contribution by w'ay 
of compensation. The word ‘ compel ’ seems to contemplate an order 
entirely distinct from an order adjudicating upon the rights of parties. It 
presupposes, not a formal adjudication, but simply a conviction in the 
mind of the Court that such order as it is going to make is just. The Act 
contemplates no order by way of formal adjudication upon the matter of 
right. That which it authorises is a compulsory, that is to say an executive, 
order. But it by no [241] means follows that it is an order having the 
force of a decree. It certainly is not a decree. It differs from a decree in many 
essentials and attributes. Section 166 certainly allows it to be enforced in 
the manner in which decrees of the winding up Court made in any suit pend- 
ing therein may be enforced. But this is merely a provision as to the pro- 
cedure which may be observed in enforcing the order. The mode in wliich an 
order may bo enforced is not necessarily an indication or a criterion 
of the nature of the order. There is a great difference and no inter- 
connection between the force of a decree and the metliod of enforcing 
it. I have been unable to find any authority as to the meaning of the 
words ‘ force of a decree ’ used in art. 11 of the 2nd schedule of the 
Court-fees Act. In the case of Jamsanq Devabhai v. Goyabhai EikabJiaiii), 
which was a case of a second appeal to the High Court in a ques- 
tion involving a right to partition, it was held, at page 412, that as tlio 
appeal was a ‘ miscellaneous appeal’ arising from an order and not from a 
decree a Court-foe of Rs. 2 was sufficient. The same principle would 
prima facie apply to the present case. Further, as the Court fees Act is a 
fiscal enactment, it is one whose provisions are to be construed strictly, 
and, whenever there is any ambiguity or doubt, in favour of the subject. 

Now the words ‘ having the force of a decree’ are not very intelligible. 
Their meaning has not been interpreted by any authority, and in the pre- 
sent cases I am not prepared to say that the orders in question liave such 
force. I am therefore of opinion that the Rs. 2 Court-fee is sufficient. 
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FULL BENCH. 

Bcjore Sir John Edge, Et., Chief Justice, Mr. Justice Banerji and 

Mr. Justice Aiknian. 

Queen-Empress v. Nannhu." [8fcb February, 1895.] 

Criminal Procedure Code, s. 42 \ — Summary rejection of appeal— Court to recerrd reasons 
for rejection. 

It advisable that a Court when rejeotiog an appeal in a orimiua) case under 
the provisions ol s 421 of the Code of Criminal Procedure, 1882, should record 
[242] shortly its reasons for such rejection in view of the possibility of such 
order being challenged by an application for revision. 

[F., 25 M. 534 = 2 Weir 473;U.B.R. (1906», 2nd Quarter. Grim. Pro. Code, p, 49 = 4 Cr. 
L.J. 284; R.. 19 A. 606 (507) (F.B.); 3 A.L.J. 693 (604) = A.W.N. (1906) 303 = 4 
Cr. L.J. 373 ] 

This case was referred to a Beoch by au order of Aikman, J., of the 
26bh of January 1895— “with the view of having it determined whether a 
Sessions Judge or Magistrate, when acting as an appellate Court, can 
reject an appeal without assigning any reason.” 

The facts of the case sufficiently appear from the judgment of the 
Court. 

The Government Pleader (Munshi Bam Prasad), for the Crown. 

JUDGMENT. 

Edge, O.J., Banerji and Aikman, JJ.— This is an anplication to 
this Court to exercise its functions in criminal revision. The applicant 
was convicted of the offence punishable under s. 411 of the Indian Penal 
Code. The evidence appears to have been conclusive that he was guilty 
of the offence of which he stood charged. He appealed against the con* 
viction bo the Sessions Judge ; and the Sessions Judge rejected the appeal, 
this being the order made : — “ Rejected summarily under s. 421, C.P.C.” 
By s. 421, C. P. C., the Sessions Judge meant s. 421 of the Code of 
Criminal Procedure, 1882. 

There is absolutely no doubt that the appeal could not have succeeded. 
The man was properly convicted and sentenced. 

The only question is one which is raised in the Court now and then, 
viz., whether an order such as that made by the Sessions Judge is 
sufficient. It is quite plain from the last paragraph of s. 421 of the Code 
of Criminal Procedure, 1882, that the appellate Court is not bound before 
rejecting under that section a criminal appeal to send for the record. 
Without deciding that when a Court acts under the first paragraph of 
B. 421 of the Code of Criminal Procedure, 1882, it is necessary for the Court 
to express its views of the case, beyond stating that it considers that there 
is no sufficient ground for interfering, we think it advisable for Courts of 
Session and Magistrates when acting as appellate Courts to state shortly 
in their order the reason or reasons which influence them in coming to 
the conclusion that there is no sufficient ground for interfering [ 248 ] in 
the case. We do not say that it is necessary to write a judgment in the 
form prescribed by s. 367 of the Code of Criminal Procedure, 1882, or 


* Criminal Revision No. 735 of 1894. 
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anythiDg like ifc. We only say that we think it is advisable for those 
Courts whose orders may be ohalleoged by application in revision to record 
something whioh may be u guide (or the Court acting in revision. 

We dismiss this applioation, 

Application diamissed. 


17 A. 2« = 15 A.ff.H, (1895) 87. 

APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr. Justice Burkitt. 


BATTANJI (Decree- Holder) v. Hari Har Dat Dube (Jiukiment-Debtor)* 

[24th January, 1895.] 

Execution of ^cree-Attachfnent of immoveable property -Order etrikinn off application 
for execuUon but mamtaimng attachment^Appeal, 

A decree-holder in execution of his decree applied for the sale of cerUin immove- 
ab 0 property of his judgment-debtor attachment of which had been obtained 
before judgment ; but on objection being made to the eale be took no further 
stops to complete the execution of the decree, and the Court struck off the 
execution.proeeedings maintaining the attachment. .Against this order the 
decree-holder appealed. Held that, inasmuch ns the order in Question was not 
a judicial disposal of the application for sale and would not preclude the decree- 
holder from continuing the execution of his decree, an appeal from such order 
was superfluous and must be dismissed. 

The facts of this case are sufficiently stated in the judgment of the 
Court. 

Pandit Moti Lai Nehru, for the aopellant. 

Mr. T. Conlan, Mr. Abdul Majid and Pandit Sundar Lai for the 
respondent. 

JUDGMENT. 

Blaie aud BaHKITT. JJ.— In our opinion this appeal is quite 
unnecessary. On the statement of facts it appears that the predecessor in 
fatle of the appelknt ohtained in May 1890. a money decree against the late 
.00 Har Dat Duhe. It further appears that under the provisions of 
e 483 of the Code of Civil [2M] Procedure, two houses, the propertv orthe 
Eajah, were attached before judgment. Afterwards, in execution of the 
decree, an application was made to the Subordinate Judge in Julv 1890 
asking him to direct the sale of the attached houses. The usual sale noti 
fica ions were issued, and in September 1890, the wife of the judgment- 
debtor raised objection to the sale, claiming the houses as her own Z. 
perty. The sale was postponed pending the decision of her objections and 
also was stayed by. order of the District Judge. Eventually on JiinB iho 
3rd, 1891, the Subordinate Judge called on the decree-holder’ to take some 
other steps in the matter of the execution, and on June the 13th, 1891 
as the decree-holder had not taken any such sten nn m j ’ 

the Subordinate Judge struck off the case, but maintained the Maob- 
ment. That order is now under appeal. In our oninion fhof ^ a 
nothing more than a temporary adjournment of an adiudipnH^ 
the original application for sale, and on the obieofcion ^ 

That apphoation is still pending und isposed of, awaiting ord^ers in the 

Judg'e o^UaunpTdaTed the llth S^^erdinale 
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Court of the Subordinate Judge. The order striking it ofi is in no way a 
judicial disposal of the application. It does not decide wnetber the decree 
can or cannot be executed, in whole or in part, by sale of the^ attached 
houses. It contains no order unfavourable to the decree-holder s right to 
execute the decree, or which in any way prevents the decree-holder from ask- 
ing the Subordinate Judge now to take up again and dispose judicially ot 
the application made on July the 19th. 1890. Execution by sale of the 
attached houses has up to the present not been refused by the Subordi- 
nate Judge. Indeed, so far as the proceedmgs have gone, they are in favour 
of the decree-holder’s rights, seeing that a notification (or sale was issued, 
though the sale was subsequently postponed. The application for execution 
in the way specified in that application has so far simply been shelved 
undisposed of. Under such circumstances we think there is nothing to appea 
against No order, as the law has been understood since the case of Vnon- 
kal Singh v. Phakkar Singh (1) and Act No. VI of 1892 has been passed 
which in anv wav damnifies the [245] decree-holder. All he has to do is 
to ask the Subordinate Judge to go on with the proceedings which had 
been temporarily laid aside in June 1891. When that request is made to 
the Subordinate .Judge it will be for him to consider who is the person 
against whom, and what the manner in which, execution . 

to be continued, and as to that matter his attention is oall^ to s. iii ot 
the Code of Civil Procedure and to the case of Hirachand Earpvandas v. 
Kasturchand Kasidas (2). It is quite unnecessary and would be 
for us now to enter into the question as to who is the legal representati 
of the deceased judgment-debtor. As to that matter we express no opinion 
upon and draw no inference from, the finding submitted by the Subor^nate 
Judge ou the issue remitted for trial by this Court as to whether Eajah 
Shankar Dat Dube was or was not the legal representatire, wEhin the 
meaning of s. 234, of the deceased judgment-debtor, Eajah Han Har Uat 
Dube. As we consider this appeal to have been unnecessarily brought w 

dismiss it with costs. 


17 A. 245 = 15 A.W N. (1895) 66. 
APPELLATE CIVIL. 

Before Mr. Jjistice Blair and Mr. Justice Burkitt. 


Shankar Dat Dube (Objector) v. J. G. Harman & Co. (Decree- 

holders).^ [1st February, 1895.] 

Ciml Procedure Code, SS.2U, 244. 278. m-Execution of decree -Representatm of 

deceased' judgvunt’debtor^Practiee— Appeal 

Certain decree-holders obtained duriDg the lifetime of their judgment- ^bt^or 
attachment of certain immoveable property as belonging to p 

debtor ; but on the decree-holders* seeking to bring the property 
came forward with an objection that the property was his and was “ot IwMe 
salTin execution of the decree in question. Pending the decsion of the Court 
on this objection the decree-holders applied to ^ourt to have the nam 
S D. and the widow of the judgment-debtor (who died about the time the pre 
vious objection was filed) plaLd on the record as representatives o he judgment^ 
debtor. S. P. filed a similar objeoti on to this application also, but bo^ 

• First Appeal No. 288 of 1892, from an order of Kunwat Bharat Singh, District 
Judge of Jaunpur, dated the 6ih September 1892. 

(1) 15 A. 84. *3) 18 B. 224. 
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objcotioDS boine heftrd together on the 6th September 1892 wore disniii^sed, and 
S. D. was placed 00 the [246] recor 1 as ropredoolative of the dcce-incd jud^^ment' 
debtor. On appeal by 8. D. againist “ tho order of the District Judge of Jaunpur 
of the 6tb September 1692,” it was held that the order making S>D. a party to 
the ezecation-proceedings as representative of the judgment-debtor rendered &Qy 
order as to his former objectioa supetduoua aud that order was appealable under 
s, 244 of the Code of Civil Procedure. 

[R.. 19 A. 332 ; 8 0 C. 405.] 

The facts of this case are fully stated in the judgment of Burkitt. J. 
Mr. T. Conlan, Mr. Abdul Majid and Pandit Suiidar Lai for the 
appellant. 

Biibu Durga Charan Banerji for the respondents. 

JUDGMENT. 

Burkitt, J. — This is an appeal in a case of execution of a decree. 
The facts are as follows: — 

On the 31st of March 1890, Messrs. Harman k Co., obtained a decree 
against the late Rajah Hari Har Dat Dube. The first application for execu- 
tion was made on April 15th, 1890, by the decree-holders, who asked that 
certain immoveable property (a house) should be attached and sold in 
satisfaction of the decree. The application was granted, and the attach- 
ment or the house was effected on the 24th of April 1890. Those execu- 
tion-proceedings were struck off on June 30tb, 1891, probably to clear the 
Court’s file of pending cases at the end of the half-year; but the attach- 
ment was maintained. 

The second execution-application was made on July 7bh, 1891. In 
it the decree-holders asked that the house already under attachment 
should be notified for sale and brought to sale to satisfy the decree. This 
was allowed, and September 3rd. 1891, was fixed for the sale. Subse- 
quently the sale was twice postponed by the parties and once was stayed 
by order of the District Judge, in whose Court a suit for the recovery of 
the entire Jaunpur ria.saf was pending at the suit of Rajah Shankar Dat 
against Rajah Hari Har Dat. 

Rajah Hari Har Dat died at Madras on January 13th, 1892. 
On the following day, January 14th, 1892, (but probably before he 
knew of the death of his brother) Rajah Shankar Dat filed in the 
[247] execution Court an objection, which purported on its face to have 
been made under the provisions of s. 278 of the Code of Civil procedure. 
He objected to the sale of the house on the ground that it was his property 
by virtue of an agreement, a compromise and decree, that it was not the 
property of Rajah Hari Har Dat and was not liable to be sold in execu- 
tion of a decree against the latter. On this objection, notice was ordered 
to issue to the decree-holders and January 23rd, 1892, was fixed for the 
bearing. The date for the hearing was postponed from time to time on 
application by Shankar Dat. Eventually June 30th. 1892 was fixed for 
the bearing, and on September 6tb. 1892. the case was disposed of. the 

objection raised by Shankar Dat being disallowed, and it was ordered’ that 
execution should issue. 

But meanwhile the decree-holders had taken other proceedings * for 
on March 17tb, 1892 (in consequence of Rajah Hari Har Dat’s death) 
they applied to the execution Court, asking that the executioD-nroceedings 
should be continued against Rani Sahudra Kuar, widow of the deceased 
Rajah, whom the decree-holders described as heir of the deceased, and 
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against Eajah Shankar Dat, who, the application alleged, was in posses- 
sion of the property of the deceased. The application asked that the 
names of those two persons should be substituted on the record for Kajah 
Hari Har Dat’s. Notice of this application was sent to Kajah Shankar 
Dat under s. 248 of the Code of Civil Procedure calling on him to show 
c.use against it on March 29th. 1892. Eaja Shankar Dat showed cause on 
March 25th, 1892, and raised the same objection as he had already set forth 
in his previous objection on January 14th. 1892 ._namely. that the property 
under attachment was his property and was not liable to be taken in execu- 
tion of a decree against his deceased brother. The consideration of this 
objection of March 25th. 1892, was from time to time adjourned in the same 
manner as the consideration of the objection of January 14tb, on identical 
applications made as to each by Shankar Dat. and simultaneously with 

the former objection it was disallowed on September 6th. 1892, by an 

order identical with that on the other objection. • t *u 

[248] Rajah Shankar Dat appealed to the High Court against the 

order disallowing his objection of the 25th of March 1892. On the case 

being called on, the respondents’ vakil took a preliminary objection to the 

hearing of the appeal. HD objection was founded on s. 283 of the Code 

of Civil Procedure, and was to the effect that as the appellant had not 

instituted any suit as permitted by s. 283 to establish his right 

property in dispute, as claimed by him in his objection under s. 278 of 

t^he Code on January 14th. 1892, the order made under s. 281 rejecting 
that objection had become conclusive against the right he then 
claimed, namely, the right he now sought to estabh^^^^y the present 
appeal. We have heard Ur. Diirga Charan and Ur. ConUin &t length 
on this point. On a full consideration we have come to the conclusion that 
the objection is untenable and unsound. In our opinion the crucial question 
for our consideration is. would a suit by Shankar Dat in the terms of s. 283 
of the Code of Civil Procedure have been maintainable . Now the facts 
show that Shankar Dat was brought into the 

the decree-holders, who. by their application of March l^th 1892. 
treated him as a legal representative of the deceased judgment-debtor 
Their application was that the execution might be 

him. The application was clearly one made under s. 234 of the C^e. 
inasmuch as by it the decree-holders asserted that Shankar Dat was 
in possession of certain assets of the deceased 

asked for sale of those assets in execution of their decree. Notice 
of tL application was. under s. 248 of the Code, served on Shankar 
Dat and the application for execution in the manner pra>ed for by 

the decree-holders was eventually allowed by ° 

August 8th, 1892. Mr. Durga Charan admits that this 
been nronerly framed as an appeal from an order passed under 
8 244 ^ oAhe^ Code, and that bad the decision been the other way his 
clients would have been entitled to appeal ; and considering who the 

present litigants are. it is clear that the matter decided by the execut on 
Court was^ one between the decree-holders and the representative of the 
iudement-debtor. The question decided by the Court was as to the 
St of the deoree-holdere to bring to sale [249] oertam ProPe^tV - 
assets belonging to their judgment-debtor m the possession of the appel 
lant as tShieh the latter set up an adverse title Sueh a goes .on s one 
arising between the parties or their representatives and relating to t 
execution of the decree. As sueh, under the opening clause of ^ 244 ‘t 
o^uld be determined only by an order of the execution Court and not by a 
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separate suit. If Shankar Dat were to institute the suit mentioned in s. 283 
of the Code the only issue which could be raised in that suit is, are the 
decree-holders entitled to sell the house lu dispute as the property of tlieir 
deceased judgment-debtor? That is the very question which had been 
decided by the order under s. 244. But. as Shankar Dat was impleaded as a 
legal representative under s. 234 and as an order had been passed against 
him in that capacity under s. 244 of the Code, it clearly follows from the 
opening clause of s. 244 that he could not have maintained the separate suit. 
His only remedy was by way of appeal from the order. As to a person 
brought in as a representative after decree it has been held by a Full Bench 
of the Calcutta High Court in Punchatiiui Baitdopadhyav. Rabia Bihi (l) 
following previous decisions, that “ an objection taken by a person who 
has become the representative of a judgment-debtor in the course of the 
execution of a decree to the effect that the property attached in satisfac- 
tion thereof is his own property and not held by him as such representa- 
tive is a matter cognisable only under s. 244 of the Code, and is not the 
proper subject-matter of a separate suit by a party against whom an 
adverse order may have been passed." That case is quite on all fours with 
the facts in this case. From the moment the appellant Shankar Dab was 
impleaded as a legal representative holding assets of the deceased judg- 
ment-debtor the two proceedings must be taken bo have been proceedings 
under 8.244. Up to that time Shankar Dat no doubt had been a stranger 
prosecuting a claim under s. 278 to the disputed property. But as soon 
as. by the citation of the decree-holders under s. 234. he became a repre- 
sentative, he from that time ceased to be a stranger to the execution- 
proceedings and became a party as representative of the deceased 
[ 250 ] judgment-debtor. The sections 278 to 283 of the Code deal with 
persons who at the time are strangers to the execution, while s. 244 
deals with parties and their representatives, and Shankar Dat was none 
the less a representative because he was brought in as such after decree 
and while execution-proceedings were in progress. That being so. we are 
of opinion that the objection he had filed on January 14th. under s. 278 
of the Code as a stranger to the execution-proceedings, fell ’to the ground 
and was suuerseded by the proceedings under s. 244, in which Shankar 
Dat occupied the position of a representative. That objection was hence- 
forth useless and infructuous. and might well have been laid aside by the 

^ proceeding. We hold that subsequently to 

March 17tli. 1892. there was bub one proceeding pending in the execution 
Court and nob two proceedings, and though some orders of adjournment 
were nominally passed on the objection of January 14bb. 1892 and a copy 
of the order disallowing the objection was written on it also 'still in our 
opinion those acts of the Court were perfectly unnecessary and super- 
tluous. Thera was but one order and one only on September 6th. 1892 
and lb did nob become two orders because it was written on the petition 
01 objection of January 14bh. as well as on that of M troh 25Dh 1892 

Of course if it had been the ease that before tbo proceediugs under 
8. 244 had commenced, i.e.. before Shaokar Dat had been constituted a legal 
representative by the_ applioatiou uuder 8.234, any order allowing or 
disallowing the objections made by him under s. 278 had been passed 
that order made under such circumstances would have been oonolusive it 
no suit had been instituted within one year to contest it. But once a per 
son has been made a representative of a deceased judgment-debtor all ques- 
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tions between him and the other party relating to the execution of the 
decree must be decided under a. 244, and nonetheless so because that 
person while a stranger to the execution may have filed an objection under 
s. 278 of the Code. In our opinion such an objection at onen disappears 
on the commencement of proceedings under s. 244 and any formal order 

passed on it is superfluous. .... w l \a 

[261] Por the above reasons we are of opinion that the appoliant coum 

not have maintained a suit to establish a right to the pronerty in dispute 

claimed bv him in his objection of January 14tb. 1892. We therefore hdld 

that the preliminary objection taken by Mr. Durga Charan, which proceeds 

on the supposition that the order passed on that objection la conclusive 

within the meaning of a. 283, cannot be supported. 

We accordinglv proceed to hear the appeal on the merits. 

Blaih. J.— I entirely concur in the conclusion and reasons of my 
brother, and wish only to add a few words to emphasise my onmion on 
the nature of the proceedings enquired into. The iudgment-oveditor was 
throughout dominus litis. It was in his power and at his own choice to 
proceed with his execution at large without putting upon the record a 
representative of the judgment-debtor. In such a case a third person, 
who was neither a party to the suit nor a representative, could have taken 
objections in the proceedings under s. 273. On the other hand, it was in 
the option of the judgment-creditor to proceed under s. 234 against a 
representative of the deceased in possession of the assets in relation to 
which execution is sought. In my opinion the moment the judgnaant- 
creditor chose to introduce into these execution-proceedings the appellant 
in this case, as a representative holding assets of the original judgmen - 
debtor, he. in point of law, absolutely extinguished any proceedings which 
had been taken under s. 278. The current of decisions is clear. Sec^on 
278 applies onlv to persons who are not parties to the proceedings. e 
moment a person who had taken an objection under s. 278 was by 

the decree-holder a party to the proceedings he was excluded from th 

category of persons to whom alone s. 278 

category of persons to whom no other section than 244 is applicable. I 

conceive therefore that there was not in point of law any f 
0 . 278 before the Judge at the time when he affected to deal ^ibh he 
objection under that section and that all he said or ^id/inder that section 
is an absolute nullity. We now proceed to deal with the appeal. 

[282] [On the 4th of February 1895 the appeal was disposed of. being 

decreed with costs with reference to a pravious decision of 
Bench in F. A. No. 268 of 1892, decided on the 29th of January 1895. J 
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Before Mr. Justice Blair and Mr. Justice Burkitt. 


The Himalaya Bank, Limited, in liquidation (Plahitiff) v. V \V 
Quarry and another (Defendants).* [lUh February. 1890.j 

Act No. VI of 18^13 (Indian Companies Act) Pari IV, ss. 130, 132-Compani/— Wxndvui uo 
—"Court"—ActNo.IVof\H^'i (Transfer of Properly Act), s. b\)^MorUfnqe bq 
deposit of title-deeds-Mortgage by deposit of title-deeds in Mujassal before the comin.i 

into force of Act No. IV of 1882. ^ ' 

Beld th<it with reg.ird to a Compaoy the registered offi'je of which was at 
Mussooree 'the Court." as that term is u<-ed in Part IV of Act No. VI of 1832 
(IndiaD Companies Act), raciios the Court of the District Judge of Sabaranpur. 

and not that of the Subordin ate and Small Cause Court Judge sitting at Mus- 
sooree or Dehra. 

Up to the 1st of July 1982. being the date of the coming into force of Act 
No. 1\ of 1882, there was no difference between the law in the Mufassal and that 
prevalent in the Presidency towns as to the validity of a mortgage created by a 
miposit of title deeds with a creditor with inieot to secure a debt- Wanhela 
Rajjan;* v. Shekh Masludin (1) ; Varden Seth Sam v. Luckpathy lioyjee Lallah 
'■2); Bunsee Dhurv. Ileera Lall i8\ \ Lain v . Qobind Ram (4) and Mirex 
Muhammad Alt v. Nawab Salat Jang (5) referred to. 

A mortgage effected as above described will cover future advances .is well as 
the existing debt or contemporaneous advance in respect of which it was made 
Lxparte Langston (6) referred to. 


Original 

Civil. 

17 A. 252 = 
15 A.W.N. 
(1895) 91. 


■ [D., 63 P.W-R. 1907.] 


The facts of this case are as follows : — 

This was a suit instituted in the Court of the Subordinate Judge of 
Dehra Dun, by the Himalaya Bank, Limited, through the Official Liqui- 
dator, to recover a sum of Rs. 20,000 alleged to be due from one F W 
Quarry. a_ Vakil of the High Court, and his wife to the Bank upon an over- 
drawn joint account. The plaintiff stated that some Rs. 50.000 were in 
reality due on the account, bub, inasmuch [263] as there was little probabi- 
lity of recovering more than the sum specified, the balance of the claim had 
been relinquished. The plaintiff also claimed a declaration that a deposit 
of title-deeds relating to property in Mussooree. known as the Powys Cot- 
tage estate, said to have been made with the plaintiff-bank on the 3rd of 
May 1878. as security for overdrafts on the said account constituted a 
valid mortgage of the estate, and prayed that a decree might be given for 
sa e. If necessary of that estate. The plaintiff asked for costs and future 
interest, and further claimed that the decree might authorize the sale or 
acceptance of the surrender value in part Davmenb of the Rs 20 000 of a 
certain policy of insurance granted on the life of the first defendant in 
favour of the second defendant by the Positive Government Security Life 

28:hTol“beriV84 


This last claim was admitted on the part of the defendants. As to 
toe other issues raised by the plaint the first defendant while the ease was 

dao'iDed to admit them. 
He also stated that if the accoant we re examined it would probably be 

' Original suit No. I of 1894 decided on the 11th of February 1895. ' 

(2) 9 M. I. a. 803 (307). (8) N W P IT P. R MBfioi ice 
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found that some Rs. 5,000 were due to him for professional services by 
the plaintiff-bank. The suit, as has been mentioned, was originally filed 
in the Court of the Subordinate Judge of Debra Dun, but, when it had 
reached the stage of issues having been fixed was, on the application of the 
plaintiff, transferred to the High Court for trial in the exercise of its 
extraordinary original civil jurisdiction. 

Mr. A. Strachey and Mr. H. Vansittart, for the plaintiff. 

Mr. F.W. Quurry, for the defendants. 

JUDGMENT. 

Blair, J. — This suit was instituted in the Court of the District Judge 
of Saharanpur, thence transferred to the High Court by its order of 13tb 
August, 1894, and now comes before us in the exercise of our extraordinary 
original civil jurisdiction. Mr. Strachey and Mr. Vansittart, appear for 
the plaintiff-bank. 

The defendant, F. W. Quarry, appears in person for himself and as 
vakil for his wife, the second defendant. 

[254] He takes the preliminary objection that the whole liquidation 
proceedings, including the appointment of the liquidator, are invalid, on 
the ground that they were taken in a Court which had no jurisdiction to 
entertain such proceedings. The Court in which a suit must be brought 
for a Company’s liquidation, is thus defined by s. 130 of Act No. VI of 
1882 Court’ shall mean the principal Court having original civil 
jurisdiction in the place in which the principal registere'd ofifice of the 
Company is situate.” 

The principal registered office of the plaintiff Company is at Mus> 
sooree. The same person possesses both the powers of a Subordinate Judge' 
and those of a Small Cause Court Judge, and in both capacities bolds bis 
Court at Mussooree, in which place no higher Court possessing civil juris- 
diction sits. The liquidation proceedings, it was contended, should there- 
fore have been brought in the Court of the Subordinate Judge, and the 
Court of District Judge at Saharanpur had no jurisdiction. To adopt that 
construction of s. 130 of Act No. VI of 1882 would require us to read 
into that section after the word “ jurisdiction in ” the words and sitting: 
in the place, &c.” No authority was cited in favour of this contention nor 
was it raised either in the Court below or in this Court upon the hearing 
of the application to transfer. It was suggested to us that the policy of 
the Act was to provide prompt and inexpensive means for the disposal of 
the numerous cases which arise in small liquidations. I am of opinion that 
the policy of the Act was to provide a Court of high competence to deal 
with matters often involving large interests and complex questions. We 
overruled this objection to our jurisdiction, which indeed hardly needed 
the elaborate refutation of Mr. Strachey, who appears for the plaintiff 
Company. A further objection to our jurisdiction was taken at the close 
of the first defendant’s speech, and was taken for himself only. He claimed 
as an Englishman to be entitled to bays his case tried by sworn Judges^ 
and impeached the enactment of s. 13 of the Oaths Act as ultra vites of 
the Indian Legislature. The contention was not supported by even a 
decent seniblance of legal argument. The inconsecutive and inconclusive 
observations addressed to us at [255] great length by Mr. Quarry were 
in my opinion a gross abuse of the indulgence of the Court which had been 
extended to him in his difficult position as uniting the two characters of 
party and advocate. It was also a scandalous waste of public time. Tbe> 
objection was overruled. 
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The suit, in so far as it involves matter of contention, is a suit for the 
paymeuti of Ks. 20,000, and for a declaration that a good and valid mort' 
gage had been made of certain immoveable property called Powys Cottage 
as a security for an overdrawn floating banking account, and, failing 
payment, for the enforcement of that mortgage. 

The Rs. 20,000 is part of a larger sum, probably about Rs. 50,000, 
alleged to be due, the remainder of the debt being relinquished by the 
plaintiff Company as beyond hope of recovery. 

The material allegations of the plaint are that in 1878, the second 
defendant was indebted to the plaintiff-bank with which she had a current 
account, and that on May 3rd, in that year the ffrst defendant, as her 
agent, deposited with the bank the title-deeds of Powys Cottage as a 
security. That in 1880, the plaintiff-bank was directed to make a joint 
account of the separate accounts of the two defendants, which henceforth 
stood in their joint names, both of them severally operating upon both 
sides of the account, the title-deeds of Powys Cottage remaining in the 
possession of the bank as security for the joint account. That on or about 
October 1884, the first defendant, upon his own account and on that of 
his wife having promised to effect a good legal mortgage of the Powys 
Cottage estate, took awav for that purpose two of the deeds from the bank. 
No legal mortgage was ever executed. The defendants in 1891 refused to 
make the legal mortgage, and the plaintiff alleges that such failure to 
execute was due to the fraud of the defendants. 

The case wliich was proved differs in some respects from that set up 
in the plaint. The allegation that the direction to make the account 
a joint account was given in 1880 w’as obviously founded [256] upon 
an entry in the bank’s books in that year of Mr. Quarry’s name at the 
corner of the ledger in addition to that of Mrs. Quarry with which that 
account was headed. It appears on that part of the account for the first 
time. The liquidator could have bad no personal knowledge of the matter, 
and it was alleged by Mr. Strachey, and not denied by Mr. Quarry that no 
communication had passed in relation to this suit between tbe liquidator 
and tbe only person who possessed a personal knowledge of all facts in 
relation to the account, Mr. Moss, who had been tbe bank’s manager 
through the whole period of the bank’s existence. It is notorious that 
Mr. Moss had been confined in NainiJail from a time prior to the com- 
mencement of this suit up to the moment of his aupearance in Court as a 
witness for the plaintiff. Mr. Moss’ allegation differs from the plaint in 
this that he alleges the account to have been a joint account from tbe very 
commencement in August 1874, and that from that date continuously the 
first defendant operated upon both sides of tbe account. Tbe complaint of 
Mr. Quarry that hia defence had been prejudiced by not having bis atten- 
tion called by the plaint to the items anterior to 1880, seems to me to be 
groundless ; for he had himself applied in a letter of January 9th 1886, 
(Ex. X) for a pass-book relating to the earlier items, and it is not disputed 
that tbe pass-book relating to tbe whole account bad been before him, and 
had been to some extent examined by him. His letter of January 29tb 1886, 
(Ex. 66) shows that among the items of the vouchers for which he desired 
copies, none were of an earlier date than 1879. I understand that the 
vouchers for every item were in Court ready to be produced if asked for, 

and that Mr. Quarry bad been allowed every facilitv for their inspec- 
tion. * 

After carefully considering every ease that has been cited in 
argument, I have come to the conclusion that there is no substance in 
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any of fcbe technical contentions argued for the defence. It seems to me 
that there can be no question whatever that the deposit of deeds as secu- 
rity for an overdrawn account constitutes in English law a good equitable 
mortgage and in Indian Law a good simple mortgage. It seems tome 
clear that upon grounds of common [257] sense as well as authority it 
is reasonable to infer from the continuance for a long time of the deposit 
of title-deeds that they are intended, as between the parties, as security 
for a continued contemporaneous over-draft. I feel no doubt, therefore, 
that if the facts set forth by the plaintiff are proved, a perfectly good 
and efficient security was created by the deposit of these deeds in 1878, 
and that they remained as such security until the close of the bank. ^ 

[The remainder of the judgment is occupied solely with the questions 
of fact arising in the case and is. therefore, not reported.) 

Burkitt, J.— This suit has been instituted by the Official Liqui- 
dator of the Himalaya Bank. Limited, to recover from the defendants 
the sum of Es. 20,000 on the allegation that the defendants were on July 
8tb 1891, in debt to the bank on their joint overdrawn banking account 
to an amount of more than Ks. 50.000, including interest; but as the 
plaintiff-bank did not hope to be able to realise more than Es. 20,000 
from the defendants it relinquished its claim to anything more than 
Es 20,000 and asked for a decree for that sum only. The plaint further 
prayed’for a declaration that a deposit of title-deeds alleged to have been 
made by the first defendant in the bank on May 3rd 1878, is a good and 
valid mortgage of the Powvs Cottage estate in Mussooree, and for an 
order that if the Es. 20.000 be not paid the Powys Cottage estate be 
sold and the proceeds applied towards payment of that sum. There is 
also a prayer for costs and future interest on Es. 20,000 from date of suit. 

The plaint finally contains a prayer that the plaintiff bank be 
authorised to sell or accept the surrender value in part payment of the 
Es. 20,000 of a certain policy of insurance granted on the life of the first 
defendant in favour of his wife, the second defendant, by the Positive 

Government Security Life Insurance Co., Ld., which had been assigned 

to the plaintiff-bank by Mrs. Quarry on October 28th 1884. As to this 
last prayer I may say that the defendants admit the claim of the banK. 
This question need not again be referred to. 

The suit was instituted in the Court of the Subordinate Judge of the 

Debra Dun district, but. on the application of the plaintiff- [258] bank, 
was tvansfevred for trial to this Court in the exercise of its extraordinary 
original civil jurisdiction. The plaintiff-bank was represented at the trial 
bv Mr Sirachey and Mr. YansitiarL The defendants were not represented 
bv counsel, but the first defendant, (wlw is a vakil of this Court) conaucted 
the defence on bis own behalf and also on behalf of his wife, the second 
defendant, from whom he held a vakalatnamah. Only two witnesses were 
examined, namely. F. Moss, the late manager of the Himalaya Bank, and 
the first defendant: the second defendant was not called. 

Stated generally— and without going into any details for the present 
—the case for the bank, on the evidence of the witness Moss and on tfie 
numerous exhibits fiied, is that in August 1874. a floating current account 
was opened in the bank in Mrs. Quarry s name under '°stwctions from 
the first defendant ; that both defendants were to operate on 
both of them paying in and drawing out money ; that m May 1878, t 
account was overdrawn by nearly Es. 6,500 ; and that on 
the title-deeds of the Powys Cottage estate were deposited in the bank by tbe 
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first defendant as security. It is further contended that tlio defendants 
from time to time promised to execute a regular mortgage of the Powys 
Cottage estate to the bank, and that two of the title-deeds were in October 
1884, handed back to the first defendant for the express purpose of drafting 
the mortgage ; that despite of frequent promises and expressions of regret 
at the delayby the first defendant the mortgage was not executed, though 
the overdraft continued to increase, and that the first defendant retained 
possession of the two title deeds till the bank went into liquidation, when 
he was ordered to restore them by the Judge of Saharanpur, in whose 
Court the liquidation proceedings were pending. 

No written statement was put in by either defendant, but the Sub- 
ordinate Judge, before the suit was removed to this Court for trial, question- 
ed the first defendant generally as to the allegations of the plaint. The 
first defendant in that examination traversed ordoclined to admit any of 
the material facts stated in the plaint, except as to the matter of the in- 
surance policy which he admitted. He also, as [259] vakil for liis wife, 
adopted a similar line of defence. As to the sum alleged to be due from 
him, he asserted that, if the accounts were properly examined, it probably 
would be found that he was owed some Rs. 5,000 or thereabouts by the 
bank, for professional services, which he had not drawn. 

Among the issues framed by the Subordinate Judge is one for whicli, 
as far as I can see, no foundation had been laid in the pleadings. It is 
the first issue, and is as follows: — “Were the proceedings to liquidate 
the plaintitl'-bank taken in a Court which was without jurisdiction for 
that purpose?” Tlie Subordinate Judge on this issue called on the first 
defendant to state and support his plea to the jurisdiction of the District 
Judge of Saharanpur to liquidate the plaintiff-bank. His argument in 
this Court was that as the “registered office ” of the Himalaya Bank, 
Limited, was at Mussooree in the Dehra Dun district, the Court of 
the Subordinate Judge of Dehra, a Court which sits in Mussooree for 
. six months in the year and at Dehra during the remaining months, 
was, under s. 130 of the Indian Companies Act, “the Court” in which 
the liquidation proceedings should have been taken, and not tlie Court 
of the District Judge of Saharanpur. On the basis of this contention 
it was argued that the appointment of the liquidator by the Dis- 
trict Judge was bad and that this suit by the bank in the name of that 
liquidator could not be maintained. We overruled this contention, as we 
were of opinion that before we could accept it we should have to read the 
words “ and sittting at ” into s. 130 after the words “jurisdiction in ” in 
the third line of that section. The “ principal Court having original civil 
jurisdiction ” in Mussooree, where the registered office of the bank was 
situate, is the Court of the District Judge of Saharanpur and not the Court 
of the Subordinate Judge of Dehra. The jurisdiction of the District Judge 
of Saharanpur, as such, extends over the three revenue districts of 
Muzaffamagar, Saharanpur and Dehra, in the latter of which Mussooree 
is situate, and though the District Judge does not usually sit at 
Mussooree, or indeed at any place other than Saharanpur within his 
jurisdiction, for civil business, he is none the less throughout all the three 
[ 260 ] revenue districts within his jurisdiction the “principal Coui't having 
original civil jurisdiction’* in every place within those districts. This is 
olear from the General Clauses Act (No. I of 1868), ss. 2 an i 12, the Ben- 
gal, N.-W. P. and Assam Civil Courts Act (No. XII of 1887), s. 10, and 
Acs No. XXI of 1871, s. 3, as modified by Act No. XII of 1891. The Dis- 
trict Judge of Saharanpur is therefore “the Court,” as that term is used in 


1896 

Feb. 11. 

Original 

Civil. 

17 A. 252=- 
13 A.W.N. 
(1893) 97. 


491 


INDIAN DECISIONS, NEW SERIES 


17 All. 261 


[You 


1896 Part IV of the Compaaies Act, and the litiuidation proceedings were pro- 

Feb. 11. perly taken in his Court at Saharanpur. 

— One of the most important prayers of the plaint is t.hat a mortgage 

Original by deposit of title-deeds said to have been made to the Bank in May 1878 
Civil, should be declared to be a good and valid mortgage. The position taken 

up by the first defendant as to this is (l) that no such mortgage was in 

17 A. m= fact made, (2) that a mortgage of the kind known to English law as an 
15 A.W.N. equitable mortgage by deposit of title-deeds was unknown to Indian law in 
, {1893) 97. Mufassal (as distinguished from the Presidency towns) and could nob 

be enforced. I propose first to take up and discuss the second contention. 
Broadly stated, the first defendant’s contention is that s. 59 of the Trans- 
fer of Property Act, No. IV of 1882, did no more than codify the law as 
it existed when that Act was passed, and that as the first clause of that 
section undoubtedly now prevents the creation in the Mufassal of a mort- 
gage by delivery of documents of title to immoveable property by a creditor 
with intent to create a security for one hundred rupees or upwards, it 
follows that such a mortgage was unknown to the law in the Mufassal 
previous to the coming into force of Act No. IV of 1882, and cannot be 
enforced by suit. 

To that contention I am unable to accede. I am of opinion that 
s. 59 of the Transfer of Property Act did make a very great and important 
change in the law. Before that Act came into force there was no law at all 
resembling the Statute of Frauds in force in the Mufassal. There was no 
enactment which required that a transaction of the nature of a mortgage 
securing Rs. 100 or upwards should be in writing and registered. The law 
then made no provision requiring contracts, e.g„ of mortgage or sale, to be 
in [261] any particular form. Contracts might be oral or in writing, but, 
if reduced to writing, the Registration Act required that in certain circum- 
stances they should be registered. As remarked by Mr. Macpherson at 
the commencement of Chapter IV of his well known treatise on the Law 
of Mortgage in British'India, — “ Previous to the 1st of July 1882, when ■ 
Act IV of 1882 came into force, parties might throughout India enter into 
a contract of mortgage in the same manner as they might make any other 
contract, that is to say, their agreement might be either verbal or in writing. 
This extract contains. I have no doubt, a correct exposition of the law as it 
stood before July 1882, and the defendant has failed to cite any authority to 
the contrary. That which a Court, bound to decide according to ' justice, 
equity and good conscience” in the absence of any express enactment, has to 
look at is the intention of the parties to an agreement, and, on ascertaining, 
that agreement, it is the duty of the Court to enforce it, if it be a lawful con- 
tract, without imposing on the parties to it a particular form which the law, 
as it stood when the contract was made, did not require. Their Lordships 
of the Privy Council in Waghela Rajsanji v. Shekk MasMin (U interpreb 
“equity and good conscience to mean the rule of English law, if found 
applicable to Indiaii society and circumstances.” Now, bearing in mind 
who the parties to this suit are and the strong probabilities that they in- 
tended to contract according to English law, it is difficult to imagine why 
the alleged contractual agreement (which is one of a nature recognised 
and enforced by English law) should be considered to be inapplicable tu 
them. In Varden Seth Sam v. Luckpathy Royjee Lallah (2), at pages 324 
and 325, their Lordships of the Privy Council, apolying the rule of justice, 
equity and good conscience” and distinguishin g between the lesi toct rev 

(2) 9 M.I.A. 303 (307). 


(1) 14 l.A. 81. 
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sit(X (».<?., the Mufassal) and the hx loci contracUts ii.e., the Presidency 
town of Madras), held that the former law did not forbid the creation of a 
lien by a contract such as that sued on in the present case, i.c., by deposit 
of title-deeds. The first defendant contends that the case is not in point, 
as the deposit was made within the Presidenev town. I however regard 
[262] ihe observations of their Lordships as a clear authority for the pro- 
position that no law existed forbidding the creation of a mortgage lien by 
deposit of title-deeds in the Mufassal of the Madras Presidency. It has 
not been shown that the law in the N.W.P. Mufassal was different. 
Similarly in Butisee Dhur v. Heera Lall (l), it was held by this Court 
that ‘ by the deposit of deeds a security resembling a simple mortgage is 
created,” but the Court was in that case unable to give effect to the secu- 
rity as the opposite party had a registered sale-deed which took effect 
against the oral agreement by which the security had been created and 
had had no notice of the lien by deposit. The first defendant, as to that 
case, contends it was unnecessary for the Court to decide whether a valid 
mortgage had been created as the registered sale-deed must have prevail- 
ed. But surely that is not so. Unless the Court had come to the conclusion 
that a good mortgage security had been created, it would not have been 
necessary, in the face of the registered sale-deed, to inquire into the ques- 
tion of notice. And as further authority for the proposition that in the 
Mufassal no writing was a necessary condition precedent to the creation 
of a good and valid mortgage or sale before the passing of Act No. IV 
of 1882, and tliat there is no Statute of Frauds in force in this country, 
I would refer to the case of Lalji v. Gohind Bam Jani (2) and to Mirzri 
Muhammad Ali v. ISIawah Salat Jamj (3). On the above authorities 
I have come to the conclusion that up to July 1st, 1882, there was no 
difference between the law in the Mufassal and that prevalent in the 
Presidency towns as to the validity of a mortgage created by a deposit 
of title-deeds with a creditor with intent to secure a debt. Sucli a trans- 
action is quite consistent with the principles of justice, equity and good 
conscience as intei-preted by the Privy Council, and is not inapplicable 
to Indian society and circumstances. And even in the absence of 
authority, I would have but little, if any, difficulty in holding that such 
contract, if proved, was one which a Court ought to enforce, if not 
forbi'^den, as is the case since July 1882, by statute. 

[263] It has been held in English cases that the possession of the 
title-deeds raises a prima facie presumption that they are held as security 
for an advance, so as to give the holder an equitable mortgage, and that 
such a mortgage can be created without even a word passing. In short 
an existing debt or a contemporaneous advance, phis a deposit of docu- 
ments of title, is evidence of the creation of an equitable mortgage. “The 
intent to create such a security may be establi<»hed by written documents, 
alone or coupled with parol evidence ; by parol evidence only that the 
deposit was made by way of security ; or by the mere inference of an 
agreement drawn from the very fact of the deposit.” (Fisher on the Law 
of Mortgage. 2nd ed., p. 32.) That such a security mav be held to 
cover future advances as well as the existing debt or contemporaneous 
advances is shown by the case of Ex parte Langston (4) in which 
the Lord Chancellor is reported to have said:— “It has been long 
‘settled that a mere deposit of title-deeds upon an advance of money'’ 


(!) N.W.P.H C.R (IfioO). 166. (2) 6 SM. Rep. 165 = 7 I D. (0 S ) 316 

(3l 4 Sel. Rep. 168 = 7 I.D. (0.8.) 159. (4) 17 Ves. J. 227. 
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without a vfOi-d passing, gives an equitable lien, and, as the Court 
would infer from that deposit that the money then advanced should 
be charged as if tliere was a written agreement, there is no doubt 
that if it was made out by oath uncontradicted, additional advan- 
ces would also be charged. It is not probable that a person haying 
madean advance upon a security which he holds should make further 
advances without security.” Other cases to the same effect will be found 
cited at p. 789 of White and Tudors Leading Cases in Equity, m the 
notes to the case of Russel v. Russel, the rule to be deduced from 
which is stated to be that " a deposit of deeds, whether it be accom- 
panied by a memorandum or not. may, by evidence either wyitten or 
parol be held to extend to subsequent advances upon proof that the 
deposit was originally made as a security for the first as for any subse- 
quent advance, or uDon proof that any subsequent advance was made 
upon the understanding that the deeds were to be a security for it. 
The same rule is also thus stated in Fislier on Mortgages, 2nd ed., 
n 37 —“As to future advances an equitable mortgage may, by parol 
evidence, and also (as it seems to have been [264] intimated) by inference 
alone arising from possession of the deeds, be extended to cover such 

6 S * * 

[The judgment then proceeded to deal with the questions of fact 
arising in the case, finding that the title-deeds were mfact deposited with 
the plaintiff-bank by way of security for a then existing debt and or 
future advances. The Court accordingly gave the plaintiff a decree for 
the sum claimed, with costs and future interest, with power to the plain- 
tiff in default of payment by August llth 1895, to bring to sale the 

Powys Cottage estate.] 


17 A.264-19 A.W.N. (1895) 57. 

APPELLATE CIVIL. 

Before Mr, Justice Blair and Mr. Justice Burkitt. 

Bithal Das [Decree-holder) v. Shankar Dax Dube [Objector), 

[12th February, 1895.] 

Execution ofdecree-Act No. IXoflSU {Indian Contract Act), ss. 2 (d), 25, cl. (2), 

'iO^Contract—CCnsideration. 

H D and S. D.. two hrothera, constituted a joint Hindu f'^mily owning consi- 
deSble landed property. H.D. having incurred heavy pBreonal debts, the ewe 
brothers iu 1879 united in applying to have their property taken over by h 
Court of Wards. This was done, and on the 17th of June 1889. while P ' 
party warstiil under the managemeot of the Court of Wards, the two brothe « 
Ltered into an agreement whereby H.D. remamed as 

with an allowance [of; Rs. 12.000 per annum for h.s support, >>“ t^ ^ » 
brother absolutely and uncooditionaUy all h.s proprietary interest m the family 
nrooerty and all power to make the family properly liable in anv way for the 
payment’ of hie debts. On the 6th of Ootober 1889, the Court <>' Wards reused 
the oroporty treed from the liabilities imposed upon it by H.D. In 1891 one B.u. 
obtained in the Court ol the Subordinate Judge at Agra a money-deoreo against 
HD H.D. died in the lollowing year, and, subsequently 

sought .0 execute his decree against S-D. as reprssentatjvs of H.D^ by attoeh 

l^eut of property in the hands of S.D. 8.D. objeotsd to the 

“bjection was allow ed. B. D. appealed, and on this appeal it was held that 

• First Appeal, No. 106 of 1898. from an order of J.W. Muir, Esq., Distnot Jndgo 
of Jaunpur, dated the 93rd Maroh 1893. 
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having regard to the asroementof the ITibof June 1839, above referred to, the 
property in question could not be atUched as tbe property of H.D. The said 
agreement was not bad for want of coosideration ; the consideration being that 
at the request of bis brother, which must bo presumed from Che circumstances 
of the case, S.D. bad agreed to place his interest in [265] tbe property under the 
management of the Court of Wards, and bad also foregone, during tbe ten years 
that the estate was under the maoagement of the Court of Wards, the greater 
part of bis interest in the probts of tbe estate, and bad refrained ou cessation of 
the Court of Wards’ management from suing his brother for an account ; and 
even if this were not so. the agreement would be good either uuder s- 25, c4. (2) 
or under s. 70 of Act No. IX of 1872. 

[R.. 25 B. 146.3 

The facts of this case are fully stated in the judgment of the Court. 
Mr. D. N. Banerji, for the appellant. 

Mr. T. Conlan, ^[r. Alnhil ilajid. Pandit Sundar Lai and Munshi 
Kalindi Prasad, for the respondent. 

JUDGMENT. 

Burkitt, J. (Blair, J., concurring). This is one of the many cases in 
wliich execution-creditors of the late Raja Dari Har Dat Dube of Jaunpur 
have sought to have execution of their decrees against the present Raja 
Sankar Dat Dube, under s. '234 of the Code of Civil Procedure, on the 
allegation that Sankar I>at had in his hands assets of his deceased brother 
on which the creditors were entitled to levy execution. 

In the present case the decree-liolder appellant, Bithal Das. obtained 
a decree for some Rs. 6,900 odd, a simple money-decree, against the Raja 
Hari Har Dat Dube in the Court of the Subordinate Judge of Agra in 
February 1891. Raja Hari Har Dat Dube died on January 13th 1892. 
Execution-proceedings were commenced at Agra in May 1892. iigainst 
Raja Shankar Dat and the widow of Raja Hari Har Dat, who were des- 
cribed as heirs of the deceased and as in possession of liis property. The 
application was clearly one within s. 234 of the Code of Civil Procedure. 
Notices were issued to the two representatives, and, no appearance having 
been put in by them, tlie execution-pi'oceedings were transferred to the 
Jaunpur Court. Accordingly, in July 1892. the present appellant applied 
m Jaunpur for execution by attachment of certain immoveable (landed) pro- 
perty and of a sum of money lying in the treasury in deposit. Orders for 
attachment w;ere issued by the Court on July 27th. Thereupon the Raja 
Shankar[266] Dat, on August 17th, 1892, objected to the attachment. He 
denied that he was in possession of any assets of his deceased brother. He 
asserted tliat the property wliich the creditors sought to seixe in execution 
had riot been the property of the deceased Hari Har Dat at his death, and 
that it belonged to him (Shankar Dat) under an agreement of June i7tb 
1889, a compromise dated September 4th. 1891, and a decree dated 
December 23rd, 189J . It was further pleaded in the alternative on behalf 
of Shankar Dat that he and his deceased brother were at the date of the 
death of the latter members of a joint undivided famUy, and that on his 

brother's death he (Shankarj acquired by sumvorship any interest his 
brother might have had in the property. 

In the Court below the District Judge rejected the decree-holder’s 
application for execution. The reason for his order was because the 
decree-holder had not obtained an order for attachment or sale before the 
decree of December 23rd, 1891. In other cases in which orders for 
attachment had issued before that date the Court allowed execution to 
proceed against the attached property. 
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The decree-holder in the present case appeals against the order 
rejecting his prayer for execution against the property he sought to have 
attached and sold. The learned counsel who appeared for the appellant 
addressed to us a very able argument in which he endeavoured to show 
firstly, that the agreement of June 17th, 1889, was bad for want of con- 
sideration, and, secondly, that the two brothers Hari Ear Dat and Shankar 
Dat were separate and were not members of a joint undivided family at 
the date of the death of the Raja Hari Ear Dat. 

Before we proceed to discuss these two contentions it is necessary to 
state a few preliminary facts as to the recent history of the family. 

In the year 1875 the Jaunpur riasat belonged to Raja Lachmi 
Narayan and his two first cousins, the Rajas Hari Ear Dat and Shankar 
Dat. The last-named was then a minor, as appears from the sulahnamah 
of January 2nd, 1875. No. 60 of the record, which was executed by the 
Collector of the district as guardian of Hari Ear Dat. That document 
clearly shows that all [267] the three owners of the riasat were then 
joint, and that the object of this sulahnamah was to prevent any separa- 
tion or partition then or at any future time and to give to the riasat the 
character of an impartible Raj — a character which of course such a 
modern Raj had not acquired. As to tlie management, it was provided 
that it should remain in the eldest member of the family, who was then 
Raja Lachmi Narayan Dat. The latter apparently did not long survive, 
and the estate soon became heavily involved in debt ; for we find in 1879 
the riasat was for the purpose of discharging its liabilities taken under 
the management of the Court of Wards, the then surviving two proprie- 
tors, Rajas Hari Ear Dat and Shankar Dat, having been declared by 
Government, on their own application, to be incapable of managing their 
affairs. 

Now there can be no doubt that of the debt in which the estate was 
involved by far the greatest portion, amounting to several lakhs of rupees, 
had been contracted by Raja Hari Ear Dat. Consequently, when consent- 
ing to the Court of Wards taking over his interest in the riasat, and so 
giving a good title to purchasers of any portion of it which the Court of 
Wards might sell, the Raja Shankar Dat Dube, by his ikrarnamah of 
June 13th, 1879, (No. 61 of the record) expressly reserved any rights he 
might have against Raja Hari Ear Dat in respect of whatever property 
might be left after the management of the Courts of Wards had come to an 
end. The Courts of Wards continued in possession of the riasat up to 
October 6th, 1889, i.e., for a period of about ten years, and during that 
time, by selling some portion of it and by economical management it paid 
off all the debts and handed over, we are told, some Rs. 11,000 in cash to 
the owners. But meanwhile, on June 17th. 1889 while the riasat was still 
in the hands of the Court, the two Rajas, Hari Ear Dat and Shankar 
Dat, executed an agreement (No. 62 of the record) by which Ra]a 
Hari Ear Dat surrendered all his interest in the estate to his brother 
Shankar Dat. The second, third and part of the fourth paragraphs treat of 
the management of the riasat, and take away from Raja Hari Ear Dat all 
power of contracting debts binding the riasat or of in any way incumbenng 
it, and em- [268] power the younger brother to remove Raja Han Ear Dat 
from the management in case he infringes the agreement. It is also 
ed that Raja Hari Ear Dat is to surrender the position of lambardar. iheu 
in the concluding clauses of the fourth paragraph and in the fifth paragraph 
there is a complete abandonment by Raja Hari Ear Dat of all his interest m 
the estate — except perhaps so far as that Raja Shankar Dat is to pay him 
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Ks. 12,000 per annum for his “ personal expenses ” — to Baja Shankar Dat, 
who undertakes to pay the Rs. 12,000 per annum. The reasons j^iven for 
this surrender are because Plari Har Dat “ had spent a great deal of money 
on account of my personal expenses,” and because the Court of Wards 
had paid off a sum of nine lakhs of rupees which Hari Har Dat had 
borrowed and applied to his personal expenses, for which Shankar Dat 
was “ entitled to compensation (to ho recouped) which he has not receiv- 
ed, ” and by the concluding words of the fifth paragrapii Raja Hari Har 
Dat agrees that Shankar Dat is the “ absolute owner of my right and share 
in the state, and that I, Raja Hari Har Dat Dube, have no sort of personal 
proprietary right to the state property except to manage the same. 
These are the material paragraphs of the agreement. 

The learned counsel for the appellant contends as to this agreement 
of June, 1889, that the consideration for it was the payment of tlie nine 
lakhs of rupees to Hari Har Dat’s creditors, that that was at the time of 
the agreement a fully executed and not an executory consideration, and 
that therefore, with the reference to the definition of the word “ considera- 
tion” in s. 2 of the Indian Contract Act, that consideration was a had 
consideration, and that Raja Shankar Dat took nothing under the agree- 
ment. He contends that no express request moving from Hari Har Dat 
to Shankar Dat had been proved, and that under the circumstances no 
such request could be inferred or implied. 

To this latter contention we cannot accede. It seems to us that 
when Shankar Dat allowed his interest in the rinsat to be taken 
over by the Court of Wards — which the agreement of June 13th, 1879. 
(No. 61 of the record), clearly shows he did do — it must be [269] 
inferred that he did so at the request of Raja Hari Har Dat. It is difficult 
to see why such a request should not have been made, but it is very 
easy to understand why such a request must have been made. Shankar 
Dat, who had not long attained majority, does not appear to have been 
at all in embarrassed circumstances as for his interest in the riaant was 
concerned. On the other hand, Hari Har Dat was some lakhs of rupees 
in debt. It was of vital importance to him that the Court of Wards should 
intervene to save the estate, and that the intervention could in the nature 
of things have been obtained only on the condition that both the brothers 
(who, as we shall subsequently show, were joint owners of the estate) 
should apply to have themselves declared incapable of managing their 
affairs, and so put it in the power of the Court of Wards to deal 
with the joint interests as a whole. Had it been necessary first to 
separate and partition off Shankar Dat’s share— a tedious and costly 
process — the Court of Wards in all probability would have declined 
to interfere on behalf of Hari Har Dat. And not merely is it to be 
inferred from the circumstances of the case that a request did move from 
Hari Har Dat to Shankar Dat, but also, as it appears that Hari Har Dat 
adopted and enjoyed the benefit of the consideration by his debts being 
paid off and his creditors getting money, part at least of which should 
have gone into Shankar Dat’s pocket, such a request will be implied by 
law. It must also be borne in mind on this matter that all through the 
ten years 1879-1889, Shankar Dat had to live on a small allowance of 
from Rs. 250 to Bs. 400 per mensem, instead of beii^ able to enjoy the 
full income of Ws relatively unembarrassed interest in'the ruLsat, that that 
deprivation of income was still continuing, at the i date of the agreement 
of June 1889, and also that at the lattet-'^ate the Court of Wards 
was still in possession and was still payin^iff. the debts in pursuance 
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of the consent thereto by Hari Har Dat shown in the agreement of 
June 13th. 1879. Further, there can be no doubt that, had Shankar Dat 
on the cessation of the Court of Wards’ management desired a partition, 
he could have demanded an account from his brother, and that in that 
account he would not have been charged with the enormous debt which the 
[270] waste and extravagance of his brother had caused. The result of 
such an account would in all probability have shown that Hari Har Dat 
had squandered the whole of his interest. In the agreement of June 13th, 
1879, Rajah Shankar Dat expressly reserves his right to demand such an 
account, and, that being so, his refraining from suing his brother to recover 
the loss and damage which that brother’s extravagance had entailed on 
him is in our opinion a good consideration for the agreement of June 
17th, 1889. And further there is the promise by Shankar Dat to make 
his brother the generous allowance of Rs. 12,000 per annum, notwith- 
standing that in all probability Hari Har Dat had by his extravagance 
wasted and squandered the whole of his interest in the estate. It appears 
also that Shankar Dat only intended to take Rs. 12,000 per annum for 
his own personal expenses out of the estate, desiring probably to allow 
the remainder to accumulate. 

For the appellant it was contended that the Rs. 12,000 per annum 
were to be Hari Har Dat s remuneration for acting as manager. That in 
our opinion clearly is not so. The allowance was to be paid to him for 
his peisonal expenses, and, as long as he remained manager, he was 
to be allowed to pay himself that amount out of the income of the estate. 
But the agreement empowered Shankar Dat to remove his brother from 
management. In that event the allowance of Rs. 12,000 was not to 
cease, but was to be paid by Shankar Dat to his brother, and, as before, 
for personal expenses. ’ It is quite out of the question to suppose that 
Rs. 12,000 were to be paid for anything but Hari Har Dat’s support. 
Bearing the past in mind, his seiwices as manager would have been dearly 
purchased at even Rs. 5 per month, but Shankar Dat probably hoped that 
under the strict rules as to the way in which the management was to be 
conducted, contained in the agreement of June 17th, 1889, Hari Har Dat 
would do better in future. 

For the above reasons, we are of opinion that the agreement of 
June 17th, 1889, was not bad for want of consideration. But, even if 
such were the case, we should still hold that the agreement might 
Well be supported and held to be a good agreement under the [271] 
provision of s. 25 (2} and of s. 70 of the Indian Contract Act. By the 
agreement Hari Har Dat promised to compensate Shankar for an act 
which the latter had done for him in allowing his interest in the estate 
to be taken by the Court of Wards for the purpose of enabling the Court 
to liquidate Hari Har Dat’s debts, and the agreement of June 13th, 1879, 
shows that Shankar Dat did not intend to perform that act gratuitously. 
We have ho hesitation in holding that a very adequate consideration was 
given for the agreement of June 17th, 1889, and that Hari Har Dat felt 
he could not resist the claim which Shankar Dat had in the agreement 
of June 13th, 1879, reserved to himself the right to enforce. 

We accordingly find that the agreement of June 17th, 1889, is A 
good and valid agreement binding on the parties to it, and from the date 
of its execution Raja Hari Har Dat ceased to have any longer any pro- 
prietary interest in tho riasat, of which his brother Shankar Dat from 
that' date became tbd sole and absolute owner, subject only to the obliga- 
tion of paying Bs* 12,Q0O per annum to Hari Har Dat for his personal 
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expenses Neither the riasat nor Hari Har Dat’s former interest in it 1893 
remained any longer liable for any debt which Hari Har Dat might Feb. 12. 

contract after the date of the agreement. _ _ 

There is no ground whatever for supposing that this agreement was APPEL- 
entered into for the purpose of defrauding creditors. At its date all or LATE 

nearly all the debts had been paid off by the Court of ^ya^ds. and in every CIVIL. 

one of the many cases connected with this riasat, which up to the pre- 

sent have been before this Bench, the debts had been contracted after the 17 A. 264= 
date of the agreement of June 17th, 1889. For that reason, therefore, and 13 A.W.N 
not because (as the lower Court holds) the appellant had not obtained an (1893) 87. 
attachment or an order for sale before the decree of December 23rd. 1891, 
we hold that the appellant’s decree cannot be executed against the pro- 
perty which the appellant desires to have taken in execution of that 
decree. As to the compromise of September 4th, 1891, and the decree of 
December 23rd, 1891, passed in terms of the compromise we are of 
opinion that they are immaterial. Indeed the decree is [272] only decla- 
ratory of the pre-existing title. Eaja Shankar Dat’s title does not depend 
on them, or on either of them, but on the agreement of Juno 1889, by 
virtue of which he became sole and absolute owner of the riasat from June 

17th, 1889. 

After the above finding, it is hardly necessary to enter into tlie ques- 
tion as to whether Raja Hari Har Dat and Shankar Dat, were joint in 
estate: but as the question has been fully argued by the learned counsel 
on both sides, we think we should express our opinion respecting it. A 
very few words only are necessary. In our opinion, there is not on record 
9 , shred of evidence from which it could be inferred that the two brotliers 
were not joint. The only thing put before us was an allegation, not sup- 
ported by any evidence, that in the village papers of the riasat the two 
brothers were recorded as each holding an eight-annas share in the 
various villages which make up the riasat. Such a record as that, stand- 
ing by itself and not supported by any evidence of an intention on the 
part of the proprietors to hold the estate in future in certain definite 
shares, or by any evidence of a separate holding by each indepen- 
dent of the other, is in our opinion perfectly immaterial. To hold 
that such an entry of itself amounts almost to conclusive evidence 
of partition — as was contended here — would put it in the power of 
of any village patwari to work a partition in a Hindu joint family by re- 
cording immediately on the death of a proprietor the names of his sons as 
holding each some fraction of the estate, instead of recording all of them 
as holding the whole jointly. Now as to the present case it is hardly 
necessary to say that the presumption of law as to every Hindu family, 
and especially as to a family the members of which are brothers, is that 
it is joint, and that it lies on those who allege the contrary to establish 
their allegation by evidence. Here no assertion has been made as to the 
time when the two brothers separated. Reliance is placed only on the 
alleged record in the village papers and on some loose expressions in the 
agreements of June 1879, and June 1889. But it is in our opinion clearly 
manifest that the great object of all the members of the family was to keep 
the riasat joint and undivided. Indeed, as already mentioned, they went so 
far as to claim for it [273] the dignity of an impartible raj. In the sulah- 
namah of January 2nd, 1873, the riasat is treated as the joint property of all 
three proprietors, the eldest of whom is appointed to be the *' gaddinashin'* 
and the reason for entering into this sulahnamah is stated to be with the 
object of maintaining the riasat by preventing partition. The three owners 
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were then certainly joint. It has not been shown that anything happen- 
ed to change the status of the family up to June 1879, when Exhibit 
No. 61 was executed. There is nothing to show that Hari Har Dat 
and Shankar Dat had become separate before 1879, and it is perfectly 
certain that the Court of Wards took over the estate in 1879 as be- 
ing the joint property of the two brothers. In the agreement of June 
1879, Shankar Dat, whose interest it certainly would have been to 
separate himself from his brother’s liabilities, distincMy declares that 
the riasat is possessed jointly by himself and his brother, and says that 
the object of the Court of Wards’ management was to protect the riamt. 
For the appellant reliance was placed on his statement further on that 
be and his brother each were proprietors of one moiety ; but clearly that 
statement is made for the purpose, not of indicating any separation, but 
of explaining that, unless he joined in the application to have his interest 
in the estate put under the Court, any portion of the estate which might 
be sold would not fetch a good price. Evidently there was no alteration 
in the status of the two brothers inter se during the ten years of the 
management of the Court of Wards, and finally in the agreement of June 
17th, 1889, they declare that they are owners in equal proportion of the 
whole riasat in “the manner of pi'operties of 'S.xndMs" {bataurjaidad- Hamid). 
The only oral testimony to which our attention was called was that 
of one Anand Kishore, an old servant of the family, who, in another 
execution case, had been called by Raja Shankar Dat to disprove the 
allegation of separation and partition between him and his brother. 
Strange to say, the appellant put on the record of this case a copy of the depo- 
sition of that witness in the other case {Peake Allen & Co. v. Raja Shankar 
Dat and another) and made it evidence in this case, merely calling Anand 
Kishore to prove he had made the deposition and letting him be cross-exa- 
mined [274] for respondent. It was objected here that the copy of the de- 
position could not be looked at as the witness was alive. To that it is suffi- 
cient to reply that it was by appellant’s own act that the copy of deposition 
was put on the record and made evidence in this case. As to this deposi- 
tion of Anand Kishore we need say no more than that it conclusively dis- 
proves any idea of a separation between the two brothers. 

For the above reasons, we are of opinion that the appellant, on whom 
the burden of proof lay, has failed to prove any separation at any time 
between the brothers, Hari Har Dat and Shankar Dat, and we find that 
no separation occurred. 

We accordingly, though not for exactly the same reasons as those 
given by the Court below, dismiss this appeal with costs. 

Appeal dismissed. 
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APPELLATE CIVIL. 

Before Mr. Justice Knox and Mr. Justice Aiknian. 


AMBIKA DaT {Defendant) v. Ram UDIT PaNDE AND ANOTHER. 

{Plaintiffs.)'^ [12th Fel)ruary, 1895.] 

Civil PrcKedure Code, s, U-Misjoinder -Cause of action-Pre emption-ZamviAari 
and appurtenant Bir laiid S(dd by separnU deeds— Suit to pre-empt both zanwuiari 

and bir. 

Where a Zimindari share aod the sir-Und held with it were sold to the same 
veodee by two separate deeds of sale exocuied ou the same day. it was held that 
a suit to pre-empt both tee zimindari share aod the sir-land was not liable to be 
defeated ou the ground ol misjoinder of causes of action. 

[R-. A. 229 ; 3 a.L.J. 123 = 11900) A.W.N. 54 ; 0 A.L.J. 926 i927;.] 


This was a suit for pre-emption under the terms of a tuajib-ul'arz. 
The plaiotiti's were two co-sharers in the village. The defendants were 
the vendor, who did not oppose the suit, and the vendee, who was a 
stranger. Toe plamtitfs alleged that the vendor had on toe 20ch of Janu- 
ary, 1892, sold to the vendee defendant a certain zamindari share and also 
certain sir-land attached thereto in one and the same transaction, but 
that to avoid claims for pre-emption he had caused two fictitious sale- 
deeds to be prepared, one relating to the zamindari share and the other to 
the Sir-land, and [275] that in both these sale-deeds tbe price had been 
stated at more than it really was. 

The delendant vendee pleaded inter alia that on the plaintiffs own 
allegations, the suit was bad for misjoinder of causes of action, there 
being two separate sale-deeds, the subject of each of which was different, 

The Court of hist instance (Munsif of Jaunpur), accepting the con- 
tention of the defendant, dismissed the suit in toto. 

The plaintiffs appealed, and the lower appellate Court {iaubordinate 
Judge of Jaunpur), being of opinion that there was no misjoinder, 
remanded the suit under s. 562 of the Code of Civil Procedure ior trial 
on the merits. 

From this order of remand, the defendant vendee appealed to the 
High Court. 

Pandit Sundar Lai, for tbe appellant. 

Munshi Jivala Prasad and Munshi Kalindi Prasad, for the res- 
pondent. 

JUDGMENT. 


Knox, J. — This is an appeal from an order whereby tbe Subordinate 
Judge of Jaunpur remanded to the Court of first instance under the 
provisions of s. 562 of the Code of Civil Procedure for irial on the merits 
a suit iu wliich the Munsif of Jaunpur dismissed the claim of the plaintiffs 
before him, respondents before us, on tbe ground that tbe claim as 
brought, without any leave of tbe Court obtained under s. 44, was bad 
for misjoinder of causes of action. The suit was a suit for tbe recovery of 
immoveable property, tbe plaintiffs claiming to have a right of pre-emption 
over that property. It is true that tbe property claimed bad formed tbe 
subject-matter of two distinct deeds of sale to one and the same vendee. 


* First Appeal No. 110 of 1894, from an order of Rai AdbdC Ram, Subordinate 
Judge of Jaunpur, daud tbe 30tb June, 1894. 
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Under one deed of sale the zamindari share was sold, and under the second 
deed of sale the str-lands comprised in the zamindari were sold to the same 
vendee. The respondents entered in their plaint that their cause of action 
quoad the whole property claimed accrued on the 22Dd of January, 1892, 
when they expressed their readiness to buy and were refused. The learned 
Subordinate Judge was perfectly [276] right in holding that this suit was 
a suit for recovery of immoveable property and that no cause of action 
of a different character bad been joined with the suit: in fact, in my 
opinion, there was one and only one cause of action, the offer made 
by the respondents, and the refusal which compelled those respondents to 
bring a suit, and gave them the cause of action on which they came to 
the Civil Courts. The order passed by the Subordinate Judge was a good 
order, and the appeal will have to be dismissed. 

Airman, J. — Tbe appellant in this case, by two separate sale-deeds, 
executed on the2l8tof January, 1892, purchased, by one sale-deed the 
sir-land appertaining to a certain zamindari share, and by the other sale- 
deed the zamindari share itself. The idea with which two separate sale- 
deeds were executed was probably to evade tbe provisions of ss. 7 and 9 
of the N.W.P. Rent Act {Act No. XII of 1881). The respondents 
brought a suit to establish a right of pre-emption in respect of this zamin- 
dari share and sfr-land. Tbe vendee resisted the claim on various 
grounds, one of which was that, as there bad been two separate sale- 
deeds, the suit was bad owing to misjoinder of causes of action. 
"Witihout entering into the merits of the case, tbe Munsif of Jaunpur on 
this plea dismissed the suit. The plaintiffs appealed to the Subordinate 
Judge, who set aside the decree of the lower Court and remanded the suit 
under the provisions of s. 562 of the Code for trial on the merits. Against 
this order of remand thn present apneal is brought by the vendee. In 
my opinion the learned Subordinate Judge was perfectly right in remand- 
ing the suit. Section 45 of the Code of Civil Procedure provides that 
*' subject to the rules contained in chapter II and section 44, the plaintiff 
may unite in the same suit several causes of action against the same 
defendant or defendants.” Chapter II relates only to the place of suing, 
and has nothing to do with the present case. Section 44 provides that, 
except in certain specified cases, no cause of action shall be joined with a 
suit for the recovery of immoveable property, or to obtain a declaration of 
title to immoveable property. The Munsif, in support of bis order, says 
that the case is on all-fours with the case of Ea'^hans Singh v. Lachmina 
[277] Knar (l). This case is not in reality on all-fours with the case re- 
ferred to, for in the latter one pre-emption suit was brought in respect of 
the sale of properties situate in two different villages, in which possibly 

the terms of the wajib-uharz might differ. But even if it had been on all- 
fours, I find myself unable to hold that the terms of e. 44 apply to this 
case. In tbe case of Chidambara Pillai v. Ramasami Pillai (2) it was 
held that s. 44 prohibits, not the joinder of several causes of action 
entitling a plaintiff to the recovery of immoveable property, hut a joinder 
with such causes of action of causes of action of a different character, 
except as excepted in the section. I quite concur with the interpretation 
there put upon the provisions of s. 44. Bven if the Munsif was right in 
thinking tbats. 44 applied, this was certainly a case ip which he should 
have given leave under that section. The Munsif ignored the desirability 
of preventing a multiplicity of suits and overlooked the principle which is 

(1) 3 A.W.N. (1883) 230. (2) 5 M. 161. 
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eraboaied ia the opening section of chapter TV of the Code of Civil Pr 

dure, which deals with the frame of a suit. 

I concur in the order proposed by my brother Knox. . 

The order of the Court will be that the appeal is dismissed with costs. 

Appeal dismissed. 


17 A. 277-13 A.W.N. (1893) 74- 

APPELLATE CIVIL. 

Bejore Mr. Justice Knox and Mr. Justice Aikman. 

Todar Mal {Plaintiff) V. Said Muhammad and others {Defendants).* 

[13th Ffcbruiiry, 1895.] 

Civil Procedure Code, s. 11 i-Non-attendance of lyihiess^s in. obedience to a suminons— 
Lawful excuse. 

There U no nbli«Ation on a Civil Court to issue a warrant for the arrest of a 
witness wbo having been summoned, hasfailod to attend when it is shown to the 
Court that the absence of such witnesn is due to the non-payment or non-tenner 
bv the person at whose instance the summons had been issued of the necessary 
expenses of such witness as specified in s. 160 of the Code of Civil Procedure. 

This was a suit for recovery of possession of a certain bagh, the plain- 
tiff asserting his title to be basoAl, as to one-half, on a ourchase ^*2 
auction sale in execution of a deeree.'and as to the other half oa a L278J 
private purchase from the owners. The claim was met hv the plea of 
adverse possession, the defendants alleging that the plaintiff had in fact 
never held possession of the bagh within twelve years before suit. The 
Court of first instance (Mtiosif of Etah) put the plaintiff to proof of his 
possession, and finding that he had failed to prove his possession within 
twelve years prior to the suit dismissed the suit with costs. 

The plaintiff appealed, urging (1) that the burden of proof had heen^ 
wrongly laid by the Court of first instance, (2) that the plaintiff’s posses- ' 
sion was proved by the evidence on the record, and (3) that the Court was 
wrong in disallowing tlie plaintiff’s application for the summoning of 

certain witnesses. 

The lower appellate Court (.\dditiooal Subonlinate Judge ofilainpuri) 
found against the plaintiff-appellant on the tliree issues raised by his 
grounds of appeal aQ<i dismissed the apoeal. 

The plaintiff thereupon annealed to the High Court, again urging with 
greater minuteness his objection in the Court below as to the refusal of 
the Court to issue a warrant for the arrest of certain witnesses, who had 
been summoned but had not attended on a date to which the hearing had 
been adjourned owing to the non-payment by the plaintiff of their diet- 
money and other expenses. The facts relating especially to this part of 
the case are set forth in detail in the judgment of the Court. 

Mr. H. C. Niblett, for the appellant. 

Maulvi GhulamMujtaha, for the respondents. 


• Second AppeH No. 507 of 1894, from a decree of Syed Siraj ud-dio, Additional 
Subordinate Judge of Mainpuci. datei the 8th Msrpb, 1894, confirming a decree of 
Maulvi Muhammad Abbas Ali, Muosif of Eiah, dated the llth January, 1693. 
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JUDGMENT. 

Knox and Airman, JJ. — There is bufc one poipfc for determination in 
this second appeal. In order to explain that it will be necessary briefly to 
allude to the procedure adonted by the Court of first instance. The date 
fixed for the settlement of the issues- was, first, the 23rd September, and, 
again, the 10th November, 1892. On the lOtb, the Court records, as a 
reason for adjournment, that it has permitted the defendants' pleader to 
be absent for that pleader’s private business, and it therefore adjourned 
the settlement of issues [279] until the 12th. Issues were framed on 
the 12Db November, and the date fixed for the first hearing was the 
8th December. Owing to the death of one of the plaintiffs the case was 
adjourned to the 20th of December, but not until five of the witnesses for 
the plaintiff had appeared in answer to the summons fixing the 8th 
December. On the 20th December certain of the witnesses of the plaintiff 
were again present, but, owing to the illness of the Munsif, the bearing 
was adjourned until the 11th of January 1893. The witnesses who. 
were present on the 20bh were told to attend on the 11th January. On 
that date, however, two of those witnesses were absent. Instead of 
proceeding with the witnesses who were present or asking for an adjourn- 
ment and issue of a fresh summons unon the defaulting witnesses 
the plaintiff applied to the Court for a warrant of arresc to be issued 
upon those witnesses. The Court declined to grant such warrant on the 
ground that the travelling and other expenses of the witnesses had not 
been paid, a fact which it elicited from the plaintiff himself ; it accordingly 
refused the application and disposed of the suit upon the materials before 
it. The contention before us is, tliat the Court was bound to accede to 
the application made by the plaintiff and to issue a warrant of arrest. It 
is evident, however, from the provisions of 3. 174 of the Code that the 
Court upon such an application being made to it has discretionary power 
as to granting or re'usiog the request, except when the Court has reason 
to believe that the defaulting witnesses have a lawful excuse for such 
failure, in which case it is precluded from making an order of arrest. 
Arguments might be raised as to what does or does not amount to a law- 
ful excuse. From the explanatiou attached to s. 174, non-payment or 
non-tender of a sum sufficient to defray the expenses mentioned in s. 160, 
viz.y the travelling or other expenses of the person summoned in passing 
to and from the Court, and one day’s attendance shall be deemed a 
lawful excuse. The Court had no option after what the plaintiff’ him- 
self had said but to refuse to issue the warrant of arrest. The pleas taken 
in the memorandum of appeal entirely fail, and this appeal is dismissed 
with costs. 

Appeal dismissed. 
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[280] APPELLATE CIVIL. 

Before 3/r. Justice Aihmn, 

Thakuri {Plaiyiiiff) v. Kundan and another (Defendants) 

[l9tli February, 1895.] 

Practice — Appeal — Dension of Court based upon ground not specifically urged by appel- 
lant-^Act No. IV of 188‘2 (Transfer of Property Act)^ s. 41. 

Where a Court sees th^tibe ri^^bu of one of two inoocent parlies mu.st be 

sacrificed, it is eutiiled to cousider whether anything in the conduct of the party 

who comes into Court and seeks relief has debarred him from asserting his right. 

The Court is not precluded from basing its decision upon a ground not specifically 

pleaded by either of the parties. 

The plaiotift’, who was the widow of one Chajju, sued for possession 
of a half share in a certain house on the allegations that the house had 
been built by her deceased husband and his uncle Kbushi jointly and 
inhabited by them ; that alter the death of Khusbi and Chajju, Murli the 
son of Kbushi had wronglully mortgaged the whole house in his own name, 
and that subsequently the house had been brought to sale by the mort- 
gagees. The defendants, auction purchasers, resisted the suit cbieliy on 
the ground that the sole title to the house had been in Kbushi and that 
the plaintiff’s husband was separate, and that the plaintiff herself had been 
out of possession for more than twelve years. 

The Court of first instance (Munsil of Muzaffarnagar) found that the 
bouse had been built by Kbushi and Chajju jointly, and that though the 
plaintiff had on the death of her husband gone to live with her father’s 
family, she occasionally came to live in the house in dispute, and be gave 
the plaintiff' a decree as claimed. 

The defendants, auction purchasers, appealed, and the lower appellate 
Court (District Judge of Sabaranpur), holding that the case was one 
to which s. 41 of Act No. IV of 1832 would apply, inasmuch as it 
appeared that Murli the son of Kbushi had for some time been left in 
ostensibly sole ownership of the bouse, referred two issues based on that 
section to the Munsif. 

The Munsif returned a finding to the effect that Khushi and his 
son had since the death of Chajju remained in ostensible owner-[28l]3hip 
of the house and that there were no circumstances indicating fraud or 
concealment in the matter of the mortgage by Murli and tbe subsequent 
sale. 

Tbe lower appellate Court accordingly on the above finding applying 
8. 41 of Act No. IV of 1892 dismissed the plaintiff’s suit. The plaintiff 
thereupon appealed to tbe High Court. 

Munshi Viddya Charan Sinyh, for the appellant. 

Mr. Abdul Baoof, (or the respondents. 

JUDGMENT. 

Aikman, J. — Musammat Tbakuri, the appellant in this case, brought 
a suit for possession of one-half of a dwelling-house. Her case was that 
the house had been jointly built by her husband Chajju and his uncle 
Kbushi; that after Chajju’s death, which took place'sbme 18 or 19 

* Second Appeal No. 676 oH894. from a of H. Bateman, Esq., District 

Judge of Sabaranpur. dated (he 16th March 1894. reversing a decree of Maulvi Maula 
Bskhfib, Munsif of Muzafiarnagar, dated tbe 26th^ February 1694. 
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years ago, Khushi's son, Murli, mortigaged the whole of the house to one 
Chiranji Lai. Chiranji Lai got a decree on his mortgage, in execution 
of which the house was brought to sale and purchased by the defend* 
ants Kundan and Chota, the respondents before me. The Court of 
first instance (the Munsif of Muzaffarnagar) gave the plaintiff a decree, 
which was reversed on appeal by the learned District Judge of Saha- 
ranpur. The learned Judge was of opinion that s. 41 of the Transfer of 
Property Act applied to the case and referred to the Munsif for trial two 
issues based on the terms of that section. The finding of the Munsif was in 
favour of the respondent. In second appeal it is urged that as s. 41 of the 
Transfer of Property Act was not expressly pleaded, the learned Judge 
had no power to take it into consideration in disposing of the case. I 
cannot accede to this contention. The respondents were, prima facie, bond 
fide purchasers for value ; and where a Court sees that the rights of one of 
two innocent parties must be sacrificed, it is entitled to consider whether 
anything in the conduct of ! the party who comes into Court and seeks 
relief has debarred him from asserting his right. Here it is found that 
for a long term of years no ostensible act of ownership was exercised by 
the plaintiff over the house, but that, on the contrary, she allowed her 
husband’s cousin to appear and deal with the [282] house as ostensible 
owner, and that in consequence of his conduct the respondents have been 
induced to purchase. I observe that plaintiff allowed upwards of four 
years to elapse from the date of the auction-sale before she took any step 
to assert her right, and in doing so, although she has made her husband's 
cousin a defendant to the suit, she has not asked for any relief against him. 
I think, under the circumstances stated above, the learned Judge was right 
in dismissing the suit. I dismiss the appeal with costs. 

Appeal dismissed. 


17 A. 282»1S A.W.N. (1893) 69. 

APPELLATE CIVIL. 
Before Mr. Jicstice Aikman. 


Ddrga Singh (Plaintiff) v. Naurang Singh (Defendant).* 

[19th February, 1895.) 


Mortgage -‘Prior and subsequent mortgagees — Right of prior mortgagees to add to the 
amount secured by his mortgage outlay incurred in the preservation of the mortgaged 
property— Act No. IV of 1862 (Transfer of Property Act), s. 63. 

Where » mortgagee of agrioultaral laud had with the consent of bia mor^ 
gagora apent mooey in repairing a well on the property which had been rendered 
useleaa from natural causes, it waa held that auoh mortgagee was entitled, id a 
suit by a subsequent mortgagee against him for redemption, to add the amount 
80 expended to the mortgage-debt to be paid by the plaintiff before he could 
obtain the decree for redemption olaimed by him. 


[P., 10 A.L.J. 124 (129) = 16 Ind. Oaa. 635 (638).] 


The plainfciff in this case, being a puisne mortgagee, sued for redemp- 
tion of a prior mortgage on the property mortgaged to him by payment of 
Rs. 197. The prior mortgagee admitted that the amount duo ou the 


• Second Appeal No. 614 of 1894. from a deoree of Bai Anant Ram, Subor^oato 
Judge of Jaunpur. dated the I8th April 1894. modifying a deoree of Baba Pramotha- 
Nath Banerji, Munsif of Jaunpur, dated the 29th January 1894, 
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JUDGMENT. 

Airman, J. — This was a suit by a puisne mortgagee to redeem the 
mortgage^of a prior mortgagee who was under his mortgage in possession of 
the mortgaged property, namely, certain agricultural land. The plaintiff paid 
into Court the amount secured by the prior mortgage. In addition to the 
sum deposited in Court the prior mortgagee claimed to be entitled to certain 
other payments, amongst others, to Rs. 600 for the construction of a well. 
The lower Court (the Subordinate Judge of Jaunpur; has held that the 
plaintiff, before be can redeem, must pay to the respondent the sum of 
Bs. 100 on account of the outlay on this well. In second appeal the 
plaintiff contends that, inasmuch as there was no covenant in the original 
mortgage-deed to pay more than the mortgaged amount, the defendant 
was not entitled to any compensation for the repairs of the well. In my 
opinion this plea is without force. It is impossible to provide in a mort- 
gage-deed for all the accidents that may happen to the property 
mortgaged. 

In the present case it has been held proved that a well which was 
required for the irrigation of the mortgaged land had been ruined through 
an inundation of the river Gumti, and that the respondent constructed a 
new one in its place. The mortgagors, who were parties to the suit, filed 
a written statement admitting [284] that this had been done with their per- 
mission. In my opinion whether this new well be looked upon as an acces- 
sion to the property and so falling within the provisions of s. 63 of the Trans- 
fer of Property Act, or whether the outlay on it he regarded as money neces- 
sarily spent in the management or preservation of the mortgaged property, the 
prior mortgagee is in either case entitled to add to the principal amount of 
bis mortgage such reasonable sum as be may be shown to have expended. 
This disposes of the first ground of appeal. In the second ground it is 
urged that, the evidence in regard to the amount of the excenditure being 
unsatisfactory, nothing at all should have been allowed. This plea I can- 
not sustain, It is true that accurate accounts have not been filed by the 
defendant showing the exact amount of bis outlay, but the sum which 
has been decreed to him by the lower appellate Court cannot be deemed 
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original mortgage was Rs. 197, but pleaded that certain other money was 
due to him under a subsequent bond and that the plaintiff was also hound, 
before he could redeem, to pay Rs. 600, the cost of a well which he had, 
with the permission of his mortgagors, built upon the land for its benefit. 

The mortgagors also filed a written statement to the effect that they 
had given permission to the defendant-mortgagee to build the well, and 
that the amount claimed by that defendant was correct. 

[283] The Court of first instance (Munsif of Jaunpur) found that the 
money claimed as due on the second bond of the defendant mortgagee was 
not recoverable, the bond being unregistered, and that, though the defend- 
ant might have spent something in repairing the well, he had not given 
satisfactory evidence of the amount. It accordingly decreed the plaintiff's 
claim for redemption at Rs. 197. 

The defendant mortgagee appealed. The lower appellate Court (Sub- 
ordinate Judge of Jaunpur) allowed the appellant a sum of Rs. 100, in 
respect of his claim for the well, to be added to the amount decreed by the 
first Court. 

The plaintiff thereupon appealed to the High Court. 

Mr. H. C. Nibktt, for the appellant. 

Munsbi Madho Prasad, for the respondent. 
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fco be in any way exorbitant or in excess of his actual outlay. For the 
above reasons I dismiss this appeal with costs. I extend the time 
allowed by the lower Court’s decree for the payment of the amount found 
due up to the 1st of June 1895. 

Appeal dismissed. 


17 A. 282= 
15 A.W.N. 
(1695) 69. 


17 A. 284 = 15 A.W.N. (1895) 46. 

APPELLATE CIVIL. 

Before Mr. Justice Knox and Mr. Justice Aihnan. 


Madan Mohan Lal and another [Defendants] v. Kanhai Lal 

[Plaintiff]." [20th February, 1895.] 

Act No. XV of 1817 (Indian Limitation Act), $ch. II, arts. 57. 120— Limitation— Loan 
on security of moveable property — to recover money by sale of property pledged 
and also ftom the defendant p9rsonally. 

Where a plaintiff who had lent money on the security of moveable property 
sued to recover the money both by sale of the property pledged and also asked for 
a decree personally against the defendant, should the amount realised by the sale 
prevo ln^l•fhcieDt. it was /te/d that, so far as the plaint prayed for a decree 
Hgaii'St the defendant personally, art. 67 of the second schedule of Act No. XV 
of lt)77 was applicable ; but, so lar as the plaintiff sought to enforce his charge 
against the property pledged, the suit fell within art. 120. Nim Chand Baboo v. 
Jagabiindhu Ghose (1) followed. 

[F.. 24 A. 251 = 22 A.W.N. 43 ; 27 M. 523=13 M-L J. 445 (F.B.).] 

[285] This was a suit to recover money advanced on a pledge of 
certain jewelry. The plaintiff prayed for a decree for sale of the jewelry 
and also for a decree personally against the defendant. The pledge of the 
jewelry was evidenced by a memorandum siguod by the defendant and 
another person. The suit was brought more than three, but less than 
six, years from the time when the loan was made. 

The defendant pleaded that the suit was barred by limitation, also 
that the memorandum relied upon by the plaintiff as evidence of the 
transaction was not properly stamped and was inadmissible. 

The Court of first instance (Munsif of Bareilly), holding that the 
memorandum in question was a bond or promissory note and applying 
art. 80 of sch. ii of the Indian Limitation Act, 1877, dismissed the suit 
as barred by time. 

The plaintiff appealed. The lower appellate Court (Subordinate 
Judge), taking the view that the document in question was a mortgage, 
held that art. 120 applied and that the suit was within time. It accord- 
ingly remanded the suit to the Munsif under s. 562 of the Code of Civil 
Procedure. 

From this order of remand the defendant appealed to the High 
Court. 

Mr. Boshan Lal, for the appellants. 

Babu Jogindro Nath Chaudhri and Lala Sheo Charan Lal, for the 
respondent. 

• Firat Appeal No. 2 of 1894, from an order of Maulvi Jafat Husain, Subordinate 
Judge of Bareilly, dated tbeSlh December 1893. 

( 1 ) 22 0 . 21 . 
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JUDGMENT. 

Knox and Airman, JJ. — This is an appeal from an order passed by 
the Subordinate Judge of Bareilly in appeal remanding a case under 
s. 562 of the Civil Procedure Code for trial on the merits. The claim as 
laid by the plaintiff was to enforce payment of money which had been 
borrowed from him upon certain jewels which had been pledged with him. 
The prayer in the plaint, however, is not merely for recovery of money 
due by sale of the property pledged. There was a further prayer for the 
recovery of the balance due after sale of the jewelry by proceedings aga inst 
the persons of [286] the defendants, now appellants. The claim was 
instituted more than three years from the date when the money had been 
borrowed and the jewelry pledged. The Court of first instance held that 
the suit was one governed by art. 80 of the second schedule of the Limi- 
tation Act of 1877 and dismissed the suit. The Subordinate Judge was 
of opinion that there was no express article in the Limitation Act appli- 
cable to the suit, and therefore applied art. 120. The question before us was 
considered by the High Court at Calcutta in NimChand Baboo v. Jagabundhu 
Ghose (1). The learned Judges who decided that case were of opinion that, 
so far as the plaint might pray for a decree for the money lent against 
the defendant personally it was barred under art. 57 ; but so far as the 
plaintiff sought to enforce his charge against the property pledged, the suit 
fell, not within art. 57, but within art. 120 of the schedule and was there- 
fore not barred. We agree in the opinion there expressed. While, there- 
fore, we dismiss this appeal, we so far modify the order of the lower 
appellate Court as to direct the Court of first instance to dispose of the 
suit on the merits with regard to the remarks made above. The respon- 
dents will get their costs. 

A ppeal disviissed. 
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17 A. 286»19 A.W.N, (1895) 78. 

APPELLATE CIVIL. 

Before Mr, Justice Knox and Mr. Justice Aikman. 

Bhagwan Das [Defendant) v. The Maharaja of Bhartpde 
AND others {Plaintiffs),"* [25th February, 1895.] 

Appeal — Order rejecting application for suit to abate — Civil Procedure Code, a, 366. 

Held that an order rejecting an application that a suit might be declared to 
have abated by reason of the death of the plaintiff and the invalidity of an appli- 
cation to the Court to bring his legal representative on to the record was not 
one of the orders contemplated by s. 866 of the Code of Civil Procedure and that 
no appeal would lie therefrom. 

The facts of this case are as follows : — 

The late Maharaja of Bbartpur was plaintiff in a suit plending in the 
Court of the Subordinate Judge of Agra. He died on the [287] 12fch of 
December, 1893. An application was made within time to have the name 
of his sneoesBor brought upon the record of the case as plaintiff, and that 
application was granted. Subsequently, on the 18th of July, 1894, appli- 
cation was made by the defeodaut alleging that the plaintiff’s application 

• First Appeal from Order No. 141 of 1894, from an order of Mauivi A 2 iz-ul- 
Rahman, Subordinate Judge of Agra, dated the 18th July 1894. 

(1) 32 0.21. 
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for substitution had not been presented by any one authorized to act for the 
olaimant, that no vakalatnamab bad been hied, and praying that the suit 
might be declared to have abated. This application was resisted by the 
Mabaraja. The Court found that no vakalatnamah was then on the record, 
but that there was evidence that a vakalatnamah bad been hied when the 
application for substitution was made, and rejected the defendant’s appli- 
cation. 

The defendant thereupon appealed to the High Court. 

Babu Durga Charan Banerji, for tbe appellant. 

Mr. r. Conlan, Pandit Sundar Lai and Lala Sheo Charan Lai, for 
the defendants. 


JUDGMENT. 

Knox and Airman, JJ.— Upon this appeal being called on for hearing, 
two preliminary objections were raised by tbe learned vakil who appears 
in the case on behalf of the present ruling Chief of Bhartpur, one of the 
respondents, plaintiff in the Court of first instance. Tbe first is to the 
effect that no copy of the decree was tiled with the memorandum of appeal 
and none has been filed up to the present date. The second is to the 
effect that no appeal lies at all. 

It appears that the suit was instituted by tbe late Maharaja of Bhart- 
pur. He died on the 12th of December, 1890, while the suit was still 
pending. On the 26th of March, 1894, the present Maharaja applied to 
the Court to have his name entered on the record in the place of tbe 
deceased plaintiff and an order was passed to that effect. On the 18th of 
July, 1894, an application was presented on behalf of the defendants 
alleging that the application of the 26th of March, 1894, was an application 
made by a person who was not authorized to apply and asking that the 
suit should abate. The Court refused this application made by tbe defen- 
dants and [288] allowed the suit to proceed ; and it is from this last order 
that the present appeal is brought. It is contended that the order falls 
within the second paragraph of s. 366 of the Code of Civil Procedure, and 
is therefore appealable under clause 18 of s. 588. We cannot allow this 
contention. Tbe application of the defendants was not an application 
contemplated by the second paragraph of s. 366. No appeal lies, and, 

without pronouncing on the first preliminary objection and acting upon 

the second, we dismiss this appeal with costs. 

Appeal dismissed. 


17 A. 288 = 18 A.W.N. (1895} 80. 

APPELLATE CIVIL. 

Before Mr. Justice Knox and Mr. Justice Aikman. 

BabKAT-UN-NISSA {Defendant) v. Muhammad Asad Ali {PlaintiJ).* 

[25th Eebruary, 1895.] 

Civil Procedure Code, s. b^^Amendment of plaint Pre-emption— Area of property 
claimed in suit for pre-emption described as less than true area ^Limitation. 

A Court is not precluded from returning a plaint for amendment because at 
the time it is returned for amendment the period of limitation for the suit may 

have expired. ; - 

• First Appeal No. 120 of 1894, from an order of H. B. Finlay, Esq.. DistrioC 
Judge of Shahjahanpur, dated the 8th. August 1894. 
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The plaintifi in a suit for pre-emption after filioR his plaint discovered that 
the properly in suit had been described by mistake as being a slightly less area 
than it was in reality. Held that the Court had power aod ought to have allowed 
tbe plaint to be amended and that the amendment >kas not precluded by the 
f*ct that the limitation lor the suit bad expired. Held also that such misdes- 
cription would not render the suit liable to the objection that tbe plaintif! bad 
sought to pre-empt only a pact of the property sold. 

This was a suit for possession of a 2 biswas, 9 biswansis phare of a 
certain village, by right of pre-emption, on the allegations that the plaintiff 
was entitled to pre-emption under the wajih-ul-arz, that the defendant- 
vendor sold the property in suit on tbe 22iidof October 1692, at a price 
of Rs. 1,400 to the defendant- vendee, the price being falsely stated in the 
sale-deed at Rs. 2,000, and that the [289] plaintiff on coming to know of 
the sale made a demand of pre-emption but was refused. 

The defendant vendee pleaded that she had an equal right of pre- 
emption with the plaintiff’, that the wajib-ul-arz was not applicable, that 
no demand was made by the plaintiff, that the price was Rs. 2,000, that 
tbe plaintiff had refused to purchase, and that tbe claim of the plaintiff 
was for a part only of property sold. The other defendant did not oppose 
tbe suit. 

The Court of first instance (Subordinate Judge of Sbahjahanpur) held 
that the plaintiff had omitted to claim 'for a small fraction of the share 
sold aod that the plaint could not, more than a year having elapsed since 
tbe cause of action accrued, be amended, and dismissed tbe suit. 

On appeal by the plaintiff the lower appellate Court (District Judge 
of Shabjabanpur) held that the omission in the plaint was not intentional, 
but due to a clerical error merely, and that the Court below had power, 
and ought to have exercised it, to allow the plaintiff to amend. It accord- 
ingly remanded the case under s. 562 of the Code of Civil Procedure for trial 
upon tbe merits. 

From this order of remand the vendee defendant appealed to the 
High Court. 

Mr. Abdul Majid, for the appellant. 

Maulvi Ghulam Mujtaba, for tbe respondent. 

JUDGMENT. 

Knox and Airman, JJ. — This is a first appeal from an order passed 
by the District Judge of Sbahjahanpur whereby that Judge remanded 
the suit out of which the appeal before bim arose under s. 562 of the Code 
of Civil Procedure for decision upon its merits. The suit is what is 
known as a pre-emption suit. Muhammad Asad AH, tbe respondent here, 
was plaintiff : be sued to enforce a right of pre-emption which he claimed 
over certain property which had been sold by one Muazziz All, one of the 
defendants to the suit, to Musammat Barkat-un-nissa, a second defendant 
and appellant here. In tbe plaint under which the suit was instituted the 
respondent set out in tbe recital of facts that tbe share sold by Muazziz AU 
to the [290] appellant was a 2 biswas 9 biswansis share. In his prayer for 
relief be also stated tbe share as being a 2 biswas 9 biswansis share. In 
point of fact, as admitted by both parties to this appeal, the property 
which was sold was not a 2 biswas 9 biswansis share, but a share amount- 
ing 2 biswas, 9 biswansis, 15 kaobwansis, 11 nanwasis and 2 tanwansis. 
The portion which was omitted was thus but a small fraction of the whole 
amount of tbe property which formed tbe subject-matter of tbe bargain 
between Muazziz Ali and the appellant. The learned Judge held that in 
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the interests of justice permission should have been given to the respon- 
dent to amend bis plaint so as to include along with the property claimed 
the fractional siiare which had been omitted. It appears that the res- 
pondent on discovering that he had omitted to claim the whole of the pro- 
perty asked for leave to amend his plaint so as to include the whole bar- 
gain, but his prayer was refused. In appeal before us it is contended that 
the Court of first instance was, and is, precluded from permitting the 
plaint to be amended, because by so doing it would virtually extend the 
period allowed by law within which a pre-emption suit can be instituted, 
and that the omission by the respondent to claim a portion of the pro- 
perty whicii was sold prevents him from enforcing his right over any part 
of the property and renders his suit liable to dismissal. In supnort of the 
first contention we were referred to the case of Jainti Prasad v. Bachu 
Singh (ll. That case, however, was of an entirely different character, and 
the point which arose for decision there is in no way conne<‘ted with that 
which we are called upon to decide in the present appeal. The case of 
Jainti Prasad was one in which the plaint presented before a Court of first 
instance was written upon paper insufficiently stamped and permission 
was given by the Court before which the plaint was filed to make up the 
deficiency. The period of grace allowed by the Court extended beyond 
the time within which the suit could have been instituted. It was held 
{vide p. 70) that a plaint is a document within the meaning of the 
Court-fees Act and within the meaning of s. 28, and as a suit can 
only be instituted by the presentation of a plaint, the presentation 
[291] of an insufficiently stamped document, which if sufficiently stamped 
could be treated as a plaint, cannot be regarded in law as the institution 
of a suit within the meaning of the explanation to s. 4 of the Indian 
Limitation Act, 1877, or of s. 48 of the Code of Civil Procedure. Section 28 
of the Court-fees Act prohibits the Court from regarding any document 
which ought to be stamped under that Act as of any validity unless and 
until it is properly stamped.” 

In the case before us the suit as brought was undoubtedly instituted 
within time and no question of sufficiency of stamp arises. The whole 
tenor of the plaint, and we have examined it carefully, satisfies us that the 
intention of the respondent was to institute a claim for the whole of the 
property sold to the appellant : it was merely from inadvertence or some 
other similar cause that be left out of bis plaint the small fractional share 
which has been set out above. The question before us is— is a Court 
precluded from returning a plaint for amendment if at the time when it 
is returned for amendment the period of limitation of the suit may have 
expired ? 

The section of the Code which authorizes a Court to 'return plaints 
for amendment is s. 53. That section empowers a Court at anytime 
before judgment to Ipt a plaint be amended upon such terms as to the pay- 
ment of costs as the Court thinks fit. Only one circumsbanoe is set out 
as being a oiroumstance under which a plaint should not be amended 
either by a party or by a Court, and that is when the amendment would 
convert a suit of one character into a suit of another and inconsistent 
character. Does that circumstance arise in the present case ? The suit 
as instituted was a suit to enforce a right of pre-emption over a 2 biswas 9 
biswansis share: the suit as amended would be to enforce the same right 
of pre-emption over the same 2 biswas 9 biswansis share plus a small 


(1) 16 A. 65. 
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fraotioD. It cannot be said with any show of reason that by the addition 1899 

of this fractional share the suit brought will be converted into a suit of Fkk. ‘20. 

another and inconsistent character. Aopr?r 

As regards the second cuntention, the case before us is not one in which APPKL- 

the pre empbor is seeking bo break up the bargain, or bo [292] pick and LATK 

choose out of tlie property which has been sold. The learned pleader for CiVIL. 
the appelianb referred us to the case of Muhaniynad Vilayat Alt AVian v. - — 

Abdul Bab (1). That was a case not at all in accord with the present case. 1*? * 288= 
The reason why the would-be pre-enaptor in that suit lost bis suit for pre- 13 A.W.N 
emption was that he had by his conduct acted in such a way as to lead (1893) 80. 
the pirties to the bargain to conclude that he would not be the purchaser 
of any portion of the property sold. We are satisfied that in the present- 
case, and from the very first, the respondent wished to purchase the 
whole of the property which was for sale. Both the pleas taken in appeal 
fail and the appeal before us is dismissed with costs. 

Appeal distnissed. 


17 A. 292 = 18 A.W.N. (1895) 81. 

APPELL.\TE CIVIL. 

Before Ur. Justice Km.v and Ur. Justice Aihnan. 

Ghulam Muhammad {Defendant) r. The Himalaya Bank, 

“ Limited,” in liquidation, through the Official Liquidator 

{Blaintiff).- [27th February. 1895.] 

Plaint — Form of plaint in suit by Comoany in liriuidation^Auiendment —Civil Proce- 
dure Code, s. bS—Act No VI of 1882, (/»uikin Campanies' Act), s. 144. 

held that a plaint in a suit by a Bank in liquidation in wbioh the plaintifi was 
df>6cribed as ‘‘the Oflicial Liquidator, Himalaya Bank, Limited, in liquidation/’ 
and which was also subscribed and verified in the same terms was not a valid 
plaint having regard to the terms of s. 144 of the Indian Companies’ Act, 18S'2. 
and that the defect could not bexured by amendment. In re Winterbottom (2) 
referred to. 

[Overruled, 18 A. 198(F.B.) ; R.,3 0.C. 347.] 

The facts of this case sufficiently appear from the judgment of the 
Court. 

Mr. Roshan Lai and Mr. J. Simeon, for the appellant. 

The respondent was not represented. 

JUDGMENT. 

♦ 

Knox and Aikman, JJ. — This is a first appeal from an order passed 
by the District Judge of Saharanpur whereby he set aside a [293] decree 
of the Small Cause Court Judge passed in his capacity of Subordinate 
Judge and remanded the case for re-trial on the merits under s. 562 of ' 
the Code of Civil Procedure. The appellant was defendant in the Court 
of first instance and the suit brought against him was instituted, as set 
forth in the plaint, by the “ Official Liquidator, Himalaya Bank, Limited, 
in liquidation, plaintiff.” The plaint was also subscribed and verified in 
the same terms. No written statement seems to have been filed, bub it 
appears that objection was taken by the defendant to the form of the 

• First Appeal No. 146 of 1894. from an order of H. Bateman, Esq,, District 
Judge of Saharanpur, dated 10th September 1894. 

(1) 11 A. 108. (2) L R. 18 Q.B.D. 446. 
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1895 suit on the ground that the present plaintiff' had no locus standi, and the 
Feb. 27. suit should have l)e 0 n instituted in the name of the Himalaya Bank. 

Upon tins ae issue was framed as to wliether the suit was correct in 
Appel- fonn. The Subordinate Judge, holding that the form of the suit was 
LATE wrong, dismissed the plaintiff’s claim with costs. The lower appellate 
OlVlL. Court liad the same question raised before it in appeal. The Court 

considered it to be straw-splitting to dismiss a suit because the suit was 

17 A. 292= wrong form. In any case it considered that the plaint ought 

13 A.W.N. to have been returned for amendment or to have been amended by the 
(1698) 81- Court itself under s. 53, cl. (c) of the Code of Civil Procedure. It 

accordingly remanded the case for re-trial and added the words — The 
lower Court can amend the plaint as suggested above, if it thinks fit to 
do so.” In our opinion the lower appellate Court was wrong in thus 
lidding. The terms of s. 144 of the Indian Companies’ Act, 1882, autho- 
rize an official liquidator with the sanction of the Court to bring or defend 
any suit in the name and on behalf of the company. This requirement 
is distinctly of a formal nature, and a substantial compliance with it is 
insufficient. In the very same section power is given to the official liqui- 
dator to do certain acts in his official name. When such official liquida- 
tor is acting in the name and on behalf of the company, it is the company 
and not the official liquidator who is plaintiff . If we were to authorize 
an amendment in the case before us, it would not be a mere clerical 
amendment ; it would be the substitution of a person who up to the 
present moment lias never been plaintiff in the suit in place of the 
person who did in fact sue. Moreover, in the present case it would 
[294] be permitting a plaintiff whose suit has become barred by limitation 
to briog the suit so barred, and would be in contravention of the principle 
laid down in s. 22 of Act No. XV of 1877. The point before us was 
considered in In re Winterbottom (1). In that case Cave, J., observed : — 

“ Although I have struggled against the conclusion, feeling as I do that 
the debtor has in no way been misled, as appears from his affidavit, yet 
I have ultimately come to tlie conclusion that the requirement of the law 
has not been complied with, and that the proceeding js a proceeding taken 
in the name of Nicholson, Liquidator, and not the name of the company.” 
So in the present case we have unwillingly come to the conclusion that 
the suit before us is one in which the plaiotiff* is the official liquidator and 
not the Himalaya Bank, Limited, the only person who has a right of 
action against the appellant. 

The appeal must be allowed. We set aside the decree of the lower 
appellate Court and restore that of the Court of first instance. The appel- 
lant will have his costs here and in the lower appellate Court. 

Appeal decreed. 


(1) L.B. 18 Q.6.D. 416. 
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FULL BENCH. 


1896 

June 27. 


Before Sir John Edqe, Kt, Chief Justice, Mr. Justice Knox, 
Mr. Justice Blair, Mr. Justice Banerji, Mr. Justice Biirkitt and 

Mr. Justice Aihnan. 


Bhagwan Singh, minor, under the guardianship op Musammat 
S uGHRi Kuar {Defendants) v. Bhagwan Singh and others 

iPlahitiff.s).'^' [27th June, 1895. j 


Full 

Bench. 

17 A. 294 
(F.B.) = 
15 A.W.N. 
(1895) 167. 


Hindu law — Benares School — Adoption — Adoptio^i by one of the regenerate classes of a 
mother's sister's son. 


Held by EDGE, C. J., KNOX, BLAIB and BUKKITT, JJ., (BaNEKH and AIR- 
MAN, JJ.. dissootine;). 

The Hindu law of the School of Benares does not prohibitan adoption amongst 
the three regenerate classes of a sister's son, of a daughter’s son, or of a son of 
the sister of the mother of the adopter, and consequently the onus of proving 
that such an adoption is prohibited by usage is upon him who alleges that it is 
illegal. 

[295] The authority in the School of Benares of the Dattaka Mimansa of 
Nanda Pandita considered. That Mimansa is not on questions of adoption an 
" infallible guide ” in i be School of Benares, and is not followed when it imposes 
on the right of adoption restrictions not to be found in the recognized authori- 
ties of the School of Benares. 

fle/d by Banerji, J. (Airman. J. concurring) ; — The adoption by a Hindu 
belonging to one of the three regenerate classes of bis mother’s sister’s son is pro- 
hibited according to the Hindu law of the Benares School. Such prohibition is 
not merely directory, but the adoption is absolutely interdicted and void, and 
cannot be validated by the rule of factum valet. 

Held also by BANERJI. J. That the Dattaka Cbandrika and the Dattaka 
Mimansa are works of parantonnt authority on questions relating to adoption as 
well in those parts of India which ace governed by the law of the Benaies School 
as elsewhere. 

[Reversed, 21 A. 412 <4241 (P C.) = 3 C.W.N. 454 = 1 Bom. L.R. 311=7 Sar 474 ■ R 
24 A. 195 (197) =‘22 A.W.N. 10 ; 29 A 495 = 4 A.L.J. 407 = A.W.N- (1907) 121 
(128) ; 3 0.0. 130 (135i ; D . 27 A. 417 = 2 A.L.J. 36 = A.W.N. (1906) 20 : 22 B. 
973.] 

This was a reference to tlie Full Bench of an appeal in which the 
substantial question involved was whether the adoption by a Hindu 
belonging to one of the three regenerate classes (a Kshatriya) and subject 
to tho law of the Mitakshara, or Benares, School of Hindu law of the 
son of his mother’s sister was, according to that law, a valid adoption or 
not. The facts of the case out of which the reference arose, and the 
arguments in support of either view of the question, are stated very fully 
in the judgment of Edge, C. J. ; they are also stated in the judgment of 
Banerji, J. 

Babu Durga Gharan Banerji, for the appellant. 

Mr. T. Conlan, Pandit Snndar Lai and Pandit Moti Lai, for the 
respondents. 

JUDGMENT. 


Banerji, J. — The suit in which this appeal has arisen was brouglit 
by the respondents for the establishment of their right as reversioners to 
the estate of one Madho Singh, and for a declaration that the alleged 
adoption of the appellant by Madho Singh was void and ineffectual One 


T J ' ‘ Appeal No. 301 of 1892, from the decree of Byed Akbar Husain Subordinatft 

Judge of Cawnpore, dated the 23rd September 1892. ajnate 
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of the grounds on which the alleged adoption was impeached was that the 
appellant was the son of the sister of Madho Singh’s mother. The Court 
below having held the adoption alleged by the appellant to be invalid, this 
appeal has been preferred, and tlie only question which we have to consider 
and [296] determine is wliether the adoption of the mother’s sister’s son by 
a person belonging to one of the three regenerate classes is valid according 
to Hindu law. The parties are Thakurs, that is, members of the 
regenerate class of Kshatriyas. It is not alleged that an adoption such as 
has been set up in this case is valid according to any special custom 
prevailing in the caste or in the locality to which the parties belong. The 
case, therefore, must be decided solely with reference to the rules of Hindu 
law which govern adoption, and indeuendenrly of any positive custom 
other than such as may be presumed to be in existence consistently with 
Hindu law. 

It is not disputed, and indeed it was conceded in argument, that the 
principles which apply to the question of the adoption of a daughter’s son 
or a sister’s son apply equally to the adoption of the mother’s sister’s son, 
and that if the adoption of a daughter's son or a sister's son is void among 
the three higher classes, it is equally void in the case of the mother’s ■ 
sister’s son. I may also observe that as regards the present question tliere 
is no divergence between the Mitakshara School and the other schools of 
Hindu law, or between the different sections of the Mitakshara School, 
and that the rules of law affecting the present question are alike applicable 
to the different schools. There is also no difference as regards the appli- 
cation of those rules between Brahmans, Kshatriyas, and Vaisyas. It is 
important to bear these facts in mind in considering the question which 

we have to decide upon this reference. 

The question is one of great importance, affecting as it does a large 
section of the Hindu community, and in determining it, I shall consider, 
first, the authority of decided cases ; secondly, the authority of modern 
writers on Hindu law, European and native ; and thirdly, the authority of 
the Dharma Sastras, including that of commentators. I attach the 
greatest importance to the authority of decided cases, because if they have 
been uniform and consistent, and have extended over a long series of years, 
the presumption, in my opinion, arises that they have been submitted to 
and accepted as correctly laying down the law on the subject, and tliat 
[297] the usages of the people have been regulated in accordance with 
them. The rule of stare (iecisis has always been regarded as a.vei-y 
salutary rule, and it should, in my judgment, be applied even to ques- 
tions of Hindu law, unless it can be shown that the consensus of 
opinions expressed in the decided cases was based on a grossly erroneous 
interpretation of the law, or on a total misconception of what the law 
really is, — a misconception induced by erroneous translations of original 
texts inaccessible to the Judges, and misrepresentations as to their true 
meaning and scope. I would go further and hold that even if in some 
instances the rulings may have been founded on doubtful authorities, they 
should not, if they have been uniform, and have covered a long period of 
time, be departed from, even at the risk of perpetuating an error, 
provided that the error was not so gross and clear as to negative 
the presumption of acquiescence and usage to which I have referred 
above. “ For to quote the words of Dr. (now Mr. Justice) Guru 
Das Banerji (Tagore Law Lectures for 1879, p. 16) “though it is 
wrong to perpetuate an error, it would hardly be right to 
the error by unsettling the law and overruling a precedent which 
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might have long been the basis of men's expectations and conduct.” This 
principle was adopted by a recent Full Bench of the Bombay High Couit 
in Wannn Raghiipati Bova v. Krishnaji Kashiraj Bora (1) whore the 
learned Judges refused to reconsider the question of the autliority of tlie 
Dattaka Mimansa and tiie Dattaka Chandrika as high authorities on the 
subject of adoption, with a view to secure uniformity of decisions: and 
tliey refused to reconsider a previous Full Bench ruling on the ground that 
for tlie past ten years tiie decision of tlie Full Bench liad been regartled by 
the legal profession as having settled the law on the subject. In Parhaii 
V. SiiTular 12) Petheram, C.J. and Brodhurst, J., were of opinion that they 
were "bound to follow the authority of a long and uniform course of deci- 
sons” on the question of the validity of the adoption of a sister’s son. 
And in the case of Tuhhv Ram v. Bihari Lai (Jj the present learned CInef 
Justice of this Court decided against the [298] validity of an adop- 
tion made by a Hindu widow without the express permission of her 
husband on the ground that " having regard to the fact that the 
texts of tlie early commentators are more or less in conflict, to the 
fact that no single case wliicli arose in the North-Western Provinces, 
in Oudh, or in those districts in Lower Bengal in which the Benares 
School is followed” had been cited in support of the validity of such an 
adoption, and having regard to the four cases cited ” lie would expect 
that any one who would now contend that a Hindu widow suliject to the 
Benares School could make a valid adoption to her deceased husband 
without express autliority given by liini, would support that contention 
by clear proof of general usage in the particular district that an adoption 
under such circumstances was, in the particular district, recognised as 
valid by those subject to the Benares School. ’ These observations of 
the learned Chief Justice apply, in my opinion, with equal force to tlie 
present question : and if on tliis question there exists a long and uniform 
course of decisions declaring an adoption such as the one set up in this 
case to be invalid, a Court should, in the words of the learned Chief Justice, 
expect any one wlio would now contend that such an adoption is valid to 
support that contention by clear proof of general usage in the particular 
district that such an adoption was, in the particular district, recognised 
as valid. 

Bearing these weighty observations of tiie learned Chief Justice in 
mind, 1 will consider the decided cases on the subject which have been cited 
to us or which I have been able to lay my hands upon. I may remark that 
the learned vakil who argued tlie case for the appellant with much ability 
frankly admitted that with the exception of two cases, and probably a third, 
to which I shall presently refer, the authority of decided cases in these 
Provinces, in Bengal, in Madras and in Bombay, had been uniformly against 
him since the year 1815. 

The first case is that of Doc dem Kora Shankho Takoor v. Bebec 
Munnee (4), decided in Bengal on 24th November 1815, in which it was held 
that a Hindu Brahman cannot adopt his sister’s son, as [299] it imports 
incest. It appears from the names of the parties that this was a case 
between persons governed by the Mitakshara law. 

The next case arose in these provinces, and is that of Shiblall 
V. Bishumber (5) in which Ross and Roberts, JJ., held the adoption of a 
sister’s son to be invalid. 


(1) U B. 249. 

(4) 2 Mor. Dig. 32 


(2) 8 A. 1. 

Eisb’d Notes Cases 20. 


iH) 12 A. 328. 

(6) S.D.A. N.W.P. U866), 26, 
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In Battafi Kuar v. Lucliman Singh (1), it was held by Pearson and 
Spankie, JJ., in 1875, that the adoption of her brother’s son by a widow 
was invalid. This ruling proceeds on the same principle which applies to 
the adoption of a daughter’s son, a sister’s son, or a mother’s sister’s son, 
and is an authority for holding that the acioption of the persons last named 
is void among the three higher classes. The correctness of this ruling has 
been doubted, and Mr. Mayne in his well-known work on Hindu Law and 
Usage ($ 125) thinks that the effect of the doctrine laid down in it “ is to 
introduce into the Hindu theory of adoption a second fiction for which 
there is no foundation.” With reference to Mr. Mayne’s observations I 
shall only quote the remarks made by Mr. Siromani in his Commentaries 
on Hindu law. At page 166 (Second Edition) he says : — “ If the learned 
authoi- knew even the elementary canons of our religious observances 
he could not have made the erroneous assertions contained in his 
observations.” .Adoption being both to the husband and the wife, 
and an adopted son being as much the son of the wife as of the 
husband, it is asserted by those who dispute the validity of such an 
adoption that the test of eligibility according to the rule of Niyoga and 
incongruous relationship {virudha samhandha) applies also to the case of 
an adoption by a female, she being in such case the author of the act of 
adoption. It is not necessary, however, to enter into a consideration of 
this question at present and it is immaterial for present purposes whether 
the ruling is correct or erroneous. There may certainly be two opinions 
in regard to it. That ruling, however, may fairly be regarded as an 
authority for the principle on which the adoption in this suit is alleged to 
be invalid. 

[300] In Parbati v. Snndar (2), Petheram, C.J., and Brodhurst, .1., 
held in 1885 that a Brahman cannot validly adopt his sister’s son. The 
learned Judges, as I have said above, refused “ to disturb the long and 
uniform course of decisions by all our Courts, from the earliest times, 
upon this point.” 

This case was appealed to Her Majesty in Council Their Lordships 
decided the appeal on other grounds — Snndar v. Parbati (3), — but on the 
question of adoption they expressed themselves as follows : — If it were 
necessary to determine the point, their Lordships would probably have 
little difficulty in accepting the opinion of the High Court that a Hindu 
Brahman cannot lawfully adopt his own sister’s son” (p. 56). This is a 
very strong expression of opinion, and although for the purposes of the 
case before their Lordships it was obiter, this expression of opinion, coming 
as it does from the highest tribunal, is entitled to the gi*eatest weight. 

I have not referred to the case of Lnchmee Nauth Bao Naik Kaleya 
V. Musammat Bhina Baee (4) because, although in that case the Pandit 
expressed the opinion that the adoption of a sister’s son was invalid, the 
question was not decided by the Court, as the case was disposed of on 
other grounds. 

The only cases in Upper India in which it is said a contrary view 
was held were: (i) Bam Ghunder Chatterjea v. Sumboo Chunder Chatter- 
jea (5), decided in Bengal in August 1610 : (ii) a case from the District of 
Mirzapur, decided on 18th July 1808, being case No. XII in Sir William 
Macnaghten's Principles and Precedents of Hindu Law, Vol. II, p. 185; and 


<21 8. A. 1. 

(5) 1 Mor. Dig. 16. 


Jl) 7 N.W P. 117. 

(4) 7 8 D A. N.W.P. 441. 
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(iii) Choivdree Puruiessur Vutt Jha v. Hunocvian Duit Roy (1), decided on 
IBth December 1837. In the first of those cases the adoption of his 
sister’s son by a Brahman was held to be valid, but accoroing to Sir 
Francis Macnaghten the doctrine which prevailed in that case was overiuled 
by a subsequent proceeding in the Supreme Court (see Considerations 
on Hindu Law, [301] pp. 16G, 168): so that the authority of that case has 
ceased to be of any value. As for the second case referred to above. Sir 
William Macnaghten was of opinion that it was a case of Sudras. The ques- 
tion put 10 the pandiis was whether a daughter’s son wlio had been adopted 
by his maternal grandfather was entitled to inherit the estate of the 
maternal grandfatlier either as his adopted son or as his daiigliter’s son in 
preference to liis brother and ne))hews. From the nature of the question 
put and the answers given, it is evident that the adoption was assumed to 
be valid, and no question arose as to tlio validity of the adoption. It does 
not appear whetlier the case was one between members of the three 
higher classes, and as tlie validity of the adoption was not questioned, 8ir 
William Macnaghten was justified in his conclusion that the parties 
were Sudras, among wliom such an adoption is admittedly valid. 
This case cannot therefore be regarded as an authority in support of 
the validity of an adoption like the one in question. There is no reason 
for assuming that the case was not one among Sudras. Had the parties 
concerned in it belonged to the tliree superior classes, the prol)abilities are 
very great thar. I he validity of the adoption would have been called into 
question. Taking the case in the light most favourable to the appellant, 
it is not an authority one way or the other. The third case mentioned 
above was that of the adoption of a sister’s son in tlie Kritriuui form. As 
an adoption in that form varies in important particulars from an adoption 
in the Dattaka form, that case is no authority on the question with which 
we have to deal. It is thus clear that except in one case, which was a 
case between persons governed by tiie Dayabliaga and not tlie Benares 
school, and which, again, was apparently overruled in subsequent proceed- 
ings, it has been uniformly held by the Coui'ts in Upper India since 1815, 
that the adoption of a person related to the adopter in the way in which 
the appellant was related to Madho Singh is invalid. 

Turning to the Presidencies of Madras and Bombay we find that it 
was held in Narasamvial v. Bala Raiiia Gharlii (2) that the adoption 
of a sister’s son was invalid; that in Jivani Bhai v. Jivu Bhai (3) 
[302] and Gopalaifijan v. RayhnjMti Ayyan (4) a similar decision was 
aiTived at ; that in Minakshi v. liamanada (5) a Full Bench lield that “ it 
is the general rule of Hindu law that there can be no valid adoption 
unless a legal marriage is possible between the person for whom the 
adoption is made and the mother of the boy who is adopted in her maiden 
state.” The cases of Vishnu v. Krishna {Q) \ Vayidinada v. Appu(l), 
and Virayyav. Han unianta iS), referred to by the learned vakil for the 
appellant, were decided on the ground ol the existence of a special usage 
sanctioning the adoption in question in each of those cases. 

The case of Ramalinga Pillai v. Sadasiva Pillai i9) was decided 
by their Lordships of the Privy Council on the ground that the adoption 
of the respondent had been admitted by the appellant. The marginal note 
in the report is misleading, as the case was one really of Sudras and not 

(1) 1 Morley 19 = 6 8.D.A. R^p. 192= Mor. Dig. tit, ** AdopiioD,” 61. ^ 

12) 1 M.H.C.R. 420. (8) 2 M H.C R. 462. (4j 7 M.H.C.R, 250 

15) 11 M. 49. <6} 7 M. 8. (7i 9 M 44 

(9iUM. 469. (9) 9M.I.A. 606. ' ’ 
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of Vaisyas [see Jivani Bhai v. Jicu Bhai (1)J . This case’is therefore no 
authority on tlao question before us. 

In Bombay, so far back as 1821, the Sastris declared in the case of 
Haebut Jiao Mankur v. Gohtiid Mao Balwant Mao Mankur (2J (cited in 
West and Biihler’s Hindu Law, p. 1027) a son of a daughter, a sister or 
a mother’s sister to be ineligible for adoption except among Sudras. In 
Qo^ml Narhar Safray v. Hanvant Ganesh Sofray (3) it was held that 
Brahmans, Kshatriyas and Vaisyas are absolutely prohibited from, and 
incapable of, adopting a daughter’s or sister’s son or the son of any other 
woman whom they could not marry by reason of propinquity.” All the 
previous cases were cited and considered and they showed a consensus of 
opinion on that side of India on the point. This case was followed in 
Bhagirthi Bai v. Madha Bai (4). Tlie only case in which a contrary 
opinion was expressed was that of Ganpat Bar Vireuhvar v. Vithoba 
Ehandappa (5) in which the parties were Vaisyas; but [303] the judg- 
ment was based solely on the decision of the Privy Council in Mavialinga 
Pillai V. Sadastva Pillai (6) referred to above, which was really a case of 
Sudras ; so that the ruling last referred to was founded on a misconcep- 
tion and was clearly erroneous. 

We have thus, as Mr. Mayne says (§128), “ a singularly strong series 
of authorities in all parts of India forbidding the adoption of the son of a 
daughter, a sister or of an aunt.” From a comparison of the reported 
cases it appears that the cases affecting tbe present question were more 
numerous in the Southern Presidencies than in Upper India. It is a 
well-known fact that the rules of marriage and adoption are more lax in 
Southern and Western India than in these Provinces, and consequently 
usages of maiTiage and adoption have come into vogue in those presiden- 
cies which have given rise in those presidencies to a larger amount of liti- 
gation involving questions of adoption than in Upper India. It has been 
truly observed by Mr. Mayne (§92) that the effect that every adoption 
must liave upon the devolution of property causes every case that can be 
disputed to be brought into Court. Notwithstanding the spiritual benefits 
which are supposed to follow from the practice (of adoption) it is doubtful 
whether it would ever be heard of if an adopted son was not also an heir. 
Paupers have souls to be saved, but they are not in the habit of adopting.” 
The uniformity of decisions on the question of the validity of the adoption 
of a daughter’s son, a sister’s son or the son of an aunt, and the paucity of 
cases in which such decisions wt-re given in Upper India, raise, in my opi- 
nion, the irresistible inference that such adoptions are rare, if not unknown, 
and that the usage of the Hindus of these provinces is to regard such adop- 
tions as invalid and not to resort to them. Had such adoptions been com- 
mon or numerous there would undoubtedly have been a large amount of 
litigation in connection with them. As every adoption had the effect of 
diverting the devolution of property from its ordinary channel every person 
who would otherwise have succeeded to the property which passed into the 
hands of the adopted son, would undoubtedly have [304] contested the 
validity of the adoption and the right set up by the adopted son. Not a 
single case in these provinces has been brought to our notice in which 
such an adoption was held to be valid, and in the few cases which appa- 
rently went into Court it was held to be invalid. It is from a similar 
absence of rulings validating an adoption in a similar case, and the 

(1) 2 M.H C.R. 469. (9) 2 Borrodaile, 87. 13) 8‘B. 273. 

(4) SB- 298. (5) 4 B.H.O.R., 130 A.O.J. (6; 9 M.I.A. 506. 
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existence in that case of rulings declaring the adoption to be void, that m 
Ttilshi Ravi v. BiJiari Lai (1) a similar inference was drawn by the 
learned Chief Justice and the other learned Judges of this Court. As 
in my judgment it may be fairly inferred that the usage of the people 
of these Provinces is in accordance with the doctrine uniformly laid down 
by the Courts ever since 1815, and that that doctrine has thusieceiv- 
ed the sanction of usage, the duty of a Judge in tins country, as laid 
down by their Lordships of the Privy Council, is plain. In The Coilcctor 
of Madura v. Moottoo Ramalimja Sathuijathy (*2) their Lordships said 
(at page 436) “ The duty, therefore, of an European Judge who is under 

the obligation to administer Hindu law, is not so much to inquire whothoi 
a disputed doctrine is fairly deducible from the earliest authorities, as to 
ascertain whether it has been received by the particular school which 
governs the district witli which he has to deal, and has tliere been sanction- 
ed by usage. For. under the Hindu system of law. clear proof of usage 
will outweigh the written text of the law." Having regard to these 
observations of their Lordships, it is our duty to give effect to the usage 
which, in my judgment, must be inferred to exist in these provinces, and 
it is not necessary to consider whether tlie usage has tlie sanction of tlie 

texts of Hindu law. e ^ • 

It is a fact which does not admit of question that the right of adop- 
tion is not, according to Hindu law, a right unrestricted by limitations. 
On the contrary, that law imposes on the right of adoi)tion various and 
important limitations as to the capacity of the person adopting, of the per- 
son giving in adoption, and of the person taken in adoption ; and when 
any of those capacities is absent or defective an adoption is void accoiding 
to that law. Where, therefore, [305] an adoption, which is alleged to be 
valid, is set up in opposition to the rigid of succession of a person who 
would, in the absence of an adoption, succeed to the property of a deceas- 
ed person, the validity of that adoption should, in ray opinion, be estab- 
lished by the person who sets up the adoption, and the issue is not on 
the person who asserts the contrary. Where, as in this case, a uniform 
course of rulings has pronounced against the validity of an adoption like 
the one in question, and has thus given rise to an inference of usage, 
albeit the texts and commentaries may be conflicting, any one asserting 
such an adoption to be valid must found his assertion on the basis of a 
speci£c usage to the contrary, which he must clearly establish. It is, I 
conceive, a usage of this description to which their Lordships of the Privy 
Council referred, and it does not seem tome that their Lordships meant 
to lay down that every disputed question of Hindu law should be decided 
solely with reference to usage. It has not been alleged in this case that 
a usage obtains among persons of the class to which the parties to this 
suit belong or in the particular locality in which this suit has arisen 
which validates the adoption set up by the appellant. 

It may be that a contrary usage prevails in the Western and Southern 
Presidencies. Having regard to the fact that the rules of marriage and adop- 
tion are lax in those presidencies, and are not so strictly enforced there as 
they are in these provinces (see West and Biihler, p. 888, and I. L. R., 
9 All., p. 328), to the fact, for example, that a marriage between the 
children of a brother and a sister is common in the South, whilst such a 
marriage is regarded as incestuous in these provinces and is wholly un- 
known among Hindus of the higher castes, it is not surprising that such 
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a custom should exist in those presidencies. It may also be that a similar 
custom prevails in the Punjab, but there is nothing to suggest that it ob- 
tains in these provinces or in that portion of Lower Bengal which is 
governed by the Benares School of Hindu law. Mr. Golap Chandra 
Sarkar’s assertion (Tagore Law Lectures, 1888, p. 335J that instances 
of the adoption of a daughter’s son or sister’s son among the 
Brahmans of Bengal are not rare is, as far [306] as I am aware, 
not well founded ; and I have the autiioricy of a late eminent 
Hindu Judge of the Calcutta High Court to say that not only is such 
adoption unknown among the Bralimans of Bengal, but it is rare 
even among Sudras, In these provinces, except among Jains, who are not 
ordinarily governed by the Mitakshara law. and who have a special 
custom of their own. the adoption of a daughter’s son or sister's son or a 
mother’s sister’s son among the three higlier classes, is, as far as my 
judicial experience goes, uncommon ; and in the course of my experience as 
a judicial othcer in these provinces, extending over a period of twenty- 
three years, I cannot cali to mind a single instance, except the present 
case, in which such an adootion among the three higher castes was » 

alleged to have taken place or was asserted to be valid. The non- 
existence of any reported casein these provinces in which an adoption of 
this description was held to be valid, the existence of a uniform and long 
course of decisions in which such an adoption has been held to be invalid, 
and the paucity of cases in which the validity of such an adoption was 
questioned, in my opinion, raise, as I have said in another part of this 
judgment, the inference of a usage in conformity with the rulings. As 
it has not been asserted in this case that a contrary usage exists among the 
particular class or in the particular locality to which the parties to this 
suit belong, wo are, in my judgment, bound to hold, in accordance with 
the long and uniform course of rulings in all parts of India, that the 
appellant’s adoption was invalid. Having regard to those rulings, to the 
almost total absence of a conflict of authorities based on reported cases, 
and to the strong cxnression of the opinion of their Lordships of the 
Privy Council on the point in the case of Sundar v. Parbati (1) the 
question can no longer be I'egarded as res Integra. 

Assuming that the question is still an open one, the next point to be 
considered is whether the case-law on the subject, to which I have refer- 
red above, is in accordance with the rules of Hindu law. That they -are in 
accordance with the authority of modern European text-writers on Hindu 
law is undoubted, and is indeed [307] conceded. The rule relating to the 
capacity of the person to be adopted is thus stated in Mayne’s Hindu 
Law and Usage, §. 123 (5th edition, pp, 141 and 142) : — “The restrictions 
upon the selection of a person for adoption appear . . to rest upon the 

theory, that as the object of adoption was ibe performance of religious 
rites to deceased ancestors, the fiction of sonship must be as close as 
possible. Hence, in the first place, the nearest male sapinda should be 
selected, if suitable in other respects, and if possible a brother’s son. as he 
was already in contemplation of law a son to his uncle. If no such near 
sapinda as available, then one who was more remote; or in default of 
any such, then one who was of a family which followed the same spiritual 
guide, or, in the case of Sudras, any member of the caste. ... In 
the second place, no one can be adopted whose mother the adopted 
{sic. adopter) could not have legally married. ’’ “ The rule so laid down, “ 
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says the learned author, as is indeed the fact, * was stated by Mr. Suther* 
land, both the Macnagbtens and both the Stranges, and, as limited to the 
three regenerate classes, it has been afQrmed by a singularly strong series 
of authorities in all parts of India as forbidding the adoption of the son 
of a daughter, or of a sister or of an aunt." 

The case-law on the subject is thus supported by the unanimous 
opinion of celebrated European writers on Hindu law, who have hitherto 
been held to be high authorities on the subject. The only dissentient 
opinion is that of Dr. dolly (Tagore Law Lectures for 1883', who for 
reasons similar to those expressed by Mr. Mandlik in his able notes to the 
translation of the Vyavahara Mayukha, thinks that ‘‘there is very little, 
if anything, in the Sanskrit treatises to warrant the formation of such a 
rule" (p. 163). The authority of European writers, it is contended, is 
founded on the following passage in Sutherland’s Synopsis (Stokes’ Hindu 
Law Books, p. 664j; — ' The hist and fundamental principle is tuaC 
the person proposed to be adopted be one who by a legal marriage 
with his mother might have been the legitimate son of the adopter. By 
the operation of this rule, a sister’s sou and offspring of other females, whom 
the adopter could not have espoused, and one of a ditTereot class, are 
[308] excluded from adoption." .\nd it is urged that the rule so laid 
down is different from that propounded in the Dabtaka Mimansa (Sec. V, 
§ 16 et seq.) and Dabtaka Chandrika (Sec. II, 8) on which it professes 
to be founded, that consequently the other European text-writers have 
been misled into adopting a rule for which there is no foundation in Hindu 
law, and that the Courts in accepting that rule have been misled by 
those text-writers. It must be borne in mind that Mr. Sutherland’s 
Synopsis contains what must be regarded as the inferences drawn by him 
from the two works referred to above. Those two works were literally 
translated by him from the urigioal Sanskrit into the English language. It is 
not contended that tbe translations tbemselves are erroneous except in 
regard to minor verbal matters. On tl )0 contrary all the recent critics of tbe 
rule laid down by Mr. Sutherland have conceded that his translation of the 
original text bearing upon the present question is correct enough. There is 
therefore no valid reason for the cootentioD that all other European writers 
and tbe learned Judges, both European and Indian, who have pronounced 
an opinion on tbe question have been guided simply by the inferences drawn 
in his Synopsis by Mr. Sutherland from the texts of the Dattaka Mimansa 
and tbe Dattaka Chandrika. According to the texts of tbe Dattaka Mimansa 
and the Dattaka Chandrika the test of eligibility for adoption is “ the 
capability to have been begotten by the adopter, through appointment, and 
80 forth." (Dattaka Chandrika, Sec. V. § 8, and Dattaka Mimansa, 
Sec. Y, § 16.) Tbe authors of the Dattaka Chandrika and tbe Dattaka 
Mimansa referred to the ancient practice of Niyoga, i.e., the practice of 
begetting a child by appointment, which has now become obsolete, and is 
prohibited in tbe Kaliyug \ and Mr. Sutherland apparently confused it 
with marriage. But, as shown in the judgment of the Full Bench of 
tbe Madras High Court in Minakski v. Bamanada (1), marriage was 
not possible where Niyoga was impossible, and therefore, in laying 
down tbe rule that it was illegal to adopt tbe offspring of a female whom 
the adopter could not have espoused, Mr. Sutherland did not propound a 
theory which could not be legitimately inferred from the Dattaka Cban- 
[309] drika and the Dattaka Mimansa. And so far as tbe question now 
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before us is coDceroed, the European text-writers who have followed 
Mr. Sutherland have not fallen into gross error. I may add that besides the 
learned European scholars and Sanskritists who have accepted the rule 
forbidding the adoption of the sou of a daughter or of a sister or of an anut, 
enunciated by Mr. Mayne in ^ 123 of the Fifth Edition of his work, 
namely, Mr. Sutherland, both the Macnaghtens, and both the Stranges, 
and Messrs. West and Biihler (see Hindu Law, p. 1028), two Hindu 
lawyers, namely, Babu Shyama Charan Sarkar, the author of the Vyavas- 
tha Darpan and the Vyavastha Chandrika, and Mr. Siromani, the author 
of Commentaries on Hindu Law, have adopted the same rule (see Vyavas- 
tha Chandrika. Vol. IT, pp. 73 and 75, and Siromani’s Commentaries, Second 
Edition, p. 165 et seq). The only writers who have expressed a contrary view 
are Mr. Mandlik, Mr. Golap Chandra Sarkar and Dr. Jolly. They do not 
deny that tho Dattaka Chandrika, tbeDattaka Mimansa, and the works of 
several other commentators are authorities in support of the view which 
is opposed to their own. They only question the value of those authorities. 
How far their objections to the value of those authorities ought to prevail 
I shall consider later on, but I may observe that notwithstanding the 
criticisms of Mr. Mandlik, a Full Bench of the Madras High Court in 
Minakshi v. Ramaiiada (1) and a Full Bench of the Boocbay High Court 
in Waman Raghupati Bova v. Krishnaji Kashiraj Bova (2), have upheld the 
authority of the Dattaka Chandrika and the Dattaka Mimansa on questions 
of adoption. We have thus not only a uniform coarse of rulings of all the 
Courts in India since 1815 in support of the position that the adoption of 
the mother's sister’s son is void, but we have also the almost unanimous 
opinion of modern writers on Hindu law, European and native, that such 
adoption is invalid. 

Let us now consider whether the case-law and the authority of 
modern wi iters on the subiec*; are wholly opposed to and inconsistent 
with what is regarded as the sacred laws of the Hindus. [310J No 
doubt the “ Hindu law must,” as observed by the learned Chief Justice 
in Beni Prasad v. BardaiBibi (3). “be ascertained from a consideration of 
the text of that law and of the authoritative commentaries, and not by 
attempting to construe the mistaken and misleading translations or un- 
authorized interpolations of English translators” (pages 79 and 80). 


The sources of Hindu law, I need hardly point out, are tho Srutis or 
Vedas, the Smritis or the institutes of the sages, and the commentaries 
and digests. The commenbarios and digests were written or compiled by 
later writers with the object of reconciling discrepancies in tho sayings of 
the sages, and laying down complete and consistent codes of rules on 
different branches of law. Tne commentaries and digests, therefore, form 
an important part of the authorities on Hindu law, and have become, as 
the learned Judges of the Madras High Court have held, "new law 
sources.” According to Mr. Morley (Introduction to the Digest, p. 201^) 
" for final authority in deciding questions of law, recourse must be had to 
Commentaries and DiKests,” and it is these commentaries which, as pointed 
out by theii Lordships of the Privy Council in the Eamnadcase (4), have 
given rise to the different schools of Hindu law. The Mibakshara, which 
in these provinces regulates niost questions of Hindu law, is itself on y 
a commentary, and so are the Dayabhaga and the Vyavahara Mayukba, 
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which ave of supreme authority in the Provinces of Beneal and Bombay 
respectively. 

Among the commentaries on the law of adoption are the Dattaka 
Mimansa and the Dattaka Chandrika. and both of them, and especially 
the former, have hitherto been regarded as the highest authorities in tlie 
Benares School on questions of adoption, .\ccordiog to Sir William Mac- 
naghten, * in questions relative to the law of adoption, the Dattaka Mimansa 
and the Dattak i Chandrika are equally respected all over India.” and the 

former is held to bn the infallible guide in the Provinces of Mithila and 
Benares.” (Preliminary Remarks, p. xxiii.) This opinion was accepted by 
Morlev in tiio Introduction to his Digest (p 217). and the same appears to 
have [311] been the view of Mr. Colebrooke (see Strange s Hindu Law, 
Vol. n, p. 133, edition of 1830), and of Sir Thomas Strange himself. In the 
letter written by him to Lieutenant-Colonel Blackhurne, dated 9th May 
1812, Vol. II. p. 184, lie said that the Dattaka Mimansa by Nanda 
Pandita was “ the highest authority upon the subject of adoption.” The 
same was the opinion of the eminent Hindu lawyer Babu Shyama 
Charan Sarkar iPreface to the Vyavastha Chandrika. p. 23. and Preface 
to the Vyavastha Darpan. p. 13). Mr. Sirbadhikari, in the Tagore 
Law Lectures for 18H0, declared the Dattaka Chandrika and the Dattaka 
Mimansa to he "the reigning authorities ” on adoption in all schools 
(p. 519), and Mr. Siromani in his Commentaries on Hindu Law has recog- 
nised the high authority of those two commentaries on questions of adop- 
tion. The late Mr. Justice Dwarka Nath Mitter, one of the most eminent 
Hindu Judges who ever sat on the Bench, expressed the opinion 
that the Dattaka Chandrika and the Dattaka Mimansa *' are undoubt- 
edly entitled to bo considered, and have been always considered, as 
the highest authorities on the subject of adoption” [Rajendro Naroin 
Lahoree v. Saroda Sonduree Dabee (1)] and Mr. Justice Romesh Chandra 
Mitter, in the judgment of the Full Bench in CJma Sunker Moitro v. 
Kali Komul Mozumdar (2) declared, with the concurrence of his learned 
colleagues, that the two treatises had been always accented through- 
out India as conclusive on questions relating to adoption. Dr. Guru 
Das Banerji fat present a Judge of the Calcutta High Court), in his 
Tagore Law Lectures for 1878, considered the Dattaka Mimansa to be the 
“ highest authority in the Benares School in matters of adoption ” (p. 364). 
Mr. Justice Nanabhai Haridas concurred with Sir Michael Westropp, 
C. J., in holding the two treatises to bo of the highest authority in 
Bombay next to the Vyavahara Mayukba [Lakshmappa v. Ramava (3)]. 
Mr. Justice Muttusami Ayyar in the Full Bench case of Mhiakshi 
V. Ramanada (4) maintained the high authority of those treatises 
on questions of adoption. In Tulshi Ram v. Behnri Lai (5) Mr. 
[312] Justice Mahmood expressed the opinion that the Dattaka Mimansa 
of Nanda Pandita was "a very high authority” in the Benares School 
upon questions of adoption, and that “ the authoritativenese of the book, so 
far as the Benares School was concerned, had been fully recognised ’ 
(p. 341) ; and he did not resile from that opinion in Beni Prasad v. Hardi 
Bihi (6). The authority of the Dattaka Chandrika and the Dattaka 
Mimansa was recognised by the Lords of the Privy Council in The 
Collector of Madura v. Moottoo Raimlinqa Satkupathy (l). Their Lord - 
■ships said at page 437 : — *' Of the Dattaka Mimansa of Nanda Pandita 

(1)15W. R. 648. (216 0.256 (265). (3) 12 B.H.C R- 364. 

(4) 11 M. 49. (5) 12 A 328. (6) 14 A. 67 (208). 

(7) 12 M.I.A, 397. 

525 


1895 

June -27. 

Full 

Bench. 

17 A. 294 
(F.B.) = 

15 A.W N. 
(1893) 167. 



1895 

June 27. 

Full 

Bench. 

17 A. 294 
(F.B.) = 
15 A.W.N. 
(1895) 167. 


17 All. 313 INDIAN DECISIONS, NEW SERIES [YoL 

and the Dabtaka Obaodrika of Devan aud Bhatta, two treatises oo the 
particular subject of adoption, Sir William Macnaghten says that they are 
respected all over India, bub that when they differ the doctrine of the 
latter is adhered to in Bengal, and by the southern jurists, while the 
former is held to be the infalliable guide in the Provinces of Mibhila and 
Benares.” In Waman Eaghupati Bora v. Krishna ji Eashiraj Bova('\), 
a Full Bench of the Bombay High Court said that the Dattaka Mimansa 
and Dattaka Chandrika bad been regarded in that Court as the leading 
authorities on the subject of adoption, and that in spite of the criticisms 
of Mr. Mandlik to the contrary, that Court “ did not see reason to depart 
fi*om the standard it bad uniformly applied in appreciating the value of 
the different text writers.” A Full Bench of the Madras High Court also 
maintained similar views in the case of Minakshi v. Eamanada (2) to 
which I have referred above. 

We have thus a singular consensus of opinion as to the high authority 
of the Dattaka Mimansa and tlie Dattaka Chandrika on questions of 
adoption. It is said that those two treatises have become widely known 
to tlie Judges and to European text-writers by reason of the fact that 
they were translated by Mr. Sutherland, and he set a high value on them, 
and that among Hindu lawyers and the Hindu public they are not known 
and their authority is not followed. Whatever the state of things may be 
in the Presidency of Bombay, there does nob appear to me to be any 
warrant for the above [313] statement so far as these Provinces are 
concerned. Nanda Pandita, the author of the Dattaka Mimansa, was, 
according to the account furaished to Mr. Mandlik by the well-known 
Pandit Balshastri of Benares, a resident of that city. His ancestors 
removed from Bedar in Southern India to Benares. He wrote his 
commentary on Vishnu entitled Kesava Vaijayanti, in 1633 A. C. (Siro- 
mani’s Hindu Law, p. 37). The Dattaka Mimansa is supposed to be a 
later work, bub as reference is made to it in the Vaijayanti (see chap. 24) 
it seems to have been written before, or at least contemporaneously 
with, the Vaijayanti. It must, therefore, have been written in the 
early part of the seventeenth century, that is, between two hundred 
and fifty and three hundred years ago. The Dattaka Chandrika 
was written a few years earlier, and it is wholly immaterial whether the 
author of it was a person of the name of Kuvera, a native of Bengal, as 
Mr. Mandlik sa^'s, or Devanand Bhatta, as stated by Mr. Sutherland. 
There can be no doubt as to the authenticity of that work, and I am not 
prepared to place any value on the story which Mr. Golap Chandra 
Sarkar has stated to the contrary in his Tagore Law Lectures. A printed 
edition of both the Dattaka Chandrika and the Dattaka Mimansa appeared 
in Calcutta in 1817, and a translation of them into English by Mr. 
Sutherland was published in 1821 (Morley’s Digest, Introduction, p. 216). 
From Mr. Sutherland’s Preface the translation appears to have been com- 
menced about 1814 and completed in 1819 (Stokes’ Hindu Law Books, 
page 529), and the translation apparently did not become known to the 
public until some time in 1821. There is, however, clear and unmistak- 
able evidence to show that the two works were well known to Hindu 
pandits and lawyers. 

In the second volume of Macnaghten’s Principles and Precedents of 
Hindu Law, where he has collected the opinions of Hindu law officers upon 
questions propounded to them, I find that as authorities for the answers 
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given to the questions put to the pandits in Case XVIII (pp. 197, 198, 109) 
they, on 20th April 1810. referred both to the Dattaka Mimansa and the 
Dattaka Chandrika. In the case of Raja Siimsheer Mul v. Rant Oilroj 
Koomcar (Case XIV, p. [3I4] 189), which was a case from the Gorakhpur 
district and was decided on the 3rd January 1815, the Dattaka Mimansa 
was relied upon, arid it was distinctly stated in the opinion of the Hindu 
law officers that the adoption referred to in that case was “allowable ac- 
cording to the Dattaka Mimansa, which is current in Gorakhpur.” Simi- 
larly the opinion expressed in Case V fp. 180) on 19th March 1815, was 
stated to be “ conformable to the doctrines of Manu, tlie Vyavaliaratatwa, 
the Dattaka Mimansa and otlier law books.” In 1823. 1824 and 1826 
both the Dattaka Mimansa and the Dattaka Chandrika were referi-ed to 
by the pandits in thecases mennoned in pages 175, 179 and 183. Turning, 
again, to Strange’s Hindu Law, I find under Respousa Vrudcntum," a 
case decided by the Provincial Court of Masulipatam on 27th July 1809 
(Vol. II, p. 103) in which the pandit in his answer referred to the 
Dattaka Mimansa aiul tire authority of Sakala quoted in it. Mr. Mllis, 
in a paper communicated on Kv.h -\ugust 1812, referred “to a correct 
copy of Nanda Pandita’s Datt ika Mimansa procured at M-tdras.” (Strange’s 
Hindu Law. Vol. 11. p. 169h In the case of Raja JlainiunchuU Sin<ik 
V. Roomer Gunsceam Singh (1) whicli was a case from the Ltawah dis- 
trict, instituted in 1810 and decided in 1813 by the Provincial Court, 
and in 1817 by theSadar Dewani Adalat of Hengal, within whose jurisdic- 
tion the district of Ktawah then was, the pandits referred to tlie Dattaka 
Mimansa “ as in force in tlie /ilia Ltawali.” Tlie pandits of the Provincial 
Court of Bareilly no doubt referred to the Mitakshara and the Vyavahara 
Mayukha, a work of autliority in Bomliay : but it must he borne in mind 
tliat the Mayukha also deals with the question of adoption, and being, 
like the Mitakshara. a commentary on Jajnavalkya, it could with propriety 
be referred to at the same time witli the Mitakshara. It is thus clear flint 
even before Sutherland liad commenced to translate the Dattaka Chandrika 
and the Dattaka Mimansa. those works were well-known among Hindu 
pandits as authorities on questions of adoption not only in Northern India, 
but also in the Presidency of Madras. It is truetliat no reference is made 
to them in Colebrooke’s Digest of Hindu Law compiled in 1796, but it must 
be remembered [315] that in the Digest very little prominence was given to 
the question of adoption. It may be that Jagannath Tarkapanchanan, 
the author of the Vivadabhangarnava, which is the original of Colehrooke’s 
Digest, was not aware of the Dattaka Chandrika and the Dattaka Mimansa 
or did not consider them to be works of authority, but tlm Privy Council 
m Rungama v. Atchatna (2) followed those treatises in perference to Jagan- 
nath’s work. Besides, wliatever may be the authority of Jagannath Tar- 
kapanchanan in the Bengal school he is not regarded as an authority in 
the Benares school, and his own translator, Mr. Colebrooke, said of him 
that we have not here the same veneration for him when lie sneaks in 
his own name ” (Strange’s Hindu Law, Vol. II, p. 176). Mr. Colebrooke, 
himself, as I have said above, considered the Dattaka Mimansa to be a 
work of authority. In a letter wliich he wrote to Sir John Royds on 
Uth ^March 1812, he said with reference to that treatise, that it 
was ’ no doubt the best treatise on Hindu adoption ” (Strange’s 
Hindu Law, Vol. TI. p. 133). I need hardly add that Mr. Sutherland 
considered the Dattaka Mimansa and the Dattaka Chandrika to be works 
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of great authority. In the Preface to his translation he said “ the Dattaka 
Mimansa is the most celebrated work extant on the Hindu law of 
adoption. Its author, Nanda Pandita, has attained considerable literary 
pre-eminence.” “ The Dattaka Ghandrika ... is a work of autho- 
rity, and supposed to have been the ground work of Nanda Pandita’s 
disquisition " (Stokes’ Hindu Law Books, p. 527). The reason why, 
among all others, he selected the two works for translation was that, 

” justly or unjustly,” they were held in estimation, and that such was 
the fact I have shown from the references made to them by pandits so 
far back as 1809 and 1810. 

It is true that the Dattaka Ghandrika and the Dattaka Mimansa are 
works of a comparatively recent date, though they are now more than two 
hundred and fifty years old. But the law of adoption is itself of recent 
development. In early times when there were twelve modes of affiliating 
sons, the adopted son held a very unimportant and inferior position. But as 
with the growth of time the Hindu mind [316] formed different conceptions 
in regard to the relations of the sexes, and all other forms of affiliation fell into 
desuetude, adoption came into great prominence, and in modern times the 
only sons who received recognition were the son born and the adopted son. 
It is, therefore, natural to expect that it is modern writers only who 
would deal elaborately and comprehensively with the law of adoption. 
Two of the earliest treatises which treated solely of adoption appear to 
have been the Dattaka Ghandrika and the Dattaka Mimansa, and as they 
have been in existence for nearly three centuries, and have, as I have shown 
above, been recognised as the highest authorities on questions of adoption, 
not only by European text-writers, but by almost all the Hindu Judges 
who have sat on the benches of the different High Courts; by other 
eminent Judges, European and Indian ; by two Full Benches of the 
Madras and the Bombay High Courts; by their Lordships of the 
Privy Council ; by almost all Hindu text-writers : by Hindu pandits 
who have since the commencement of the present century express- 
ed opinions on questions of Hindu law, it seems to me to be 
too late now to ignore the authority of those treatises and in the face of 
such a strong array of authority one should hesitate to accept the con- 
tention of the learned vakil for the aopellant that no value should be 
placed on them. It is noteworthy that so far as the present question is 
concerned (1) the Sanskara Kaustubha; (2) the Dharma Sindhu : (3) the 
Dattaka Nirnaya (which are authorities in the Western Presidency, see 
Mandlik, p. 489); (4) the Dattaka Kaumudi (see Jolly, p. 308, and Golap 
Chandra Sarkar, p. 327) ; (5) the Dattaka Darpana ; (6) the Dattaka 
Didhibi ; (7) the Dattaka Manjari (see Sarkar, p. 327) ; and (8) the Dattaka 
Siromani (see Appendix to Dr. Jolly’s Tagore Law Lectures), are of the 
same opinion as the Dattaka Mimansa and the Dattaka Ghandrika. 

It has been observed with great truth by Messrs. West and Biihler 
fp. 865) that “ in the present day it does not seem likely that the fountain 
heads of the law will be much drawn on for new principles in the 
Law of Adoption. They are indeed too meagre to afford such principles 
save through an elaborate process of con3truc-[317]tive inference. To this 
they have been subjected by the Hindu writers for many centuries, 
and the rules deduced by these writers have in their turn been tried and 
sifted by express or tacit reference to the usages and the peculiarities of 
Hindu society, until those best suited to its needs have been ascertained 
and appropriated. The Smritis come nearer than the Veda to modem 
practice, but the most important authorities are the \vriter3 such as have 
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been referred to, whose expositions have partly embodied and partly fa- 
shioned the customary law.” A similar view was held by a Full Bench of 
the High Court of Madras in Minakshi v. Ratnaimda (1) to which I have 
often referred. The learned Judges said : — " Tlie suggestion made by 
the appellant’s pleader that we should now see whether tlie commentator’s 
interpretation by analogy was justifiable cannot be adopted. It should 
be remembered that in several instances the commentaries themselves have 
become new law-sources, owing to the adoption of the opinion expressed 
therein by the people as part of the custom u-y law. It is not possible to 
say beforehand, except by reference to actual usage, whether the opinion 
of the commentator on any particular point is part of the Hindu law as 
received hv the people : and the only course open to Courts of Justice is, 
as pointed out by Aluttusami Ayyar, J., in the Sivaganga case , — Malta 
Vadxmanadha Tcvar v. Dora Siugha Tevar (2) — to take the commen- 
taries which are accepted generally as authoritative as containing the law 
appUcabl-i ro the parties, unless they show by clear evidence that in some 
special matter the usage of the people is not in accord with tliem.” 

Those observations, in my opinion, carry great weight and they 
have my full concurrence. The commentaries, in the present days, are 
an important factor in determining what in respect of eacli particular 
question are tlie sources of Hindu law, and unless it can be shown that 
they are i!i direct violation of established rules of law as propounded by 
the Sastras, or of ancient usages clearly proved to exist in a particular 
locality or among a particular class, i heir authority sliould not be ignored 
simply on the ground that some of the [318] arguments advanced by them 
may be open to criticism. In this view, having regard to the fact that 
the Dattaka Mimansa and tl)e Dattaka Chandrika liave fortljree quarters 
of a century received judicial recognition iji all parts of India as works of 
paramount authority on questions of adoption, any one now attempting 
to detract from their value must do so on very cogent grounds. Such 
grounds have not, in my opinion, been established in this case. 

It is not disputed that according to Nanda Pandita, the author of the 
Dattaka Mimansa, juid to the author of the Dattaka Chandrika, the 
adoption of a daughter’s son, a sister’s son or a mother’s sister’s son is 
absolutely interdicted. Let us see whether this interdiction is supported 
by the texts of anv of the sages, or it is opposed to any such texts. 

Both the works roly upon the following text of Sakala. also called 
Sakalya ; — 

“ Lot one of a regenerate tribe destitute of male issue, on that account, 
adopt as a son the offspring of a sapinda relation particularly : or also, 
next to him, one born in the same general family: if such exist not, let 
him adopt one born in another family : except a daughter’s son, a sister’s 
son and the son of the mother’s sister.” (Datr. Mim., sec II, § 107) ; and 
(Datt. Chand., sec. I, ^ 11.) 

The above is Mr. Sutherland’s translation and ^Ir. Golab Chandra 
Sarkar’s translation is also to the same effect. There can be no doubt 
that the above text of Sakala contains a positive interdiction against the 
adoption of the son of a daughter, a sister or a mother’s sister. It confers a 
right with a limitation, the limitation being the exclusion of the daughter’s 
son. the sister’s son, and the mother's sister’s son. As the right exists 
with the prohibition, whoever exercises the right must abide by the 
prohibition. On this ground Mr. Golab Chandra Sarkar’s argument 
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tliafc the rule being enabling and optional the prohibition is optional also, 
is, in my judgment, fallacious. No reason having been given for the 
prohibition, it must, accoi'ding to Jaimini’s rule of construction, be held 
to be a positive and absolute prohibition, and not a mere direction. 
[319] Sakala's authority as a Sutra writer is undoubted. The principal 
Sakha of the Rig- Veda is called after his name (see Maedlik’s Introduction 
to the Mayukha, p. 8, and Siromani's Hindu Law, p. 20). He is men- 
tioned in the Sinriti Ratnakara as one of the writers of the nine purva 
(prior) Sutras. (Mandlik’s Introduction, p. 13, and Sirornani, p. 24.) In 
the Hahabharat he is named as a lawgiver (Mandlik’s Introduction, 
p. 15). In the Preface to the Vyavastha Chandrika (p. 4) he is enumer- 
ated among “ the sages who wrore on the Dharma Shastra and in West 
and Biihler (p. 28), he is mentioned as a Smriti writer, part of whose 
writings was in existence. He is also mentioned as a rishi in Colebrooke’s 
Essays on the Religion and Philosophy of the Hindu'», contributed to the 
Asiatic Researches in 1798 and 1805. No reason has been shown fo us 
to justify our assuming that the text cited in the Dattaka Chandrika and 
the Dattaka Mimansa as that of Sakala is not genuine, or that it is in- 
complete. It is too much to assume that the text was fabricated by the 
autliors of those two treatises. Portions of Sakala's writings are, accord- 
ing to West and Biihler, now extant, and had the text attributed to him 
not been genuine, there would have been no difficulty in establishing its 
falsity. It would not certainly have been allowed to go unchallenged for 
upwards of 250 years, and the several native Hindu lawyers who have 
written on adoption would not have accepted the rule propounded by him. 
There is thus the undoubted authority of Sakali in support of the rule of 
exclusion laid down in the Dattaka Chandrika and the Dattaka Mimansa. 

The next authority for Nanda Pandita’s conclusion is a text of 
Saunaka. Be. too, was a rishi of unquestioned autliority. He wms refer- 
red to as an authority even by Manu. In Chapter III, v. 16, Manu 
said ; — "According to Atri and to (Gotama) the son of Utathya, he who 
thus marries a woman of the servile class, t/ /le ^ is degraded 

instantly ; accordinq to Saunaka on the birth of a son, if he he a warrior” 
(See Sir William Jones’s translation of the Manava Dharma Shastra, edi- 
tion of 1863, p. 49; also Sacred Books of the East, Vol. XXV, p. 78). 
The Saunaka Smriti [320] is in existence, and has b^en partially trans- 
lated by Dr. Buhler in the Journal of the Asiatic Society, Vol. 35, Part I,, 
p. 149 et seq. Portions of his ^ext bearing on the present question 
are cited in the Dattaka Mimansa (Sec. II, § 74. and sec. V. §§ 16 and 
18). A translation of the whole texr; is given in Mr. Golan Chandra Sar- 
kar’s Hindu Law of Adoption, p. 308. That portion of it which has been 
reproduced in the Vyavabara Mayukha has been translated at pp. 52 
and 53 of Mr. Mandlik's book, and Mr. Mandlik has in a subsequent 
part of his work given a translation of his reading of a portion of the text-.. 

The rule which Nanda Pandita has deduced from the text of Saunaka 
is that no one is eligible for adoption between whom and the adopter there 
is incongruity of relationship {virudha sambandha), and as the incongruity 
which exists between a person and bis daughtei’s sou or sister'.s son or 
his mother’s sister's son is such as would prevent the latter being the son 
of the former, the latter cannot be adopted by the former. *' The test for 
determining whether an affiliation involves incongruous relationship is,” 
accordiijg to Nanda Pandita, "the capability to have sprung from (the 
adopter) himself through an appointment (to raise issue on another’s wife)-' 
and BO forth” (sec. V, S 16). 
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It must be borne in mind that the object of adoption being the aililia* 1895 
tioD of a BOD for spiritual beDefit and the prepetuation of lineage, the June 27. 
ancient writers on Hindu law were anxious that the adopted son sliould, 
as far as may be, resemble a son born, and be able to confer spiritual Full 
benefit with efficacy. "He is to be,” as Sir Thomas Strange says (Vol. I, BENCH, 
p. 83), " at the least such as that he might have been his son.” And as — 

Mr. Mayne says (§ 94) “ he was to look as much like a real son as possible, 17 A. 294 
and certainly not to be one who could never have been a son.” It was (F B.) = 
for tl>i8 reason, it seems, that Manu ordained in Cl)apter IX, v. 168. that 19 A.W.N. 
the hoy to be adopted was to be piUra sadrisa, that is. was to resemble or (1895) 167. 
be like a son. For the same reason Saunaka declared that he should he 
putra chchhaya baham, i.e., should “ bear the reflection of a son.” Neither 
of them said in what respect the resemblance was to be. [321] With 
regard to the dictum of Manu. some of bis commentators were of opinion 
that the resemblance was to consist in the adopted son being of the 
same class as the adopter. With reference to Saunaka’s text, Nanda 
Pandita declared that the resemblance was to consist in " the capability to 
have sprung from {the adopter) himself, through an appointment (to raise 
issue on another’s wife), and so forth ; as (in the case) of the son, of a 
brother, a near or distant kinsman, and so fortli” (See. V, ^ 16); and he 
deduced the conclusion that “the brother, paternal and maternal uncles, 
the daughter's son, and that of the sister are excluded : for they bear not 
resemblance to a son” {$ 17). 

It was contended that Saunaka did not intend the words “hearing the 
reflection of a son ” to he a limiiabioo to the adoptee's capacity to be 
adopted, and that the resemblance was not intended to be antecedent to 
the ceremony of adoption. In support of this last contention, reference 
has been made to the translation of the text in question by Dr. Buhler in 
the Asiatic Researches, p. 160, which is as follows : — “ He then should 
adorn the child which (now) resembles a son of the receiver’s body, with 
the dresses and other (ornaments mentioned before). " And it is said 
that what is meant is that the boy has by reason of the ceremonies of 
giving and taking become a resemblance of the son. This contention is 
not, in my opinion, valid. The passage is thus translated by Mr. Golap 
Chandra Sarkar (p. 308), and Mr. Mandiik’s translation is nearly in the 
same terms : — 

“The giver bcimj capable of the gift should give to him with the 
recitation of the five h^:s commencing with ‘ //e yajuenn.' (The adopter) 
having taken (the boy) by both hands .... having adorned the 
boy bearing the reflection of a son with clothes and the like ; having brought 
him accompanied with dancing . . . should complete the remaining 

part of the ceremony. The whole context of this passage shows that 
prior to the performance of all the ceremonies which would complete 
the adoption, the giver should be a person ” capable of the gift, ” 
and the boy should be one “ bearing tbe reflection of a son.” It 
cannot, in my opinion, be reasonably [ 322 ] contended that tbe boy “ now 
bears the reflection of a son, ” because by reason of tbe adoption he 
does not become tbe reflection of a son but for all practical purposes he 
becomes the actual son of the adopter with all the rights and obligations of 
a real son, and I am of opinion that the meaning put on the text by Nanda 
Pandita is its true meaning. It has been fully shown in the judgment of the 
Full Bench of the Madras High Court in Minakshi v. Bamanada(l) that the 
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rule of exclusion deduced by Nanda Pandifca founded on propinquity and 
incongruous relationship is not an inconsistent rule, and all 1 need say is 
that I concur in that judgnoent and in the reasons given in it for the conclu- 
sion at which the learned Judges arrived. The object of noarriage among 
Hindus is to procreate a son able to confer spiritual benefit, and this cannot 
be done by the issue of an incestuous marriage. Hence the rules for marri- 
age within prohibited degrees. The same being the object of the procreation 
ot a son through the now ob.^olete practice of Niyoga rules of prohibited 
relationship in Niyoga were also provided. As adoption is resorted to for 
a similar object, similar rules of exclusion founded on the analogy of Niyoga 
are the necessary consequence of the requirement of Saunaka that the son 
to be adopted should “ bear the reflection of a son” that is, of a son born 
in wedlock : otherwise the efficacy of adoption would fail, as in that case 
the SOD to be adopted would bear the resemblance of the issue of an incest- 
uous connection. Hence the rule propounded by Nanda Pandita in 
section V, ^ 20, that “ such person is to be adopted as with the mother of 
whom the adopter might have carnal knowledge,” as translated by Suther- 
land, or " for the mother of whom the adopter may feel sexual love,” 
as translated by Golap Chandra Sarkar, is a legitimate inference 
from and is warranted by the text of Saunaka that the adopted son should 
bear the reflection ot a son — a text which thus imposes a prohibition on 
the adoption of oersons of the description mentioned in § 20 of section V 
of the Dattaka Mimansa. As the son of the mother’s sister comes within 
that description of persons the adoption of such a son is interdicted by 
Saunaka. 

[323] Another text of Saunaka on which Nanda Pandita relies is thus 
stated in ^ 74. section il of Sutherland’s translation: — “Of Kshatriyas, in 
their own class positively: and [on default of a sapinda kinsman] even in 
the general family, following the same primitive spiritual guide (Guru) : of 
Vaisyas, from amongst those of the Yaisya class (Vaisya jateshu)'. of Sudras 
from amongst those of the Sudra class. Of all, and the tribes likewise, 
[in their own] classes only ; aDd not otherwise. Bub a daughter’s son 
and a sister’s son are affiliated by Sudras. For the three superior 
tribes, a sister’s son is nowhere [mentioned as] a son.” The last 
two sentences are thus rendered by Mr. Mandlik {p. 491) : — “A daughter’s 
son or a sister’s son is adopted as a son by Sudras alone. In the case of 
the throe classes beginning with the Brahmana, a sister’s son [and a 
daughter’s son] are nowhere mentioned as sons.” 

The last sentence is not quoted in the extract from Saunaka given in 
the Vyavahara Mayukba (see Mandlik, pp. 52 and 53), and it apparently 
did not exist in the copy of the Saunaka Smriti which was translated by 
Dr. Biihler. If that sentence does not appear in the text, the argument 
that it was a reason for the rule propounded in the text, viz., that a 
daughter’s sou and a sister’s son can be affiliated by Sudras only, and that 
by applying Jaimini's rule of interpretation the said rule could be regarded 
only as directory, and not as mandatory, falls to the ground. If the 
sentence “ for the three superior tribes, a sister’s son is nowhere (mention- 
ed as) a son,” does as a matter of fact, appear in the text, and the weight 
of authority is that it does, Saunaka does not use it as a reason for what 
precedes (although Nanda Pandita thinks that he does), and therefore the 
text of Saunaka. as a whole, cannot be regarded as a direction merely. 
The text appears in several manuscript copies of the Saunaka Smriti now 
in existence. As I read the text, it lays down the rule as to the classes of 
persons from among whom the boy to be adopted should be selected ; and it 


532 


BHAGWAN SINGH V. BHAGWAN SINGH 


17 All. 325 


Ylll.] 


provides an exception to that rule in the case of a daughter's son or a sister’s 
son who, it says, is not elifpble for adoption except among Sudras, and is 
forbidden to the three superior classes. This text is, in nay opinion, a positive 
[321] interdiction against oho adoption of a daughter’s son or a sister’s 
son among the three higher classes and cannot be treated as directory 
merely. 

Referring to this text, Nanda Pandita says in section II, 591 : — 
“ The part of the text, (but a daughter’s son, <tc.,) propounds an exception, 
as to those of the three first tribes, with respect to the daughter’s son 
and sister’s son, inferred from the mention of propinquity in the general.” 
In §92, be says “ since (the particle ' but ’ having an exclusive import) a 
restriction, by Sudras only, is conveyed : those of the three first tribes 
are excluded," And the conclusion at which he arrives is, *’ that the 
expression 'sister’s son' (in the last sentence of Saunaka’s text, 574), is 
illustrative of the daughter’s son, and mother’s sister’s son, and this is 
proper: for, prohibited connection is common to all three” (5108). 

The result of Nanda Pandit’s argument is that he deduces the rule 
of exclusion based on pronioquity. For that rule he has, as I have said 
above, the authority of Sakala, who imposes a positive interdiction. He 
has also the authority of Saunaki, who, in requiring that the boy to bo 
adopted should boar the reflection of a son, also lays down a prohibition. 
The remainder of his text, quoted above, also imposes a prohibition, as I 
have said above. But whether that portion of his text only propounds an 
existing rule or lays down a rule which is only directory or imposes an 
absolute interdiction, Nanda Pandita has relied upon it as only illustrative 
of the rule which he has deduced — an exception to that rule existing in 
the case of Sudras only. For this conclusion he had sufficient authority 
in the texts of Saunaka. The exception in the case of Sudras does not 
make his rule inconsistent, for, as was observed by Westropp, C.J., in 
Gopal Narhar Safray v. Hanmant Ganesh Safray (1), on the strength 
of a note supplied to him by that eminent Judge and Sanskritist, 
Sir Raymond West, “ the Hindu law regarded the Sudras as slaves, and 
their marriages as little better tbau concuhinage.” 

[325] It has been contended that Nanda Pandita’s conclusion, and 
the rules propounded by him, are not supported by any text of Hanu or 
Vasishthaor Yajnavalkya. This is true: but it must also be remembered 
that those sages did not deal completely and exhaustively with the law of 
adoption as existing among Hindus, and did not lay down full and clear 
rules as to the qualifications of the persons to be adopted. The absence 
of any texts in their writings is not therefore surprising, and cannot affect 
the present question one way or the other. 

It is next urged that there is a text of Yama which is inconsistent 
with the rule laid down in the Dattaka Mimaosa and the Dattaka Cban- 
drika, and which sanctions the adoption of a daughter's son. This text 
has been quoted by Mr. Maodlik at page 463, and is as follows: — In 
the case of a daughter’s son and a brother’s son, the rule in regard to a 
sacrifice and the like does not prevail. (The act of adoption) is complete by 
a verbal gift alone, so says the holy Yama.” The text evidently refers to 
ceremonies connected with adoption and is alleged to have been quoted in the 
Sarasvativiiasa. which is a work accepted in the Bombay Presidency, but 
is of DO authority in the Benares School. Mr. Maudlik does not vouch 
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that the text appears io the Sarasvativilasa, but he says that the verse is 
quoted in the Dattaka Darpana with the preamble that “ it is said in the 
Sarasvativilasa" tiiat the text referred to was a text of Yama. We have 
thus for the authenticity of the text the fact that the Dattaka Darpana 
says that it is said in the Sarasvativilasa that Yama says that in the case 
of the adoption of a daughter’s son the rule with regard to a sacrifice 
does not prevail, and thus sanctions by implication the adoption of a 
daughter’s son. This certainly is very meagre evidence of the authen- 
ticity of the text attributed to Yama. It is not alleged that the 
text appears in the Yama Smriti and Yamadharma sastra, which 
are now extant and to which reference is made by Mr. Mandlik at 
pages 295. 296 and 297. Mr. Golap Chandra Sarkar admits at page 334 
that he has not seen the text cited in any commentary of note, and that 
he only heard Pandit Bharat Chandra Siromani repeat it to his pupils. 
[3263 It is noteworthy that Pandit Bharat Chandra Siromani does not 
refer to the text in his own work on adoption called the Dattaka Siromani. 
This circumstance raises the inference that Pandit Bharat Chandra Siro- 
mani himself did not consider the text to be authentic. It is not in the 
Yama Sanhita recently published in Calcutta. Even if the authenticity 
of the text of Yama be conceded we have a text which is in confiict with 
the text of Sakala and Saunaka. Now, where there is a conflict of texts 
there are," according to Mr. Mandlik (p. 492), “two ways in which our 
jurists get out of such a difiiculty, one is to follow either text ; the other is 
to hold that the two texts refer to different parts of the country. The 
Dattaka Nirnaya quotes an authority for the latter mode of interpreta- 
tion : — ‘ When Srutis or Smritis disagree {on any point), a difference of 
place (where they are adopted) is assumed (for the purpose of reconciling 
them).’ " And Mr. Mandlik thinks “that the existence of the nrobibition 
in reference to some parts of India, and the non-existence of it in refer- 
ence to others is . . . the real solution of ^tbe whole question." The 

text attributed to Yama may, according to Mr. Mandlik’s reasoning, be an 
authority for the adoption of a daughter’s son in the Presidency of 
Bombay, where the Sarasavatlvilasa is accepted, as an authority, but 
cannot bo regarded as of any value in these provinces, and cannot override 
the texts of Sakala and Saunaka on which commentaries, recognised as 
high authorities on this side of India for nearly three centuries, are 
founded. 

In the face of the consensus of authority to which I have referred 
above, all leading to only one conclusion, I am not prepared to accept the 
contentions of the learned vakil for the appellant which are founded on the 
criticisms of Messrs. Mandlik and Sarkar and of Dr. Jolly, most of which 
are attempts to prove that Nanda Pandita’s conclusions are erroneous. 

As for Mr. Mandlik’s objections they are based mainly on the text 
of Yama referred to above, and on the existence of a usage in the Bombay 
Presidency in conflict with the rule laid down in the Dattaka Mimansa. 

I may repeat what I have already said that, [3273 notwithstanding 
Mr. Mandlik’s criticisms, the High Courts of Bombay and Madras have 
in Full Bench refused to accept his views and to ignore the authority of the 
Dattaka Mimansa. Besides, as his arguments have chiefly for their 
basis the custom of adoption prevailing in the Western Presidency, they 
have no weight in these provinces. Mr. Golap Chandra Sarkar’s principal 
argument is that as the affirmatory rule as to the choice of the persons 
to be adopted is directory^ the exception to that rule cannot be imperative. 
This, as 1 have said above, is a fallacy and the learned vakil for the 
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appellaofe has frankly admitted it to be so. Dr. Jolly's objections have 
reference to the conclusions of Nanda Pandita, the obsolofoness of the 
doctrine of Niyoga, an<l the incorrectness of Sutherland’s marriage theory. 
These I have already disposed of. 

The only other question which lias been pressed on our con«iideration 
is whether tlie prohibition against the adontion of a inotlier’s sisters son 
is directory only or ahsoliPe. Tliis point I have already dealt with. In 
my opinion according to tlie texts ot both Sakala and Saunaka, sucli adoj)- 
tion is absoluely interdicted and void and cannot he validated hy the rule 
of factum valH. The transaction being a nullity, there could he in such 
case no factum " {per Westropp, C.J., in Lakslimappa v. liamana (1) 

We have tlius on the question of tlie validity of an adoution like that 
alleged hy the appellanc tlie texts of two Smriti writers interdicting such 
aij adoption and no positive text authori/ing it. We have against the 
validity of such an adoption the autliority of the Dattaka Miniansa and 
the Dattak L Cliandrika, which have been held to bo paramount hy almost 
all modern text writers, Ijuropean and native: hy almost all the Hindu 
Judges of the dilVerent High Courts ; hy most Idurupean and other Judges, 
some of wliom were eminent Sanskrit scholars; hy the Full Bench Hidings 
of two Iligli Courts; by Hindu Pandits an<l Sastris ever since 1>S09: an<l 
by their Loi'dships [328] of tlie Privy Council. We have the furtlier tact 
that such a loption has been condemned hy no less than eight other modern 
Hindu writers on the law of adoption, to whom 1 have referred above, who 
have lorined independent opinions of their own and have not blindly followed 
the Dattaka Mimansa and the Dattaka Chandrika. We have also the fact 
that since 1815 all the Courts in India have held sucli adoption to he 
void, and e.xcept a single case in 1810, which Sir Francis Macnaghten 
says was subsequently overruled, there is not a single reixirted case in 
any part of India in which a contrary view was held. We have then 
against the validity of the appellant’s adoption, not only a uniform course 
of judicial decisions, extending over more than three quarters of a century, 
but also the inference of the existence of a usage in conformity with what 
bas for such a long period been understood to be, and accepted as the 
law of the Benares School on the subject, and not the faintest suggestion of 
the existence of a contrary usage. We have thus against the appellant’s 
contention everyihing which in these days must be regarded as the sources 
of Hindu Ld.\\, viz., (1) Authorities of Sages and Commentators ; 
Judicial Decisions, and (3) Usage. So that, in the words of that eminent 
Judge. Mr. Justice Mahmood, “ we should be doing nothing more nor less 
than introducing not only a social, but a religious innovation, and disturb- 
ing the accepted rules of succession to property by adopted sons if we 
were to abrogate the uniform course of decisions in this part of the 
country dating so far back as 1815.” "We should,” to quote the same 
learned Judge, " be shaking settled titles and undoing the uniform 
judicial exposition of more than half a century of British rule in India, 
if we were . . to adopt the argument of the learned vakil for the 
appellant that ever since 1816 (1815 in this case) the Courts of British 
India have misunderstood the doctrines of the Benares School of Hindu 
law as to adoption.” Tulshi Bam v. Behari Lai (2). 

For the above reasons I hold that the alleged adoption of the appel- 
lant was void, and I would dismiss this appeal with costs. 
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[329] Airman, J. — I have had the privilege of reading the judgments- 
of the learned Chief Justice and my brother Banerji. It must, I think, 
he admitted that in his able and exhaustive judgment the Chief Justice 
has succeeded in demonstrating that the weight of authority against the 
legality of the adoption which the appellant seeks to set up is not by 
any means so overwhelming as Mayne and other writers on Hindu law 
have believed it to be. But when all has been said, I think there is still,, 
as is shown by my brother Banerji in his judgment, strong authority for 
holding that the adoption is illegal according to Hindu law, and that it 
is therefore incumbent on the appellant to adrluce clear proof of usage if 
he wishes tlie adoption to be maintained. This he has not done. It 
would be difficult for the other side to prove that there is no such usage ; 
but in my humble opinion there is some force in the argument which the 
learned vakil for the respondents based on the very small number of 
reported cases in which the legality of such an adoption has been 
challenged. As Mayne remarks, “ the effect that every adoption 
must have upon the devolution of property causes every case that can 
be disputed to be brought into Court.” It seems to me that, if there 
were no bar against it, a sonless Hindu would from natural affection 
prefer to adopt the son of a daughter, a sister, or a mother’s sister 
rather than the son of a more distant kinsman ; such an adoption 
if made would undoubtedly, on the authorities as they at present stand, 
be eminently capable of being disputed, and I therefore think that 
it is not unreasonable to draw an inference from the paucity of reported 
cases against the existence of any such usage. This may not be a very 
strong argument, but such as it is, it to my mind tells in favour of the 
respondent. It is true that the authors of the Dattaka Miinansa and 
Dattaka Chandrika, the special treatises on the subject of adoption, ar& 
only commentators. But the works of commentators occupy a peculiar 
position in Hindu jurisprudence. Wilson, in his introduction to Sir. W. 
Macnaghten’s Principles of Hindu and Muhammadan Law, remarks : — 
“The law books of the Rishis, even of Manu and Yajnavalkya, although 
they furnish the groundwork cf Hindu jurisprudence, are not regarded as 
prac-[330]tical guides, except when elaborated by their commentators, as- 
in the case of the Mitakshara, works of preferable weight on the systems- 
of late jurists, or separate treatises on special topics, as inheritance,, 
adoption and the like (p. XV, Introduction).” 

The authors of these t\vo treatises pronounce against the legality of 
an adoption such as that set up by the appellant. The text of Gakalya,. 
which they each cite, clearly bears out their view, and I do not think wo 
have sufficient ground for supposing that they have either invented or 
garbled this text. 

The authors of these treatises also rely on a text of Caunaka, which 
contains this passage : “ For the three superior tribes, a sister’s son is 
nowhere (mentioned as) a son.” In s. II § 108 of the Dattaka Mimansa, 
the author, Nanda Pandita, referring to the above passage of Caunaka, t 
liolds that the expression “ sister’s son ” is illustrative of the daughter’s 
son and mother’s sister’s son, and he goes on to say, — “ This is proper, 
for prohibited connection is common to all three.” From this and other 
passages (see in particular Dattaka Mimansa, v. 20) Sutherland has 
formulated the rule that no one can be adopted whose mother the adopter 
could not legally have married. If the assertion of Caunaka that a 
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sister's son is nowliere mentioned as a son for tlie throe superior tribes 
can be, as Nanda Pandita supposes, looked on as a reason ’ for what 
immediately precedes, this might, applying the rule of cuiistruction set 
forth in the Mimansa of Jaimini, render the preceding passage an admoni- 
tion and not a positive prohibition. But this course of construction will 
not affect the broad statement in the passage quoted, as it itself is 
not followed by any reason. The passage quoted seems to me to bo 
neither a prohibition nor an admonition, but simply the assertion of a 
fact. The case law on the question has been gone into exliaustively in the 
judgments of the learned Chief Justice and my brotlier Banerji. 

I regret much that I hnd myself on tlie question referred to us 
unable to agree with the learned Chief Justice and tiie majority of 
my colleagues. 1 concur with my brotlier Banerji, and hold that 
[331] the adoption propounded by the appellant is contrary to Hindu law, 
and is not shown to be sanctioned by any special usage of the caste to 
which he belongs. I would tlierefore dismiss this appeal. 

ElXiii, C. J. — Tlie suit in whicli tliis appeal has arisen was lirought by 
the paternal uncles of Madho Singli, deceased, against Bhagwan Singh, 
a minor, Musammat Matan Kuar, the widow of Madlio Singh, an<l ^lusam- 
mat Sughri Kuar, the mother of JIadho Singh, for declarations that the 
plaintiffs were as reversioners entitled upon the death of Matan Kuar and 
Sughri Kuar to certain immoveable jiroperty which had belonged to Madho 
Singii in his lifetime, and that an alleged adoption of the defendant 
Bhagwan was null and ineffectual. 

Madho Singli was a soilless and a separated Hindu. The defendant 
Bhagwan Singh is the natural sou of a sister ot Madho Singh’s mother ; 
and it is alleged by tlie defendant Bhagwan Singh and denied by tlie plaint- 
iffs that he was in fact adopted by Madbo Singli. That issue as to 
whether in fact the adoption took place has not yet been tried. The plaint- 
iffs dispute that alleged adoption on several grounds, only one of which 
need be considered by us at present. 

It was in the Court below successfully contended on behalf of the 
plaintiffs that the defendant, being a son of a sister of the mother of Madho 
Singh, an adoption of him by Madlio Singli was prohibited by, and was 
illegal under, the Hindu law ; and consequently that tbo adoption alleged 
by the defendant Bhagwan Singh, if it in fact took place, was void and 
ineffectual. Syed Akbar Husain, then the Subordinate Judge of Cawnpore 
(accepting the view of the law expressed in paragrapli 118 of Mr. 
Mayne’s Hindu Law and Usage), held that as the parties belonged to one 
of the three regenerate classes of Hindus, the alleged adoption was pro- 
hibited and void, and, without trying any of the other issues in the suit, 
gave the plaintiffs a decree, declaring the plaintiffs to be entitled as rever- 
sioners and the alleged adoption to be void. From that decree the defen- 
dant Bhagwan Singh has appealed to this Court. His appeal has been 
referred to the Full Bench. 

[332] It is conceded by both sides and could not be disputed, that 
amongst Sudras the adoption of the son of a daughter, of the son of a 
sister, or of the son of a sister of the mother of the adopter is permissible 
under the Hindu law, but it is contended on behalf of the plaintiff’s that 
the Hindu Law prohibits, and makes illegal, an adoption by any one of 
the three regenerate classes of a sister’s son, of a daughter’s son, and of a 
SOD of a sister of the mother of the adopter. In support of that contention 
the Dattaka Mimansa of Nanda Pandita, a text cited in that Mimansa as 
a text of Sakalya, a text cited in the same Mimansa as a text of Saunaka, 

537 


1893 

Junk 27, 


Full 

Bench. 


17 A. 294 
(F.B.) = 
19 A.W.N, 
(1B9S) 167, 


VIII- 68 


17 All. 333 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1895 

June 27. 

Full 

Bench. 

17 A. 294 
(F.B.) = 
15 A.W.N. 
(1895) 167. 


opinions expressed by Sir Francis Macnaghten in his Considerations on 
the Hindu Law as it is Current in Bengal, by Sir William Macnaghten in 
his Principles and Precedents of Hindu Law, by Sir Thomas Strange in 
his Hindu Law, by Mr ^layne in his Hindu Law and Usage and in Messrs. 
West and Biihler’s Digest of the Hindu Law and certain decisions of the 
Courts in India have been relied upon. 

It will, I think, be found, on consideration that the case for the 
plaintiffs depends on the question as to how far the views of Nanda 
Pandita as expressed in his Dattaka Mimansa were justified, and can 
be relied upon ; and if those views were justified, then, upon the equally 
important question as to how far, if at all, the Dattaka Mimansa of 
Nanda Pandita has been accepted as a commentary of authority by the 
School of Benares, and as binding upon Hindus of that school. 

On tlie otlier hand, it has been contended before us on behalf of the 
defendant that there is no authoritative pi’ohibirion in the sacred law of the 
Hindus against the adoption by one of the three regenerate classes of a 
daughter’s son, of a sister’s son, or of a son of a sister of the mother of 
the adopter ; that no such prohibition and no text containing such a pro- 
hibition have been accepted or acted upon by the Hindus subject to the 
Benares School of Hindu law ; that the view that such a prohibition existed 
originated in the Dattaka Mimansa of Nanda Pandita, or in the Dattaka 
Chandrika ; that the alleged text of Sakalya appeared, so far as can be now 
[333] ascertained, in the Dattaka Chandrika for the first time ; that, 
even if the text in question was in fact a text of Sakalya, Sakalya was not 
accepted as an authority of importance by the Benares School of Hindu 
law ; that Sakalya was not referred to in the Mitakshara or in any book 
of the Hindus received as an authority by the School of Benares ; that no 
such limitation is to be found in the laws of Manu, in any text of 
Vasishtha, in any of the Vedas, Srutis or Smritis, or in the Mitakshara, 
or in any other Commentary on the Hindu Law prior in date to the 
Dattaka Mimansa of Nanda Pandita or the Dattaka Chandrika. It was 
also argued on behalf of the defendant that the early English text-writers 
on the subject were influenced by Mr. Sutherland’s Synopsis and by the 
translation into English of the Dattaka Mimansa, at a time when most 
of the Sanskrit texts were as yet untranslated into English, and 
that they attributed an undue importance to the Dattaka Mimansa, 
which was merely a Commentary on the Hindu Law of Adoption, 
written by Nanda Pandita within the last 300 years. Reliance was also 
placed on behalf of the defendant on certain decisions of Courts in India, 
and upon the opinions expressed by that eminent Sanskrit scholar and 
writer on Hindu Law, Professor Jolly (Outlines of an History of the 
Hindu Law of Partition. Inheritance and Adoption as contained in the 
Original Sanskrit Treatises) and upon the criticisms of the late Vishvanath 
Narayan Mandlik in his Vyavahara Mayuka, and upon certain texts 
cited in the Hindu Law of Adoption of Golap Chundra Sarkar. It was 
also contended and with much force on behalf of the defendant that, 
before deciding that in these provinces such a restriction of the right of 
adoption existed, we should be reasonably satisfied that the adoption by 
one of the three regenerate classes of a daughter’s son, of a sister’s son 
and of a son of a sister of the mother of the adopter was in fact pro- 
hibited in authorised texts of the Hindu law and had been accepted and 
acted upon by the Hindus of the Benares School, and attention was 
drawn to the fact that in Madras and the Punjab and in Bombay 
according to Mr. Mandlik. and also in Lower Bengal, if two of the early 
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cases related to that province and if a statement of Golap Chunder 
Sarkar was well founded, the allei^ed prohibition had not [334] been 
universally accepted or acted upon by Hindus of the rej;enerate classes. 

In approaching a consideration of any disputed question of Hindu 
law it is well to bear in mind what Sir William Macnaghten truly said 
in his Preliminary Kemarks ipages VI, VII and VIII of the 3rd Kdition) 
to his Principles and Precedents of Hindu Law : I apprehend that 
the Hindu Law, in its pure and original state, does not furnish many 
instances of uncertainty or confusion. The speculations of commentators 
have done mucli to unsettle it, and tlie venality of Pandits lias done 
more. * * ' * Authorities 

are frequently cited in support of a particular doctrine, which are indeed 
genuine passages of law, but applicable to a question wholly ditler6nt from 
the subject-matter. Again, authorities may he cited, which arc both 
genuine and applicable to the identical subject treated of, hut which are 
of no weight in the particular province whose doctrine should have been 
adopted. Further facility for evasion is gained by the confusion between 
natural and civil obligations. This is the case in the Hindu Law, especi- 
ally as it obtains in the province of Bengal. It by no means follows that, 
because an act has been prohibited, it should therefore be considered as 
illegal. The distinction between the vincidum juris and the l inculum pu- 
doris is not always discernible.” 

I may say that from what I had read in Sir William Macnaghten’s 
Principles and Precedents of Hindu Law, in Mr. Sutherland s Synopsis, 
and in Mr. Mayne’s Hindu Law and Usage, I approached the considera- 
tion of this appeal under the firm impression that the adoption by 
Madho Singh of the son of his mother’s sister was an adoption prohibited 
by Hindu law and illegal according to the School of Benares. 

The parties in this case are Kshatriyas and are governed by the 
Benares School of Hindu Law. As Kshatriyas, they belong to one of the 
three regenerate classes of Hindus. What we have to ascertain is, does the 
Hindu law as accepted by the Benares School prohibit the adoption by a 
Kshatriya of the son of his mother's sister, in the sense of making such 
an adoption illegal and [333] void. So far as this question of adoption is 
concerned, on the authorities relied upon on behalf of the plaintiffs, if those 
authorities are reliable and are to be applied by us, a sister’s son, a son of 
a daughter and a son of a mother’s sister stand in the same position ; all 
of them are eligible for adoption or none of them are. 

It has not been suggested that there is any evidence in this suit of 
any usage in these Provinces by which the adoption, in the Dattaka form, 
of the son of a sister of the mother of the adopter, or of his sister’s son or 
of his daughter’s son, amongst any of the three regenerate classes is either 
recognised as valid or prohibited as illegal. Neither side in this case has 
pleaded or relied upon any custom or usage. If any such usage exists in 
these Provinces or in the district of Cawnpore in which the parties to the 
appeal reside, I have no personal knowledge of it, nor with one exception, 
that in the case of Bohra Brahmans, to which I shall refer at some length 
later on, have I any judicial notice of any such usage in these provinces. 
In order to clear the ground, I may say that I have put the question to 
the other Judges on this Bench, and that there is not one Judge on this 
Bench who is able to say of his own personal knowledge that there is any 
custom in any part of these provinces amongst Hindus of the Benares 
School which either permits or prohibits an adoption of a sister’s son, of 
a daughter’s son or of the son of a mother’s sister amongst any of the 
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three regenerate classes of Hindus. It is hardly necessary to say that 
no Judge on this Bench is a Hindu who is subject to the School of 
Benares, and in that respect we all stand upon the same footing of Judges 
alien to the Hindus of these provinces who are subject the Benares 
School. 

In order to arrive at a conclusion on the important question which 
we have to decide, I propose to deal with the subject in the following 
order : I shall begin with the consideration of an argument which has been 
pressed upon us— that we should, from the paucity of reported cases on 
this question of adoption in which Hindus who were subject to the School 
of Benares were concerned, assume that such an adoption as that in this 
case was by the Hindu law or [336] by usages of the Hindus of that school 
illegal, and as part of the subject I shall express my opinion as to the 
side on which the onus of proof in this case lies. I shall then consider 
the ancient texts on this subject, as to which and as to the meaning of 
which there is no dispute, and which are undoubtedly ancient texts of great 
authority in the Benares School. I shall then consider whether the 
Dattaka Mimansa of Nanda Fandita has ever been, as it was stated by Sir 
William Macnaghten that it was, an infallible guide” on questions of 
adoption in the province of Benares, and what its authority in the School 
of Hindu law of Benares is. I shall then examine the texts on this subject 
as given in the Dattaka Mimansa of Nanda Fandita and consider bow far 
those texts and his comments on them can be relied uoon. I shall then 
consider the question whether, so far at least as the Hindus of the School 
of Benares are concerned, the statements and opinions of the English 
text-book writers, who followed Mr. Sutherland’s statement of the law on 
this question, and who wrote between 1820 and 1830, can be relied upon 
as accurate statements of the law. I shall then refer to all the reported 
cases of which I am aware, which throw any light upon this question and 
in which the parties were Hindus who were subject to the School of 
Benares; and lastly, I shall refer to those reported cases in Madras and 
Bombay on this question of adoption, to the reports of which I have access, 
and I shall then state the final conclusion on this question before us at 
which I have arrived. 

In the course of the argument we were pressed by the learned vakil 
for the plaintiffs-respondents to assume, from the fact that there are but 
few reported cases in which any question arose in the Courts as to the lega- 
lity or illegality of an adoption by a member of one of the three regenerate 
classes governed by the law of the Benares School of a sister's son, of a 
daughter’s son or of a son of a mother’s sister, either that such an adoption 
was contrary to the Hindu law accepted and acted upon by those subject to 
the Benares School, or that there exists a custom which prohibits such 
an adoption. It appears to me that I am not at liberty to make any 
[337] assumption based solely on the fact that the legality or illegality of 
such an adoption amongst Hindus of any of the three regenerate classes 
has seldom, so far as the reports show, been the subject of litigation bet- 
ween Hindus subject to the School of Benares ; and further, that if I did 
on such materials make any assumption one way or the other, it would 
just as likely be wrong as right. For all I know, such adoptions may 
have been of frequent occurrence and seldom questioned, or may have 
been of infrequent occurrence, and each such adoption may have been 
questioned in a Court of law. Instances of such adoptions having been, 
treated as valid by those whose interest it was to dispute them may have 
been sufficiently numerous to deter others from questioning their validity 
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Dotwithstaoding the prohibition of Nanda Pandifca and the non-judicial 
opinion of Sir William Maonaghten. On the other hand, instances 
of such adoptions having been made may, from causes other than 
the existence of a prohibition, have been infrequent. Many Hindus 
we know are inllueneed by a desire to keep ancestral property in 
their particular (jot. When Judges are in ignorance of the fact, it is 
not only useless but dangerous to indulge in speculations as to what may 
or may not he the usages amongst Hindus of a particular school, or of 
Hindus in a particular province or in a particular district. There would 
he absolutely no certainty as to the correctness of Judicial decisions 
if Judges were to make assumptions on such materials as the infrequency 
of litigation concerning matters as to which there was no proof of 
custom one way or the other, and us to which the general law’ atlecting 
the matter was not otherwise ascertained or ascertainable. C)n many 
other subjects which might come before us we might be pressed with 
the fact that on such materials we had in this case made an assump- 
tion as to the civil and religious rights of the parties, and might he 
asked in other cases not affecting Hindus or tho law of adoption to 
make assumptions on similar materials. One •■..<1 is of more value 
than a thousand assumptions and will show liow' unreliable is the 
arguaient wliich is iound»-d on the jiaucdiy of reported (Mses. The 
Bohra Brahmai'S are a wealthy subdivision of the Brahman enste in 
these provinces, possessing muclj property. In two suits which came in 
[338] appeal hefore another Judge of tl)is Court and myself in 1801 
(Chaw Sukli ham v. Parhali and Mausa ham v. S/nniar fl) and to which 
I shall refer at more length later on. it was proved beyond doubt to the 
satisfaction of the Hindu Sul^ordinato Judge and of this Court, by 
witnesses Irom Delhi and from no less Mian eight districts of those pro- 
vinces, that there existed a. usage amongst Bohra Brahmans hy wdiich the 
sons of sisters were validly adopted. In that case there were only two in- 
stances of such adopted sons not succeeding to the property of the men 
who had adoptoi) them, and in one ol them tlie adopted sou had received 
from the other momhers of the family a substantial sum of moi ov for 
foregoing his claim. There was not tlie slightest doubt that tlie Bohra 
Brahmans of that suit were Hindus and a subdivision of the Braliman caste, 
although separated from Brahmans as a body. The validity of the same 
adoption, that of one Prem Sukh hy one Baloeo Sahai, had been challenged 
in a suit which came on appeal hefore the Court in 1885 (Parhati v. 
Su7idar (2). and was hefore the Privy Council in appeal in 1889 {Musavpnat 
Sundai- v. Musainmat Parbati (3). In all three suits those who challenged 
the adoption of Prem Sukh did so on the ground that the parties 
being members of one of the throe regenerate classes of Hindus, the pro- 
hibition of the Daitaka Mimansa of Nanda Pandita applied to the adop- 
tion. Quite recently, and in reference to the hearing of that litigation 
UDon the argument which I am considering, it was suggested that Bohra 
Brahmans may have been converts to Hinduism from Muhammadanism, 
although I have always understood that no mau could be a Hindu who had 
not been born a Hindu. However that may be, the only foundation for 
that suggestion was that apparently the ^ohra Brahmans wdio had 
continued to reside in Gujrat had. like many Brahmans in other parts 
of India, become converts to Muhammadanism, which is quite another 
thing. If those suits, which related to one and the same adoption, had not 
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been brought, we rHouM probably have been asked to infer, from the fact 
that the Bohra Brahmans are as a body possessed of much valuable [8S9] 
property, and from the fact that there was no reported case in which the 
question as to the power of Bohra Brahmans to validly adopt a sister's 
son was raised, that they were governed by the Dattaka Mimanasa of 
Nanda Pandita, and that adoptions of sister’s sons bad never taken place 
amongst them. 

Fortunately their Lordships of the Privy Council have in the pass- 
age which I shall quote from their judgment in The Collector of Madura v* 
Moottoo Bamalinga Sathupathy (l), stated what the duty of European 
Judges administeringHindu law is. The passage is as follows: — “The duty, 
therefore, of an European Judge who is under the obligation to administer 
Hindu law, is not so much to enquire whether a disputed doctrine is fairly 
deducible from the earliest authorities, as to ascertain whether it has been 
received by the particular school which governs the district with which 
he has to deal, and has there been sanctioned by usage. For, under the 
Hindu system of law, clear proof of usage will outweigh the written text 
of the law.” (The italics are mine). It has been contended in this case, 
on behalf of the plaintiffs, that there is no "disputed doctrine” in this 
case, that the statements of Nanda Pandita as to the law in his Dattaka 
Mimansa are conclusive, and that it is for the defendant to prove 
a usage exempting him from the prohibition of Nanda Pandita 
in that Mimansa, and not for the plaintiff to prove that the Dattaka 
Mimansa of Nanda Pandita has been accepted as a binding authority on 
this question by the School of Benares, or that by a usage amongst the 
Hindus of that school the general right of adoption has been limited and 
such adoptions as that in this case have been prohibited. In support of 
that contention it has been argued on behalf of the plaintiffs that a doctrine 
is not a ‘disputed doctrine” within the meaning of the passage which I have 
quoted from the judgment of their Lordships of the Privy Council if a text 
can be found quoted by a modern commentator as a text of an ancient 
authority of theHindu law which, as quoted, either unequivocally announces 
the doctrine or has been construed by that modern commentator as 
announcing the doctiine, although the authenticity [3403 of the alleged 
text is disputed and there is good reason to doubt its authenticity, or the 
corrections of the construction placed upon it. That to my mind is a 
vicious argument. It is based on assumptions which for the purposes of 
arguing his client's case a counsel might put forward, but which cannot be 
made by a Judge and used by him as the basis, not of a forensic argument 
but of a judicial decision. It assumes that the text is an ancient text, 
that it stands alone, or if there are other ancient texts on the same 
subject tbat it is in harmony with them and does not qualify them or 
limit their application, and tbat it has been rightly construed by the 
modern commentator and that his construction has been accepted by the 
School of Hindu Law in which it is sought to be applied. It is obvious 
to me, for instance, tbat if no ancient and admitted text permits an 
adoption without a particular limitation and if another ancient and 
admitted text imposes that particular limitation on the right of adoption^ 
the two texts are in conflict and there is a disputed doctrine. If the 
limitation is prohibitive, an adoption which would be valid under one 
text would be invalid under the other. The two texts would not admit 
of the same construction and there would be a disputed doctrine. 


(1) 13 M. I. A. 397 (486). 
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What is sought by the plaiotitfs in this suit is a deolarabioo that 
Madho Singh, by reason of his having been a Kshatriya, was incapable of 
validly adopting the son of his mother's sister, and consequently that the 
adoption of the defendant Bhagwan Singh by Madho Singh was illegal 
and void. The consequences of our hastily making such a declaration are 
so wide-reaching as to make it necessary that we should proceed with the 
greatest care and circumspection. The principle and the authority, if 
they can bo relied upon, upon which we are asked to make that declaration, 
apnly equally to every adoption of a sister’s son and of a daughter's son as to 
adoptions of the son of a mother's sister, anoongst those of the three regene- 
rate classes. who either in those provinces or other parts of India, are subject 
to the Hindu law of the Banares School. The result of such a declaration, un- 
less it were justified by the Hindu law of the Benares School, or by clear proof 
of [341] usage, would be to arbitrarily limit the right of adoption recog- 
nised by Manu, and other Rishis, and by Himlu commentators, such as 
the author of the Micakshara, who are and have been for ages indisput- 
ably accepted by Hindus of the Benares School as of paramount autho- 
rity : it would also cast a doubt upon the etficacy of the funeral and other 
rites which have been performed hv adopted sons, who happened to have 
been the sons of a sister, of a daughter or of a mother's sister of the 
adopter, when the adopter belonged to one of tne three regenerate classes, 
in obtaining the release cf the soul of the adopter and of the souls of his 
aucesbors from put or the hell of the Hindus. Such a declaration woulil 
deprive the defendant Bhagwan Singh of all right in reversion to the 
property claimed in this suit, and would cast doubt upon the title of every 
such adopted eon to the property which ho had obtained from his adopt- 
ing father on the strongtli of the adoption having been valid. 

It appears to me that these plaintiffs claiming such a declaration 
limiting the right of adoption must, in order to succeed, either rely upon 
an undoubted text of the svcred law of the Hindus of the Banares School 
prohibiting such an adoption, or must give clear proof of usage amongst 
the Hindus of the Benares School excluding and invalidating such an 
adoption, or. what would be in effect the same thing, must clearly prove 
that the views as to such an adoption being illegal of a commentator on 
the Hindu law have been generally accepted and acted upon as correct 
expositions of the Hindu law on the subject by the Hindus who are 
subject to the Hindu Law of the Benares School. 

A commentator on Hindu law is not a law-giver and has no more 
authority to alter the text of the Hindu law or to prescribe limitations of 
the Hindu law of adoption than has any other member of the public. I 
think in that proposition every orthodox Hindu will agree. The com- 
mentary may or may nob he intrinsically valuable as a guide to the true 
construction of the sacred texts of the Hindu law, but it is not itself a 
sacred text. The opinion propounded in the commentary may lead to the 
growth and establishment of a usage in accordance which the views so 
expressed, [342] although such views limit the right under the ancient text, 
and in such case "clear proof of usage will outweigh the written text of the 
law.” The Hindu Law contains admonitions against the doing of some acts, 
and positive prohibitions against the doing of ocher acts. Acts which are 
positively prohibited are illegal in Hindu law and do not in these 
provinces effect their object. An act contrary bo what is an admonition 
and is not a positive prohibition may be sinful, but it is neither illegal nor 
ineffective. The ancient texts of the Hindu law were written according 
to a system. If they bad not been so written it would be frequently 
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impossible to decide whether the doing of a particular act was positively 
prohibited or was merely admonished against in the text as being a moral 
sin. The Mioiansa of Taimini, to which I shall have to refer later on, 
tells us what are the rules in this resoect for the construing of ancient 
sacred texts of the Hindus. 

Assuming for present purposes the factum of the adoption, the onus 
of uroving that the adopt.ion was illegal and invalid is in my opinion upon 
tlie plaintitfs, and for these reasons : Manu and the author of the Mitak- 
shara suggest no such limitation of the right of adoption: that sonles-t 
Hindus of all classes miy adopt a son is beyond question; it is for those 
who would limit the right of adoption in this case to point to an undisputed 
and unambiguous sacred text of the Hindu sacrad law, if there is one, 
recognised and acted upon by the School of Benares, or to give clear proof 
of a usage amongst the Hindus of that school, which limits that right of 
adoption by making such an adoption as that in the present case illegal : 
•on the aS'Um'.'tion that the adoption has in fact taken place, it is for 
the plaintitfs, who claim a declaration that the adoption was illegal and 
void, to prove that such an adoption is itlogai. It would not be sufficient 
to p' ove that the adoption was merely sinful. If the adopt.ion was merely 
sinful the principle of the maxim aV/7 non debet factum- valet would 

apply and the adoption would, although sinful, be valid for all purposes. 
On tiie other hand, if an admittet textof the Hindu sacred law of the par- 
ticulir school prohibited an adoption except under certain suecified circura- 
[343] stances’ the onus of proving that such a prohibited adoption was 
by usage valid would be upon the party relying upon such an adoption. 
Such was the case in Tiilshi Ram v. Bchari (1) in which, contrary to the 
admitted tex*. of Vasislitha, “ Nor let a woman give or accept a son except 
witli the assent of her lord.” it was contended that amongst Hindus subiect 
to the School nf Benares, in which school the text which I have quoted 
is received as an admitted text of Vasislitha, an adoption m ide by a widow 
to her deceased husband without his express authority was valid. In that 
case, af-er refering to cases which had been decided and in which the 
parties were Hindus subject to the School of Benares (one of those cases 
was a case from those jirovinces in tlie Privy Council) I said, and I think 
riglitly : — “ I would expect that any one who would now contend that a 
Hindu widow subject to ilie Benares School could make a valid adoption to 
her deceased husband without exuress authority given by him wouldsupport 
that contention by clear proof of general usage in the particular district that 
an adoption under such circumstances was in the particular district 
recognised as valid by those subject to the Benares School.” In the 
latter case, tliat of an adoption of a son by a wife or widow to her 
husband, a text accepted and admitted to be genuine by the School 
of Benares imposed in prohibitive language the limitation on the 
general right to adopt, whilst in the case under consideration in this 
appeal a limitation on the general right to adopt is sought to be 
imposed first by a text iilleged to be a text of Sakalya, but which has 
never been recognised as genuine by any commentator of authority of the 
School of Benares, and secondly, by Nanda Paodita’s construction of two 
portions of a text of Saunaka, a construction which has never been accepted 
as correct by anv commentator of authority in the School of Benares, 
unless indeed it be assumed that Nanda Pandita is in the school of Benares 
a commentator of authority. I hope to show that any such assumption 
would 1)0 rash in the extreme, and would not be justified by the facts. If it 
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was permissible for a Judge to make assumptions without justification the 

onus of proof would deuend on the caprice, bias or lack of information or of 
considei-ation [344] of the particular Judge, and not upon principles of law 
applied to facts wnich have been either proved or admitted or of which a 
Judge is allowed to take judicial notice. In such case the rights of litigants 
might depend upon the means of knowledge of particular facts relied upon by 
the Judge as of his own knowledge but which were not proved by evidence 
or admitted bv the parties and it might app^^ar if the Judge were in the 
\MtneSb-bo\ that his knowledge depended upon mere rumour or hearsay 
and that his evidence as to these facts would not have been admissible 'if 
he had been examined as a witness.” “ A Judge cannot, without giving 
evidence as a witness, import into a case his own knowledge of parti 
culai facts, and tiis own knowledge and belief on public rumour” are 
grounds upon wliicb no Jiul-e is justified in actins.” fRee tbe ind- 
inents of then; Lordslnps of tbe Privy Oonncil in Hurimnh,,} v. i'kro 
Dual (1) and in Mneihun B,hec v. Khan (2). I l.ave made tlie 

alioye observations because it bas appeared to me that there was adnimer 
in this case of our iniposinu tbe onus of proof upon ibe wrons parHes 
owing to some of ns, myself amongst the number, having been at tbe 
commencement of the arguments influenced by preconceived extra-judicial 

f’o'’unda'tion'' ^ "PO" “"y sure 

Before considering what is tbe authority to be allowed to tbe Dattaka 
Mnnansa of Nanda l andita in this matter, I shall brieliy refer to the 

Hindu text law on this subject as it was known before Nanda Pandita 

wrote that commentary. 

.Amongst the earliest of those Risbis to whom tbe Dharniasutras are 
attiibutei was yisisbtba. The holy Yamaand Saunaka were of the Sutra 
period as was also Naracbi Whether Mann preceded Vasishtba nr came 
after him, the Code of Manu as we now have it, contains quotations 
fiom \asisbtba. Next m authority and or.fer of date to Mann came 
Yajnyavalkya According to Mr. Mayne, the work of Yainvavalkya " is 
more than 1,400 years old. but bow much older it is impossible to siy ” 
Sitting here as a . Indue to decide [348] a question of Hindu law between 

Hindus, it is not for me to express an opinion as to the personality of 

^ 1 ^ ‘s.suHioent to say that orthodox Hindus accept the laws of 
Mann as having been diviu-ly inspired, and that Mann states that be re- 
ceived tbe Code from Brahma and communicated it to tbe sa<>es That 
m Its present form it is not as it originally was is probable. .S.r W JonL 
places the Code of Mauu in its present form as early as 12S0 B C So far 
as I a,m aware it has not been suggested by any one capable of'forminn 

M, m"°" ‘ a lato-date in its prese it form th in about 200 B C 

Ml. Mayne in paragraph 20 of his Hindu Law and Usane 5tb ediHon 
. says con;ectly : " The Code of Manu lias always been t^d by H 
sages and commentators from the earliest times, as being of paramount 

be prevent them from treat- 

>ng it as absolute whenever occasion requires” There nan h« r.r^ a u*. 

that in the Benares School of Hindu law the Code of i ^ 

and still is of paramount authority. 

An adopted (Da^rima) son is referred to in the 141<sf 
and 168th slokes- of Chapter IX of the Code of Manu 'The foMh Hole 


(1) 8 LA. at p. 286. 


(• Slokas.— Ed.] 


(2) IIM.I.A. atp. 221. 
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as translated by Dr. Biihler (Sacred Books of the East, Vol. XX\ , page 
361) is as follows 168. That (boy) equal (by caste) vvliom his mother 
or his father affectionately give (confirming the gift) with (a libation of) 
water, in times of distress (to a man) as Ins son, must be considered as 

an adopted son (Datrima). , , , .. 

Beyond the limitation contained in the 168th sloke, Manu in no way 

imposed any limitation on tlie adoption of a son in the Dattaka form of 

adoption 0 Vasishtba in slokes 1 to 10 of Chapter XV, as trans^ 

lated by Dr. Biihler (Sacred Books of the East, Vol. XIV, pages 75 and 

^ \ man formed of uterine blood and virile seed proceeds from his 

mother and his father (as an effect) from its cause 

[346] 2. (Therefore) the father and the mother have power to give, 

to sell, and to abandon their (son). . , , 

3, But let him net give or receive (in adoption) ao only son. 

4 For he (must remain) to continue the line of the ancestors. 

5. Let a woman neither give nor receive a son except with her 

desires to adopt a son, shall assemble his kinsmen, an- 
nounce his intention to the king, make burnt-offerings in the middle of 
the house, reciting the Vyahritis, and take (as a son) a not remote 

kinsman, just the nearest amongst his lelatives. u ic\ 

7 But if a doubt arises (with respect to an adopted son who is) 
remote kinsman, (tiie adopter) shall set him apart like a Sudra. 

8. For it is declared in the Veda, Through one he saves many. 

9. If. after an adoption has been made, a legitimate son be born, 

(the adopted son) shall obtain a fourth part. 

10. Provided he be not engaged in (rites procuring 

The 3rd of the above slokes contains what read with the 4th sIoKe 

ha 3 been held by some Coui-ts as a positwe prohibi^kion ^ ““P; 

tion of an only son and by tins Court and some Judges of other Courts as 

an admonition only against the adoption of an only son. 

The 5th sloke has been the cause of diversity of opinion amongst the 

*^°'^'^Thero^ifnot one word in Manu or in Vasishtha implying tliat a sister s 
son, a daughter's son or the son of a mother's sister may not be lawfulB 
and validly adopted. It was admitted during the arguments in this ca 

that there is not one word in Yajnyavalkya suggesting “ ^ 

or a daughter's son or the son of a mother s sister may no be lawfuUy an ^ 
validly adopted. Yajnyavalkya is an undoubted authority m the 

®T347]It has been assumed on the authority of Sir William Macnaghten 
(Princinles and Precedents of Hindu Law, vol. 1, p. 67) tliat accoidiUo 
to Nar^da a son of a woman whom the adopter could not bav® 7™® J 
Buch as ihe son of a sister or the son of a daughter could no^e legac y 
adopted amongst the three regene^e c^ses. Professor JoUy has tran 
lofA^ fhA Narada Smriti and we have hi9 assurance at page Ib^ oi n 
OulLero^an HuTory of the Hindu Law. that such a rule does not 

°““\ltam: Mr^CSi: at page 483. sa^s 

that toe Sara” atMasa quotes a text of Yama which he gives m San^ J 
and which when translated is as follows In the case of a ^"^ter s 
son and a brother's son. the rule with regard to a sacrifice and the 
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■does not prevail. (The act of adoption) is complete by a verbal yift alone. 
So says the holy Yama." Mr. Mandlik says that tlie same text was 

^bsequently, on tiie authority of the Sarasvativilasa, quoted in the 

Dattaka Darpana of Dvaipayana and was adopted by the Sastris of the 

Bombay Sudder Dewani Adalat in HusOut Rao Mankur v. Govincl Rao 

Bulwant Mankur {\), A slif^htly different reading* of the same text of 
Yama is given by Golap Chandra Sarkar at page 334 of his Hindu 
Law of Adoption from his recollection of tlie text as tauglit by 
Pandit Bharat Chandra Sirornani to his pupils. Golap Chandra Sarkar 

gives the translation of the text as remembered by him as follows' 

It is not expressly required that burnt-sacrifice and other ceremonies 
should be performed on adopting the son of a daughter, or of a brother 
for it is acGomolished in those cases by word of mouth alone" That 
text of Yama distinctly recognised without any qualification or limita- 
tion the right of a Hindu to adopt his daughter’s son. 

The Mitakshara, which is the commentary having as a commentary 

Law, treats to some 

extent ot adoption, but, so far as I have been able to ascertain, it does not 
contain one single word wliich could suggest [348] that the adoption of the 
son of a sister, of a daughter or of a mother's sister was prohibited 
^ongst any class of Hindus. Mr. Mayne says in paragraph 2G of liis 
Hindu Law and Usage, oth ed. : "Far the weightiest of all the com- 
mentaries is that by Vijnanesvara known as the Mitakshara. Its autho- 
rity is supreme m the City and Province of Benares, and it stands at the 
head of the works referred to as settling the law in the South and West of 
India." The age of the Mitakshara has. according to Mr. Mavne 
following West and Biihler {Mayne’s Hindu Law and Usage. 5th ed para- 
graph 26), been fixed by recent researcii to be the latter part of the ele- 
venth century. It seems to me to be in the highest degree improbable, if anv 
text of the Hindu Law recognised by the School of Hindu law of Benares 
had contained any direct prohibition, or any text which was construed by 
that school as indicating a prohibition, against adoptions by any classes 
of Hindus of a sister s son. or of a daughter’s son. or of the son of a mother s 

sister, that the Mitakshara should be entirely silent on such an important 
limitation of the right of adoption. ^ 

I shall reserve what I have to say as to Saunaka and Sakilva until 
1 am dealing with the Datlaka Mimansa of Nanda Pandita as it is unon 
two sentences of a text of Siunaka and upon a text given bv him as a 
text of Sakalya that Nanda Pandita in his commentary bases his assertion 
that amongst the three regenerate classes, a sister’s son, a daughter’s son 
and the^on of a mother's sister cannot be adopted. 

Unless the construction put upon the text from Saunaka by Nanda 
Pandita he correct and unless the text given bv Nanda Pandita as from 
Sakalya can be relied upon and is a full and complete text no t one single 
text from the sacred law of the Hindus, and not one passage from an v 
commentator anterior in date to the time when the Dattaks Mfm. ^ 
Nanda Pandita and the Dattaka Chandrika were wruLfhav^ bLTpu^t 

before 09, or, so far as I am aware, exist, which could suggest thatTmem 
her of any one of the three regenerate classes was prohibited from adontioe 
a son of a sister, of a brother, or of a mother’s sister. ^ ^ 

[349] It is within my experience that it is apt to be assumed that a 
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Hindu Commentator has been accepted as an authority by a particular 
School of Hindu law if his views on some subjects are found to be in 
harmony with doctrines of that school. I confess that I have before now 
made such an assumption. To ray mind no more dangerous assumption 
could be made. The views of the wildest, most inaccurate and most 
pedantic of corameotators would on many subjects probably be found to 
be in harmony with doctrines admittedly orthodox. It has also sonae- 
times been assumed that a Hindu Commentator is an accepted authority 
of a particular School of Hindu law bec^iuse he was born or lived within 
the district in which the doctrines of that school of law prevailed. In 
the sacred city of Benares learned men of every school of Hindu law have 
resided and are to be found. In the case of Nanda Pandita the above 
assumptions have been made. Nanda Pandita. although be was born in 
Benares ami although he and his family resided in Benares, came, so far 
as can be ascertained, of a family from Bedar in Southern India which 
had settled in Benares. Whether Nanda Pandita's family was an old 
family of Benares, or had come to Benares from Southern India, or 
elsewhere, it is certain that on some important questions relating to the 
law of adoption the opinions of Nanda Pandita have been held not to be 
in accordance with the doctrines of the School of Benares. 

Before considering the text of the Dattaka Mimansa it is necessary 
to consider whether the authority of that commentary is so supreme as 
it was assumed to be by Sir William Macnaghten when, in referring to 
the Dattaka Mimansa and the Dattaka Chandrika he said:— They are 
equally respected all over India ; and where they differ, the doctrine of the 
latter is adhered to in Bengal and by the soubiiern jurists, while the former 
is held to be the infallible guide in the provinces of Mithiia and Benares. 

I have been unable to ascertain upon what authority Sir William Mac- 
naghten made that statement in his Preliminary Remarks to his Prin- 
ciples and Precedents of Hindu law. He was no doubt a diligent 
student of Hindu law, and whilst be was the Registrar of the Sudder L350J 
Dewani Adalat in Calcutta he carried through the press three 
of Reports of decided cases. It will appear, I think, from what I shall 
say later on that Sir William Macnaghten adopted an erroneous view 
of Mr. Sutherland's on this question of adoption. 

It may be doubted from paragraph 30 of the 5th edition of Mr. 
Mayne’s Hindu Law and Usage whether Sir William Macnaghten, then 
Mr W. H. Macnaghten. had, when he wmte on the subject, a correct 
idea of the authority to be allowed to the Dattaka Mimansa or to the 
Dattaka Chandrika, and it would appear tnat be and Mr. Sutherland, 
who translated the Dattaka Chandrika, were under a misapprehension as 
to the authorship of that commentary. ^ ^ ^ 

On some questions the Dattaka Mimansa of Nanda Pandita is m 
accord, and not in conflict, with the texts and doctrines of the School o 
Benares, and such authority, if any, as it ever possessed in that school or 
Hindu law is. I believe, attributable to that fact, and is confined to those 
questions on which it is in harmony with the texts and doctrines o 


Benares School. , . 

It is certain that on some most important and vital ^ ' 

ng to the law of adoption the dohtrines of the Dattaka Mimansa of Nanda 
Pandita have not been followed; as, for instancP, their Lordships of 
she Privv Council on the question as to whether when tothe" 

son eligible for adoption a person who was not a brother s son o 
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lawfully adopted in Srhnfiti Uvia Deyi v. Gokoolanund Das Mahapaira (l), 
in which case it was held that the texts of the Dattaka Mimansa of 
Nanda Fandita and the texts of the Dattaka Chandrika, which, their 
Lordships (at page 50 of the report) said, "do in terms prescribe that a 
Hindu wishing to adopt a son shall adopt the son of his whole brother, 
if such a person be in existence and capable of adoption, in prelnrence 
to any other person," have not the force of law ; and by this Court, 
which has in nearly all questions of Hindu law to administer the 
Hindu law of the Benares School, on the question as to the adoption of 
a Bi;ahman aeed more than hve years in Gamja Sakai v. Lekhraj 
[35 Ij Siugh (2), on the question whether a widow can under anv cir- 


cumstance adoot a son to her husband after the husband’s death in Tuhhi 
Ram y. Behari Lai (3), and in other cases: and on the question of the 
adoption of an only son in Beni Prasad v. Ilardai Bthi (4). 

The authority of the Dattaka I\Iiraansa was discussed by Mr. Justice 
Mahmood in Gam/a Sakai v. Lekraj Singk (5), and by me in Beni Prasad 
V. Ilardai Bibi (6). In TuUhi Ham v. Behari Lai (3). Mr. Justice 
Mahmood assigned to the Dattaka Mimansa of Nanda Fandita a place of 
authority in the Benares School as " a book of reference " on the Hindu 
law of adoption (see page 342 of I.L.R. 12 All.). When that case 
was before this Court I had not carefully considered what the authority 
of the Dattaka Mimansa of Nanda Fandita really was. In that case, 
although I agreed in the judgment of Mr. Justice Mahmood, I mainlv 
relied upon decided cases in which the parties bad been Hindus subject 

to the Benares School. At the time when the case of T/i/s/ii v. Behari 
Lai was before this Court it was assumed by this Court, hut incorrectly, 
that their Lordships of the Privy Council had in The Collector of Madura 
V. Ramalinga Saikupatky (7). accepted the statement of Sir William 
Macnaghten that the Dattaka Mimansa of Nanda Fandita was an infallible 
guide in the Province of Benares on questions of adoption (see pages 
341 and 342 of I.L.R. 12 All.). The incorrect assumption that their 
Lordships of the Privy Council had adopted the opinion of Sir William 
Macnaghten, which I have already quoted, inHuenced. I believe. Judges 
of this Court and it certainly influenced me until quite recently. In 
Beni Prasad v. Hardai Bibi (4), we were pressed with the argument 
that we were bound as a Court subordinate to the Privy Council to 
attach great importance to the fact that their Lordships of the Privy 
CauDcil had referred to the opinion of Sir William Macnaghten and had 

dissent from it. That argument induced me in that 
L362J case to allow a position of higher authority to the Dattaka Mim- 
ansa of Nanda Fandita in the School of Benares than I now, on fuller 
consideration and after further research, believe it to be entitled to 

The two most celebrated translators from Sanskrit into English of 
wor^ on Hindu law and the two most celebrated writers on subjects of 
the Hindu law in the early years of this century were Mr. Colebrooke 
and his Dephow Mr Sutherland . Mr Colebrooke was Judge of Mirzapur 

,T Court at Calcutta. In 

i79b Mr. Colebrooke published his translation of the Digest of Hindu law 

Colobrooke's Digest. In 1810 Mr. Colebrooke 
.pnbl shed his translation of the Mitakshara. In Mirzapur Mr Cole 
■brookewas in the midst of Hindus who are subject to the School of 


U) 5 I. A. 40. (2i 9 A. 253. (3) 12 A. 328 

322, 823.324cfsggo. 

(6) 14 A. 67 atp. 81 tt seqq. (7) 12 M.I.A, 397. 
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Benares. Mr. Sutherland was in 1815 a Judge at Bhagalpur in BengaL 
Bengal Proper, according to Sir William Hunter’s Imperial Gazetteer of 
India (see title “Bengal”) is the country which stretches south-east 
from Bhagalpur to the sea. As the term “Bengal,” was used by Mr. Cole- 
brooke, it did not include Mithila (Bebar) or the Province of Benares. 
Mr. Sutherland had prior to 1815 held various subordinate offices connected 
with the Courts. In 1819 Mr. Sutherland wrote bis preface to bis trans- 
lations of the Dattaka Mimansa of Nanda Pandita and of the Dattaka 
Chaudrika. He was then stationed at Monghyr, which is in Bengal. For 
some years prior to 1812 Mr. Colebrooke and Mr, Sutherland had been 
corresponding with Sir Thomas Strange on questions of Hindu law, and 
had been supplying him with references to cases on Hindu law in different 
Courts, with opinions of Pandits on questions of Hindu law and with their 
own remarks upon such opinions (see Sir Thomas Strange’s Preface to his 
Hindu Law and the cases, opinions and correspondence printed in the- 
second volume of that work, edition of 1830). One of the greatest 
authorities in the school of the Daya Bhaga, which is the prevailing school 
of Hindu law in Bengal Proper, was Jagannatha Tercapanchanana. At 
some time between 1770 and 1796 he compiled, under the superin- 
tendence of Sir William Jones, the Digest of Hindu Law, the [333j 
translation of which Mr. Colebrooke published in the latter year. 
According to Mr. Sutherland’s Preface of 1819 to his Translations of 
the Dattaka Mimansa of Nanda Pandita and of the Dattaka Chandrika, 
the Dattaka Chandrika was supposed to have been the groundwork of 
Nanda Pandita’s Dattaka Mimansa. If the Dattaka Chaudrika or the 
Dattaka Mimansa of Nanda Pandita or their prohibition of the adoption 
of a sister’s son, of a daughter’s son, and of the son of a mother’s sister 
were accepted as of authority in Bengal Proper or in the Province of 
Benares, it is impossible that the fact should have been unknown to 
Jagannatha Tercapanchanana and to Sir William Jones when Colebrooke s- 
Digest was being compiled ; it is also impossible that the fact should have 
been unknown to Mr. Colebrooke when he was translating that Digest in- 
and prior to 1796 and when in 1810 he published his translation of the 
Mitakshara: and it is also impossible that the fact should have been un- 
known to Mr. Sutherland when in 1819 he wrote his preface to bis transla- 
tions of the Dattaka Mimansa of Nanda Pandita and of the Dattaka Chan- 
drika, I hope to show that the Dattaka Mimansa of Nanda Pandita, the 
Dattaka Chandrika, and this alleged prohibition of the adoption of a 
sister s son, of a daughter’s son, and of the son of a mother’s sister were' 
nob recognised as authoritative by Sir William Jones and Jagannatha 
Tercapanchanana when Golebrooke’s Digest was being compiled ; were not 
recognised as being authoritative by Mr, Colebrooke when he was trans- 
lating that Digest; that Mr. Colebrooke iu his notes to his translation of 
the Mitakshara in 1810 does nob refer to any such prohibition, and does 
nob suggest that either the Dattaka Mimansa of Nanda Pandita or the 
Dattaka Chandrika bad ever been accepted as of authority in the School of 
Benares ; and that in his account of the Hindu Schools of Law, whiebi 
is printed at pages 315 to 319 of the first volume of Sir Thomas 
Strange’s Hindu Law, edition of 1830, Mr. Colebrooke not only 
does nob suggest that the Dattaka Mimansa of Nanda Pandita and the 
Dattaka Chandrika were or that either of them was a work o 
authority in the School of Benares, but he in fact assigned them, as 
works of more or less authority, to another and a different schoo 
of Hindu law. I shall also show that so little was known m 


650 



yiii.] 


liHAGWAN SINGH V. BHAGWAN SINGH 


17 All. 359 


[354] as to the Schools of Hindu law, or the districts, in which tlie rules 
of the Dattaka Mimansa of Nanda Pandita and the Dattaka Chandrika 
were accepted and followed, that Mr. Sutherland in with the reserve 

of a judicial mind, stated, in the preface to his translations of the Dattaka 
Mimansa of Nanda Pandita and of the Dattaka Chandrika: “ Hut compiled, 
as this work has been, under circumstances aft'ording little facility for 
inquiry or collecting information, lje (Mr. Sutherland) has not, from an 
apprehension of misleading, attempted lo debar or restrict the operation 
of any particular rule to the limits of any patlicular tract of country : in 
fact, such precision is scarcely to be attained — (Stokes’ Hindu Law- 
Books, page 5281. 1 do not know when Sir William Macnagbten wrote 

his Preliminary Remarks to his Principles and Precedents of Hindu 
Law; but that work was first published in 1821). I hope to show that 
nothing bad happened between 17!)G and 1821), except the pul)lication of 
Mr. Sutlieriand’s translation of the Dattaka Mimansa of Nanda Pandita 
in 1821, to justify, or even to suggest that t here was any foundation for, 
Sir William Macnaghten’s statement in his Preliminary Remarks tliat on 
(luestions of aioplion the Dattaka Mimansa of Nanda Panhita * is held r.o 
be the infallible guide in the provinces of Mithila and Benares.” J hope 
further to show tliatatno time, tlie present included, would that statement 
have been correct in fact, or an> tiling but erroneous and misleading. 

The Digest of Hindu Law, wliich is generally known as Colcbrooko's 
Digest, was compiled by the learned Bengal Pandit Jagannatba Teicapan- 
chanana at tlie suggestion and under tlio su))erinten(lenc.» of Sir William 
Jones, and was translated from Sanskrit into Lnglisli by Mr. C debrooke 
in 17DG. Mr. Colehrooke was ut that time living in Mir/apur. Tlie 
district of Mirzapur adjoins the district of Benares an I ' he Hindu law 
of the School of Benares is the Hindu law of the Hindus of Mir/apur. 
We have tluis got in the compiler of the Digest a Bengali Pandit of the 
highest repute as an authority in tlie Sclioolof the Daya Bhaga of Lower 
Bengal, i.e., Bengal Proper, on questions of Hindu law and we [355] 
liave got in the iiMiislator of the Digest an eminent Sanskrit scholar, a 
diligent student of Hindu law and a writer on subjects of Hindu law, who 
was living within fifty mites of tlie city of Benares and in the midst of 
Hindus wlio were subject to the School of Benares, and we have got tlie 
fact that the Digest was compiled under tlie superintendence of Sir William 
Jones, and we know that the object of Sir William Jones was that a com- 
prehensive Digest of Hindu Law sliould, on public grounds, be produced. We 
also know that Nanda Pandita had resided at Benares and that he had 
written his Dattaka Mimansa less tlian 200 years before the Digest was 
compiled. We have thus got all the conditions under which, reasonably 
speaking, it was practically impossible that the Dattaka Mimansa of 
Nanda Pandita and its nrohibitions could have escaped the attention not 
only of Sir William Jones but of the compiler and of the translator 
of ihe Digest, if that Mimansa. its doctrines and prohibitions were 
by the Hindus, or by tlie learned, in Lower Bengal or in the Province 
of Benares, considered as of the slightest authority in the Scliool of 
the Daya Bhaga or in the Scliool of Benares at the time when the 
Digest was compiled and was translated, which was the last quarter 
of the eighteenth century. The Digest consists of texts, upon which 
comments ware mide by the compiler. Some notes were added by 
Mr. Colehrooke. Chapter IV of Book V of Part II of the Digest 
deals with the law relating to sons legitimate and adopted, as a branch 
of tlie Hindu law of succession. The Digest treats of the son given, of the 
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age of the son to be given, of the power of parents to give away a son, of the 
form and ceremony of adoption, of the riglit of adopting a son if a 
nephew be living, of the right to maintenance or inheritance of adopted 
sons, and of various forbidden forms of adoption and of the form then 
permitted. In reference to the above sui)jects one or more texts are 
quoted in the Digest from Manu, Baudhayana, the Calicapurana, Gotama, 
Vishnu, Sanclia, Licliita, Harita, Narada, Yajnavvalcya, Devala and Yama. 
In the compiler’s comments on the text set out from those authorities 
reference is made to the Calicapurana and Pracasa and to Yajnawalcya, 
Vasislitlia, Chandeswara, Manu. Vishnu, Culluca-[356]bhatta, the 
Retnacara, Vachaspati Misra, Ragliunandana, Vachaspati Bhattacharya, 
and Medhatithi. If the Dattaba Mimansa of Nanda Pandita was con- 
sidered to be a work of any authority in Bengal or in the districts subject 
to tlie School of Hindu law of Benares at the time when it was being 
compiled by Jagannatha Tercapanchamina under tiie supervision of Sir 
William Jones, or at ibe time when it was being translated by Mr. 
Colebrooke, it is most remarkable that there is not one text relating to 
adoption quoted from either Sauoaka or Sakalya and not one single 
reference made to Saunaka or to Sakalya in any comment of the com- 
piler or note of the translator relating to adoption. If at the time 
when the Digest was being compiled the Dattaka Mimansa of Nanda 
Pandita and the Dattaka Chandrika were respected all over India, 
and the doctrines of the Dattaka Chandrika were adhered to in Bengal 
and the Dattaka ACimausa of Nanda Pandita was held to be the infallible 
guide in the Provinces of Mithila and Benares, it is impossible to believe 
tliat neither of those commentaries should have been known to Jagan- 
uatha Tercapanchauana, to Sir William Jones, or to Mr. Colebrooke, or, 
if they were known to them as works of any authority in Bengal, in Mithila 
and in the School of Benares, that their importance, and the importance 
of the comments on the text of Saunaka and of the text ciced as a text of 
Sakalya should not have been recognised by Jagannatha Tercapanchanana, 
by Sir William Jones, or by Mr. Colebrooke. In this connection it seems 
to be advisable to quote a passage from paragraph 32 of Mr. Mayne’s 
Hindu Law and Usage, as it gives the unbiased and judicially expressed 
opinion as to the qualifications of the compiler of Colebrooke’s Digest 
entertained by an eminent Hindu Judge, long since deceased, who was 
subject to the School of the Daya Bh--iga, and who is not now concerned 
with questions of adoption or with the usages, if any, on this subject 
amonst the members of any caste of Hindus in Lower Bengal. Mr. 
Mayne after referring to a criticism of Mr. Colebrooke upon the tendency 
of Jagannatha Tercapanchanana to enter upon frivolous disquisitions and 
to discuss the opinions of writers of different schools without distinguish- 
ing which is the received doctrine of ea:jh school or whether any of 
[387] them actually prevailed at the time, says : — .This feature drew 
down upon the Digest the criticism of being the best law-book for a coun- 
sel and the worst for a Judge.' On the other hand, Mr. Justice Dwarka- 
nath Mitter, wlio was of the greatest eminence as a Bengal lawyer, 
lately pronounced a high eulogium upon Jagannatha and his work, of 
whom he says ; ' I venture to affirm that, with the exception of the 

three leading writers of the Bengal School, namely, the author ^ the 
Daya Bhaga, the author of the Dayatatwa, and the author of the Daya- 
krama Sangraha. the authority of Jagannatha Tercapanchanana is, so far 
as that school is concerned, higher than that of any writer on Hindu law, 
living or dead, not even excluding Mr. Colebrooke himself.’ It certainly 
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seems to me that Jaganuatha’s work has fallen into rather undeserved 
odium. As a repository of ancient texts, many of whicli are nowliere else 
accessible to the English reader, it is simply invaluable. His own Com- 
mentaiy is marked by the minute balancing of conflicting views which is 
eom^mon to all Hindu lawyers. But as he always gives the names of his 
authoiities. a very little trouble will enable the reader to ascertain to what 
school of law they belong. His own opinion, wlienever it can be ascer- 
tain^, may generally be relied on as representing the orthodox view of 
the Bengal School.” 

Mr. Colebrooke published ids translation of Ihe Mitakshara in 1810. 
In his notes to tfio Chapter on Adoption he referred to tbe views of differ- 
ent schools of Hintiu Liw and to several commentaries of different 
schools of Hindu Law, amongst others to Nanda Pandiba’s Dattaka 
Mimansa and his Vaij.iyanti on Vishnu, to the Vyavahara Mayukha of the 
Mahratta School, the commentary of Vachasputi Misra which is followed 
by the Mithila School and to the Viramitrodaya. Neither in his preface 
nor m his notes bo his translation of the Mitakshara does Mr. Colebrooke 
suggest that the Dattaka Mimansa of Nanda Pandira was of any authority 
whatever in the Scliool of Benares, although he refers to it in his preface 
AS an exce lent treatise on adoption.” Mr. Colebrooke draws attention 
to the fact that Nanda Pandita gives in his Dattaka [358] Mimansa a 
different reading of one text to that given by him in his Commentary on 
Vishnu. Mr. Colebrooke points out that Nanda Pandita in bis Dattaka 
Mimansa does not allow any power to a widow to adopt and that Nanda 
Pandita in the same Mimansa gives in adontion the preference to a 
nephew. It is obvious that in 1810 Mr. Colebrooke was well acquainted 
Wibn the Dattaka Mimansa of Nanda Pandita, yet nowhere does he refer 
to that Mimansa as au authority in the School of Benares, or allude to 
mnda Pandita’s prohibition of the adoption of a sister’s son, of a daugh- 
ter 8 son or of the son of a mother’s sister. If any such prohibition existed 
in the Beuares School of Hindu Law in 1810. Mr. Colebrooke must 
nave kuowa of it and could not have failed bo refer to it. Further 
It IS obvious, to my mind, from an ” Account by H. T. Colebrooke. 

® which is printed at pages 

die bo 319 of the first volume of Sir Thomas Strange’s Hindu Law. 

AT- ° ^ Colebrooke did not consider the Dat- 

taka Mimansa of Nanda Pandita or the .Dattaka Chandrika as a 
work of authority in the School of Benares. At page 317 he said ■ 

— ihe School of Benares, tbe prevailing one in Middle India, is chieflv 
governed by the authority of the Mitakshara of Vyj,jaavesivara, a com‘- 
mentary on the institutes of Yajnyaimlcya. It is implicitly followed in the 
fi t> and province of Benares, so much so that the ordinary phraseology 
tjtvTTl''" 0 P>«' 0 DS 0 f Pandits, from the Native Judges of Courl 

Tv EnoHsh 1 T' the institution of Adawluts superintended 

by English Judges and Magistrates, required the Pandit, to whom the 

reference was addressed, to consult the Mitakshara.” and report the 

horn propounded. A 

iUn^ f""" belonging to this school, who exnound 

lustmte, and defend the MUakshara’s interpretation of tbe law. It may 

sufficient to indicate m this place, the Viramitrodaya of Mitra Misra 
and the V^vada tandava, and other works of Gamalacia They df 

present recollected, dissent upon any material^ question 

iX retains much authority Sse 
in the south and m the west of India. But to that are added, in the penin 
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sula.theS/nri/i [359] Chandrika nod other works bearing a similar title (as 
Datlaka Chandrika, Ac.), compiled by Devananda Bhatta, together with the 
works oij\lad}iava Acharya, and especially the commentary on Parasara^and 
likewise the writings of Naiida Pandita, including his Vai'jayanti and Dat- 
taka Miviansa ; and also some writers of less note. Iben follow the com- 
mentaries assigned by Mr. Colebrooke to the west of India, to the east of 
India, to north Behar or Mithila and to Bengal respectively, the term 
“Bengal” as used by Mr. Colebrooke not including Behar or Benares. If 
the judicial caution with which Mr. Colebrooke in his Preface to his- 
Translation of the Daya Bhaga and the Mitakshara referred to the autho- 
rity of the Smriti Chandrika of Devananda Bhatta in parts of India had been 
imitated by Sir William Macnaghten. when referring to the authority of 
the Dattaiia Mimansa of Nanda Pandita and of the Dattaka Chandrika, 
so many English readers would not have jumped to the conclusion, with- 
out enquiry, that the Dattaka Mimansa of Nanda Pandita was an autho- 
rity in the School of Benares. Devananda Bhatta and his Smnti Chandrika 
are not to be confounded with the author of the; Dattaka Chandrika and 

that commentary. ^ ,, i 

Mr. Sutherland, who was the first translator of the Dattaka Mimansa 

of Nanda Pandita, stated in his Preface, dated Mongeer, 1st July Ibiy^ 

to his translation The Dattaka Mimansa is the most celebrated work 

extant on the Hindu Law of adoption." Now Mongeer (Monghyr) was 

the chief town and administrative head-quarters of the Monghyr district 

in Lower Bengal adjoining the distircts of Gaya and Patna, which are 

centres of Hindu religion and of Hindu religious teaching. Tlie BattaKa 

Mimansa was written by Nanda Pandita, who was living m Benares in 

the earlier part of the 17th century, and one of the last of whose 

commentaries was composed in 1622. It may be assumed that, it Uie 

Dattaka Mimansa had in 1819 acquired authority m Lowei Henga 

and was in the Province of Benares treated as an infallible gui 

on questions of the Hindu law of adoption m the district of Monghyi 

must have been well known who its author was, and that he ana ms 

family had been residents of Benares. Mr. Sutherland m his Preface 

of [360] 1819 having erroneously attributed the authorship o 

Dattaka Chandrika to Devananda Bhatta, and _ rMerrmg 

Chandrika and the Dattaka Mimansa, said Halving said th^ much, 
in exDlanation of the selection made, the ftanslator 
annex some account of the authors, whose tracts are now P'^^ed m ah 
English dress. With very limited opportunity, however, he has failed in 
ascertaining any particulars relative to them, further ‘^an that they 
are both rvi-iters of Southern India.” In making that s‘atemjt so far as 
it applied to Nanda Pandita, Mr Sutherland must have np^n erio 
neous information. It is probable from paragraph f f 

Hindu Law and Usage that the author of the Dattaka ni 

native and a writer of Lower Bengal and was nob, as Mr. butherian 
rj; b« fnfoS, . .1 South.. Miu. Tho. — 

may seem to some to be matters of smaU importance. They do n 
annear to me to be unimportant, when we are asked to a^eps 

Mr. Sutherland’s statement that “ it might 

celebrated work extant on the law of adoption, ^^hfcb 

be accepted as a standard authority at least in ^P“‘ informa- 

Mr. Sutherland wrote his Preface, and also f “g Ja had 

tion as to its author and as to its authority as Mr Sutherlana 
received was reliable. I believe that the earliest reported case of adopt 
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in which the Dattaka Mimansa of Nanda Pandita was applied was a case 
from Masulipatam in 1809, which I have not seen. It is not improbable 
that its application in that case, and the fact tliat it propounded mles 
which had not theretofore been suggested, may have brought it into 
sufficient prominence amongst the lawyers of Madras as to load Mr. 
Sutherland and tliose upon whose information he relied to the conclusion 
that Nanda Pandita was a writer of Southern India. 

As indicating Mr. Sutherland’s views of tlie application of the 
Dattaka Mimansa in different districts and its recognition as an authority 
by the various schools of Hindu Law tlie following passage wliich 1 (piote 
from his Preface of 1819 is of importance. He writes: — “ In regard to 
the law of inheritance, iinportaut distinc- [361] tions obtain in the 
doctrines of the Gaura or Bengal and other schools of law — and this 
difference has given rise to controversial writing and various tracts, pro- 
fessedly treating on that branch of judicature, as received in the different 
schools respectively. But the case is not the same in regard to the 
law of adoption. Some difference of opinion may be indeed observed 
amongst the individual writers on the subject, but it does not appear 
that any sot of dogmas has been espoused or opposed, as the peculiar 
doctrine of any particular scliool. The points on which any difference 
of opinion obtains are noted in the Synopsis, and the translator has 
in some instances intimated, what appears to him, tlie more correct 
and prevailing doctrme. But compiled, as this work has been, under 
circumstances affording little facility for enquiry or collecting informa- 
tion, he has not, from an appreliension of misleading, attempted to debar 
or restrict the operation of any particular rule to the limits of any 
peculiar tract of country. In fact, such precision is scarcely to be 
attained." We have the fact tiiat in 1819 Mr. Sutherland did not venture 
to suggest that on such information as was at his disposal and after such 
enquiries as he had been able to make, the Dattaka Mimansa of Nanda 
Pandita or any of its peculiar views were accepted or in force in the 
province of Benares, in the school of Benares or in any district in which 
Hindus dweh. who were subject to the Benares School. Yet only ten 
years later, that is to say in lb29, Sir William Macnaghten wrote that the 
Dattaka Mimansa of Nanda Pandita was accepted as the infallible 
guide on questions of adoption in the Province of Benares. Wliab 
had happened in the meantime, tliat is between ) 819 and 1829, to cause the 
Dattaka Mimansa of Nanda Pandita to be accepted by the Hindus subject 
to the School of Benares as their infallible guide on subjects of 
adoption ? Absolutely nothing had happened except that Mr. Sutherland’s 
translation from Sanskrit into English of the Dattaka Mimansa of 
Nanda Pandita had been published in 1821. How many Hindus of the 
millions subject to the School of Benares knew in 1821*10 1829 enough 
English to enable them to read and understand Mr. Sutherland’s transla- 
tion ? Probably not twenty. The acceptance by Hindus of the views of a 
commentator and the [362] adapting of their usages to such views are not 
the work of a day. or of ten years or of twenty. Although usages amongst 
Hindus vary, and vary materially even in adjoining districts, Hindus 
ai-e essentially conservative as to their usages, and usages, although 
they differ, are in most cases the growth of centuries amongst them 
More than seventy years have elapsed since Mr. Sutherland’s transla- 
tion of the Dattaka Mimansa was published, and nearly three hundred 
years have elapsed since that Mimansa was written, and yet on 
several vital questions of the law of adoption the usages of Hindus 
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subject to the School of Benares remain directly in conflict with the 
rules of that Mimansa ; but we are asked to assume, without one particle 
of evidence to support the assumption, that on this particular ques* 
tion of aclopt-ion, with which we are concerned, the Hindus of the School of 
Benares have accepted, and submitted to, the rule of Nanda Pandita, and 
have adopted the usages, which it is said, on the authority of a statement of a 
gentleman of Calcutta made in some private correspondence which has 
taken place in reference to this case, but which neither the parties, their 
legal advisers, nor the Judges of this Bench who are of majority on this ques- 
tion of adoption have seen, prevail amongst certain classes of Hindus of the 
Daya Bhaga School of Lower Bengal. I merely point out that if the 
gentleman in question had been desirous of influencing this Court by a 
statement as to a fact he should, as he must well have known, have ap- 
peared in the witness box to give his evidence. It is hardly necessary to 
say that the laws and usages of the School of the Daya Bhaga are, as 
judicial decisions have shown, essentially different on many subjects to 
the laws and usages of the school of Benares. Mr. Colebrooke, referring 
to some critic, said, in a note printed at page 320 of the first Volume of 
Sir Thomas Strange’s Hindu Law, edition of 1830, “ Can he be ignorant, 
too. that the Hindu name comprises various nations differing in language 
and in manners, as much as the various nations of Christian Europe ? It 
is no more to be wondered, that the law should be different in Bengal and 
Benares, than that it is so in Germany and Spain.” See also on this 
subject of races, Sir John Strachey’s “ India," and Sir Alfred Lyall's 
“ Asiatic Studies." 

[363] In an earlier part of the Preface Mr. Sutherland said ; — “ The 
Dattaka Mimansa, as its name denotes, is an argumentative treatise, or 
disquisition, on the subject of adoption ; and though, from the author’s 
extravagant affectation of logic the work is always tedious, and his argu- 
ments often weak and superfluous, and though the style is frequently 
obscure, and not unrarely inaccurate, it is, on the whole, compiled with 
ability and minute attention to the subject, and seems not unworthy of 
the celebrity which it has attained.” 

It appears to me that a valuable means of testing the authority allowed 
to the Dattaka Mimansa of Nanda Pandita before it had been translated 
in 1819 by Mr. Sutherland and of testing the accuracy of Mr. Sutherla-nd’s 
views and of those who followed bis lead as to the importance in the Hindu 
community of that commentary may be afforded by ascertaining how far 
its precepts were recognised and followed by Courts in the Provinces of 
the Presidency of Fort William in Bengal before it was translated in 1819 
and after it had been in existence for nearly two centuries. The materials 
for such a test are few, but some exist. It has never been suggested that 
Sudras were at any time prohibited from adopting a sister’s son or a 
daughter’s son. On the contrary, it has by some writers been main- 
tained, I think erroneously, that amongst Sudras the first object of adoption 
was the sister's or the daughter’s son in preference to all others. 
Similarly it was maintained, but erroneously, by some writers, including 
Nanda Pandita, that amongst Brahmans when there was a brother’s son 
eligible for adoption the adoption of auy one else would be invalid. 
Bearing in mind that no text and no author had ever suggested that it 
was not lawful for a Sudra to adopt a sister’s son, or a daughter’s son, it 
may reasonably be assumed that in the case to which I shall now refer 
the parties belonged to one of the three regenerate clashes, for otherwise 
the reference bo the Pandits of the question of adoption was unnecessary. 
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Id case XII at pages 185, 186 and 187 of Volunoe II of l\[acDaghteD'8 
PfiDoiples and PrecoJents of Hindu Liw one of the questions asked 
of the Pandits was whether E having adopted liis daughter’s son and 
having died, the adopted son was entitled to succeed to E’s property? 
[364] The answer was : — If, of the separated brothers, the youngest, 

\ * I ^3 rs son in adoption, died, such adopted son is 

alone entitled to the property to which the deceased was entitled.” That 
case arose in 1808 in zilla Mirzapur in which the Banares School of 
Hindu Law is supreme. It apptars, from cases numbered 58 and 59 
at page 18 of Volume I of Morley’s Digest of case.s reported in the 
Supreme Courts of Judicature in India, that in 1810 an adoption by a 

Brahman of his sister’s sou was held to be valid, whilst in 1815 it vvas 
held that a Brahman could not adopt liis sister's son as it imported incest. 
As m case number 61 at page 19 of tlie same Digest it is stated that the 
form of adoption in that case was the Kntrima form. I think it may be 
safely inferred that the form of adoption in cases numbers 58 and 59 on 
page 18 was the Dattaka form. I mention the above cases here as 
flowing that prior to the translation in 1819 by Mr. Sutherland of the 
Dattaka Miiuansa the prohibition of the Dattaka Mimansa of Nanda 
1 andita was not acted upon by the Courts in Bengal in two out of the 
three cases of which any report has survived, and in which the adoofons 
would necessarily have been held to have been invalid if at that time the 
Dattaka Mimansa was adhered to in Bengal. 

It will be remembered that Mr. Sutherland when writing in Bengal 
nis Preface to Iik translations of the Dattaka Mimansa and of the Dattaka 
Chandnka in 1819 had made inquiries as to who the authors were, and 
that obviously the only information which he had been able to obtain in 
Bengal on that point was that the authors were writers of Southern India 
the fair inference being that in the ooinion of his informants those com- 
mentaries were of more authority in Southern India than in Bengal or in 
Benares. Sir Thomas Strange in a note on a case of 180G from the zilla 
of Ouddapah. having referred to the Dattaka Mimansa of Nanda Pandita 
and to two local commentaries of apparently not much authority, said •— 
In practice the adoption of a sister’s son by persons of all castes is not 
uncommon, the authority above quoted resting as it does on a single text 
and that not pointedly wohi^bitory. cannot bo coosidered sufficient to 
Vitiate such adoptions, [365] see Sir Thomas Strange's Hindu Law 
edi^on of 1830 Volume 11 . pages 100, 101. It was stated hy Ho Ho wav 7 ’ 
\n Narasamnuii v. Balaramacharlu (]), that the note to which I have* iusc 

71^ Preface to Te Lt 

edition of his Hindu Liw stated that he had distingnished the Remarks in 

Appendix h^y the letters C., E. and S. as denoting respectively the 
names of Mr. Colebrooke. Mr. Ellis and Mr. Sutherland. As in thJoX 
1 ion of Sir Thomas Strange’s Hindu Law, viz , that of 1830 which 
contains the Appendix and to which 1 have access, no initial C E or S 

18 appended to the note to which I have referred. I have assumed thZtU. 
note was by Sir Thomas Strange himself. ^ 

Nandi 7 that some Pandits have cited the Dattaka Mimansa of 

Nanda Pandita in some cases relating to adoptions amongst Hindus of 

^ contended that from that fact I 

Id infer that the Dutaka Mimansa was reoeived in the School of 
Benares as ao autbonty to be followed on all questions of adopln! 
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1895 including that which is before us. As a Judge, I am unable to adopt 
June 27. that arguraenti. I do not know and have no information as to the 
— school of Hindu law to which those Pandits belonged. In the Eastern 
Fuel Districts such as Gorakhpur it is as likely as not that such Pandits 
Bench, belonged to, or were influenced by, the School of Hindu law of Lower 

Bengal, which follows the Daya Bhaga. I am, however, aware that the 

17 A. 294 Pandits in those cases did not agree. I cannot overlook the fact that 
(F.B.)= Sir William Macnaghten’s opinion the venality of Pandits has done 
19 A.W.N. j^Qj-e than the speculations of commentators to create confusion in the 
(1895) 187. law. and that according to his experience Pandits may ^^cite 

authorities which are genuine and applicable to the particular subject, ‘ but 
which are of no weight in the particular province whose doctrine should 
have been adopted." An instance of the truth of that warning was afford- 
ed by the Court Pandit of the Provincial Court of Bareilly, in a case to 
which I shall refer later on, who stated than the Vyavabara Mayukha was 
in force in the district of Etawah ; [366] that statement can only be 
explained on the ground of the gross ignorance or the shameless menda- 
city of the Pandit who made it. For all I know other Pandits equally 
ignorant or equally regardless of the truth may have followed him ; if 
they did. and their statements can he unearthed, we may expect some 
day to hear it vigorously argued in this Court that the Vyavabara Mayukha 
is the authority to be followed in deciding disputed questions between 
Hindus of the Benares School. Keferring to the Court Pandits of Madras 
of the latter part of the last and the early part of the present century, 
Sir Thomas Strange, at pages xxi and xxii of the preface bo the first 
edition of his Hindu Law, said “ For, with regard to the Pandits, consi- 
dering the infancy of the Judicial establishment provided for the depen- 
dencies on the Madras Government at the time when the collection was 
made, the authority of many cannot be looked unon as very great. The 
moat competent (it may be presumed) were appointed. But in that part 
of India, and at the time in question, little if any encouragement haying 
been begun to be given to the cultivation of learning among the natives, 
the field for selection could nob be amole. Allowance is also to be m^e 
for the possibility of corruption iu particular instances, remembering 
always the declaration of Sir William Jones, ‘ that he could nob. 
with an easy conscience, concur in a decision merely on the written 
opinion of native lawyers in any case in which they could have the 
remotest interest in misleading the Court’.’’ I shall now quote two of 
the passages relating to Pandits to be found in Sir Francis Macnaghben s 
Preface to his Considerations on the Hindu Law. At page x Sir Francis 
Macnaghten said A majority of the Pandits who have delivered 
their rescripts declare that the adonted son shall succeed to the estate 
of his adopting father’s father ; and they are apparently supported by 
the most rational construction ; yet from the zilla of Saharanpur it is 
answered that the adopted son is excluded from inheritance by the Mitak- 
fihara and all other authorities." The following passage from page xn 
of Sir Francis Maonaghten’s Preface, carefully read, is probably more 
condemnatory of Pandits than is anything else which he wrote. He said 
I disclaim all intention of casting a reflection upon our present Supreme 
[867] Court Pandits. I have had much conversation with them both, 
and I believe them to be in all respects hatter qualified than such men 
usually are for their oflBces. Yet it has often been observed that opva)ODS 
delivered in a particular cause varie:3 from bhoss which had been obtained 
upon former occasions ; and I persuaded myself that it would be more satis- 
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factory at least to asoertaio their sentimeots at a time when they could 
not be biased by favour or by any feelings connected with the parties to 
an existing litigation.” None of us on this Bench, ao far as I am aware, 
either kuow or have the means of ascertaining what were the characters 
of the Pandits who, in cases relating to Hindus of the Benares 
School, cited the Dattaka Miraansa of Nanda Pandita as an authority. 
Of course, it is possible, but hardly probable, that local Pandits in 
outlying districts of these provinces like Gorakhpur were more learned 
aud more honest than the Pandits of the Provincial Court of Bareilly, 
than the Pandits of Sabaranpur and the other Paiidits to whom Sir Francis 
Macnaghten leferred, or than the Pandits who were condemned by Sir 
■William Macnaghten, Sir Thomas Strange, and Sir William Jones. I 
feel that in a case of this importance to the Hindus of the Benares School, 
in which, if we make assumptions, which are not justified, as to the 
authority of Nanda Pandita in that school, there is grave risk of our impos- 
ing upon the Hindus of the Benares School a custom which may or may 
not exist amongst the Hindus of Lower Bengal who follow the Daya 
Bhagn, and wliich may never have existed in these provinces. I cannot, as 
a Judge, draw from the fact that in some few cases relating to the Benares 
School some Pandits, of whose characters I know nothing, cited the 
Dattaka Mimansa of Nanda Pandita. the conclusion that Nanda Pandita 
bad been received as an authority by the School of Benares. 

If we wore, from the fact that Pandits in former years cited in Courts 
in these provinces certain commentaries in support of their statements, to 
•conclude that the commentaries so cited had been accepted by the School 
of Benares as authoritative interpretations of the law, confusion would l)e 
worse confounded and we should be deciding questions between Hindus of 
the Benares School, uot by the [368] Hindu law of that school, hut by 
what commentators of another school said, erroneously or otherwise was 
the law. 

It is said that the following eight commentaries support the opinions 
on this subject of Nanda Pandita, namely, the Samskarakaustubha, the 
Dharmasindhu, the Dattaka Nirnaya, the Dattaka Kaumudi, the Dattaka 
Darpana, the Dattaka Didhiti, the Dattaka Manjari, and the Dattaka 
Ciromani. Some of those commentaries are by writers of the School of 
the Daya Bhaga of Lower Bengal, some by writers of the Mahratha 
School of the Bombay Presidency, one was, I believe, by a writer of the 
Mithila School ; as to the remainder I do not know of what part of India the 
writers were, but they were not of these Provinces, or of the School of 
Benares. All of them were, so far as I can ascertain, subsequent in date to 
the Dattaka Miraansa of Nanda Pandita. Not one of them was refen-ed to 
by any one during the hearing of this case. The learned vakil who argued 
this case on behalf of the defendant had no opportunity of addressing us on 
any of those commentaries, or as to the authority, if any, which may be 
allowed to them in the Schools of Hindu law to which their authors 
belonged. My attention was first drawn to them by a member of this 
Bench more than a week after the arguments had been concluded and 
after the case had stood over for judgment. Only three of those com- 
mentaries have, in the nine years during which I have been on this Bench 
been cited before me ia any case, so far as I remember or can ascertain’ 
and then they were not cited as authorities of the Benares School’ 
They were cited as showing the interpretation put upon an ancient text 
by writers of another school of Hindu law. Of those eight commentaries 
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the following were iu one case— Ram v. Behari Lai (1) — cit#*d 
before me, the Samskarakaustubha, the Dattaka Darpana, and the Dattaka 
Nirnaya. I am not aware that any other Judge on this Bench is in a 
position to say that any one of those eight commentaries has ever been 
cited before him as of any authority in the School of Benares, or has, in fact, 
ever been cited before him in this Court for any purpose. I am not aware if 
the text f369] verified or unverified, of any of those eight commentaries is to- 
be found within these provinces. There is not one Judge upon this Bench 
who is a Sanskrit scholar capable of translating those texts, or of ascer- 
taining the context, or what those texts, in fact, say, except my brother 
Knox. No one on behalf of tlie defendant, whose interests are at stake 
here, has had an opportunity of having the texts of those commentaries 
examined. Under such circumstances, I would not venture to allude to- 
them if I did not understand that, in the opinion of one, or possibly two, 
of the Judges of this Bench, tlie fact that on the question of adoption 
before us those eight commentaries of authors of other schools of 
Hindu law are more or less in harmony with the views of Nanda 
Pandita, affords a convincing argument that the Dattaka Mimansa 
of Nanda Pandita is on this question before us the law and the 
doctrine of the School of Benares. Under such circumsrances I must 
deal with those commentaries as best I can on such scanty materials 
as are afi'orded to us by references to them on this subject which I find in 
the writings of Mr. Mandlik, Golap Chandra Sarkar and Dr. Jolly. 
The Samskarakaustubha gives a different version of the text of Saunaka to 
that given in the Dattaka Mimansa of Nanda Pandita ; it omits that por- 
tion of the text which has been translated by Mr. Sutherland thus : — 
“ For the three superior tribes, a sister’s son is nowhere [mentioned asl 
a son.” (See Mr. Mandlik’s Vyavahara Mayukha at page 489). The 
Dliarmasindhu cites the text of Saunaka without referring it to any author. 
(Mr. Mandlik’s Vyavahara Mayukha. page 489). The Dattaka Niranya 
cites the text of Saunaka as a text of Narada (Mr. Mandlik’s Vyavahara 
Mayukha, page 489). It appears that the authors of those three commen- 
taries consider that the text of Saunaka, to which I shall refer at length 
later on, prohibits the adoption of a daughter’s son and of a sister’s son, 
and that by those authors “ the prohibition is placed on a par with the 
prohibition as to the giving of the eldest son, and the rule laying down 
the order of eligible adoptees, both of which have been on all hands 
admitted to be directory.” (Mr. Mandlik’s Vyavahara Mayukha, pages 
488 and 489). Their Lordships of [370] the Privy Council in Srimaii 
Uvia Deyi v. Gokoolanand Das Mahapatra (2), held that according the 
Hindu law as it obtains in Benares, the adoption of a very distant relation, 
not included within the sapindas of the adoptive father, made in vio- 
lation of the preferential riglit of the son of a brother of the whole 
blood, was valid, and that the texts which prescribe the preferential 
adoption of such a son have not the force of law. The texts and 
the principal authority which were relied upon in that case as prohi- 
biting the adoption of the distant relation were texts of the Dattaka 
Chandrika, texts of the Dattaka Mimansa of Nanda Pandita, and Mr. 
Sutherland’s Synopsis. In Jxnokee Debea v. Gopaul Acharjee (3). it was 
hald that the adoption of the first-born son though blameable was 
valid in law. The Dattaka Kaumudi appears to be merely an echo of 
the Dattaka Mimansa of Nanda Pandita. The Dattaka Darpana 
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excludes the sister's son and the daughter's son from the category of 
objects of adoption, but apparently says nothing about the son of a mother s 
sister. The Dattaka Didhiti reads the text of Saunaka differently to 
Nanda Pandita ; it says that a daughter's son and a sister's son should 
bo aiiopted by Sudras, but it does not say anytiiing about their atliliation 
by the throe regenerate classes, and apparently does not refer at all to 
the son of a mother's sister. The Dattaka Manjari sa^s: Amongst 

Brahmans the daughter's and the sister's son are excepted, since they 
are unfit for being looked upon as sons ; and for the same reason the 
paternal uncle and the like arc excluded.” f have gathei'ed what 
I have stated as to the Dattaka Kaumudi, the Dattaka Darpana, the 
Dattaka Didhiti, and the Dattaka Manjari from page 327 of Golap 
Chandra Snrkar’s Hindu Law of Adoption. According to Dr. Jolly 
in the Appendix to his Outlines of an History of the Hindu Law tlie 
Dattaka Ciromani is an epitome of seven treatises on adoption. Dr. 
Jolly gives translations of the i)ortions epitomised as they appear in 
the Dattaka Ciromani, but does not give translations of the passages 
quoted from tlie Dattaka ilimansa of Nanda Pandita and tlie Dattaka 
Chandrika, as those works were accessible in an English form. The value 
of [371] the treatises epitomised on any question relating to the Hindu 
law of the School of Benares may be gathered from the following facts, 
assuming that the treatises were correctly epitomised in the Dattaka Ciro- 
niani, which may be doubted from the short epitomes on tliis particular 
question of adoption given l)y Golap Chandra Sarkar at page 327 of his 
Hindu Law of Adoption. According to the epitomes of the Dattaka Ciro- 
mani, the Dattaka Darpana allows the widow of a separated Hindu to 
adopt a SOD to her husband without having authority from her husband 
to adopt; the Dattaka Kaumudi permits the adoption of a son whilst 
another son is living from a desire to have many sons ; the Dattaka Did- 


hiti apparently expressed the same opinion and further stated that 
several men together could adopt the same son : the Dattaka Tiloka says 
that many sons may be adopted by the same man provided tliey are all 
adopted at the same time, and even a married man is fit to be adopted. 
Much more might be written on the same point. The treatises epitomised 
may, so far as I am concerned in this case, correctly state the law of 
adoption of the School of the Daya Bhaga, and I assume from nearly all 
those commentaries being relied upon by one of my Brother Judges that 
he considers that they are authorities accepted by some Scliool of 
Hindu law, but they certainly could not be, nor are they, accepted as 
authorities in the School of Benares, and it may be assumed that some 
of them would be repudiated as authorities by the Hindus of Mithila. 
The result is that in six out of those eight commentaries no mention is 
made of the adoption of a mother’s sister’s son, and in one of them there 
is no prohibition against the adoption amongst the three regenerate classes 
of a sister’s son, of a daughter’s son or of the son of a mother’s sister. 
The texts of the Dattaka Chandrika and of the Dattaka Mimansa of 
Nanda Pandita which were adopted as prohibitory in three of those eight 
commentaries have on one subject been held not to have the force of law- 
in the School of Booares by their Lordships of the Privy Council, and on 
another subject have been held by the High Court at Calcutta not to be 
prohibitive. Neither separately nor collectively do those eight commen- 
taries of authors of other Schools of Hindu law furnish in my opinion the 
slightest [372] ground for assuming that on the question before us the 
Dattaka Mimansa of Nanda Pandita has ever been accepted as, or ever 
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was, the law of the School of Benares, nor do they suggest to my mind 
that the interpretation put by Nanda Pandita on the text on this subject 
cited in his Dattaka Mimansa was correct. That some eight or more com- 
mentators, of whose authority, reputation and accuracy of thought we 
know nothing, followed the lead, more or less closely, of the Dattaka 
Chandrika or of the Dattaka Mimansa of Nanda Pandita does not prove 
that Nanda Pandita correctly interpreted the text of Saunaka. It does not 
appear from the information before us whether any of these commenta- 
tors accepted the text cited as a text of Sakalya. One solitary native 
commentator, who I believe was subject to the School of Benares, has 
followed the lead of the Dattaka Mimansa of Nanda Pandita. That 
commentator was the parda-nashin lady whoresided in Benares and wrote 
under the name of Balambhatta. I say, without fear of contradiction in 
this Court, that she is not received as an authority by the School of 
Benares. Prima facie it would be improbable that the School of Benares, 
which has produced celebrated scholars and expounders of the Hindu law, 
should accept as an authority a lady of quite modern times, whose know- 
ledge of the law and of the usages of Hindus in these provinces was 
confined to such knowledge as she was in a position to acquire when sitting 
behind the parda in her husband’s house. 

The three regenerate classes of Hindus of the School of Benares have 
not hitherto acknowledged that they are bound to accept the usages, or to 
follow the interpretation of the Hindu law, of those who belong to the 
School which follows the Daya Bhaga. We, as Judges of this Court, sit 
here in this case to apply the Hindu law and usages of the School of 
Benares and not the Hindu law and usages of the School of Lower 
Bengal or of elsewhere. Under such circumstances it appears to me to 
be our duty to be particularly careful that we do not impose by our deci- 
sion upon the three regenerate classes of Hindus in these provinces a 
prohibition and a religious dogma not to be found in tbe Hindu law of 
the School [373] to which they are subject, a prohibition which may 
have originated in an erroneous view of tbe law taken by two commenta- 
tors of quite modern times, which may have been followed, more or less 
olosely, by writers who did not belong to tbe School of Benares, and 
which was supposed to apply in the Benares School of Hindu law by 
those who, without sufficient enquiry, accepted as correct the views of 
those two commentators and tbe views of their translator. 

Tbe result of much careful enquiry into the authority to be allowed 
to the Dattaka Mimansa of Nanda Pandita has led me to agree with that 
eminent Sanskrit scholar, Professor Jolly, that : "It is simply a misfortune 
that so much authority should have been attributed in tbe Courts all over 
India to such a treatise as Nanda Pandita’s Mimansa, which abounds 
more in fanciful distinctions than, perhaps, any other work on adoption, 
and it is high time that tbe numerous other Treatises on Adoption should 
be thoroughly examined and given their due weight. Even hitherto, 
in spite of the pressure exercised by tbe authority of Nanda Pandita, the 
prevailing tendency of decisions has been in favour of divesting adoption of 
arbitrary restrictions, which baveno foundation in equity or justice,” (Pro- 
fessor Jolly’s Outlines of an History of the Hindu Law, page 166). I am con- 
vinced that down to 1830 the Dattaka Mimansa of Nanda Pandita had not 
been accepted as an authority in the School of Benares. Since 1830 that 
Mimansa has occasionally been referred to in the Sudder Dewani Adalab of 
these Provinces and in this Court on various questions of adoption, but has 
not been followed when its rules were in conflict with the Mitakahara or 
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with other authoritative works of the Beuares School, except in three cases, 
to which I shall refer at length later on, in none of which did the Judges 
enquire whether or not its rules had been accepted by the Scliooi of 
Benares. In the first of those cases a native Muusif found the adoption 
proved and valid ; the District Judge expressed no opinion about the adop- 
tion and decided the case on another point; the Judges of the Suddor 
Dewani Adnlat decided, on the sole authority of Mr. Sutherland s 
statement, that the adoption was invalid, notwithstand-[374]ing that the 
evidence which the Judges accepted as correct, showed that in the opinion 
of tlie caste the adoption was valid. In the second case all three Courts 
held that the adoption was invalid, applying Nanda Pandita’s prohibition 
against tlie adoption of a sister’s son : the curious points about that case 
are that the question was irrelevant, as the widow had not received autho- 
rity frono her husband to adopt as was found, and the prohibition of Nanda 
Pandita, although applied, was in fact misapplied, as the boy who was 
adopted by the widow to her husband was her brother’s son and was not 
a son of a sister of the widow’s late husl)and. and the adoption if it had 
been with authority would have been valid. In the tliird case the ques- 
tion of adoption was irrelevant ; the curious point in connection with 
that case is that the parties to that case were parties to subsequent litiga- 
tion ill which it was by evidence proved beyond doubt that the particular 
adoption of a sister's son by a Brahman was valid, and was in accordance 
with usage amongst that division of the Brahman tribe. 

It must never he overlooked for one moment that Nanda Pandita’s 
sole position in the Hindu law is that simply of a commentator and that 
he had no power to impose of his own accord burdens and restrictions on 
the Hindus in the exercise of the right of adoption. His Dattaka Mimansa 
must be judged as any other commentary svould he. I think I succeeded 
in showing in ray judgment in Beni Frasad v. Hardui Bihi (1) that Nanda 
Pandita in construing a material text of Vasishtha ignored tlie principles 
of the construction of texts of the Hindu sacred law as prescribed in the 
Mimansa of Jaimini, and by violating those principles of construction put 
a construction upon that text which had not been adopted by the much 
more celebrated author of the Mitakshara. 

Nanda Pandita in the Dattaka Mimansa asserts that amongst the 
three regenerate classes an adoption of a daughter's son. of a sister’s 
son, and of a son of a sister of the mother of tlie adopter is prohi- 
bited. He draws that conclusion from two passages which he quotes 
from a text of Saunaka, and from a [375] passage which he gives as a 
text of Sakalya; one passage from Saunaka (Caunaka) is given partly in 
paragraph 2 of section II, page 547 of Mr. Sutherland’s translation of the 
Dattaka Mimansa in Stokes’ Hindu Law Books and partly in paragraph 
74 of the same section at pages 563 and 564. It may be mentioned that 
the Dattaka Mimansa was written in prose and was not in the original 
divided into sections or paragraphs and was not punctuated. The system 
adopted in the Dattaka Mimansa was that a portion of a text was given 
and on it followed Nanda Pandita's comments, and then a further portion 
of the text was given followed by comments upon it. The text of Saunaka 
as given in paragraphs 2 and 74 of section II of the translation is as 
follows: — "The adoption of a son, by any Brahmana, must be made from 
amongst ‘ sapindas’ or kinsmen connected by an oblation of food ; or, on 
failure of these an ' asapinda,’ or one not so connected, may be adopted : 
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otherwiae let him not adopt. Of Kshatriyas, in their own class positively: 
and [on default of a sapinda kinsmanj even in the general family, follow- 
ing in the same primitive spiritual guide (Guru) : of Vaicyas, from 
amongst those of the Vaicya class (Vaicyajateshu) ; of Gudras, from 
amongst those of the Cudra class. Of all. and the tribes likewise, 
[in their own] classes only; and not otherwise. But a daughter’s son 
and a sister s son are affiliated by Gudras. For the three superior tribeSi 
a sister s son is nowhere [mentioned as] a son." One version of this 
part of the text of Saunaka is thus translated by Golap Chandra Sarkar 
at page 309 of bis Hindu Law of Adoption : ' Amongst Brabmanas, 
the affiliation of a son should be made [Kartaryah) from amongst sapiiidcLS', 
or on failure of them a Don-sapiiida (may be affiliated); but any other 
should not be affiliated ; amongst Kshatriyas, one from tbeir own tribe, 
or one whose Gotra is the same as that of the adopter’s yuru or preceptor 
(may be affiliated) ; amongst Vaisyas from amongst those of the Vaisya 
tribe ; amongst Sudras from amongst those of the Sudra tribe ; amongst 
all classes, from their respective classes, not from others. A daughter’s 
SOD or a sister’s son is, however, affiliated by Sudras: amongst the 
three (tribes) l)eginniDg with the Brabmana, a [376] sister’s son 
is not affiliated somewhere (or anywhere).” A translation of a ver- 
sion of this part of the text of Saunaka is given by Mr. Mandlik 
an page 53 of bis Vyavahara Mayukha thus : — " Amongst Brahmanas, the 
adoption of a son should be made from amongst the sapbidas, or in their 
absence, an asapinda [one not a sapinda] may be adopted, other- 
wise one should not be adopted : amongst Kshatriyas, one from their 
own class, or one whose Gotra is the same as that of the (adopter's) 
preceptor may be adopted ; amongst Vaisyas. from amongst those of the 
Vaisya class ; amongst Sudras, from amongst the Sudra class ; amongst 
all classes, from amongst tbeir respective classes only, not from others. 
But a daughter’s son and sister’s son are affiliated even by Sudras.” 

I infer from a passage at pages 489 and 490 of bis Vyavahara Ma- 
yukha that Mr. Mandlik obtained the text, his translation of which 
I have quoted, from the text as given in the Vyavahaia Mayukha. 
Mr. Mandlik, commenting at page 494 of bis Vyavahara Mayukha on 
the latter part of the text of Saunaka as given in the Dattaka 
Mimansa of Nanda Pandita gives what be vouches as his own and as a 
correct translation of that part of the text, as it appears in the Dattaka 
Mimansa, thus : — ** Sudras (should) adopt a daughter’s son or a sister’s 
son. A sister’s son is in some places (not adopted as) a son among the 
three (classes beginning) with a Brabmana.” It would appear from 
Dr. Biihler's article on the Caunaka Smriti in the Journal of the Asiatic 
Society of Bengal for 1866, at page 159, that there were known to him at 
least five different Sanskrit versions of that part of the text of Saunaka 
which, as given in the Dattaka Mimansa of Nanda Pandita, Mr. Suther- 
land has translated as ” But a daughter’s, and a sister’s son, are affiliated 
by Sudras,” and that Dr. Biibler was nob aware of any version of 
Saunaka’s text, except that given by Nanda Pandita in his Dattaka 
Mimansa, in which the words which Mr. Sutherland has translated as 
” For the three superior tribes a sister's son is nowhere [mentioned as] a 
son” appear. 

Mr. Mandlik, at pages 469 and 490 of the Vyavahara Mayukha, says 
in reference bo this latter subject : — ” This verse, although [377] found 
in the manuscript copy of Saunaka Karikas in my librarj, does not occur 
in that copy of Karikas which was available to Dr. Biibler. Nor does it 
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OGOur in the extract; of the adoption chapter of the Karikas made in tlie 
Samskarakaustubha, and in the Vyavahara Mayukhn. These extracts 
correspond with the manuscript of Dr. Biihler. On the other hand, the 
Dattaka Mimansa, the Dattaka Chandrika, and mv own manuscript of 
Saunaka Karikas do Rive the said text. T am, therefore, inclined to hold 
with Dr. Biihler that theie were two versions of the chapter of Sauanka, 
the one Maliarastra as he calls it, and the other the Gauda or Eastern." 
Those facts, if there was nothing else, ought to make a Judge cautious 
in accepting blindly, and without careful judicial consideration, the texts 
given by Nanda Panditain his Dattaka Mimansa and his comments unon 
them. Dr. Biihler was of opinion that it was from the Saunaka Karikas 
that Nanda Pandita quoted in his Dattaka Mimansa (see Journal of the 
Asiatic Society for 1860 at page 150). CommentinR on the latter part of 
that text of Saunaka as given bv him Nanda Pandita, according to the 
translation given by Mr. Sutherland of paragraphs 91, 92, 93, and 94 of 
section II of the Dnttuka lilimansa. fStokes’ Hindu Law Books, page 
567) said : — 

“91. This part of the text, ‘ but a daughter’s son, Ac.’ propounds an 
exception, as to those of the three first tribes, with respect to the 
daughter’s son. and sister’s son. inferred from the mention of propinquity 
in the general. 

“ 92. Since (the particle' hut ’ having an exclusive import) a restric- 
tion ‘by Cudras only.’ is conveyed : those of the three first tribes are 
excluded. On this point the author subjoins a reason: ‘For the three 
superior tribes. Ac., Ac.’ 

“ 93. Since the filial relation of a sister’s sou to one of the three 
first tribes, is not exhibited in any authority whatever, the passage is 
relative only to Cudras. This is the meaning of the whole. 

“ 94. The expression, 'a sister’s son’ is of indefinite import, in the 
(part subjoined as a) reason ; for. (otherwise) it would follow, that it were 
therein an unmeaning terra : or. were it of definite [378] import, one portion 
(of the preceding sentence, viz., ‘ a daughter’s son ’) would be void of 
sense." 

I confess T find it difficult to make sense out of those paragraphs and 
the paragraphs which follow them. It appears to me that what Nanda 
Pandita was trying to demonstrate was that the sentence in Saunaka’s 
text which Mr. Sutherland has translated as ; — “ For the three superior 
tribes, a sister’s son, is nowhere (mentioned as) a son" was a reason 
given for the immediately preceding sentence of the text ; — “ But a 
daughter’s son, and a sister’s son, are affiliated by Sudras." and that 
reading the two sentences together Saunaka had, in the opinion of Nanda 
Pandita, expressly prohibited the adoption amongst the three regenerate 
classes of a daughter’s son and a sister’s son. Assuming for the moment 
that Nanda Pandita was correct in construing the sentence ; — “ For the 
three superior tribes, a sister’s son. is nowhere (mentioned as) a son " as 
the reason for the statement contained in the immediately preceding 
sentence of Saunaka's text, and applying the rule of construction of the 
Mimansa of Jaimini, which is to he applied to the ancient Sanskrit text of 
the sacred Hindu law, the two sentences together must be deemed to con- 
tain an admonition only, and not a positive prohibition, against the adop- 
tion amongst the three regeneiate classes of a sister’s son and of a 
daughter’s son. The rule of the Mimansa of Jaimini is thus stated by 
Mr. Mandlik at page 499 of the Vyavahara Mayukha : — “It is a rule of 
the Purva Mimansa that all texts supported by the assigning of a 
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reason are to be deemed not as Vidhi but simply as Ariha-vada (recom- 
mendatory). When a text is treated as an Artha-vada, it follows that 
it has no obligatory force whatever. ” I have shown in my judgment 
in Beni Prasad v. Hardai Bihi, (l) that the rules of the Mimansa 
of .Taimini. although they may sometimes have been overlooked or 
not attended to by Hindu as well as English commentators and text 
writers, and by English translators, are no new rules of construction 
but are authoritative rules for the construction of texts of the sacred 
Uw of the Hindus. The Mimansa of Jaimini is older by many cen- 
[379]turies than the Datbaka Mimansa of Nanda Pandita. Its authority 
is undoubted. It has been applied by, arnongib others, Jagannatba 
Tercapanchanana, who com])iled Colebrooke’s Digest, and is referred to 
in the notes in that digest. This is what was staled by Mr. Colebrooke 
as to the Mimansa of Jaimini : — "The written law, whether it be Sruti 
or Smriti, direct revelation or tradition, is subject to the same rules of 
interpretation. Those rules are collected in the Mimansa, which is a 
disquisition on proof aud authority of precepts. It is considered as a 
branch of philosophy; and is properly the logic of the law. In the 
eastern narb of India, viz., Bengal and Bebar, where the Vedas are less 
read, and the Mimansa loss studied than in the south, the dialectic 
philosophy, or Nyana, is more consulted, and is there relied on for 
rules of reasoning and interpretation upon questions of law, as well 
as upon metaphysical topics.” See Account by H. T. Colebrooke, 
Esq., of the Hindu Schools of Law in Sir Thomas Strange’s Hindu 
Law'. Volume I, page 315, edition of 1830. See also Mr. Colebrooke on the 
Mimansa of Jaimini, in the transactions of the Asiatic Society, Volume I, 
page 457. That Mr. Colebrooke in the above extract was when referring 
to "Bengal” applying that terno. not loosely, but strictly according to its 
true and original meaning of the country stretching south-east from Bba- 
galpur to the sea, and was not including in that term Behar or the pro- 
vince of Benares is obvious from the leference in that extract bo "Bengal 
and Bf'har ” and from the following passage, relating to authorities in the 
different Schools of Hindu Law, in the same Account: — “To these are 
added, in Bengal, the works of Jimuta Vahana and those of Raghunan- 
dana, and several others, constituting a distinct school of law. which devi- 
ates on many questions from that of Mithila, and still more from those of 
Benares, and the Dekliin, or southern peninsula.” I have shown in my 
judgment in Beni Prasad v. Hardai Bthi (1), that the author of the 
Mitakshara had construed a text of Vasishtba in accordance with the 
rules of the Mimansa of Jaimini, and that the constiuction of that same 
text in the Dattaka Mimansa of Nanda Pandita was in violation of those 
rules. The [380] truth is, Nanda Pandita followed no rule of con- 
struction, but construed ancient texts as it suited bis fancy, or his argu- 
ment. 

The reference to a daughter’s son and a sister’s son in the text of 
Saunaka if that text is correctly given hy Nanda Pandita, appears to me 
to be simply a statement of what Sannaka considered to be a fact, namely, 
that in his time amongst Sudras a sister’s son and a daughter’s son 
were sons who were adopted by Sudras and that in the ancient texts of 
the Hindu law it had not been mentioned that a sister’s son might be 
adopted amongst the three regenerate classes, a very different thing from 
saying that the adoption of a sister’s son was prohibited. It appears to 


(1) 14 A. 67 (70, 71, 72, 73). 
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me that Saunaka not fntond to represent that the adoption araonpst 
the three regenerate classes of a sister’s son or of a daughter s 
son was positively prohibited. Some writers liave taken a third and 
a different view of the meaning of that text of Saunaka, and have 
contended that it means that amongst Sudras a sister’s son and a 
daughter’s son must be adopted in preference toothers. Saunaka s state- 
ment may have been intended to represent that in bis days, and in some 
part of India, so far as he knew, it was not the custom amongst the 
three regenerate classes to adopt a sister’s son or a daughter s son, but 
it did not in my opinion imply a proliihition. I am led to that conclusion 
by each of the translations of the text which I have quoted. I also come 
to the same conclusion from the fact ibat no such prohibition against the 
adoption of a daughter’s son or of a sister's son is even suggested in the 
laws of Manu. Vasishtha or in the Mitakshara, whilst Yama, who undoubt- 
edly was a Risbi of great importance in the Hindu sacred law, distinctly 
recognised without any limitation or cpjalification the right of a Hindu 
to adopt a daughter's son. We sliail see later on that Nanda Pandita 
was probably led to misconstrue the text of Saunaka, as it was given by 
him, by erroneously mixing up the ancient and obsolete practice of Niyoga 
with the law of adoption, and that Mr. Sutherland in the Synopsis went a 
step further and confused Niyoga witli marriage. 

In paragraph 107 of section 11 of Mr. Sutherland’s translation of the 
Dattaka Mimansa at page 570 of Stokes' Hindu Law [381] Books a text 
is given as from Sakalya. Nanda Pandita referred to the text given by 
him as a text of Sakalya in continuation and in support of his argument 
on that portion of the text of Saunaka to which I have already referred, 
and I shall deal with it here, and before considering Nanda Pandita's 
comments on the other part of the text of Saunaka. The paragraph is as 
follows ; “ 107. Cakala has clearly laid dcwn the above points : “ Let one 
of a regenerate tribe destitute of male issue, on tliat account, adopted (sicl 
as a sou the offspring of a sapinda relation particularly : or also, next to 
him one born in the same general family ; if such exist not, let him adopt 
one born in another family; except a daughter’s son, a sister's son and 
the son of the mother's sisters.” The following paragraph gives Nanda 
Pandita's comment on that text ; “108. By this it is clearly establishe*], 
that the expression ' sister’s son ’ (in the last sentence of Caunaka's text, 
section 74) is illustrative of the daughter’s son and mother’s sister’s son, 
and this is proper : for prohibited connection is common to all three. To 
enlarge would be useless.” 

It appears to me that if we have before us in paragraph 107 of section 
II of Mr. Sutherland’s translation of the Dattaka Mimansa the complete 
text of Sakalya as translated, the words "except a daughter’s ^ son, a 
sister’s son, and the son of a mother’s sister ” are equivalent to “ let one 
of a regenerate tribe not adopt a daughter’s son, a sister’s son or the son 
of a mother’s sister,” and as no reason is given in the text (assuming it 
to be complete^ we must, applying the miles of the Mimansa of Jaimini, 
construe the text as positively prohibiting such an adoption. Before, 
however, coming to the conclusion that a sacred text of the Hindu law 
has prohibited such an adoption, w’e must be satisfied that the text as 
given in the Dattaka Mimansa is not only a genuine text of the Hindu 
sacred law, but that it is the complete text, that is, that the original text 
contained nothing more and gave no reason for the exolusion of a sister’s 
son, a daughter’s son, and the son of a mother’s sister from the category 
of persons eligible for adoption ; for if the original text contained a 
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reason for tlie exclusion of the sister’s son, the dauj^hter’s son, and 
[382] the son of a mother’s si'>t 0 r, the original text was admonitory only, 
and not prohibitory. 

Cven a casual reader of the text of Saunaka, as interpreted by Nanda 
Pandita, and of that given as a text of Sakalya on comparing them would 
notice that whilst the text of Saunaka refers only to a sister’s son and a 
daughter’s son, tlie text given as that of Sakalya refers not only to a sister’s 
son and to a daughter’s s >n, but also to the son of a mother’s sister, and the 
natural enquiry would suggest itself why was no mention made of the son 
of a mother's sister in ihe text of Saunaka, who, beyond all dispute was an 
authority of great importance in the Hindu sacred law ? Only two possible 
answers could be given to that enquiry, one being that when Saunaka 
wrote he was not aware that any objection existed to the adoption of the 
son of a mother’s sister, which would be improbable if such an objection 
did in fact exist, particularly on the ground of incest, in Saunaka’s 
time, and the other answer being that in fact no objection to the 
adoption of the son of a mother’s sister did in fact exist in the time 
of Saunaka. Another matter which on a comparison of those two 
texts, and bearing in mind the rules of construction of the Mimansa 
of Jaimini suggests itself is, that whilst the text of Saunaka gives, 
according to the opinion of Nanda Pandita, a reason, and consequently, 
if his opinion on that point is correct and the text is anything 
more than a mere statement of the fact that Sudras adopted a sister’s 
son and a daughter’s son, that text must be construed at the utmost 
as admonitory and not prohibitory, the text given as a text of Sakalya 
gives no reason, and if the text as given by Nanda Pandita be complete 
the text of Sakalya must be construed as a positive prohibition of the 
adoption of a sister’s son, a daughter’s son, and the son of a mother’s 
sister. Why should an undoubted autlioriiy such as Saunaka merely give 
an admonition not to adopt a sister’s son or a daughter’s son, and why 
sliould Sakalya, if in fact he did, positively prohibit the adoption of a sis- 
ter's son, of a daughter’s son, and of the son of a mother’s sister ? From 
what source did Nanda Pandita obtain the text said by him to be a text 
of Sakalya? That text does not appear in any Veda, Sruti, Smriti, Sutra 
or Code of the Hindu law which is extant. It [383] does not appear 
in any early commentary on the Hindu law, such as the Mitak- 
shara, and appears for the first time, so far as is known, in the 
Dattaka Chandrika, which apparently preceded at no long interval the 
Dattaka Mimansa of Nanda Pandita. Where did the author of the 
Dattaka Chandrika find that text ? Neither the author of the Dattaka 
Chandrika, whoever he may have been, nor Nanda Pandita, nor any one 
else has ever told us where the author of the Dattaka Chandrika found 
that text given as a text of Sakalya. The author of the Dattaka Chandrika 
found neither that text, nor the prohibition which it implies against the 
adoption of a sister’s son, of a daughter’s son, and of the son of a mother’s 
sister, in any sacred book, code or commentary of the Hindu law which is 
now known to Hindus or to Sanskrit scholars. I find it impossible to 
believe that no allusion to that text or to the prohibition which it implies 
against the adoption of a sister’s son, a daughter’s son, and the son of a 
mother’s sister should have been made in any sacred book, code or coin- 
mentary of the Hindu law if the existence of that text or of that prohibi- 
tion had been known before the author of the Dattaka Chandrika first 
produced it in his commentary. I cannot resist the conclusion either 
that no such text existed, or, if it did exist, that it was not considered of 
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any authority. It makes illegal the adoption of a daughter s son, whom 
Yama without any limitation recognises as a person as equally eligible as 
a brother’s son for adoption. 

With such absence of all information as to how or where the author 
of the Dattaka Chandrika found the text, if it had in fact existed, how 
can wa assume that we have before us a complete transcript of an original 
text of Sakilya? Was this alleged most ancient text generally acted 
upon as an authorit vtive text by Hindus? In tliis connection it should 
be borne in mind that the Full ilench of the Madras High Court in 
Eranjoli Illath Vishnu NanihmJn v. Eranjoli lllath Krishnan Namhudri (1) 
held that a custom amongst Nambudri Brahmans to adopt a sisters 
son was established, and in Vanidinadn v. Appn (2). that [38^3 in 
Southern India a custom exists amongst Brahmans to adopt a sister s 
son and a daugliter's son, and that sucli custom is valid. In tlie 
Panjab, according to a note at page 102S of West and Buhlers Digest of 
the Hindu Law, 3rd edition, which is founded on Tapper’s Customary Law 
of the Panjab, a sister's son and a daiigliter’s son may lie adopted witli 
tbe consent of the male relations, tlie objection in the Fanjab to the 
adoption of a sister’s son or a daughter's son arising from their taking the 
property into another Gotr. Tbe late Mr. Mandlik positively stated 
that in the Bombay Presidency such adoptions are common, and so 
far as I am aware that statement publicly made in his Vyavahara 
Mayukha has not been publicly contradicted. Golap Chandra Sarkar 
states that such adoptions are not uncommon in Lower Bengal, but what 
his authority for that statement was he does not mention, and I give 
the statement for what it is wortli. Tliose two Full Bench cases in Madras 
and the fact that such adoptions are permitted m ttie Panjab coupled 
with the statement by Sir Tliomas Strange which I have already quoted 
and with case KII and the cases in Morley's Digest to which I liave refer- 
red and with the late Mr. Mandlik's statement as to tbe Bombay Presidency 
show either that the views as to the law of adoption expressed in the 
Dattaka Mimansa of NandaPandita were not generally accepted as correct, 
or that in many different parts of India they were unknown to many 
large bodies of Hindus, or were repudiated as not binding on their cons- 
ciences. Neither the alleged text of Sakalya nor Nanda Pandita’s prohi- 
bition is I'eferred to in Colebrooke’s Digest. Golap Chandra Sarkar at page 
335 of his Hindu Law of Adoption asks a very pertinent question, which 
might apply in many parts of India, Has any Brahmana been ever out- 
castedby adopting his daughter’s or sister’s son, though instances of such 
adoption are not rare ?” I think it probable that Nanda Pandita took the 
text from the Dattaka Chandrika. Mr. Sutherland in his Preface of 1819 
to his translations of the Dattaka Mimansa and the Dattaka Chandrika 
(Stokes’ Hindu Law Books, page 527) says that the Dattaka Chandrika 
was supposed to have been the groundwork of the Dattaka Mimansa. The 
[ 385 ] same text is cited in each as the text of Sakalya. It is cited in 
paragraph 11 of s. 1 of Mr. Sutherland’s translation of the Dattaka 
Chandrika at page 631 of Stokes’ Hindu Law Books. Many of the 
observations which 1 have made on Nanda Pandita’s comments on the 
text of Saunaka apply equally to his comments on the text quoted by 
him as a text of Sakalya. 

I shall now refer to the other passage in the text of Saunaka upon 
which Nanda Pandita also relied as justifying his conclusions. It 
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would appear from Mr. Mandlik’s Vyavahara Mayukha at pages 481, 
482 and 483, from Golap Chandra Sarkar’s Hindu Law of Adoption, 
particularly at pages 319, 320, 321, 328 and 329 and from Professor Jolly’s 
Outlines of an History of the Hindu Law, at pages 162, 163 and 164, 
that Nanda Pandita in the Dattaka Mimansa was influenced by thinking 
erroneously that the principles, upon which the practice of Niyoga was 
in remote ages governed, controlled the Hindu law of adoption, and that 
the application of those principles or of a misconception of those princi- 
ples led Nanda Pandita to the view that the adoption amongst the three 
regenerate classes of a daughters son, a sister’s son and the son of a 
mother’s sister was positively prohibited and illegal. That Nanda Pandita 
mixed up Niyoga with adoption appears plainly from his comments on the 
passage to which I am now referring, which appears in an earlier part of the 
text of Saunaka. A full translation of the text of Saunaka on adoption 
is given by Mr. Mandlik at pages 52 and 53 of his Vyavahara Mayukha 
and by Golap Chandra Sarkar at pages 308 and 309 of his Hindu Law of 
Adoption. The particular sentence occurs in the middle of a long descrip- 
tion of the rights and ceremonies to be followed in an adoption and after 
the most important of those rights and ceremonies have been described, 
and before the description of ceremonies in adoption, the omission of 
which has been held by Courts in India not to invalidate an adop- 
tion. The particular sentence as it appears in paragraph 15 of s. V 
of the Dattaka Mimansa of Nanda Pandita was translated by 
Mr. Sutherland (Stokes’ Hindu Law Books, page 590) thus ; — " having 
adorned with clothes, and so forth, the boy, bear- [ 386 ] ing the reflec- 
tion of a son.” The translation of the particular sentence has been 
given by Mr. Mandlik at page 52 of his Vyavahara Mayukha as fol- 
lows : — “having with clothes and the like adorned the boy bearing the 
reflection of a son, itc., ” and by Golap Chandra Sarkar at page 
308 of his Hindu Law of Adoption thus: having adorned the boy bear- 

ing the reflection of a son with clothes and the like, tlx.” Dr. Buhler 
has translated the original text thus : — “ He then should adorn the child 
which (now) resembles a son of the receiver’s body, Ac.” (Jounial of 
the Asiatic Society of Bengal, 1866, article Caunaka Smriti). Nanda 
Pandita apparently construed the passage in question as descriptive of the 
son prior to the adoption and not as descriptive of the adopted son after 
all the important rites and ceremonies, including the request for the gift, the 
gift, and the acceptance of the gift of the son in adoption, had been per- 
formed. It is highly improbable that in the middle of a passage describing the 
ceremonial of adoption Saunaka should have introduced, out of its place, a 
sentence having the effect; of prohibiting the adoption of a son of a daughter, 
of a sister or of a mother’s sister. It appears to me that the sense of the 
sentence, having regard to the place where that sentence appear is given 
in Dr. Buhler’s translation, and that the sentence means that, all the 
important rites and ceremonies of adoption having been performed, the 
adopted son then and for the first time bore the reflection of a son to the 
man who had adopted him. The comments of Nanda Pandita are to be 
found in the 16th and following paragraphs of s. V of Mr. Suther- 
land’s translation of the Dattaka's Mimansa at pages 590 and ° 

Stokes’ Hindu Law Books. Paragraphs 16 and 17 are as follows lo 

(‘The reflection of a son.’) The resemblance of a son,— and that is, the 
capability to have sprung from [the adopter] himself, through an ' 

ment (to raise issue on another’s wife), and so forth ; as (is the case) ® 
son of a brother, a near or distant kinsman, and so forth. Nor is sue 
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appointment; of one unconneotecl impossible: for, the invitation of such (to 
raise issue) may take place under this text: ‘for the sake of seed, lot 
some Bi'ahmana be invited by wealth, Ac.’ ” 

[387] “17. Accordinj^ly, the brother, paternal and maternal uncles, 
the daugiiter’s son and tliat of the sister, are excluded ; for they bear not 
resemblance to a son.” 

If Mr. Sutherland’s translation is correct, Nanda Pandita must have 
been av plying in paragraphs 16 and 18 of s. V tlie principles of tlio 
Niyoga to Saunaka text descril)ing tlie ceremonies of an adoption in tlie 
Dattaka ionu. Except that by Niyoga a son was born it was in every 
particular tbe reverse of marriage. In marriage a Imsband ol)tained from 
his wife a son of bis own getting, and lie did not cease to be to his wife us 
a liusband wlien slio bore a son to him. In Niyopa apparently, to judge 
from texts and comments in Colebrooke’s Digest, an im])otent man miglit 
authorize liis wife to conceive by anotlier man who was a brother or 
a kinsman or a Brahman, and the son so begotten might inherit the pro- 
perty of his mother’s liusband like a son of tlie body of that husband 
begotten on his own wife : also a sonless widow might lawfully bear 
a son provided she had received her husband's authority in his lifetime, 
or was authorized by her spiritual parents; further, a man who 
had no male issue might, after due authority given to him, beget 
a son from his own body on the wife of another, and in that case 
the son so begotten on the wife of another was considered as the son 
of bis mother's liusband and as the son of the man who had begotten him. 
The brother or kinsman who was invited fo raise issue in the case of the 
impotent husband was bound to abstain from the woman as soon as she 
conceived and could not lawfully beget a second son on the woman. There 
were several directions as to the conduct of the man who was invited to 
raise issue, to which it is not necessary to refer; it is sutiicient to say that 
there was no analogy between Niyoga and Marriage. In the latter part of 
paragraph 16 of s. V, it is quite certain that Nanda Pandita was refer- 
ring to that particular form of Niyoga in which a brother or a kinsman or a 
Brahman was appointed or invited to beget a son for an impotent husband on 
that husband’s wife, and, if Mr.Sutherland’s interpolations (in brackets) were 
discarded, it is probable that tlie earlier part of that paragraph referred also 
[388] to that particular form of Niyoga. In paragraphs 19 and 20 
of s. V, if Mr. Sutherland’s translation be correct, Nanda Pandita 
apparently wandered off into illustrations from marriage. In paragraphs 
ccxxxvi, eexliv and ccxlv, at pages 362 and 366 of Colebrooke’s Digest, 
Vol. II, will also be found curious illustrations to explain the result of 
Niyoga. Tlie paragraphs of Nanda Pandita, to which I am referring, have 
puzzled Sanskrit scholars. The Madras High Court in Minakshi v. Rama- 
iianda (1) held that Mr. Sutherland’s translation of paragraph 20 of 
8. V was incorrect ; that the Sanskrit of Nanda Pandita in that para- 
graph which Mr. Sutherland had translated as “ with the mother of 
whom the adopter miglit have carnal knowledge” were correctly trans- 
lated by Mi\ Mandlik thus with the mother with whom Niyoga is 
possible.” 

It is generally hazardous work to attempt to give an explanation of 
the source of many of the opinions of such a writer as Nanda Pandita. 
In some cases no doubt they were evolved from his inner consciousness, in 
others they resulted from a simple misapprehension of an ancient text, 
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and in othors they were the resnlt of confusing two or three totally differ- 
ent matters, and of construing the ancient text in the light of such 
confusion. The following explanation of the source of Nanda Pandita’s 
opinions as explained in paragraphs IG to 20 of s. V of the Dattaka 
Mimansa appears to me to he reasonable. Manu mentioned twelve 
kinds of sons. They are thus given in Slokes 159 and 160 of Chapter 
IX of the Laws of Mann (Sacred Books of The East, Vol. XXV): — 
“ 159. The legitimate son of the body, the son begottei: on a wife, 
the son adopted, the son made, the son secretly born, and the son cast 
off. (are) tlie six heirs and kinsmen. 160. The son of an unmarried 
damsel, the son received with the wife, the son bought, the son begotten 
on a remarried woman, the son self-given, and the son of a Sudra 
female (are) the six (who are) not heirs (but) kinsmen.” Sloke 165 
is as follows; — ”165. The legitimate son and the son of the wife 
(thus) share the father’s estate : hut the other ten become members of the 
[389] family, and inherit according to their order (each latter named on 
failure of tliose named earlier).” In Slokes 166 to 179 the twelve kinds 
of sons are more fully described. The 166, 167 and 168 Slokes are trans- 
lated hy Dr. Buhler (Snered Books of The East, Vol. XXV), thus: — 
166. Him whom a man begets on his own wedded wife. let him know to be 
a legitimate son of the body (Aurasa) the first in rank. 167. He who was 
begotten according to the peculiar law (of the Niyoga) on the appointed 
wife of a dead man, of a eunuch, or of one diseased is called a son begot- 
ten on a wife (Kshebraja). 168. That (boy) equal (by caste) whom his 
mother or his father affectionately give, ^confirming the gift) with (a liba- 
tion of) water, in times of distress (to a man) as his son, must be considered 
as an adopted son (Datrima). ” Then follow the descriptions of theKrit- 
rima and the others of the secondary sons or substitutes for sons all except 
the legitimate son being referred to in Sloke 180 as '* substitutes for a son 
(taken) jn order (to prevent) a failure of the (funeral) ceremonies.” In 
Chapter X of that part of Devanda Bhatta's Smriti Chandrika which 
relates to the Law of Succession and Inhoritanca he refers to Maou’s list 
of twelve sons. After referring to the legitimate son (Aurasa) Devanda 
Bhatba says (Chapter X of the translation by Kristnasawmy Iyer of the 
Smriti Chandrika of Devanda Bhatta on the Law of Inheritance) : — The 
sons of the description of Kshetraja and the like inherit the property of 
their respective fathers [namely, the husband of the woman on whom the 
Kshetraja was procreated and the like,] and not the brothers, tfec., of such 
fathers. 4. The same author [Manu] defines Kshetraja and the other 
classes of secondary sons : — T. He who was begotten, according to law, 
on the wife of a man deceased, impotent, or degraded, after due authority 
given to her, is called ‘Kshetraja’ or the lawful son of the wife. 
11. He whom his father or mother affectionately gives as a son, being 
alike [hy a class] and in a time of distress : confirming the gift with water, 
is called ‘Dattrima ' or a son given.” Then follow the definitions of the other 
kinds of sons. Amongst the twelve sons mentioned by Manu and referred 
to by Devanda Bhatta. there is no mention of, or allusion to, a son begotten 
by [390] a sonless man upon the wife of another man ; and, indeed, it 
would further appear from those Slokes of Chapter IX of the Laws of Manu 
(Sacred Books of the East, Vol. XXV), beginning with Sloke 31, copcern- 
iog male offspring that the form of Niyoga by which in ancient times a 
sonless man might with the authority of the husband ^ 

another man’s wife was not allowed by Manu. In Slokes 41 42 Manu 

says ” 41. Never, therefore, must a prudent well-trained man, who 
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knows the Veda and its Angas and doslres long life, cohabit with another’s 
wife. 42. With respect to this matter those acquainted with the past 
recite some stanzas, sung by Vayu {the Wind, to show) : that seed must 
not be sown by (any) man on that which belongs to another.” Then 
follow several illustrations from the growing of crops, &o. This is the 
illustration given in Sloke 53 : — “53. But if by special contract (a field) 
is made over (to another) for sowing, then the owner of the seed and the 
owner of the soil are both considered in this world as sharers of the crop. ’ 
One who did not read Sloke 53 with tbo Slokes preceding it and with those 
succeeding it might possibly infer that in Sloke 53 Manu recognized that 
form of Niyoga by which a sonless man begot a son upon another man’s 
wife, even if such inference migiit properly be drawn from Sloke 53, yet 
the son so begotten would not be one of the twelve sons mentioned by 
Manu, who could inherit and also perform the funeral ceremonies. 
According to section X of Chapter II of Mr. Colebrooko’s translation of 
the Mitakshara, which treats of the rights of the dwyamushyayana or 
son of two fathers, Niyoga to have effect in producing u son who could 
offer funeral oblations must have been performed on the wife of a childless 
man, and Manu had ap])arently prohibited tbe practice, and also, apparently, 
it was permissible only when the woman had been betrothed, but the 
marriage had not been consummated, and tbe man to whom she had been 
betrothed had died childless. According to Manu and Devanda Bhatta the 
Kshetraja was the only son begotten in Niyoga who could inheritand perform 
the funeral ceremonies. The Kshetraja was begotten in Niyoga pure and 
simple, and was not treated by Manu or Devanda Bhatta as in any sense a 
son [391] adopted (datrima) in the dattaka form, to which form alone the 
text of Saunaka related. Some commentators have referred to the second- 
ary or substitute sons mentioned by Manu as adopted sons ; but it is clear 
that the only son who could bo said to have been adopted in the dattaka 
form was the datrima mentioned in the 169th Sloke of Chapter X of the 
Laws of Manu. We have seen that the latter part of paragraph 16 of 
Section V of Nanda Pandita’s Dattaka Mimansa refers to that form of 
Niyoga in which alone the Kshetraja could be begotten, and that 
reading that portion of the paragraph with tbe earlier part, as Nanda 
Pandita apparently intended it to be read, and omitting Mr. Sutherland’s 
interpolations, tbe whole paragraph related to that one form of 
Niyoga by which the Kshetraja could bo begotten, that is by another 
man upon the impotent husband's wife. Paragraph 18 of section 
V of the Dattaka Mimansa of Nanda Pandita obviously referred 
to Niyoga; but owing to the doubts which have been entertained as 
to Mr. Sutherland's translation being correct, I am unable to say 
to which form of Niyoga Nanda Pandita was referring in that paragraph. 
Now my explanation is that Nanda Pandita looking about for any 
explanation, except tbe obvious one, of tbe text of Saunaka relating to 
tbe resemblance of a son, and finding the datrima following immedi- 
ately after tbe Kshetraja in tbe list of sons who could inherit given in 
Devanda Bbatta's Smriti Chancirika and in the laws of Manu, confusedly 
ooDsidored that there was some connection between the datrima and tbe 
Kshetraja, or in other words between adoption in the dattaka form and 
Niyoga, and with a little wandering off into fanciful illustrations from 
marriage, the result was paragraphs 16, 17. 18, 19 and 20 of section V of 
the Dattaka Mimansa. What Nanda Pandita overlooked was that if adop- 
tion in the dattaka form was controlled by the principles of the only form 
of Niyoga, in which according to Manu and Devanaa Bhatta a son could 
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June 27. could be born a boy who could be an object of adoption in the dattaka form ; 

for the son begotten by another man on the wife of the impotent husband 

Tull vvith his authority was in the Hindu Law of those ancient times the son of 
Bench, the latter, and [392] a man cannot adopt his son. If, as the Madras High 

Court held. Mr. Mandlik’s translation of the concluding words of paragraph 

17 A. 294 20 of section V of Nanda Pandiba’s Dattaka Mimansa be correct, and 
(F.B.)= Sutherland’s translation of those words be incorrect, ibis plain that 

15 A.W.N. ^anda Pandiba when he wrote them was referring to Niyoga and not to 
U89S) 167. Hjarriage. Nanda Pandita was no more justified in confusing the Datrima 

(adopted son) with the Kshetraja than he would have been if he had con- 
founded the Datrima with other secondary sons, and bad illustrated the text 
of Saunaka by references to them. Dr. Jolly, at pages 163 and 164 of his 
Outlines of an History of the Hindu Law. and Mr. Mandhk, at pages 482 
and 483 of his Vyavahara Mavukha, give forcible illustrations of the result 
of applying the principles of Niyoga to adoption, and show that if Nanda 
Pandiba was correct in applying the principles of Niyoga to adoption other 
rules propounded by binD in his Dattaka Mimansa must be wrong. 

The opinion, that in adoption amongst the three regenerate classes the 
person to be adopted must be one who by a legal marriage with his mother 
might have been the legitimate son of the adopter which influenced Sir 
William Macnaghten and others who wrote on the subject of adoption, 
and which led to many of the decisions of the Courts in India as bo a 
daughter’s son, a sister’s son. and the son of a mother’s sister being 
inadmissible for adoption amongst the three regenerate classes, appears 
to me to have been adopted from a passage in Mr. Sutherland’s 
Synopsis which accompanied his translation of the Dattaka Mimansa 
and che Dattaka Chandrika, The passage in the Synopsis is to be 
found at page 664 of Stokes’ Hindu Law Books, and is as follows 
“ The first and fundamental principle is that the person proposed to 
be adopted, be one who by a legal marriage with his mother might 
have been the legitimate son of the adopter. By the operation 
of this rule, a sister’s son and offspring of other female, whom the 
adopter could nob have espoused, and one of a different class are 
excluded from adoption. In the present age, marriage with one unequal 
in class is prohibited." Whether or not that statement in the Synop- 
[393] sis was a reasonable deduction from the comments of Nanda Pan- 
dita in paragraphs 16 bo 20 of section V of his Dattaka Mimansa, I think 
it is obvious that it was upon the supposed authority of those comments 
that Mr. Sutherland made the statement. If the comments of Nanda 
Pandiba in paragraphs 16 to 20 of section V of bis Dattaka Mimansa were 
not justified bv the text relating to the resemblance of a son, it follows 
that the statement of Mr. Sutherland, which I have quoted from bis 
Synopsis, was without foundation in the Hindu law, as in my opinion 

that statement was. . ^ , rr- i. / 

Professor Jollv at page 163 of bis Outlines of an History of tlie 

Hindu law referring to what he describes as " a somewhat obscure passage 

in Nanda Pandita’s Dattaka Mimansa" says Supposing even the 

reading translated by Sutherland bo be correct, which is doubtful, it was 

aDoa-ently not connection by marriage, bub connection by Niyoga, which 

Nanda Pandita had primarily in view." Mr. Mandlik at pages 480 a,,d 

481 of his Vyavahara Mavukha referring to Mr. Sutherlands rule m 
his Svnopsic says “ Mr. Sutherland’s rule in his Synopsis goes jar 
bryondTab he cites as his authorities. He seems to have confounded 
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Niyoga with what he calls ‘ legal marriage’ Niyoga is not a 

marriage at all of any kind whatever, and further, Niyoga prosupooses at 
the least a former betrothal of tlie wumau with whom the said Xiyoga is 
presupposed. Niyoga, strictiy speaking, means the raising up of issue on 
the widow of a deceased by some one on appointment. .\8 a practice, it 
has been reprobated by Manu. At no time in India’s History was Niyoga 
ever exalted to the rank of marriage ; and it is now a mere fossilized relic of 
the past. Marriage is one of the principal Sanskaras amongst the Hindus; 
whereas Niyoga is neither a Sanskara nor oven a mere inferior popular 
observance sanctioned by custom. At the best, it was according to Manu 
a beastly practice, reprobated by the learned, and expressly jirohibited in 
the Kali age. How Mr. Sutherland should liave made the mistake of 
confusing xYr i/ 0 (/a with ‘legal’ marriage is to me inexplicable.” 

[394] Shortly expressed the conclusions at which I bave arrived willi 
regard to Nanda Pandita’s views on this question of adoption are that the 
texts from Sauuaka, even as given by Nanda Pandita, do not bear the 
construction which ho has put upon them, and tliat there is too much 
uncertainty as to the genuineness, completeness, and authority of the text 
cited by him as a text from Sakalya to wairant his conclusion that the 
adoption of a son of a sister, the son of a daughter and the son of a 
mother’s sister amongst the three regenerate classes was prohibited by 
the Hindu text law as it existed at or prior to the time when ho wrote his 
Dattaka Mimansa. That no such prohibition existed in the law as under- 
stood at that time by the School of Benares I am satisfied. 

The next question is, have the opinions of Nanda Pandita as to the 
adoption of a son of a sister, of a son of a daughter, or of the son of a 
mother’s sister amongst the three regenerate classes been within the last 
270 years generally accepted and acted upon by Hindus who are subject 
to the Benares School of Hindu law ; in other words is there any proof, 
clear or otherwise, upon which a Judge would be justified in acting, that 
any general usage based upon or in conformity with that opinion of Nanda 
Pandita has sprung up amongst and been followed by Hindus subject to 
the Benares School o( Hindu law ? What may or may not have taken 
place amongst Hindus subject to other schools of Hindu law may be 
instructive to students of, and writers on, Hindu law, but the existence 
or non-existence in other schools of Hindu law of a usage cannot be 
accepted in proof or in disproof of the existence of the same usage in the 
Benares School of Hindu law, with which alone we are concerned. We 
know from what I have already stated that in Madras, probably in Bombay 
and possibly in Lower Bengal, the prohibition against such adoptions has 
not been universally accepted, and we know that no such restriction of 
the right of adoption, based on the ground of incest, has been accepted in 
the Punjab. From that we cannot infer that there is amongst Hindus in 
these provinces, who are subject to the Benares School, any usage or 
sacred text which prohibits the adop-[395]tioQ of a sister's son, of a 
daughter’s sou, or of the son of a mother’s sister. 

Can we draw an inference that any such usage existed generally or at 
all in these provinces oi elsewhere from the writings of Mr. Sutherland, 
of Sir Francis Macnaghben, of Sir William Macnaghten. or of Sir Thomas 
Strange ? Mr. Strange’s Manual of Hindu Law is not in this Court’s 
Library, and consequently I am unable to express any opinion as to bis 
views. 

We know upon what basis or rather lack of basis Mr. Sutherland 
founded his opinion that ” The first and fundamental principle (of the 
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Hindu Law of Adoption) is that the person proposed to be adopted, be 
one who by a legal marriace with his mother might have been the legiti- 
mate son of the adopter." We know that Mr. Sutherland’s opinion 
was founded upon the Dattaka Mimansa of Nanda Pandiba and upon 
Mr. Sutherland’s contusion of marriage with Niyoga 

The statement in Macnaghten’s Princinles and Precedents of Hindu 
Law (Sir William Macnaghten’s) at page 67 of Volume I of the 3rd edi- 
tion that the party adopted should nob be the son of one whom the adop- 
ter could not have married, such as a sister’s son or a daughter’s son is 
obviously a mere paraphrase of the passage in Mr. Sutherland’s Synopsis 
which 1 have already quoted, although Narada is apparently the only 
authority cited hy Sir William Macoaghten for that particular proposition. 
We know from Professor Jolly, who translated the Narada Smriti, that 
no such rule is to be found in either of the two versions of the Narada 
Smiibi. In the note at page 185 of Volume II of the 3rd edition of 
Macnaghten’s Principles and Precedents of Hindu Law to case XII in 
wbicb the Pandits in a case from zilla Mirzipur had stated in effect that 
the adoption of a daughter’s son was valid, it is suggested that the parties 
were Sudras. I have already pointed out that if the parties were Sudras 
the question so far as the legality of the adoption of a daughter s son was 
concerned was unnecessary and meaningless, as no one bad ever suggested 


tliat sucli an adoption bv a Sudra would notbevulid. So far as I have been 
[396] able to ascertain there was, with the exception of the case to which 
I have last referred, no report until long after the publication of Maonagh- 
ten's Principles and Precedents of Hindu Law of any case, in which the 
question of the right of a member of one of the three regenerate classes to 
adopt a sister’s son or a daughter s son, or a son of a mother s sister 
arose, which clearly came from any district in which blie Hindus were 
subject to the Benares School oi Hindu law. If I am in error in assum- 
ing that in case XII to which I have just referred, the parties were nob 
Sudras. (Sir William Macnaghten considers that the parties were Sudras), 
then so far as I have been able to ascertain there was not, until more 
than thirty years after Macnaghten’s Principles and Precedents of Hindu 
Law were written and until many years after the death of Sir William Mac- 
naghten, any report of any decided case iu which this question arose and 
was decided, and in which it is clear that the parties were members of 
one of the three regenerate classes and were Hindus subject to the School 
of Benares, or were even residents within the district in which the law of 
that School prevails. Consequently, notwithstanding the reputation of 
the Principles and Precedents of Hindu Law, I cannot infer from it that 
at or before the time it whs written there was any usage amongst the 
Hindus subject to the Benares School by which the adoption of a sisters 
son, ora daughter’s son, or of the son of a mother’s sister was prohibited 

amongst any classes of Hindus. The same remarks would apply to the 

works of Sir Francis Macnaghten and Sir Thomas Strange, who wrote 


respectivelv in 1824 and 1825. ^ 

The statement at page 150 of Sir Francis Macnaghten s Consider- 
ations on the Hindu Law as it is current in Bengal, published m 1821. 
that “ The son of a sister, or of a daughter may be adopted by a budra. 
As to three superior classes, the rule is, that they cannot adopt a son whom 
it would be incest to have begotten,’’ is evidently taken from the com- 
ments of Nanda Pandita in the Dattaka Mimansa and from the statement 
of Mr. Sutherland in his Synopsis to which I have already referred. 
Later in page 150 Sir Francis Macnaghten said : - The Reverend 
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Saunaka [397] (as ho is called by Govert^/iafia) says . . . . 

But in no case a sister's son, or a daughter’s son, or those whom common- 
sense prohibits the adoption of, such as a brother, a paternal uncle, or a 
maternal uncle . The italics are Sir Francis Macnaf'hten’s. 

Sir Thomas Strange at page 83 of his Hindu Law, Volume I. treat- 
ing of the relation of the person to be adopted to the adopter, says : 

The general principle, as laid down in a recent work of great weight 
upon the whole of this suliject, is, that one, with whose mother the adopter 
c&uld not legally have married, must not be adopted-, * 

Though the adopted he not the actual son of the adopter, he is to resem- 
ble, and come as near to him as possible. He is to be at the least such as 
that he miglit have been his son. But the adopter could not have 
married his own mother ; it is a prohibited connexion. Consequently his 
brotlier cannot be adopted by him. The same consideration excludes the 
paternal and maternal uncles : the daughter’s and the sister's son. It 
must be noticed, however, that these two latter are eligible to adoption 
among Sudras ; if not also in the three superior classes, notwithstanding 
positions to the contrary, no other being procurable." We know from 
note (3) at page 83 that the " recent work of great authority " was Mr. 
Sutherland’s Synopsis. We also know from the notes to pages 83 and 
84 that the Dattaka Mimansa and the Dattska Chandrika were the otlier 
authorities upon which Sir TImmas Strange relied in part for the proposi- 
tions which I have quoted. It is obvious from the concluding portion of 
the quotation that Sir Thomas Strange did not accept as universally 
applicable the rule of Mr. Sutherland’s Synopsis or the rule of the Dattaka 
Mimansa of Nanda Pandita. If the incest theory of Nanda Pandita and 
Mr. Sutherland were the true theory, and if Nanda Pandita’s construc- 
tion of the text of Saunaka were correct, it is difficult to understand how the 
difficulty as to incest could be removed where no other than a daughter's 
son or a sister’s son happened to be procurable for adoption. I have 
already referred to the note at page 101 of the 2nd volume of Sir 
[398] Thomas Strange’s Hindu Law. The whole note is valuable, as it 
apparently was written after considerable research and with knowledge 
of the Dattaka Mimansa of Nanda Pandita and before the mind of Sir 
Thomas Strange, if he was the writer, had been influenced by the sweep- 
ing proposition of Mr. Sutherland in Ids Synopsis. 

Mr. Arthur Steele, who wrote in 1826, as I infer from the date of his 
Preface, at page 44, paragraph XXXVIH, edition of 1868, of his Law 
and Custom of Hindoo Castes within the Dekhun Provinces subject to 
the Presidency of Bombay, after giving a list of five classes of boys who 
maybe adopted, says:— “6. A boy of a different Gotr, but of the same 
caste (Purgotr). Such are the sister’s son and daughter’s son, who are 
adoptible in default of the preceding, P. C. (Koustoobh and Nirunesindhoo). 
A paternal uncle cannot be adopted being in place of his father. Nor a 
maternal unclo^for ‘ an elder relation’ (without regard to the relative age 
of the parties) ‘ cannot be adopted.’ ” It may be inferred from the passage 
which I have quoted that the incest theory was not responsible for the 
exclusion of a paternal uncle and a maternal uncle from the list of those 
■capable of being taken in adoption. It will also be noticed that Mr. Steele 
and Sir^Thomas Strange agree that in default of other objects of adoption 
a sister’s son and a daughter’s son may be taken in adoption. That state- 
ment of Mr. Steele was founded on the authority of the opinion of the 
Poona College, although it appears from a note that some of the Poona 
•bastris held a different opinion. 
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An examination of the English Commentaries on Hindu law which’ 
were written between 1819 and 1830, in my opinion shows that 
Mr. Sutherland was responsible for the theory that the person to be 
adopted must be one who, by a legal marriRge with his mother, might 
liave Ijeen tlie legitimate son of the adonter ; that that proposition 
was without sufficient enquiry adopted by Sir Francis Mncnaghten and 
hy Sir William Macnaghten. and that, with an important modification, 
which was destructive of the basis of the theory, it was adopted by Sir 
Tliomas Strange, although Sir Thomas [399] Strange was well aware that 
in Southern India “ in practice, the adop'.ion of a sister’s son by persons 
ol all castes was not uncommon.” The text-hooks of authors who have 
iollowed Mr. Sutherland and Sir William Macnaghten do not, with the 
knowledge of t!ie authority which was relied upon by those authors, lead 
me to the inference that prior to 1830 tliere was any generally recognised 
prohibition, in the texts of the Hindu law or by general usage, amongst 
Hindus of any of the three regenerate classes against the adoption of a 
sister's son, of a daughter's son, or of a mother's sister’s son; on the 
contrary, they lead me to tlie conclusion that the only prohibitions against 
such adoptions then known were the prohibitions of Mr. Sutherland, of 
Nanda Pandita, and of the autiior of the Dattaka Chaudrika. 

There bad not, so far as I have been able to ascertain, been any case 
decided prior to 181") in which it was held anywhere that the adoption of 
a sister’s son. of a daughter’s son, or of a son of a mother’s sister was 
prohibited amongst any one of the three regenerate classes, except possibly 
tlie case of 1809 from Masulipatam, which I have not seen. In the case 
No. 59 in Morley’s Digest it was held in 1815 that a Brahman could not 
adopt his sister's son. On the other hand, we have the fact that the 
Dattaka Mimansa of Nanda Pandita. the Dattaka Chandrika, the_ text ot 
Saunaka, and the text given as a text from Sakalya relied upon m th^e 
commentaries are not even referred to in Mr. Colebrooke s Digest. e 
liave also the note, butwlien made does not appear, of Sir Thomas Strange 
to the case of 1806 from the zilla of Cuddapah in which, having noticed the 
Dattaka Mimansa of Nanda Pandita and two local works, he stated that 
io practice tlie adoption of a sister’s son amongst all classes m b>outhein 
India was not uncommon. We have also the fact that m the case of 1HU8 

from the zilla Mirzapur (case XII at page 185 of 

Law, Volume II) and in tlie case of 1810 numbered o8 in Morley s digest. 

the prohibition of Nanda Pandita was not apphed We ^ 

positive assurance of the late Mr. Mandhk ‘ “ 

Mavukha. page 73) that in the Bombay Presidency the Dattal.a M “a“S» 
ol [4001 Nanda Pandita “ was not even known to the people in original to 
many years after the publication of its translation under the 
(iovernment." The abovementioned facts lead me irresishbly ‘o y® “g* 

elusion that the surmise ot Mr. Mayne m paragraph 30 of h^ H^^^du 

Law and Usage, that the authority which the Dattaka Mirnan < 

Nanda Pandita and the Dattaka Chandrika possess ovei 

the subject of adoption is attributable to the fact that they beoam 
accessible to English lawyers and Judges from being translated by Mr 

Sutherland, is well founded and is correct hid "d ^ 

tion of those two works was published in 1821. He naa, as wo ^ 

from his Preface, been at work on the translation for some , 

I have come to the conclusion that the Dattaka Mimansa of N 

and the Dattaka Chandrika wore not treated ®]'®" ‘Ij® When 

Bengal as works ot any authority until after 1810 at the eailies.. 


578 



YIII] 


BHAGWAN SINGH V. BHAGWAN SINGH 


17 All. 402 


they or their prohibitions became known, if at all, to tho people it is im- 
possible to say ; most probably not even in any part of Lower Jionf'al 
until after 1815. It is easy to understand how Rir William Macnaghten 
may in 1829 have been misled as to their importance. To English Judges 
and to English Counsel a translation into English of a commentary on 
the law of adoption would be more intelligible tlmn would be texts and 
commentaries in Sanskrit, and amongst English Judges and Englisli 
Counsel in India tlie translations of Mr. Sutherland would at once attract 
attention, and would give to the Dattaka Miraansa of Nanda Pandita 
and to the Dattaka Cliandrika an importance in tlie eyes of Englisli 
Judges which I believe they did not pos.sess amongst the people. 

That the prohibition of Nanda Pandita and of Mr. Sutherland may 
have been adopted by the Englisli Judges ni Bengal between 1815 and 
1824 is probable. 

That the prohiliition of Mr. Sutherland and the opinions of tho 
English Judges of Lower Bengal may, in the course of years as they 
became known, have intluenced the Brahminical order in Calcutta and 
the adjacent districts is noc improbable, hut it must be remembered 
tliat those were not the days of railwiiys and of a widely cir-[401 Jculating 
native press. Whether or not a usage sprang up in Lower Bengal, 
prohibiting tlie adoption of a sister's son, of a daughter’s son, and of the 
son of a motlier's sister, is not the (piestion which we have to decide. 
Except for the purposes of testing tlie accuracy of the statements of Sir 
William Macnaghten as to the autliority of the Dattaka Mimansa of 
Nanda Pandita, and of testing tlie accuracy of the statements ot Mr. 
Sutherland and of those who followed him, the eniiuiry as to whether or 
not the usage amongst the followers of the Daya Bhaga in Lower Bengal 
WHS in or prior to 1830 in accordance with that prohibition is beside 
the (piestion. I think 1 may reasonaljly assume that no Hindu lawyer 
of position would now*a*days suggest that the existence or non-existence 
of a particular usage as to adoption amongst tho Hindus who belong to 
the school of the Daya Bliuga would he evidence that the particular usage 
existed or did not exist amongst the Hindus who are subject to the 
School of Benares. 

I may, however, point out that there is before this Bench absolutely 
nothing which a Judge could for one moment look at as evidence of the 
existence or non-existence at tlio present day of any usage amongst 
Hindus of Lower Bengal allowing or prohibiting the adoption amongst t he 
three regenerate classes of a daughter’s son, of a sister’s son, or of the son 
of a mother’s sister. The statement of Golap Chandra Sarkar in his 
Hindu Law of Adoption that such adoptions are not uncommon in Lower 
Bengal does not show that such a usage does exist or does not exist ; that 
statement if well founded merely shows that the prohibition of Nanda 
Pandita has not been universally accepted and acted upon in Lower 
Bengal. As that statement was rublicly made in the course of delivering 
his Tagore Law Lectures, and has, so far as I am aware, never been 
publicly contradicted, it may be taken for what it is worth. But before 
accepting as evidence in a suit the statement in the book of a living author 
that a custom or usage does or does nob exist generally or in any pai’ticular 
locality, I should, as a Judge wlio is bound to administer the law, require 
that the author of the statement should he placed in the witness-box 
before me in [402] order that the litigant whom that statement might 
affect should have an opportunity of testing its accuracy and of ascer- 
taining the sources of knowledge upon whicli it was founded. Even a 
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Judge upon the Bench cannot la-wfully act unon his own knowledge of a 
particular fact, but must act upon the evidence before him, as was 
pointed out many years ago by Mr. Field, who was a distinguished 
Judge of the High Court at Calcutta, in his Introduction to his Law of 
Evidence in British India. 
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To the question whether any such prohibition was in or prior to 1830 
understood and adooted by the Hindus of these provinces who are subject 
to the School of Benares, the only answer which, in ray opinion, a Judge 
can give is tliat there is, so far, no evidence that it was, and as no text of 
tlie Hindu law of the School of Benares imposes such a prohibition, or 
limits in that respect the right of adoption, the presumption is that no such 
prohibition had been imposed by any usage amongst the Hindus of that 
School. 


I shall now refer to those of the reported cases which related to 
Hindus resident within the districts, which have always been subject to 
the Hindu law of the Benares School, in order to ascertain, if possible, 
whether or not they afford any evidence as to the existence, either before 
or after 1830, amongst tlie three regenerate classes of Hindus who are 
subject to the School of Benares of any usage by which a sister’s son or a 
daughter's son or the son of a mother’s sister could not be validly adopted. 
The earliest case of which I have been able to discover any trace is case 
XII in Macnaghten’s Principles and Precedents of Hindu Law, Volume II, 
pages 185, 186, and 187 ; it was as I have already said a case from ziUa 
Mirzapur in 1808. Assuming that the reason which I have already given 
for concluding that the parties belonged to one of the three regenerate 
classes is correct, it shows that in 1808 in the Benares School the opinion 
of the Pandits was that an adoption of a daughter’s son was valid and 
that Nanda Pandita’s doctrine as to incest was not entertained in the 
Benares School. 

In 1810 a suit w'as instituted in the Provincial Court of Bareilly, which 
ultimately came on appeal in 1834 before their Lordships of the [403] Privy 
Council from the Sudder Dew^ani Adalat of Bengal. It was the case of 
Raja Haimun Chull Sina v. Kooimr Gunshear Sim/ (1). It involved 
the questions as to whether a widow who had not been given authority 
by her husband to adopt and had not the authority of her deceased 
husband’s relatives to adopt could adopt a son to him, and whether an 
only son could be given in adoption. Its only interest in the present 
case consists in the statements made by certain Pandits who were 
consulted in the course of the suit. On the 12th of April 1813 the 
Provincial Court dismissed the suit. The plaintiff appealed to the 
Sudder Dewani Adalat at Calcutta, which Court, after having taken the 
opinion of certain Pandits, dismissed the appeal on the 14th of July 
These dares are material, as they indicate the period within which the 
Pandits who were consulted by the Sudder Dewani Adalat gave their 
opinion. The Pandits who were nonsuited by the Sudder Dewani Adalat 
were the Pandit of the Provincial Court of Bareilly and certain Pandits in 
Calcutta of the Sudder Dewani Adalat. The Pandit- of the Provincial Court of 
Bareilly in hisreply made the monstrously untrue statement that the Vyava- 
hara Mayukha was in force in the zilla Etawah. The Vyavahara Mayukha 
has never been in force in any of the districtsof the North-Western Provinces 
of the Presidency of Fort William in Bengal. It would of com-se be appli- 


(1) 2 KoBpp 203. 
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cable to Hindus who had come from the Bombay Presidency and had carried 
with them and retained their laws. It is obvious tliat the parties to the .suit 
were natives of these provinces, and were not Mahrathas. Tbe Pandits 
of the Sudder Dewani Adalat at Calcutta in tlieir reply stated tiiat tlio 
Dattaka Mimansa was in force in the zilla Etawah. The probability is 
that the latter statement liad no more foundation in fact than iiad tlie 
statement as to the Vyavahara Mayukha. The Pandits in Calcutta in 
making this statement as to the Dattaka Mimansa were most probably 
indaenced by the fact that the prohibition of the Dattaka Mimansa of 
Nanda Pandita must have been applied in 1815 in case No. 59 of Morley’s 
Digest, although it does not appear to what part of the country 
the parties in that case belonged. [404] How the l^indits of Cal- 
cutta should iiave known what were the works of authority received 
bv the Hindus of tbe Etawah district does not appear. The Etawah 
district is nearly 800 miles distant from Calcutta, and, in those days 
of bullock-garis, it must have taken from four to five weeks to 
make the journey from Calcutta to Etawah. Further, the Hindus 
of Lower Bengal and the Hindus of these provinces were as little of the 
same race as Italians and Germans are, and the languages spoken by the 
peonle of the respective districts were es.sontially different. The Panrlit of 
Etawah who was consulted by the Provincial Court, and the Pandit of 
Benares, the latter of whom had given an opinion in another case, tiie 
record of which h id bean forwarded to the Sudder Dewani Adalat. had 
apparently not referred either to the Dattaka Mimansa of Nanda Pandita 
or to the Vyavahara Mayukha. 

The next case was that of Lnclnnecnath Rao Naik Kaleija v. Mufisu- 
niat Bkina Baee (lb That case came from B-snares and raised amongst 
other questions the question whether the adoplion of a sister’s son duriiuj 
the lifetime of a hroilicr's sou was illegal. The Court Pandits advised 
that the adoption of a sister's son during the liietime of a brother’s son 
was illegal. It is specially to be noticed that neither tbe plaintiff's case 
nor the answer of the Court Pandits suggests that the adoption of a sister’s 
son would, if the brother's son had not been alive at the date of the 
adoption, have been prohibited aud illegal. We know that for years there 
was a fierce controversy on the question whether any one other than a 
brother’s son could he adopted, if a brother’s son was alive and eligible. 
Tbe Principal Sudder Amin and the Sudder Dewani Adalat of these Pro- 
vinces on appeal declined to decide the question of adoption and decided 
the case on another point. In page 1028 of West and Biihler’s Digest of 
the Hindu Law, 3rd edition, that case is cited as an authority for tbe 
proposition that in the North-Western Provinces, " the adoption of a 
sister’s son is invalid, according to the decisions, as it imports incest not 
only among Brahnoans, but generally in the three regenerate classes, except 
perhaps the [403] Vaisyas.” The face is that the case decided nothing of 
the kind, the only inference to he drawn from it is that in the School of 
Benares in 1852 tbe prohibition of Nania Pandita and Mr. Sutherland and 
their doctrine of incest had not been accepted. The authors of West and 
Biihler's valuable Digest of Hindu Law were possibly misled by Sir 
Michael Westropp, G.J., as to what had been decided in these provinces 
in Ltichmeenauth Rao Naik Kaleya v. Mussumat Bhina Baee. Sir 
Michael Westropp cited that case in bis judgment in Gopal Narhar 
Sa/ray v. Hanmant Ganesh Safray (2) for the following proposition ; 


(1) 7 S-D.A. N.W.P. 441. 
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" The adoption of a sister’s son by a Brahrcan has in the North-Western 
Provinces also been held invalid." 


In Januarv 1866, the case of Shib Lall and Shitab Rae v. Bishumher 
(1), was decided in aupeal by the Sudder Devvani Adalatof these Provinces. 
The suit was for cjujcellation of a deed of gift on the ground that the gift 
was contrary to the adinitustration papers of the village in which the 
subject of the gift was. The defendants pleaded that the administration 
papers did not invalidate tlie gift, that the village had been divided and 
the administration papers had ceased to be of force, and further that the 
gift having been made to an adopted son was good in law. The parties 
were Brahmans. The adoption was of a sister's son. The donor stated 
that he had taken the child, Deena Nath, into his house when the child 
was five years old, had adopted the child two years later, had feasted the 
members of the brotherhood in acknowledgment of the adoption and had 
managed and defrayed the expenses of the marriage of Deena Nath who bad 
continued until his death as a member of the donor's family. The Munsif 
dismissed the suit finding the issues, including that as to the adoption, in 
favour of the defendants. Tho District Judge in appeal, without express- 
ing anv opinion as to the validity of the adoption, reversed the decree of 
the Munsif and gave the plaintiff a decree cancelling the gift on 
the ground that as the division of the village had not been com- 
uleted the gift was contrary to the adnainistratiou papers. The 
[4063 defendants appealed tc the Sudder Dewani Adalat of these Provin- 
ces, and that Court agreed with the District Judge as to the gift having 
been invalid by reason of the administration papers, and accenting, for 
the purposes of its judgment, the statement of the donor as to the adop- 
tion of Deena Nath applied the prohibition of Mr. Sutherland in the 
very words of its author in the Synopsis, using inverted commas and 
giving the reference, and found that the adoption was illegal. It is 
obvious that the Sudder Dewani Adalat of these provinces did not find 
against the adoption on any evidence of a usage. The evidence as 
accepted by that Court for the purposes of its judgment strongly nega- 
tived any usage forbidding such an adontion, it showed that on the 
occasion of the adoption the members of the brotherhood had assembled 
and had been feasted in acknowledgment of the adoption. If, in 
opinion of the memhers of the caste the adoption of a sister s son was 
illegal according to Hindu Law. the members of the brotherhood would 
n-t have attended the adoption feast, and thereby rendered themselves 
liable to be outcasted. It will be remembered that the Native Munsif 
had found the adoption valid. Without any evidence that Mr. Suther- 
land’s prohibition against the adoption of a sister 8 son bad been accepte 
by usage in those Provinces, and with evidence before them strong y 
indicating that the adoption by a Brahman subject^ to the School of 
Benares of his sister’s son was not contrary to usage in these Provinces, 
the two learned Judges of tho Sadder Dewani \dalab apolied Mr. Suther- 
land’s prohibition. Tc was not until 1868 that their Lordships of theVri^Y 
Council in The Collector of Madura v. Moottoo Raiiialinga Saihtqoaihy 
laid down what were the duties of an English Judge in such cases. 

The next case in these Provinces was that of Musummat Battas Kmr 
v. Lachman Singh (3). In that ease a widow without authority from her 
deceased husband had adopted to her deceased husband her brothers son. 
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The first Court held on the authority of the Dattaka Minafinfia of 
Vandiba that a brother’s son must not be [407] adopted by a sister. Itie 
Judge of Cawnpore decided in appeal against the adoption on the ground 
that according to the Dattaka Mitnansa. as referred to in Macn^igbten s 
Hindu Law. the party adopted .... should not he the son of one whom 
the adopter could not have married, such as his sister’s son or daugl.lei s 
son. This Court without considering wliother any such rule of I-'-''’ 
deducihle from the texts of the law or was accepted hy the School of 
Benares held that the adoption was "liable to he avoided on the ground 
that the adopted person was not legally eligible for adoption by the widow 
on her husband’s behalf, and also on tiie ground that she had not been 
authorized bv him to adopt a son on his behalf.” In that case Mr. Justice 
Pearson and'iilr. Justice Spankie apparently without any consideration of 
the subject and certainly without any proof of a usage in these provinces 
adopted the dicta of Nanda Pandita and Sir William Macnaghten. as they 
found them. Tliat case was decided by this Court iri 1875. As an autho- 
rity on the particular question before us tliat decision is worthless, if m 
fact, as it would appear, the widow had adopted her own brother s son to 
her husband. The prohibition of Nanda Pandita and of Mr. Sutherland does 
not apply to the adoption of the son of a wife's sister or of the son of a 
wife's brother, and consequently even according to Nan.la Pandita and 
Mr. Sutherland, the adopted person w-as not in fact legally ineligible lor 

adoption by the widow on her husband's behalf. That adoption would 
have been good if the widow had received authority from her husband to 
adopt to him. An adoption of a son by a widow to her husband with his 
authority, and an adoption of a son to herself are, as every student of the 
Hindu law knows, two totally difi'erent questions, and are not to be 
confounded; in adopting a son to her husband with his authority, the 
wife or widow, as the case may be, acts as her hushana’s agent. The 
authorities which show that a wife’s brother or his son. or the son of a 
wife's sister may be adopted are given in the notes to paragraph 118 of 
Mr. Mayne’s Hindu Law and Usage. 

The next case, in which the legality of the adoption of a sister’s son 
by a member of one of the three regenerate classes was questioned which 
came before this Court was that of Parhnti v. [408] Suniar (1). 
That case was before this Court in 1885. and the two learned Judges 
before whom it came considering themselves bound by authority declined 
to consider the question of the legality of the adoption. The fact was 
that question was in that case irrelevant. So far as I am aware, there 
had been no decision of this Court or of the Sudder Dewani Adalat of 
these provinces which in any way precluded them from considering the 
question as to the legality of the adoption. There was no case, so far as 
I have been able to ascertain, in which any usage amongst Hindus subject 
to the School of Benares prohibiting such an adoption bad been found, or 
had been even attempted to be proved. If the attention of those learned 
Judges had been drawn bo the passage which I have quoted from the 
judgment of their Lordships of the Privy Council, in The Collector of 
Madura v. Moottoo Bamalingo. Sathupathy (2), and if they had considered 
the question to be relevant, they would doubtless have attempted 
to ascertain whether the prohibition of Nanda Pandita and Mr. Sotber- 
land bad been received by the Benares School of Hindu Law which 
governed the district with which they had to deal, and whether that 
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prohibition had in that district been sanctioned by usage. That 
decision in I. L. R., 8 All., J, has been cited as an authority that the 
rule of Mr. Sutlierland, as limited to the three regenerate classes^ 
had been affirmed by this Court. In my opinion, as an authority for the 
proposition that any such rule either in 1885 or at any time was of force 
in these provinces, it is useless. That case went on appeal to Her Majesty 
in Council. Their Lordships, L. R. 16 I. A., 186, reversed the decree of 
this Court on anotlier point, and as to the question of adoption merely 
said : If it were necessary to determine the point, their Lordships 

would probably have little difficulty in accepting the opinion of the High 
Court that a Hindu Brahman cannot lawfully adopt his own sister’s 
son, I do not tliink that their Lordships would bold that that observa- 
tion precludes this Court from considering the matter. 

The next case in this Court on the subject of the adoption of a sister's 
son by a Brahman was that of Chain Sukh liamv. Parbati [409] (1). In 
that case two appeals were heard together. In one of those appeals 
Musatninafc Parbati, who was the appellant in the case reported in 1. L. R.,. 
8 All., 1, was a respondent, and in the other of those cases Musammat 
8undar, who was the respondent in the case in I. L. R., 8 All, 1. was a 
respondeut. The original suits in which those two appeals arose had been 
tried in the Court of first instance after the Judges of this Court bad in 
Pai bati v. Sundar (2) declined to consider the question of the legality of 
the ado})tioa of a sister’s son considering themselves bound by authority 
to hold that such an adoption was invalid. Conseauently in the two 
later suits evidence was called from Muzaffarnagar. Meerut, Bulandshahr,. 
Aligarh, Delhi, Sabaranpur, Muttra, Etawah and Cawnpore, to prove 
that there vvas a custom amongst Bohra Brahmans by which the adop- 
tion of a sister s sou was valid. When those suits came in appeal before- 
this Court, it was strongly contended that the question as to whether 
such a custom could be valid was concluded adversely to the custom by 
their Lordships of the Privy Council in Sundar v. Parbati (3) in the pas- 
sage which I have already quoted. Mr. Justice Tyrrell and I held that;- 
we were not precluded from considering the question of custom, and 
after pointing out that the alleged rule of Hindu law which prohibits 
amongst the regenerate classes, the adoption of a sister’s son, ora daughter’s 
son, had in many parts of India been varied by custom or had possibly 
never been followed, and that grave doubts had been raised as to the 
authenticity of the principle that the person to be adopted must be one 
who by a legal marriage with his mother might have been the legitimate 
son of the adopter, assumed for the purposes of the appeal before us, but 
did not decide, that Mr. Sutherland’s view on the subject was correct, and 
proceeded to try the issue as to the alleged custom amongst Bohra 
Brahmans in these provinces. We found as a fact on the evidence that' 
the custom amongst Bohra Brahmans of these provinces to adopt a sister ’s- 
son was proved, and we held that the custom was valid and good in law. 
That Bohra Bralimans belong to one of the many divisions of Brahmans 
and [410] consequently belong to one of the three regenerate classes 
Hindus cannot he doubted. That case proves that when put to the test- 
of evidence as to the usage of at least one important branch of the Hindu 
community in the northern parts of these provinces the prohibitions of 
Nanda Pandita and of Mr. Sutherland have been entirely disregarded as 
binding by that branch of Brahmans ; it proves no more, but it suggests- 
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that it would be judicially rash to hold, except upon clear evidence, that 
the prohibitions of Nanda Pandita and Mr. Sutherland have been accepted 
as binding by any of ttie three regenerate classes of Hindus of these 
provinces. 

There are three cases bearing on this question of adoption men- 
tioned at pages 18 and 19 of Morley's Digest. They are cases numbered 
58. 59, and 60. and were respectively decided in 1810, 1815, and 1819. 
I have been unable to ascertain whether or not the narties in these cases 
respectively were subject to the School of Henares. In case No. 58 it was 
decided in 1810, that an adoption by a Brahman of his sister’s son was 
valid. In case No. 59 it was decided in 1815 that a Brahman coul.i not 
adopt his sister’s son. as such an adoption imports incest. In case No. 60. 
it was decided in 1818 that among Brahmans, a widow cannot adopt her 
uncle’s son, as she could not be his mother on the ground of incest. 

.\9 the cases to which we were referred wliich were decided in Madras 
and Bombay, and in which it was held that amongst the three regenerate 
classes an adoption of a sister’s son, or of a daugliter’s son or of the son 
of a mother's sister was invalid, related not to Hindus of the Benares 
School or of these provinces, hot to schools of Hindu law in districts with 
which we in this Court in this case arc not concerned, and as it appeared 
to me from a consideration of those cases that it was, not by the people 
of those schools and districts, hut by the High Court .Tudges on behalf 
of the people and (jontrary to the wislies and usages of the people, that 
the prohibitions and interpretations of the Dattaka Mimansa of Nanda 
Pandita. of the Dattaka Chandrika. and of Mr. Sutherland had been 
accepted and adopted, I thought it unnecessary to refer to those decisions. 
However, as it appears that one. if not both, of the Judges [411] of this 
Bench who are in the minority, appears to consider that the questions as 
to the authority to be allowed to those commentaries, the questions as to 
the true construction of the text of Saunaka, and the question as to the 
o;i«s of prouf in this case are practically concluded by the decisions in 
those cases in Madras and Bombay, it is necessary for me to refer to them, 
and I shall do so as briefly as I can. To prevent the establishment of a 
precedent in this Court I think it advisable to point out that the decision 
of a High Court in India is not binding upon any other of those High 
Courts, except in cases to which the principle of res judicata applies, 
and that when that principle does not apply a High Court, although 
it should give due consideration to the reasons stated by another High 
Court for its decision, is not bound to follow that decision unless it agrees 
with it. 

The earliest decided case in Madras of which we have a report in the 
Library of tliis Court is Narasammal v. Balarainacharlu (1). That case 
was from the Andhra country, and I infer from the judgment that the 
Madras Higli Court considered that, although an adoption of a sister’s 
son by a Brahman might be valid in the Dravida country, such an adop- 
tion in the Andhra country could not be supported even by proof of a 
custom. The learned Judges said " This is a case, then, in which it is 
sought to set up a supposed custom, which has never received the sanction 
of judicial authority, against the express language of the greatest authori- 
ties. We are strongly of opinion that such customs cannot, even if 
proved to exist, operate in a Court of justice bound to administer the 

(1) M.H C.R. 18G2.3, 420 (I M.H.G.R. 420). 
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1895 law. " The hrsb observation to be made on that passage is that if no 
June 27. custom could be received as valid until it had received the sanction of a 

Court of law, it is impossible that any custom could ever have been 

Full established as valid : and as the learned Judges stated that the case 

Bench, before them was one of first impression, they, apparently liolding that view 
— as to the proof of a custom, consequently scouted the idea that there 
17 A. 294 couij Ue valid custom for such an adoption and decided the case on 

[412] “ the express language of the greatest authorities ” who wereaccord- 
IS A.W.N. them -Mr. Sutherland in his Synopsis, Nanda Pandita in his Dat- 

^1895) 167. ]\nmansa and the author of the Dattaka Chandrika, and paid no 

attention to what Mr. Ellis had Vritten, or to what Mr. Justice Strange 
luid, according to them, laid down in the second edition of his manual — 
“ That usage has sanctioned the departure from the rule to the extent 
that there (t he ^ladras Presidency) a daughter’s son or a sister's son may 
be adopted.” The rule referred to was the prohibition of Nanda Pandita 
and Mr. Sutherland. It is to he observed that the Full Benches of the 
Madras High Court did not take the same view as to how a valid custom 
might be establislied when they held that the Brahmans in EraiijoU lllnth 
Vishnu Nambiihri V. Eranjoh Ilhth Kriuhnan Nanihndri{l). bad establish- 
ed a valid custom amongst Nambudri Brahmans to adopt a sister’s son, 
and in Vayidinada v. Appu (2), where they held that a valid custom exists 
amongst Brahmans in Southern India to adopt a sister’s son and a 
daughter’s son. The learned Judges in Narasammal v. Balaraniacharlu may, 
for all I know, have been correct in assuming that in Madras the Dattaka 
Mimansa of Nanda Pandita and the Dattaka Chandrika were of the num- 
ber of “ the greatest authorities.” 

The next case in Madras was Jivnni Bhai v. Jivii Bhaii'S). That case 
was decided upon another point, but this is what the learned Judges said 
on the question of adoption : — “ On the point of the validity of the adop- 
tion of the son of a person with whom the adopter could not have inter- 
married, there will he found great conflict of authority amongst the 
Pandits, hut none whatever upon the authorities. They are all perfectly 
consistent in declaring such adoptions invalid. It will perhaps be found 
that the allegation of custom in this case will be found to amount simply to 
an allegation that people do that which the law has forbidden.” That was 
a sweeping assertion. We are not told what were the authoi’ities which 
“ are all perfectly consistent in declaring such adoptions invalid.” Pos- 
sibly Manu, the Mitakshara and several other [413] authorities of the 
Scliool of Benares, none of which suggest any such prohibition, were m 
1865 not considered by those learned Judges to he authorities in Madras 

or Southern India. ^ . 

The next case in Madras was GopaJayyan y. Baohupatiayyaii 
That is a case which sliould be carefully studied by any one who is anxious 
to ascertain how far High Courts in India have, in setting up the Dattaka 
Mimansa of Nanda Pandita and the Dattaka Chandrika as the sole law to 
he followed by Hindus on this question of adoption, disregarded and tram- 
pled upon the usages of the people. It was a case of the adoption of a 
sister’s son by a Brahman. The Civil Judge found on evidence that a 
custom to make such adoptions was valid. He said in his judgment— H 
it were now attempted to be declared that such adoptions were illegal m 
Southern India, there would be only one course to pursue, viz.,n. similar one 

(1) 7 M. 3. f2) 9 M. 44. 

(3) M.H.O.R. 1864-5, 462 (Q M.H.C.R- 462). 

(4) M.H.C.R. 1871—2. 260 l7 M.H.C.R. 250). 
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to that some years ago acted upon in England in the matter of rnairiage 
with deceased wife’s sisters, that is, to pass an Act declaring all such 
adoptions already made to he legal, but to prohibit them in future. Othei- 
wisethe most (rightful confusion would be imported into very many families 
in this district alone.” According to the Madras Higli Court the particulai 
Civil Judge was a Judge of “.ureat experience," hut as the High Court con- 
sidered that according to ” the writers of all schools,” the adoption by a 
Brahman of his sister’s son was not valid (who those writers were ^ve are 
not told), they remanded an issue as to the existence of acustomaiN law, 
and in doing so gave two dh'ections, of which the following is the most 
important ” The evidence should he such as to prove the uniformity and 
continuity of the usage and the conviction of those following U thot thei/ 
ico'C acthiQ i)i accoydniice ivith hxu', and this conviction must he infeiicd 
from theevidonce.” “ In return to this issue the Civil Judge (E 1* . Webster) 
found (on a consideration of oral evidence alone) that the custom has 
been shown to he uniform because uninterrupted. That tlie existence of the 

custom goes hack as far as 134 years, and that the publicity of the acts, the 
general ac(iuicscenco of the people in tliose acts and the opinions of those 
amongst [414] the people who are accjuainted with the Shastrasthat such 
adoptions are valid, nil go distinctlj' to show a conviction among the people 
thab they were acting in accordance with law, and 1 therelore lind the 
issue sent down in the atlirmative.” One would liave thought that in 
Madras, at anv rate, upon that evidence and that finding this fetish of 

the Dattaka Mimansa of Nanda Pandita would Jiayo been laid forever. 

But it was not so ; the High Court found tlnit "there was no evidence 
justifying the setting up of a rule of law ojiposed to all authorities, and 
specifically to the one declared hy almost the only skilled witness examin- 
ed in favour of the custom to be binding in the very district in which 
it was sought to enforce it.” W liat were the authorities which prevented 
the High Court from acting on that evidence ? 

The next two cases in Madras were the Full Bench cases of Eranjoh 
Illatk Vishnu Nanihtidn v. Eranjoli Illaih Krishnau Narnhiidri (1) and 
Vayklinada v. Appii (2) in which, respectively, the custom amongst 
Nambudri Brahmans to adopt a sister’s son, and the custom in Soutliern 
India amongst Brahmans to adoi)t a sister s son and a daugliter s son, was 
held valid notwithstanding the previous decisions of that Court and not- 
witlistanding Mr. Sutherland, tlie Dattaka Mimansa ofNanda Pandita and 
the Dattaka Chandrika. Neither of these commentaries are referred to in 
the judgment in the former of those two cases, and in the latter of those 
two cases, although the text of Saunaka as given in the Dattaka Jlimansa 
of Nanda Pandita is discussed and compared with the text of Saunaka as 
given by another commentator, not one word is said in the judgment about 
the text said by Nanda Pandita to be a text of Sakalya. The Full Bench 
evidently placed no reliance upon the latter text. 

The next reported case in Madras is Minakshi v. Bamnada (3). That 
case w’as decided on that part of the Dattaka Mimansa of Nanda Pandita 
which was a commentary on the text of Saunaka ; and again no reference 
is made in support of the opinion of the [41 5] Court to the alleged text 
of Sakalya. In that case one important matter w-as that the Court held 
that Mr. Sutherland had mistranslated the concluding words of paragraph 
20 of section II of the Dattaka Mimansa of Nanda Pandita. In that case 
the Court did not refer to the Dattaka Chandrika. 
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The result of a consideration of the reported cases from Madras ap- 
pears to me to be that whenever the Madras High Court permitted the 
parties to call evidence to contradict the Dattaka Chandrika and the 
Dattaka Mimansa of Nanda Paudita, tiie result was that tlie prohibitions 
of those two commentaries were discredited and were proved not to have 
been accejited by the people. 

1 shall now hrielly refer to the three cases decided in Bombay of 
which the reports are accessible to me. and in which the factum of the 
adoption was found. There was one case in Bombay', and there may have 
been more, in which the factum of tiie adoption was not proved. 

Tile first case in liomhay of which I have a report is Ganpaira 
Vireshvar v. Vithoba Ehandappa (l). Notwithstanding the attempts 
which have been made to explain away the decision in that case on the 
statement, which appears to be well founded, that the parties were in fact 
Sudras, yet the references in the judgment to the case in the Privy Council 
whicli had been relied upon in support of the realidity of the adoption of a 
sister s son. which in fact had taken place, leads me to the conclusion that Sir 
Richard Couch, C. -I. , andNewton and Warden, JJ., considered thatthe parties 
were \ aish \ as, one of the tliree regenerate classes of Hindus, when they 
held that the adoption of a sister’s son having taken place could not be set 
aside. The arguments of the vakils on each side depended according to 
the report on the supposed fact that theparties belonged to one of tbe three 
regenerate classes and no one had at any time suggested that the adoption 
of sister’s son by a Sudra would not be valid. 

The next case in Bombay is Gopnl Narhar Sofray v. Ranmani 
Ganesh Safray and Ganesh Ranichandra Safray (2). In tliat case 
[416] the Bombay High Court, disregarding the previous ruling of its own 
Court in Ganpaira Vireshcar v. Vithoba Khandappa (1), held that the 
members of the three regenerate classes were absolutely prohibited from, 
and iucapable of, adopting a sister’s son or a daughter’s son or the son of 
any other woman whom they could not marry by reason of propinquity, 
and that the burden of proving a special custom to the contrary lay upon 
him who alleged the custom. The Court accepted the text said by Nanda 
Pandita to be a text of Sakalya without any enquiry as to its authenticity. 
One of the authorities relied upon in that case was the Dattaka Chandrika 
which the Court supposed to have been the work of Devanda Bhatta ; 
another of the authorities relied upon was Luchnieenauth Rao Naik 
Kaliija v. Musammat Bhina Daee (3) which had not decided, as it was 
assumed by the Bombay High Court that it had, that the adoption of 
a sister’s son by a Brahman in these provinces was invalid ; two of the ' 
other cases relied upon were Narasamnial v. Balaramcharlu (4) and 
Gopalayyanv. Rayhupatiayyan (5) upon which I have already commented. 

In Bhagirthibai v. Radhabai (6), the Court followed the decision to 
which I have last referred. 

I have now referred to all the cases of wbich I am aware and to the 
reports of which I have access in which the prohibitions of Nanda Pandita 
and Mr. Sutherland were adopted. It appears to me that the Courts on 
the authority of Mr. Sutherland or of Sir William Macnaghten and of 
those who echoed their statements accepted tbe prohibition of Nanda 
Pandita and his glosses and interpretations of texts and applied them to 
the Hindus in most of those cases without any enquiry at all, and in some 

(1) 4 B.H.C. R.A.C. J. 130. (2) 3 B. 273. 

(3) 7 8.D A N.W.P. 441. (4» M H.U.R. 1862-3. 420. (1 M.H.C.R. 420)- 

(6)M.H.O.R.187l-2,250.(7M.H.O.R.260). (6) 3 B. 298. 
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of them without any adequate enquiry, as to whether those prohibitions, 
those glosses and interpretations, and those texts were justified or had 
over been accepted by the Hindus of the schools to which the cases 
related. Further, it appears to me that in the remainder of those cases 
the Judges acted on the assumption that on questions [417] of adoption 
the usages of the people were to he completely disregarded and to 1 )g 
treated as not worthy of consideration, if. unfortunately for tliopeople.tlieir 
usages conflicted with tlie ]M-ohil)itions of Nanda Pandita and of Mr. 
Sutherland. 

So much confusion has been imported into this case by the un- 
warranted assumption that the Hindus of tliese provinces who are subject 
to the School of Benares have moulded their usages so as to bring them 
into accordance with the rulings of High Court Judges of Madras and 
Bombay, that I must point out that a dispassionate consideration of the 
reported cases from Madras shows that those rulings have not had the 
effect, even in Madras, which we are asked to assume that they have had 
in these provinces. No matter what may have been the effect of those 
nilings upon the usages of the people in Madras and Bombay, what we 
have to act upon in this case is the law of the School of Benares. 

So far as this point before us is concerned, I consider that the ques- 
tion as to whether amongst the three regenerate classes in these provinces 
which are subject to the Benares School of Hindu Law, an adoption of a 
sister’s son, of a daughter’s son. and of the son of a sister of the mother 
of an adopter is, according to tlio texts of the Hindu law, permissible or is 
prohibited is not concluded by authority, and we are entitled to express 
our opinion upon it in this case. Tliere is in my opinion absolutely no 
proof, clear or otherwise, that the prohibitions of Nanda Pandita and Mr. 
Sutherland against such adoptions have ever been received by the Benares 
School of Hindu Law and sanctioned by usage in these provinces ; indeed 
Case Xn in the Second Volume of Macnaghten's Hindu Law and the case 
in 7 S. D. A., N -W. P., 441, suggests to my mind that no such prohibi- 
tion had down to 1852 been recognised or adopted in these provinces. 
Further, in my opinion, it has not been shown that any text of the Hindu 
law of the Benares School contains any such prohibition. 

In my opinion, it has not been shown that the adoption in this case, 
if it in fact took place, by Madho Singh of his mother’s sister’s son was 
prohibited or illegal by the law of the Benares School which [4! 8] 
applies in these provinces and to the parties. If it were necessary, I would 
be prepared to go furcher and to hold that the adoption of a son of a 
mother’s sister amongst the three regenerate classes of Hindus subject to 
the School of Benares is not only not prohibited, but is valid. I would 
set aside the decree under appeal on this preliminary point and remand 
the case under section 562 of the Code of Civil Procedure. 

Knox, J. — I have had full opportunity for carefully studying the very 
able and exhaustive judgment of the learned Chief Justice. It would be 
waste of time to go over the .same ground. I concur fully in holding that 
what the respondents ask us to accept as an undisputed doctrine of Hindu 
law cannot be accepted as such : that it was for tbe respondents to esta- 
blish that tbe so-called undisputed doctrine of Hindu law under which 
they impeach the adoption of Bbagwan Singh bad been accepted in and 
sanctioned by the usage of the Benares School, and that as they have not 
done this the case must be remanded under s. 562 of the Code of Civil 
Procedure. 
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The texts pressed upon us by the respondents for acceptance are texbe 
from the Smriti of Saunaka and a text said to be a text of Sakalya. 

On the texts from the Smriti of Saunaka, Nanda Pandita in bis Dat- 
taka Mimansa bases all the several reasons he puts forward for pronoun- 
ciniJ that the adoption of a daughter’s son, a sister’s son and a mother’s 
sister’s son is invalid. The fragment said to be from Sakalya is added a& 
a text corroborating his teaching upon the subject. 

Dr. Bilhler in a very interesting paper re- produced in the Journal of 

the Asiatic Society, 1866, p. 149, gives the text and translation of a 

manuscript known to Sastris as the Brihat Saunaka Smriti. It is termed 

Saunakya Karika, and is the work which Nanda Pandita and other 

writers on adoption quote. Dr. Biihler collated his manuscript with the 

text as re-produced in the Dattaka Mimansa, the Dattaka Chandrika, the 

Vvavahara Mavnkha and the Sanskara Kaustubha with this result. The 
• _ 

first of the two [419] passages on which Nanda Pandita relies as quoted 
by Nanda Pandita, differs materially from the text as quoted by other 
commentators, and it also differs from the manuscript in the possession 
of Dr. Biihler. The passage as quoted by all the commentators consists- 
of two ordinary slokas, and of the text of those slokas there are no less 
than five different readings. The Dattaka Chandrika alone agrees with 
the Dattaka Mimansa as to the language of the crigiral ttxt. As 
Nilkantha in the Vyavahara Mayukha quotes the original test, the inference 
is that this form of adoption is valid amongst ali classes, Sudras included. 
The text of Dr. Biihler’s manuscript favours the readings given by 
Nilkantha. though differing from it. By substituting a “but” ( 5 ) for an 

“and" the Dattaka Mimansa and the Dattaka Chandrika bring 

out a prohibition. But the Dattaka Mimansa alone goes further and 
inserts half a sloka which runs as follows : — 

^TTl%T which means that “ amongst 

the three castes beginning with the Brahmans a sister’s son is nowhere 
adopted.” 

This half sloka is nob to be found in the text as re-produced by any of 
the other commentators, and, coming in as a half sloka by itself, it raises 
the suspicion that it is a passage interpolated into the original text in order 
to strengthen the reading of the preceding text where it differs from the 
text as given by the other commentators. 

In the second of the texts on which Nanda Pandita relies there is a 
reading which, if the true one, would most seriously affect the value of the 

comments made by Nanda Pandita. It is the text which was quoted so 
often at the hearing and which contains the word The 

latter half of this word is exactly re-produced in the Greek 

and its literal meaning is “ bearing the shadow. ” Nanda Pandita trans- 
lates it as " bearing the resemblance of a son, " and on this one word he 
builds up the whole of his theory that the boy must be one who was capa- 
ble of having sprung from the adopter through Niyog. If the original text 

does [420] not contain the word the ground work for all this 

doctrine fails, and the fabric built upon it melts into thin air. The author 
of the Sanskara Kaustubha also quotes the same text from the Smriti 0 ^ 
Saunaka, but. according to him, the text runs: 
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a reading which at first blush seems more natural and suitable. 

It means “the boy having been adorned with clothes and ornaments 
and having come imdei* the shadow of an umbrella.’ If this reading 
be the true reading of Saunaka's text, not even the ingenuity of Nanda 

Pandita could have evolved out of the idea of Niyoga. 

Even if the reading given by Nanda Pandita is the accurate one, I 
still cannot and do not accept the strained interpretation which he brings 

out of ri'. The natural meaning is that tlie boy, who before adop- 

tion was no son of his adoptive father, now bears the representation of a 
son. I am not prepared to abandon this natural meaning and to accept 
the confused array of errors which Nanda Pandita has evolved. This 
subject has been so fully treated by the learneci Chief Justice that f will 
say no more than that i fully concur with what he has said on Nanda 
Pandita’s comments on his texts. 

Is it strange that I should view with some distrust the meaning 
given in the Dattaka Mimansa when I find such material differences in 
the reading of both tlie texts quoted by Nanda Pandita as the authority 
for his law? I am not ignorant of the fact that the Vyavahara llayukha 
and the Sanskara Kaustubha are not authorities in the Benares School, but 
all proloss to re-produce a genuine and identical text of a Dhai masastri. 
Some one must have read or remembered wrongly the original text, and, 
in the absence of evidence, how am I to decide which was the true version 
of the text as it stood in the original.^ 

It is impossible to examine critically the small fragment said to be 
quoted from Sakalya. It stands without beginning, without end, and with 
no reference as to the work from which it is taken. It may not be Sakalya's 
at all. Nanda Pandita is known to have [42l] erred in references before. 
It may he a text of Sakalya, hut without tho context. I decline to draw 
any inference of anv kind from it. 

These criticisms would be totally uncalled for and out of place if there 
were before me evidence that the Benares School had taken Nanda 
Pandita’s reading of Saunaka as the correct one, or given to his interpre- 
tation of it the sanction of usage. But it is otherwise when I am asked 
to accept them as genuine and undoubted texts of Hindu law accurately 
quoted and accurately interpreted. 

I would aoswer the refereuce in the manner proposed by the learned 
Chief Justice. 

Blair, J. — I concur in tho order proposed by the Chief Justice and 
in the reasoning by which he has arrived at his conclusion. I am nob 
satisfied that Nanda Pandita has been accepted in the provinces governed 
by the Mibakshara as an undoubted authority unon the law of the Benares 
School. I think the texts cited bv him are by no means certain to be 
accurate and complete, or to have been correctly construed by him and 
later commentators. In the absence therefore of evidence of usage having 
the force of law, I must decline to impose upon the Hindu community 
restrictions which are not proved to have obtained their general and con- 
tinued sanction. 

BURKITT, J. — I fully concur in the very elaborate and exhaustive 
judgment which has just been pronounced by the learned Chief Justice, 
and in the terms of reasoning on which it is founded. I will only add that 
that judgment does not impose any restriction on any class of Hindus in 
the matter of adoption. It does nob make it compulsory on any Hindu 
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to adopt his daughter's son, or his sister’s son, or the son of his mother’s 
sister. It does no more than lay down that such an adoption, if made, 
is nob invalid according to the law of the Benares School. I quite fail to 
see how such an exposition of the law of that school can have the effect 
of shaking settled titles,” as my brother Banerji appears to apprehend. 

1 would set aside the decree under appeal, and would remand the 
case under the provisions of s. 562 of the Code of Civil Procedure to the 
Court against whose decree this aopeal is made, with directions to proceed 
to determine the suit on the merits. 


17 A. 422 = 15 A.W.N. (1895). 112. 

[422] REVISIONAL CIVIL. 

Before Air. Justice Blair and Mr. Justice Biirkitt. 


Barman Lal {Plaintijf) v. Khuran and others (Defendants)r 

[Gth December, 1894.] 

Revision— Act No. IX of 1887 (Provincial Small Cause Courts Act), s. 25— Civil 
Procedure Code, s. 622— Grounds upon which an application for revision under s. 25 
of Act No. IX of 1887 will be entertained. 

It is DO ground for revision under s. 25 of Act No. IX of 1887 that the Court 
whose order it is sought to rovise may have come to an erroneous decision on a 
point of limitation. Amir Hasan Khan v. Skeo Baksh Singh (1) referred to. 

[F.. 20 A. 78 (791 = 17 A.W.N. 163; 21 A. 89 (91); 18 A.W.N. 74; R,. 29 A. 509 (526) = 23 
A.W.N. 104: 21 B. 250 (255) ; 6 A.L.J, 944 = 3 Ind. Cas. 817 ; 11 A.L J. 295 
(296) ; 19 Ind. Cas. 782.] 

[N.B. — See also 16 A. 476 = 14 A.W.N. (1894), 183 for a report of the reference to the 
Full Bench. — Ea.] 

This was an application to revise a judgment and decree of a Court 
of Small Causes, the sole ground being that the Court had dismissed the 
suit on an erroneous finding as to a question of limitation. The case was 
referred to the Full Bench for decision as to the principles upon which 
s. 25 of Act No. IX of 1887 ought to be applied. (See I.L.R., 16 All. 
476). After the decision of the Full Bench the case was returned to a 
Division Bench for disposal. 

Babu Jogindro Nath Chaudhri for the applicant. 

The opposite parties were not represented. 

JUDGMENT. 

Blair and Burkitt, JJ.— This application for revision is based 
upon the allegation that the Small Cause Court, which is the Court of 
original jurisdiction, had tried and wrongly decided a question of limita- 
tion. We are asked now in this application under s. 25 of Act IX of 
1887 to re-open that question in revision. Our attention has been called 
to the Full Bencli judgment of this Court in this case in answer to a 
reference by one of our number. It was there argued that s. 25 of the 
Small Cause Court Act was not simply co-extensive with s. 622 of the 
Code of Civil Procedure. We all were of opinion that in the exercise of 
our discretion we ought to apply to cases brought before us under s. 25 
of Act IX of 1887 the general principle embodied in s. 622 of the Code 

• Civil Reviaion No. 5 of 1894, from an order of the Judge of the Court of Small 
Causes at Agra, dated the lOth October 1893. 

( 1 ) 11 0 . 6 . 
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of Civil Procedure. The ruling of the Court was itself to this effect, that 
the considerations to be applied to such an application for revision as 
[423] this did not differ materially from those applicable under s. G22, 
and which were applied before the decision of the case Amir llassan Khan 
V. Sheo Baksh Simjh by their Lordships of the Privy Council. The case 
was reported in I. L. R., 11 Cab, 6. It appears to us that we have no 
clear and satisfactory guidance from the decided cases as to what was 
held by this Court to be the scope of s. 622 before the clear and detinite 
ruling in that case. It seems quite certain that there was no consistent 
course of decision in this Court. Abundance of rulings can be found, some 
entertaining wider and some entertaining narrower views of the limita- 
tions imposed by that section. We consider the closer and stricter 
interpretation to be most in accord with the intention of the Legislature, 
and we therefore in our discretion refuse to try in revision, and to reopen 
the questions of law and fact which have in the exercise of its jurisdiction 
been decided upon evidence by a Court whose decision upon such a point 
has been made final by law. We reject the application. 

Application rejected. 


17 A. 423=15 A.W.N. (1895) 88. 

APPELLATE CIVIL. 

Before Mr. Justice Aikman. 

Muhammad Husain (Plaintiff) v. Badri Prasad (Defen/Jant).*' 

[5th March, 1895.] 

Act No. XII of 1881 {N, W.P. Rent Act}, s. 9B{h) — Suit by recorded co sharer for record* 
ed share of p-ofits—Adverse possession. 

The mere circumstance that a co-sharer’s name is recorded in the Reveoue 
pspers will not prevent a suit by him for his share of profits beinc; barred by 
limitation if in fact be has received no profits for more than twelve years prior 
to such suit. Maksood AH Khan v. Qfiazee-ood-ieen (1) and Tiilshi Singh v . 
Lachman Singh (2) followed. 

£R., 13 C.P.L.R. 99 I102i.] 

The facts of this case sufficiently appear from the judgment of 
Aikman, .T. 

Munshi Madho Prasad, for the appellant. 

Mr, A. H. S. Reid, for the respondent. 

JUDGMENT. 

[424] Aikman, J. — This was a suit under clause (h) of s. 93 of Act 
No. XII of 1891 to recover profits for the years 1293, 1294 and 1295 F. 
The defence was that, although the plaintiff had purchased this property 
about 21 years ago, he had never got possession of it, and that for upwards 
of 12 years the defendant had been in adverse possession. The Court of 
first instance, the Assistant Collector of Aligarh, decreed nlaintiff’s claim 
in part. On appeal this decree was reversed by the learned District Judge, 
who dismissed the plaintiff’s claim. The plaintiff comes here in second 

• Second Appeal No. 707 of 1894, feom a decree ofL. G Evans, Esq.. DUtriot 
Judge of Aligarh, dated the 28th March 1894, reversiog a decree of Babu Dalthambau 
Singh, Assistant OoUector, Ist class, dated the 27th September 1889. 

il) N.W.P.H.C.R. (1868) 158 = 3 Agra 168. (2J 1 A.W N. (1381) 20, 
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appeal. The plaintiff relies on the fact that he is a recorded co-sbarei*. He 
does not assert that he ever received profits of the shares of which be is 
recorded as being in possession. It appears that he brought a suit to recover 
i he profits for 1283 Fasli which would fall due on the Ist of August 1876. 
There is nothing on the record to show when this suit was brought; butifc 
appears from a copy of the Assistant. Collector's judgment that it was 
decided on the 26tb of August 1879. From that judgment it appears that 
the defendants to that suit raised a plea siraibc’ to that which is now put 
forward, namely, that tlie nlaintilf had n-'ver received any portion of the 
profits. The Assistant Coiloctor in 1879 gave the plaintiff' a decree, but this 
decree was set aside in appeal, for what reasons does not appear, as no copy 
of the appellate judgment is produced. In appeal it is urged that the plain- 
tiff's claim, was not barred by any adverse title acquired by the defendant, 
iuasuQucli as the defendant for the first time in 1879 denied the plaintiffs 
title. With regard to that plea I would observe that it is not shown that 
it was in 1879 that the defendant first denied the plaintiff’s title. From 
the defence in the former suit and frotn the fact that it is not shown that 
the plaintiff ever received any profits from this share. I infer that the 
defendant has all along denied the plaintiff’s title. The rulings of this 
Court in Maksoocl Ali Khan v. Ghazee-ood^deen (l) and Tulshi Singh 
V. Lachman Singh (2) are clearly in the respondent’s favour. In my opi- 
nion the decision of the lower appellate Court is right. I dismiss this 
appeal with costs. 


Appeal dismissed. 


17 A. 425 = 15 A.W.N. (1695) 82. 

[425] APPELLATE CIVIL. 

Before il/r. Justice Aikman. 


LakhMI'Chand {Decree-holder] v. BalLAM Das ijudgment-dehtor)^ 

[6th March, 1895.] 

Execution of decree^Limitatwn^ Execution stayed by reason of an injunction for more 
than three years— Revival of previous application for execution. 

A decroe-holdet in execution of his decree attaclied a decree held by his judg- 
ment-debtor. On the 3rd of July 1888 tbe decree-holder applied for execution of 
his decree by enforcement of the sreond decree, and in pursuance of this appli- 
cation obtained attachment of ceriain property as bolongine to tbe judgment- 
debtor under tbe second decree. Subsequemly a suit was filed by tbe son of such 
judgment-debtor claiming tbe properly as li>s own. and in th«t suit an injunction 
was graulcd staying execution under the application of the 3rd of July 1888 unm 
tbe suit was decided. The application for execution was thereupon struck on» 
but tbe attachment was maintained. On the 19th of March 1^92 the suit was 
dismissed and the injunction came to an end. On the 29th of October 1892 a 
fresh application was made for execution . 

Eeld that this second application was not barred by limitation, but was to be 
regarded as an application to renew the proceedings commenced by tbe former 
application, which had been suspended by the act of the Court and not by 
anythinj( for which the decree-holder was responsible. Peary Mohan Chowdhry 


* Second Appc.al No. C93 ot 1894, from an order of J. Denman, Esq.. 

Judge of feenares. dated the 25th April 1894, confirming an order of Babu Nil Madhub 
Roy, Subordinate Judge of Benares, dated the 24th June 1893. 

(1) N.W.P.H.C.R. (1868) 158 = 3 Agra 158. (2) 1 A.W.N. (1881) 20. 
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V. Ttnmesh Chunder Nundy (D j Kalyanbhai Dtpchnud v. Gh'inashauilal Jadn- 

nalhji 12) and Paras Ram v. Gardner i3) referred to. 

[R., 14 O.L.J. 610 (012) = 11 Ind. Caa. 48.] 

The fact.s of this case are fully stated iti the jiulf?raent of Aikman. J, 

Mr. Abdul Majid, for the appellant. 

Maulvi Muhammad Ishaq, for the respondent. 

JUDGMENT. 

Aikman, J. — On the 18th of May 1887 Laklimi Chand, the appellant 
in tliH ease, ftot a decree ajjainst certain persons, araonost whom were two 
men named Sham Chand and Shiam Sundar Ual. These two juufjment- 
dehtors had, on the 24th of December 1884, t'ot a decree against one 
.Ballam Dis, the respondent in this aujieal. On Bahu Lakhnii Cliand’s 
application tliab decree of the 24th of December 1884 was attached on the 
lOth of June 1887, under the provisions ot s. 273 of the Code of Civil 
Procedure, in execution of his decree. Both decrees were passed by the 
same Court. The law [426] is not (piito clear as to what should be done 
by an attaching decree-holder in siicli a case, hut it has been held in Peary 
Mohun Chowdhn/ v. Homesh Chunder Xundy (1) that a person attaching a 
decree is a representative of the decree-holder within the meaning of s. 244, 
cl. fc) of the Code of Civil Procedine. and is entitled to have execution of 
the attached decree enforced on his application, and with this opinion I 
entirely concur. 

On the 3rd of July 1888, Lakhmi Chand ar‘p)ied for the execution of 
his own decree by enforcement of the decree of 1884 against the property 
of Ballam Das and by crediting the sale-proceeds to the applicant's 
decree. Notice was issued to Ballam Das under the provisions of s. 248 
of the Code. He showed no cause against the execution, and accordingly 
certain property belonging to him was attached on the 31st of July 1888, 
and ordered to be sold on the 17th of January 1839. In the meanwhile 
Manni Lai, the son of Billam Dts. brought a regular suit to have it 
declareil that the property attached as belonging to Ballam Das 
was in reality his (that is, Manni Lil's) property. An injunction 
was issued by the C^urt in which this suit was tiled staying the 
execution against Ballam Das which was then in progress. On the 30th 
of January 1889, on the motion of the decree-holder’s pleader, the 
execution case was filed with liberty to him to proceed with it when 
the injunction was taken off, the attachment of Ballam Das' property 
being maintained. On the 195h of March 1892 Manni Lai’s suit was 
dismissed, and with tde dismissal of this suit the injunction came to an 
end after having been in force lor upwards of three years. On the 29t'n 
of October 1892 the present application was made asking that the decree 
of 1884 should be executed and the money realized by its execution 
should be applied in satisfaction of the decree of the attaching creditor. 
The judgment-debtor. Ballam Das. objected that the attached decree bad 
become barred by limitation. Both the Subordinate Judge and the 
District Judge have sustained the plea and dismissed the appellant’s 
application. Hence the appeal to this Court. 

[427] In my opinion the lower Courts were clearly wrong in refus- 
ing the application. At the time when the application of the 3rd of July 
1888 was made the decree against the respondent was alive. It is true 
that upwards of three years hai elansed between the date of that and the 

(1) 15 C. 371, 72) 5 B. 23. (3) 1 A. 355^ 
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date of the preseoh application ; but this is due to no fault or laches of the 
attaching creditor, but to this fact that the proceedings in execution were 
stayed by an order of Court. Section 15 of the Indian Limitation Act pro- 
vides for the exclusion from the period of limitation of the time during 
which an injunction has continued in force, bub this provision applies only 
to suits and does not extend to applications. I think it is unfortunate 
that the Legislature did nob make clear provision in the Limitation Act 
for a case like the present. In a case somewhat similar to the present 
(jq,ge — Kalyanbhai Dijychand v. Ghunaahamlal Jadunathji (l) — Melville. J., 
commented on the “ monstrous injustice ” that would ensue if art. 179 of 
Act No. XV of 1877, which governs the execution of decrees, were applied 
strictly to cases like the present. Courts in this country have frequently 
been struck by the difficulty caused by the defect in the Limitation Act 
adverted to above. Sometimes the difficulty has been got over by holding 
that art. 178 of the Act applies. That article allows a period of three 
years’ limitation for “ applications for which no period of limitation is 
provided elsewhere in the schedule or by the Code of Civil Procedure, 
9 . 230.” This period runs from the time when the right to apply accrues. 
Other Courts, and amongst them a Full Bench of this Court in Paras 
Ram V. Gardner (2), have held that a renewed application for execution 
is not a fresh application, but a continuance or revival of the previous 
application which had been interrupted owing to a cause for which the 
appellant was not responsible. Looking to the terms of the order of the 
30th of January 1889, which was passed in this case, I prefer to regard the 
present application as an application to renew the previous proceeding which 
was in abeyance owing to the injunction. la this view the decree-holder’s 
application was not in any way barred. I am unable to follow the lower 
Courts in [428] their opinion that no application was ever made to execute 
the attached decree of the attaching creditor. Nob only was the application 
of the 3rd of July 1888 an application to execute the attached decree, but 
the application was granted. It was objected by tbe learned vakil for 
the respondent that the application of the 3rd of July 1888 was defective, 
inasmuch as it did not give all the particulars required by s. 235 of the 
Code of Civil Procedure in regard to the attached decree. In my opinion 
tbe particulars which the application gives were sufficient, and in any case 
tbe judgment-debtor, by neglecting to show any cause against tbe execution 
when opportunity was given him, has, I hold, lost his right to rely on 
any objection of this nature. For the above reasons I decree the appeal 
with costs in all Courts, and. setting aside the orders of the lower Courts, 
remand the case under the provisions of s. 562 of tbe Code of Civi 
Procedure with directions to re-admit tbe application under its original 
number in the register and proceed to dispose of it according to law. 

Appeal decreed and cause remanded. 


(l) 5 B. 29. 
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APPELLATE CIVIL. 

Before Mr. Justice Kmx a7id Mr. Justice Burkilt. 

MaNOHAR Singh {Plaintiff) v. SumirTA Kuar {Defendant):' 

[6cb March. 1895.] 

Burden of proof — MorUjage deed — /ic’ci^a/s m instrunient —Act No. Ill of 1877 (Indian 
Registration Acti, $s 68. 60 — Bindence. 

Id a suit brought by a mortgagee upon a mortgage by conditional sale for 
payment of the mortgage-debt or io default for foreclosure, one of the defendants, 
not being one of the original m)rtgagees. but a purchaser at auotion-sale under 
a Rent Court decree, resisted the suit and put the plaintiff lo proof ou the docu- 
ment under which he claimed. Held that the mere production of the deed of 
mortgage which had been thus questioned and the fact that that deed of mort- 
gage contained an endorsement certificate by the Registrar in the usual manner 
under s. 58 of Act No. Ill of 1677, were not sufficient lo shift the burden of 
proof on to the defendants. 

Recitals in an instrument may be conclusive and are always evidence against 
tbe parties who make ihcm, but they arc not ovidence against third parties. 
Brajeahware Peshokor v. Budha)iuddi Ilf referred to. 

[Not F., 11 A.L.J. 221 l222» ; ll A.L.J. 371 (375) ; R-, 5 C.LJ. G53 (G.'iS) ; 6 C.L.J. 
C59 (GOD =3 M.L.T. 38 ; 15 C.L.J. 7 (9) = 17 C.W.N. 108 i llO) = 13 Ind- Cas. 120; 
13 C.R.L.R. 1 ; 3 Ind. Cas. 81 182) ; 18 Ind. Cas, 744 ; 5 O.C. 18 1241.] 
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[429] One Manobar Singh brought a suit upon a deed of conditional 
sale, claiming either payment of the mortgage-debt or foreclosure of tlie 
mortgage, against the iieirs of the mortgagor and against one Musamniat 
Sumirta Kuar, who had purchased the property claimed at auction-sale 
under a decree of a lievenue Court, and, as the plaintiff alleged, with 
knowledge of his (the plaintiff"s) mortgage over the property. 

Of the defendants, heirs of the alleged mortgagor, one did not enter 
an appearance, and the rest confessed judgment. The defendant auction- 
purchaser, however, filed a written statement in which she pleaded that 
the plaintiff’s deed was executed by tlie mortgagor, who was a near re- 
lation of his, fictitiously and collusively and without consideration. She 
also objected to the amount of interest claimed. 

On these pleadings the Court of first instance (Sul)ordinate Judge of 
Cawnpore) found that no consideration had passed under the deed sued 
upon and that the transaction was collusive, and accordingly dismissed 
the suit as against Musammat Sumirta Kuar. 

On appeal the lower appellate Court (District Judge of Cawnpore) 
agreed with the findings of the Court of first instance as to collusion and 
absence of consideration and dismissed the appeal. 

The plaintiff appealed to the High Court chiefly on the gi'ound that 
the lower Courts had wrongly placed the burden of proving payment of 
consideration on the plaintiff. 

Pandit Moti Lai and Babu Durqa Gfiaran Banerji, for the appellant. 

Mr. T. Conlan and Pandit Siindar Lai, for the respondent. 


• Second Appeal No. 915 of 1693, from a decree of J. J. McLean, Esq.. District 
Judge of Cawnpore, dated the 15th May 189.3, confirming a decree of Saiyid Akbar 
Husain, Subordinate Judge of Cawnpore, dated the 4th April 1892. 

(1) 6 C. 266. 
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JUDGMENT. 

Knox and Burkiti’, JJ. — The sole point which arises for decision 
in this second appeal is whether the Courts below have erred in law in 
tlirowing the burden of proof of actual payment of the mortgage-money 
on appellant, who was plaintiff. 

[430] There is no doubt tliat if the burden of proof was rightly laid, 
the findings of fact arrived at by the lower appellate Court are sufficient 
for the determination of the ai)peal and cannot be disputed. The respond- 
ent was in possession of the property in dispute, having purchased the 
same under a sale following a decree of a Bent Court dated the 16th of 
January 1888, the date of the sale being the 20tli of August 1891. The 
appellant sought to recover possession of the same property on a registered 
deed of mortgage by conditional sale over the same property purporting to 
have been executed in liis favour on the 19th of August 1886. The respondent 
virtually put the appellantto proof of the document under which he claimed, 
and what is contended before us is that, upon the mere production by the 
appellant of the deed of mortgage which had been thus questioned, and on 
the fact that tliat deed of mortgage contained an endorsement certificate 
by the Registrar in the usual manner under the Indian Registration Act, 
s. 59, the burden of proof had tlien and there shifted on to the shoulders 
of the respondent. Precisely the same question was considered in 
Brajeshuarc Pcshakar v. Bndhanuddi (l). We fully concur in the 
law laid down by the Chief Justice at pages 277 and 278, where he 
says that in his opinion in that case “ the effect of the recital as well as 
the decision of the Privy Council in Choicdnj Dehy Persad v. Chotcdru 
Douiui Singh has been misunderstood. A recital in a deed or other 
instrument is no doubt in some cases conclusive, and in all cases evidence, 
as against the parties who make it, and it is of more or less weight or more 
or less conclusive against them according to circumstances. It is a state- 
ment deliberately made by those parties, which, like any other statement, 
is always evidence against the persons who make it. But it is no more 
evidence as against third persons than any other statement would be.” 
To the same effect is s. 60 of Act No. Ill of 1877 which does not provide 
that a certificate signed by a Registering Officer shall be considered 
<5onclusive proof, but simply provides that it may be admissible for the 
purpose of proving that tlie facts mentioned in the endorsement referred 
to in s. 59 have [431] occurred as therein mentioned. It requires more 
than this, especially where, as in the present case, the surrounding cir- 
cumstances were suspicious and not explained. 

We dismiss the appeal with costs. 

Appeal dismissed. 



(1) 6 C. 263. 
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Before .1/r. Ju.slice Aikmiii. 


Seth ShapOR.ti Nana Bhai [Decree-holder) c. SHANKAR Dat Dube 

{Ol’jeeior).'^ [6th March, 1895.] 

Ereention of decree — C‘vil procedure Code, s. ‘234 —Applicuiion to execute dccreelaz/ainst 
aUe<jed representative of deceased jiidgineiU-debtor. 

In the case of au application under s. 231 o( the Code of Civil Procedure to 
execute a decree against a person alleged to bo the representative of a deceased 
judgment-debtor >t is for the Court which passed the decree to decide whether 
the person ag-iinst whom execution is sought i.s or is not such repc'sentative, but 
it is for the Court executing the decree to decide to what extent such person is 
liable as such reprefentative. Sriharp Miindul v. A/w/ nri Chowdhrp (3). 

[Appr., 28 M. 466 (471) = 15 M.L.J. IIG.] 
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The facts of this case sutlicieutly ai)i)ear from the jutlyment of 
Ailtman, J. 

Munshi lima Prasad and Maulvi Ghulam Mvjtaba, for the appellant. 
Pandit Sundar Lnl and Babu Kalindi Prasad, for the respondent. 


JUDGMENT. 

Airman, J. — Tlic appellant in tins case got a money decree from the 
Court of the Subordinate Judge of Aligarh against one Raja Hari liar 
Dat Dube, a resident of the district of Jaunpur. The judgment-debtor 
died after tlie passing of the decree and before execution had been taken 
out. After his death the decree-holder applied to the Court which passed 
the decree to send it for execution to the Court of the Subordinate Judge of 
Jaunpur. In his application he inserted the name of the respondent Raja 
Shankar Dar, Dube, brother, and Musammat Sahodra, widow of the deceased 
judgment-[432]debtoras his legal representatives. Notice was issued tothese 
two persons to show' cause why the decree should not be executed against 
them. No cause was showm by Musammat Sahodra, l)ut Raja Shankar 
Dat Dube presented a petition of objection, contending that he was not 
the heir of the deceased judgment-debtor and that no property of tlie 
deceased had come to his hands. Tlie Subordinate Judge of Aligarh 
found both these issues against him and ordered the transfer of the decree 
for execution to Jaunpur. Against this ordei Raja Shankar Dat Dube 
appealed to the District Judge of Aligarh, repeating in his appeal the same 
objections as he had raised before the Subordinate Judge. Neither before 
the Subordinate Judge nor in his appeal to the District Judge did 
he raise any question as to the jurisdiction of the former Court to decide 
as to whether or not he was the legal representative of the deceased 
judgment-debtor. The learned District Judge allowed the appeal, being 
of opinion that the decision of the Subordinate Judge as to whether the 
applicant was or was not the heir of the deceased judgment-debtor was 
ultra utres, inasmuch as the question was one to be decided by the 
Court executing the decree. In second appeal to this Court the 
decree-holder impugns the correctness of the learned Judge’s opinion. 
I think the appeal must succeed. Although the dceree-holder did not 

• Second Appeal No. 694 of 1894, from an order of L. G. Evans. Esq., District 
Judge of Aligarh, dated tbe 4th April 1694, confirming an order of Babu Mohan Lai, 
■'Subordinate Judge of Aligarh, dated the 23rd July 1892. 

(1) 18 C. 257. 
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lofei in Ills potition to s. 234 of the Code, I think his 3.pplication 
amounts to an application under the first paragraph of that section^ 
and from the wording of that section it is in my opinion a question 
lor the Court which passed the decree to decide whether a particular- 
person is or is not the legal representative of a deceased judgment-debtor. 
But I think the Subordinate Judge was exceeding his powers when he 
went on to decide as to the amount of property which bad come to the 
hands of the respondent. The Court which passed the decree having, 
decided who is to be regarded as the legal representative, it is for the 
Court executing the decree to decide as to the extent of that legal represen- 
tati^■e s liability. I draw this inference from the use of the words *' the 
Court w'hich passed the decree ” in the first paragraph, and " the Court exe- 
cuting the decree,” in the second paragraph of s. 234 of the Code. So much 
[4331 therefore of the Subordinate Judge’s decision as referred to the pro- 
perty in the iiauds of the respondent was ultra vires, but in my opinion 
the Subordinate Judge had jurisdiction to decide as to whether or not the- 
respondent was the legal representative. This was a question properly 
for the Court which passed the decree, and not for the Court to which the 
decree was transferred. Tlie learned counsel for the respondent relies on 
s. 244, cl. (c). This gives the Court executing a decree jurisdiction to 
determine questions arising between the parties to the suit in which the 
decree was passed or fciieir representatives, and relating to the execution,, 
discharge or satisfaction of the decree or to the stay of execution thereof.” 
But this does not give a Court executing a decree transferred to it- 
jurisdiction to determine who are to be considered the representa- 
tives. Any order passed by a Court sending a decree for execution 
to another Court holding tliat the decree might be executed against &■ 
certain person as the legal representative of the deceased judgment-debtor 
might, I think, come within the provision of cl. (c) of s. 244 of the Code 
of Civil Procedure, and a copy of it should be sent to the Court to- 
which blie decree is transferred for execution. In this view I am supported 
by the remarks of Prinsep and Beverley, JJ., in Srihary Mvndul v. Murari 
Chowdhry (1). The learned District Judge in his judgment says as- 
follows : — I agree with the Subordinate Judge that the application of 
the original applicant (now appellant) should have been dismissed, but 
the application should have been dismissed on the ground that the Court 
had no jurisdiction to entertain the application.” The meaning of this is- 
not quite clear, hut I gather from it that the District Judge merely held 
that the lower Court ought to have dismissed the application as having no 
jurisdiction, and did not mean to hold that the application should have 
been dismissed on its merits. I therefore think that the case must be^ 
remanded under s. 562 of the Code of Civil Procedure. I allow this appeal, 
and, setting aside the order of the lower appellate Court, remand the case 
under s. 662 of the Code of Civil Procedure with directions to re-admit the 
appeal under its original [434] number on the register and proceed to- 
determine it on the merits with reference to the above remarks. The costs- 
will abide the result. 

Appeal decreed ; cause remanded. 


( 1 ) 13 0 . 267 ( 262 ). 
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APPELLATE CIVIL. 

Before Sir John Edije, Kt., Chief Justice, and Mr. Justice Binerji. 


Bhikhari Das and another {Plaintiffs) v. Dalip Singh and others 

{Defendants).'" [Bth March, 1895.] 


Mortgage ~ Sale by mortgagor of part of the mortgaged property— Such sale not to affect 
ttie rights of the mortgagee tinder his mortgage— Act No. IV o/ 1882, (Transfer of 
Property Act), s. 88. 

The right of a mortgagee to bring any portion of the mortgaged property to 
sale is not curtailol by ihe mortgagor subsequently to the mortgage selling a 
portion of the mortgaged property to a third person. Lala DHawar Sa/iai v. Dewan 
Boiakiram (1). Inaukm Rama Raju v. yerramilli Subbarayudu r2) and Danwari 
Das V. Muhammad Mashtal (3) referred to. 


[Appr., 31 M. 419 lF.B.i = 3 M.L.T. 287 = 18 M.L.J. 229 ; R.. 29 M. 217 (222).] 


This was a suit for sale upoua mortgage of shares in various villages, 
iDclucling a share in a village known as, “ Fatelipur Shamshoi.” The 
plaiotiti’s claimed as owners of tiie bond sued upon by virtue of a partition 
of the property of the joint family of which they and tlie original mort- 
gagor had been members. The defendants were the widow and sons of 
the mortgagor, tlie original mortgagee, pro /ot7m, i\ person wliose name 
was alleaed in tlie plaint to have been fictitiously entered in the Revenue 
papers in respect of a portion of the mortgaged property, and one Ram 
Kishen Das, wlio had purchased subsequently to the mortgage tlie 


mortgaged share in Fatelipur Shamshoi. 

The representatives of the original mortgagor put in various defences 
whicii it is not necessary here to set fortli Ram Kishen Das pleaded that 
he had purchased the share in Fatelipur Sliamshoi in good faith and for 
valuable consideration, and tliat under s. 56 of Act No. lA of 1882, tlie 
mortgagees should proceed first against the other properties included in 
the mortgage-deed in suit. 

[435] The Court of first instance (Subordinate Judge of Shalijahan- 
pur) gave eftect to the contention of the defendant Ram Kishen Das, and 
ordered that the other liypothecated property should be sold first, hut in 
respect of the other defendants gave the plaintiffs a decree for sale. 

The plaintiffs appealed to the High Court as to the method adopted 
by the Court of first instance in assessing interest on the mortgage bond 
and they also objected to the postponement of the sale of the interest in 


mauza Shamshoi. 

Pandit Bishambar Nath and Pandit Sundar Lai, for the appellants. 
The respondents were not represented. 


JUDGMENT. 

Edge, C. J., and Banerji, J. — This appeal has arisen out of a suit 
for sale under 8. 88 of Act No. IV of 1882. A portion of the property 
mortgaged was, subsequently to the mortgage, sold to one of the de- 
fendants. It was the property known as Fatehpur Shamshoi. The 
Subordinate Judge gave the plaintiff a decree, bub he limited his 
decree by obliging the plaintiff to have recourse to other mortgaged 


* First Appeal, No. 253 of 1693, from a decree of Rai Banwari Lai, Subordiaate 
Judge of Sbabjahaopur, dated the SOth August 1693. 

(1) 11 C. 358. (3) 6 M. 387. (3) 9 A. 690. 
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property before scllinj< the property called Fatelipur Shamshoi. He appa- 
rently thought that s. oG of Act No. IV of 1882 applied to tiiis case. That 
section has no application here. That section merely applies as between the 
buyer and the seller and does not limit the rijihts of a prior mortijagee. 
Ihis case is not one of those provided for by s. 81 of that Act. The right of 
a mortgagee to bring any portion of the mortgaged property to sale is not 
curtailed by the mortgagor, subsequently to the mortgage, selling a por- 
tion of the mortgaged property to a third person. We are fortified in this 
opmion by the decision in Lala Dilawar Sahai v. Dciaan Bohikiram (1) 

Indukuri havui Rnjuv YcrramilU Snbbarayudu (2) and Banwari Das v! 
M^ihanmad Mashiat (3). 

The Subordinate Judge misunderstood the covenant as to interest. 

It was a covenant to pay interest at the rate of Rs. 1-12 0 per cent, per 
mensem and provided for yearly rests, in which case [436] the interest in 
arrears was to be added to the principal and the aforesaid rate of interest 
was to he charged on the consolidated sum. 

this appeal, and give the plaintiff a decree for sale under 
s. 88 of Act No, I\ of 1882, by which the whole, or such portion of the pro- 
perty niortgaged as may be necessary, may be sold. The amount claimed 
m the plaint as due ud to the commencement of the suit is Rs. 7,250. We 
give tlie defendants until the 7th of September next to redeem the mortgage 
of the plaintiff on payment of Rs 7,250, plus interest thereon at the rate of 
Rs. 1-12-0 per cent, per mensem from the date of the institution of the 
suit down to the date of payment within such period, phis the costs of this 
suit in the Coiu't below and in this appeal in this Court ; and if the pay- 
ment he not made on or before the 7th of September 1895, such interest 
shall be allowed from the date of the commencement of the suit up to the 

7th Seotemher 1895. A decree shall be prepared under s. 88 of Act No. IV 
of 1882. 

Appeal decreed. 


17 A. 436 = 15 A.W.N. (1895) 102. 

APPELLATE CRIMINAL. 

Before Sir John Edge, Kt., Chief Justice, and 2dr. Jiistice Banerji. 


Queen-Empress v. Ajudhia Prasad.- [I6th March, 1895.] 

Act No. XLV of (Indian Penal Code). $, 193 — Fabricating false evidence— Report 
made by executing a Civil Court's decree that he had been obstructed— Similar 

report to Police— Subsequent deposition in Court— Alternative charges. 

Held that a report made by an Amin of a Civil Court deputed to give possession 
of certain property in execution of a decree, as to his having been obstructed in so 
doing, to the Court executing the decree, and a similar report made to the Police, 
would not, even if false, amount to the fabrication of false evidence withio the 
meaning of s. 193 of the Indian Penal Code, and consequentlyt where such Amin 
was charged in the alternative with making the two reports as above and also a 
third and inconsistent statement in respect of which he might have been charged 
under s. 193, that he was wrongly charged, and that it w»8 necessary to prove 
the falsity of the third statement. 

The facts of this case were as follows : — 

The appellant, Ajudhia Prasad, a Court Amin, was deputed to make 
over possession of certain property in execution of a decree. [137] He 

* Criminal Appeal No. 141 of 1895. 

(1) 11 C. 250. (2) 5 M. 387. (3) 9 A, 690 (704). 
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made a report on the 24th of September 1894 to the Court in which the 
decree was that he had been obstructed in executing tliu decree by certaiii 
persons whom he named. He also made a similar report to the Police, 
Subsequently, on the 15bh of December 1894. Ajudhia Prasad made a 
deposition with respect to the circumstances of his attempt to execute the 
decree in question, which appeared to be inconsistent with the two reports 
formerly made by him. He was accordingly put on his trial for the offence 
detiued'by s. 193 of the Indian Penal Code and charged in the alternative 
with the making of the two reports on the one side, and of the subsequent 
deposition on the other. He was also charged under s. 211 in respect of 
the report made to the Police. On these charges Ajudhia Prasad was 
convicted and sentenced to rigorous imprisonment for one year and one day. 
Ajudhia Prasad thereupon appealed to the High Court. 

The Hou’ble Mr. Colvin. Pandit Moti Lai and Babu Durga duran 

Banerji, for the appellant. 

The Government Pleader (Munshi Ram Prasad) foi the Crown. 
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.JUDGMENT. 

Edge. C. J., and Banerji, J.— It is very probable that Ajudhia 
Prasad’s evidence given in December was false evidence, but it has not 
been shown to us that it has been proved to have been false evidence. The 
evidence given in December was inconsistent in material points with the 
statement made in the report submitted to the Court of Small Causes and 
made to the Police. But there is nothing to show whether it was the 
earlier statements which were false or the evidence given on the trial 
which was false. In our opinion he could not have been convicted under 
8. 193 of the Indian Penal Code in respect of the statement made to the 
Police, nor in respect of that made in the report in the Court of Small 
Causes. We do not think that on either occasion he was fabricating 
evidence, even assuming that the statements were false. Consequently 
it became necessary for the prosecution to prove that the evidence given 
in the trial in December was false. We allow the appeal, set aside the 
conviction and sentence, and acquit Ajudhia Prasad of the charge. The 
recognizances will be discharged. 


17 A 436=^15 A.W.N. (1895) 89. 

[438] APPELLATE CIVIL. 

Before Mr. Justice Burkitt., and Mr. Justice Aikman. 


B. Wall and another {Petitioners) v. J. E. HOWARD AND OTHERS 

(Opposite parties).* [I8th March, 1895.] 

Letters Patent, $. 10, Act No. VI of 188 2 {Indian Companies Act), s. 1G9— Extension of 
tvne for serving notice of appeal^No appeal from order of High Court refusing 
extention—Discrelionary order. 

No appeal will lie under s. 10 of the Letters Patent of the High Court of 
Judicature lor the North-Western Provinces from an order of a siogle Judge of 
the Court refusing an application under s. 169 of Act No. VI of 1862 (Indian 
Companies Act) for extension of time for serving notice of an appeal under that 
Act; such order not being a judgment within the meaning of s. 10 of the Letters 


* Appeal No. 31 of 1894, under s. 10 of the Letters Patent, from an order of the 
Hon’ble Mr. Justice Banerji. dated the 2l8t of May 1894. 
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Patent. iJanno Bi6i V. Mfi/idi HiLsain (1), Muhammad Naim-ullah Khan v. 

Jhsan-ullah Khan {2), Kxshen Pershad Panday v. Tiluckdhari hall (Z),Lutt 

Mi, Khan v. Asgur Raza (4), Hurrish Chunder Chowdry v. Kali Sundari Debiai5\ 

Mohabxr Prosad Singh v. Adhikari Kunwar (6). Lane v. Bsdaile (7;. Kays. 

Briggs (8), The Amsixl (9) and Ex-parte Stevenson (10) referred to. 

[R., 17 A. 475.3 

The facts of this case are as follows : — 

In 1894 a limited company, the Agra Savings Bank, was being wound 
up under the supervision of the Court of the District Judge of Allahabad. 
On the 14th of March 1894 certain shareholders of the Bank, amongst 
whom were the present appellants, filed a petition in the Court of the 
District Judge purporting to be under ss. 162 and 214 of the Indian 
Companies Act. 1882, and having for its object the institution of an in- 
quiry into the conduct of certain directors and auditors of the said Bank 
in relation to the affairs of the Bank and the ultimate compelling of the 
directors and auditors named therein to contribute to the assets of the 
Bank compensation for moneys alleged to have been lost to the Bank 
through their negligence or misfeasance. 

This petition was accepted by the Court, which thereupon framed cer- 
tain issues to form the subject of an inquiry. Shortly after the [ 439 ] fram- 
ing of issues on this petition the then incumbent of the office of District 
Judge of Allahabad retired, and his successor, on the 30th of April, 
dismissed the petition, so far as it purported to be a petition under s. 214, 
on the ground that it was premature, and ordered the petitioners to pay 
costs. The hearing of the petition as a petition for an inquiry under 
8. 162 was continued for a short time, and then the Judge declined to grant 
further discovery and ordered the papers to be shelved. 

The petitioners, before filing an appeal against the above orders of 
the District Judge dismissing their petition, applied to the High Court 
under s. 169 of the Indian Companies Act, 1882, for extension of time for 
filing their appeal and for giving notice of the appeal, having regard to 
the restricted period of limitation prescribed by that section ; but they 
omitted to state the reasons which induced them to believe that it would 
be practically impossible to serve notice of their appeal within the time 
prescribed. On this application the following order was made : — 

Under s. 169 of Act VI of 1882, which has been referred to in this 
application, this Court has not in my judgment power to extend the time 
for filing an appeal from the order of the District Judge which is com- 
plained of by the applicants. The only time which the Court of appeal 
is empowered by that section to extend is the time within which notice of 
the appeal is required to be given by that section. I am therefore unable 
to grant the extension asked for as regards the period of limitation for 
appealing against the order of the Court below. As for the granting of an 
extension of the time for the service of notice, I am of opinion that such 
extension cannot be granted except for valid reasons. Such reasons have 
not been shown to exist in this case. The only reason given in the 
application is that a copy of the order complained of has not been obtained; 
but it has not been alleged or shown why the copy has not been obtained. 

I accordingly refuse this application.’* 

(1) 11 A. 375. (2) 14 A. 226. (3) 18 0. 182 (188). 

(4) 17 0. 465. (6) 10 I.A. 4. (6) 21 0. 473. 

(7» L.R. (1891) A. 0. 210. (8) 22 Q.B.D. 343. (9) L.R. 2 P.D.N.S. 186. 

(10) L.R. (1892) Q.B D. Vol. I, 294. 
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The petitioners appealed against this order under s. 10 of the Letters 
Patent. 

[440] Mr. W.K. Porter, for the appellants. 

Messrs. A. Strachey and W. Wallach, for the respondents. 

JUDGMENT. 

BuRKITT, J. — In this case an application was made to Mr. Justice 
Banerji under s. 169 of the Indian Companies Act (Act No. VI of 1H82) 
to grant an extension of time for giving notice of an appeal against an 
order of the District Judge of Allahabad refusing an application under 
s. 214 of that Act. An extension of time for filing the appeal was also 
Asked for. The learned Judge refused both applications being of opinion 
that no sufficient reason for granting them had been shown. 

This is an appeal brought under s. 10 of the Letters Patent of this 
Court against that order of refusal. 

Mr. Strachey for the respondent takes two preliminary objections 
against the hearing of the appeal. Firstly, he contends that no appeal 
lies, because, he says, the order under appeal is not a ‘ judgment ’ within 
the'meaning of s. TO of the Letters Patent, which gives a right of appeal 
from the judgment (not being a sentence or order passed or made in any 
< 5 riminal trial), of one Judge of the Court. Several cases were cited to us 
during the argument ; but I do not think that they are all in point, as 
some of them turn on s. 591 of the Code of Civil Procedure. That section, 
however, is in my opinion not applicable to the present case. I think that 
section must he read with s. 588, and should be construed as if the words 
" under this Code ” were inserted between the words “ by any Court and 
the words “ in the exercise of. " To hold otherwise would have the effect 
of abolishing many appeals given by Acts of the Legislature passed 
before Act No. XIV of 1882 came into force, e.g., an appeal to the High 
-Court from the District Judge in this very matter. I am therefore unable 
to say that the present appeal, which arises out of a right of appeal 
created by the Indian Companies Act (Act No. VI of 1882) in a matter 
entirely outside the Code of Civil Procedure, is forbidden by s. 591 of that 
Code. 

In the case of Banno Bibi v. Mehdi Husain (l) it was held by 
this Court under ss. 588 and 591 oI the Code of Civil Procedure, 
[441] following cei'tain cases in the Madras High Court that no appeal 
lay from an order of a single Judge refusing leave to appeal in forma 
pauperis. For similar reasons in Muhammad Naim-uUah v. Ihsan-ullah (2) 
it was held that an order by a single Judge of the Court amending a 
decree passed in appeal by a Divisional Bench of which he was the only 
member remaining in the Court was an order from which an appeal was 
excluded by Chapter XLIII of the Code of Civil Procedure. And in that 
case the learned Chief Justice defined the ' judgment ” referred to in 
s. 10 of the Letters Patent to be “ the express decision of a Judge of the 
Court which leads up to and originates an order or decree,” and be pointed 
out that it was impossible to read together Chapters XLIII and XLV, 
the latter being the chapter which treats of appeals to Her Majesty in 
Council. 

The next case to which I would refer is that of Kishen Pershad Pan- 
day V. Tiluckdhari Lall (3). There it was held that no appeal lay under 
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s. 15 of the Letters Patent of the Calcutta Court (corresponding with s. 10 
of the Letters Patent of this Court) from an order of a single Judge refus- 
ing to extend the time for furnishing security for the costs of an appeal 
to Her Majesty in Council. The question before the High Court in that 
case was whether such an order is a “ judgment ” within the meaning of 
s. 15 of the Letters Patent. Like the order now under appeal before us 
the order in that case was one to which the provisions of as. 588 and 591 
of the Code of Civil Procedure did not apply. After citing and discussing 
several reported cases the learned Judges held that “where an order decides 
finally any question at issue in the case or the rights of any of the parties to 
the suit, it is anpealable, otherwise not.” Among the cases referred to in the 
judgment of the Court just cited was that of Lutf Ali Khan v. Asgur 
Rezo (1). In that case tlie question was whether an appeal lay against an 
order of a Judge granting a certificate that the case was a fit one for appeal 
to the Privy Council, and it was held, after an exanaination of the case of 
Hnrrish Chunder Choivdry v. Kali Swulari Delia (2) that, as the order 
under appeal was not one deciding, finally or otherwise, any [442] 
question at issue in the case or the rights of any of the parties to 
the suit, it was not appealable. In Hnrrish Chunder Choiodrij v. Kali 
Snndari Delia it was held that an appeal did lie from the order of a 
Judge refusing to send down for execution a decree of Her Majesty in 
Council. In the recent case of Mohabir Prosad Singh v. Adhikari 
Kunwar (3), which was an appeal against an order of a single Judge refusing 
to stay execution under s. 608 of the Code of the Civil Procedure, it was 
held that “judgment in clause 15 of the Letters Patent means a decision 
which affects the merits of the question between the parties by determin- 
ing some right or liability.” In that view of the law the Court held that 
refusal to stay execution in the exercise of the discretion given by s. 608 
to a Judge or Bench of the Court did not affect any “right; or liability by 
determining any question which affects the merits of the dispute between 
the parties in any sense.” In the already cited case of Muhammad Naim- 
ullah Khan v. Ihsan-ullah Khan (4) the meaning and effect of Eurrish 
Chunder's case are fully discussed, and I would add that, as the order of 
Mr. Justice Pontifex in that case decided that the decree of Her Majesty 
in Council could not be executed, iD undoubtedly did decide a question at 
issue in the case and the right of the decree-holder to have execution of 
his decree. The order therefore would have been appaalable under the 
rulings cited above. 

In construing the word “judgment” in s. 10 of our Letters Patent, 
which were prepared in England and use the phraseology of the English 
Courts, it is impossible to give to it the restricted meaning of the word 
“Judgment” as defined in the Code of Civil Procedure. As used in Eng- 
land it is wide enough to embrace the definitions of decree, judgment and 

order in that Code. The use of the words “ sentence or order ” in the 

exception as to criminal matters is significant. Now the order undef 
appeal here certainly is not a decree nor appealable as such. It is an 
order by which the learned Judge in the exercise of his judicial discretion 
refused to grant to the appellants an indulgence which they could not claim 
as a matter of right. It did not decide any question at issue in the case 
[443] nor the rights of any of the parties, nor did it lead up to or origin- 
ate any order or decree. The order was complete in itself and did not 
require anything further to be done. 

(1) 17 C. 465, (2) 10 I.A. 4. (3) 21 0. 473. (4) 14 A. 226. 
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Ibis DO doubt the case that the ultimate effect of the order may be 
to prevent the hearing of the appeal against the order of the District 
Judge passed under s. 214 of the Companies Act. the appellants not 
having complied with tlie requirements of s. 109 as to giving notice. 
That fact, however, does nob in my ooinion alter the position. On this 
matter some cases cited by the learned counsel for the respondents from 
the English Reports are most instructive. The Appellate Jurisdiction 
Act, 1876 (39 and 40 Viet., C. 09) by s. 3, provided that an appeal should 
lie to the House of Lords “ from any order or judgment ” of the Court of 
Appeal in England. Nevertheless it was held by the House of Lords in Latie 
V, Esdaile (1) that no appeal lay from an order of the Court of Appeal 
refusing bo grant special leave to apoeal to it from a judgment of the High 
Court after rho time limited for appealing had expired. I3y Rule 15 of Order 
LVIIl the Court of Appeal had power to grant special leave, and the result 
of the refusal was bo put an en.l to the appellate proceedings. Hub the 
House of Lords held that the order of the Court of Appeal refusing special 
leave to appeal was nob a ‘’judgment or order” within the meaning 
of 8. 3 of tlie .appellate Jurisdiction Act. Lord Ilerschell is reported 
to have said : — ” The matter was intrusted and intended to bo intrust- 
ed to their (the Court of Appeal) discretion, and the exercise oi a discre- 
tion of that sort intrusted to them is not, within the true meaning of 
the Appellate Jurisdiction .\ct. an order or judgment from which there can 
be an appeal.” In his judgment Lord Ilerschell cited with approval the 
(case of Koif v. Briijqs (2) in the Court of .Appeal. In that case the Court of 
Appeal held, with reference to ss. 19 and 45 of the Judicature Act of 1873, 
that they had no power to overrule the discretion given by s. 45 of tho Act 
bo the Divisional Court to refuse special leave to appeal, notwithstaiuling 
that bv s. 19 the Court of Appeal had jurisdiction to hear an aupeal “ from 
[444] any judgment or order” of the High Court. It was held that the 
real meaning of s. 45 is to confine the power bo give leave to appeal abso- 
lutely to the Divisional Bench, and that the Court of Appeal had no juris- 
diction to entertain the application, inasmuch as, if they allowed it, the 
special leave would be given, nob by the Divisional Bench, but by the Court 
of Appeal, which was not the contingency on which s. 45 provided that the 
decision of the Divisional Bench should nob be final. The <iecision in 
that case refusing to interfere with the discretion of the High Court had 
tho same effect as the order in the case under .appeal before us may have. 
It pub an end to the intended appeal. In the judgment of the Master of 
the Rolls in Kay v. liriqijs the case of “ The Aviatil" (3) was cited as being 
decisive against tho anpiication. In that case the Judge of the Admiralty 
Division had refused leave to appeal from a judgment of a County Court, 
leave being nocessarv because the period (ten days) within which the 
appeal could he brought had expired. On an apneal founded upon s. 19 of 
the Judicature Act bo the Court of Appeal, Lord Justice James, with 
tho concurrence of the other members of the court, is reported to have 
said: — “The statute enacts that an appeal from a County Court in an 
admiralty cause shall nob he allowed unless an appeal is lodged within a 
certain time, but provides that tho Judge of the .Admiralty Division may 
allow it bo proceed on sufficient cause being shown to his satisfaction for 
the omission. Cause has not been shown to his satisfaction, and I am of 
opinion that we have no jurisdiction to interfere.” The inference to be 
drawn from the words just cited is (as in Lane v. Esdaile) that, as the 
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I take it that the rule to be deduced from the above cases is that 
where a Court is invested with jurisdiction to do or to refuse to do a cer- 
tain act the order passed iu the exercise of its discretion in that matter 
is not a judgment or order within the meaning of s. 19 of the Judicature 
Act. Those cases no doubt all refer to the refusal of applications for 
snecial leave to appeal, but in Lane v. Esdaile and in the case of The 
Amatil the application practically asked for an extension of the time 
limited for appealing, as is the case here. 

In the case of Ex parte Stcuenson (1) it was pointed out by the Lord 
Chief Justice that the granting of leave to appeal to a jury under the 
provisions of the Statute 53 and 54 Vic., Can. 70, was to be granted as 
the leave of the High Court, and not as the leave of the Judge at Cham- 
bers who granted it, and on appeal the Master of the Bolls (p. 611), 
relying on Lane v, Esdaile, laid down the proposition that “ wherever 
power is given to a legal authority to grant or refuse leave to appeal, 
the decision of that authority is from the very nature of the thing 
hnal and conclusive, and without appeal unless an appeal from it is 
expressly given.” These words mean of course that the decision of such 
“ legal authority ” is nob a “ judgment or order ” within the meaning of 
s. 19 of the Judicature Act. Now in the present ease this Court as the Court 
of Appeal under s. 169 of the Indian Companies Act is the “legal 
authority ” to which is given the power of extending the time for giving 
notice of an appeal under that section. By paragraph XII of Buie I of 
the Rules of Court a single Judge has been intrusted with power to hear 
and dispose of such an application as that made by tbe present appellants, 
just as the Judge at Chambers was empowered in the case last cited. The 
order passed by such single Judge is therefore the order of the High Court 
and is not subject to appeal “unless an appeal from it is expressly’ 
given. No express appeal is anywhere provided unless it be by s- 10 of 
the Letters Patent. 

[446] On the whole, after carefully considering all tbe authorities set 
out above. I am of opinion that no appeal lies in the present case, firstly, 
because the order under apneal does not decide any question at issue in 
the case or any right of either party, and secondly, because the order, 
from which no appeal is expressly given, was passed in the exercise of his 
judicial discretion by the learned Judge in a matter in which, as represent- 
ing the whole Court, he had power to decide whether the applicants had 
made out sufficient cause to his satisfaction for their omission to give 
notice of their apneal within the time limited bylaw. An order such as 
that passed in the present case is, I hold, not a “judgment” within tbe 
meaning of s. 10 of the Letters Patent. 


Judge of the Admiralty Division was intrusted with a discretion to grant 
or to refuse leave to appeal, his order passed in the exercise of that dis- 
cretion was not a judgment or order within the meaning of s. 19 of the 
Judicature Act. In that case also the effect of the order was to put an 
end bo the appeal. That case is very much on all fours with tbe appeal 
before us. In the latter the learned Judge had a discretion to grant or 
to refuse the extension of time asked for. In the exercise of that dis- 
cretion he refused the application, as [445] he held that the applicant 
had not made out sufficient reason to warrant bis allowing the extension 
of time asked for. 


(11 L.R. [1892] 1 Q.B. 291 ; A.O. 609. 
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The second preliminary objeotion taken by the learned counsel was 
that the hearing of this appeal was barred, because notice of it had not 
been given within three weeks from the date of the order appealed against. 

But, as I have decided that no appeal lies from that order, I consider 
it to be quite unnecessary to discuss tbe question whether this appeal 
would or would not have been in time if an appeal were permitted by 
law. 

I would refuse to hear this appeal and would dismiss it with costs. 

AIKMAN, J. — Looking to the serious consequences which may result 
to a 1-ibigaiit from the rejecfciou of an application under s. 169 of the 
Indian Companies Act for an extension of time, 1 shoubi have been glad 
had I been able to hold that an anpeal like the present was maintainable, 
but, as lias been shown in the judgment just delivered by my brother 
Burkitt, the weight of autboricy both in this country and in England is 
entirely against so holding. 1 am therefore of opinion that no appeal lies, 
and I concur in the order proposed. 

Appeal di.'>missed. 
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[447] APl^ELLATE CIVIL. 

Befare Mr. Justice Kno.r and Mr. Jnst*cc .{iknian. 

Kallian Mal {Defendant) v. MaDAN Mohax 

LlSth March, 189o.] 

pre-emption — W'*iib-ut-'»rz— Cons/rjtc/ioi of document— Co-sharer — Holder of resumed 
m'lHfi — Act iVo. XIX of l'7a iN.W'.P. Land Revenue Act}, s. Rules of the 
Board of Revenue, ls7G. Department I, Rules 30 rt>td 6l. 

The pUinnff. a co-sharer in the village of Deobarampur. sued for pre-eniptinn 
of certain laud, being ‘ reeuoDeJ revenue-free land’ iu tbe village, which had 
been sold to a stranger. The clause of the u-ajib ul-atz under which pre-tmption 
was cUimed was as follows:—” When any co sharer {hissadar) is bent upon 
selling or mortgaging hi.s right {haqqiyai), then first that co-sharer who is 
nearest to the sharer bent on transfer can take u : after that any other person 
who is interested lshar»A:i in the village rank by rank cau take it. It no person 
interested in tbe vilUge takes it then a stranger may take it." 

Held that under the circumstances of the Cise the pUiatiff had no right of 
pre-emption in respect of the land claimed by him. th-* vendor not being, within 
the meaning of the w^fit ui-atz. a co sharer in the village by virtue of his 
possession of a portion of tbe resumed muafi. 

[P., A.W.N. (19011 118; R., ‘20 A. 419 (421); 5 A.L.J. 182 = A.W.N. fl908) 59- 
A.W.N. (189f) 19; D„ 2 A.L.J. 345= A.W.N. (1905)92; 3 O.C. 110(114).] ’ 

The facts of this case sufficiently appear from the judgment of 
Knox, J. 

Munshi Ram Prasad, for the appellant. 

Pandit Snndar Lai, for the respondent. 

JUDGMENT. 

Knox, J. — The ground taken in the memorandum of appeal is that 
the record of rights has been misconstrued by the lower appellate Court, 
and that on a true construction of tbe record the respondent has no right 
to pre-empt and hi s suit should have been dismissed. The respondent 

• First Appeal No. 142 of 1894 from an order of Maulvi Muhammad AnwT,- 
Husen, Subordinate Judge of Parakbabad, dated the 4th September 1894. 
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was plaiotitT in the Court of first instance. The suit he brought was to 
enforce a right of pre-emption under this same record of rights in respect 
of a portion of land known and styled in the village papers as resumed 
rci'en 2 ie-frce land of niauza Dcobarampur.” The respondent was one of 
those persons coiiinionly known as co-sfiarcrs in the village of Deobaram- 
pur. In this village, besides the ordinary co-sharers, there were persons 
wlio were proprietors of land which had once been recorded as revenue- 
free, hut had, before the present suit had been brought, been assessed to 
[4^8] Covernment revenue. There were in the village also other persons 
wlio possessed proprietary interests of other kinds, but with them we are 
not concerned. The portion of land which forms the subject-matter of 
this suit was a portion of the land formerly rent-free, but now assessed to 
Government revenue. The respondent in his plaint distinctly bases his 
right of pre-emption upon the clause relating to pre-emption as recorded 
in the village record of rights. That clause runs as follows : — “ When any 
co-sharer {hissadar) is bent on selling or mortgaging his right {hoqriiyat), 
then first that co-sharer who is nearest to the sharer bent on transfer can 
take it : after that any other person who is interested (sharitj) in the 
village, rank by rank, can take it. If no person interested in the village 
takes it then a stranger mav take it.” The lower appellate Court inclining 
to the view that tlie respondent and the vendor were shavers in one and 
the same inahal of ihe village and that respondent was entitled to pre-empt 
and had a preferential right of purchase as against the appellant, who 
is admittedly a stranger, remanded the case to the Court of first instance 
for trial of tile remaining issues. The Court of first instance had held a 
contrary view, and without determining the other questions in issue had 
dismissed the suit on this preliminary point. Hence the question which 
we have to determine in the present appeal is, whether the clause above 
quoted from the village record of rights does or does not confer on the 
respondent the right of pre-emption over that portion of the revenue-free 
grant subsequently assessed to revenue which is the subject-matter of 
this litigation. The case for both the appellant and the respondent was 
argued with great ability, and it was contended with much force on behalf 
of the respondent that, although the vendor was proprietor of a plot only 
of the resumed revenue-free land, he was still one of those persons termed 
in the record of rights a sharer {hissadar). In support of this contention 
our notice was directed to s. 62 of Act No. XIX of 1873: to the rules 
of the Board of Revenue, edition 1876, Department I, page 10, and 
especially to rules 30 and 51. We were also referred to the precedent of 
Inayat Husain v. Ainin-ud-din A)vnad{\), Safdar Ali v. Dost MulianirnaM^) 
and the Full [449] Bench ruling of Hianiat Ali v. Asmat BihH^)- The 
last of these rulings deals with the case of a person who was admitted^ 
a co-sharer in the ordinary sense of the term. In Safdar Ali v. Dos 
Muhammad the case again was that of a co-sharer in the 77iahal. In hot 
cases the dispute did not turn, as in the present case, upon whetnei a 
person who is only a proprietor of a portion of Hnf and not one of t e 
general proprietary body of a mahal can be rightly termed a shareholder 
in the mahal. The case of Inayat Husain v. Amin-ud-din Ahmad turned 
upon the interpretation to be given to the word sharih.^ On the ^ 

we were referred to a passage in the petition for partition which had een 
put in by the predecessor in interest of the present respondent, and o a 
second passage in the partition proceedings. In both of these the pifi ^ 


(1) 8 A.W.N. (1888) 183. 


(2) 10 A.W.N. (1890) 117. 
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ces^jor in interest of the respondent distinctly sets out tliat neither she, 
styling herself hissarlar (or sharer), nor any of the other sharers had any 
concern with the plot in which the subject-matter of this suit is situate. 
It was also pointed out to lu that bo'h in s. G2 of Act No. XIX of 1873 
and in rule ol of the rules of the J^oard of Revenue a separate place is 
assigned in tlie record of rights to the co-sharers distinct from that 
assigned to all persons occuj)ying portions of the land in the village or in 
possession of any heritable or transferable interest in such land. 

The particular portion of the record of rights which recites the custom 
regarding pre-emption finds place only in the chapter relating to the rights 
of sharers amongst themselves founded on custom or agreement. It is not 
to be found in that portion which relates to othei* persons. It is 
true that the rules contained in the circular of the Board of Revenue 
to whicli our notice was directed are rules for the guidance of Settlement 
Orticers prescribed under Act No. XIX of 1873, and that the village 
record of rights with which we are concerned bears date 1870, but the 
exact similarity in the heading to Chapter II of the document with that 
contained in the circular of the I^oard of Revenue shows that there must 
have been in existence some similar circular upon wliicli this record of ri^'hts 
[450] was framed. Looking therefore to the place in this record of rights 
in which the rule regarding pre-emption is to be found. I, with consi- 
derable hesitation, come to the conclusion that the persons only to whom 
it is intended to apply are those who are known and were known in the 
village as co-sharers in the ordinary language of the day, and that it was 
understood in the village that those who held any portion of the once 
revenue-free and subsequently assessed lands were in no way concerned 
with it, and that the rule or custom of pre-emption was not a rule or 
custom relating to them. The right of pre-emption not being an ordinary 
right, but one for which express provision must be found, I come to the 
conclusion that in this case and under the special circumstances the 
respondent has not made out his claim to pre-empt and that the Court of 
first instance was right in dismissing his suit. 

AIK^fAN, .1. — I concur with my brother Knox in thinking that this 
appeal must succeed. The plaintitl' came into Court asserting a right to 
pre-empt, based on a clause in the irajih-nl-arz oi the village, and the 
only question we have to decide in this aupeal is whether the v'ajib-ul-arz 
gives the plaintiff the right he claims or not. The wajib-id-arz is drawn 
up in four chapters. We have only to consider the second and third of 
those chapters. The second deals with the rights of sharers among them- 
selves ; the third deals with the rights of subordinate holders. It is in 
Chapter II that the clause on which the plaintiff relies is to be found. 
The sale which gave rise to this suit was one by which a subordinate 
holder, who comes under Chapter TII. conveyed his property to the 
respondent before us. I think it is clear that the meaning of the framers 
of the wnjib-ul-arz was to distinguish subordinate holders from co-sharers 
proper. No right of pre-emption is expressly given when a sale is made 
by such subordinate holders. It is only in the case of a sale by a sharer 
that this right arises. In Chapter III, there is a clause by which the 
zamindars of the village (and by zamindars, I understand the co-sharers) 
expressly disavow any right of interference with property such as that 
which formed the subject of this sale. I think for the plaintifif to endea- 
vour to assert a right of pre emp-[451]tion in respect of such property is 
to go in the teeth of the arrangement which was come to at the time 
the luajib-ul-arz was framed, to which the co-sbarers and the subordinate 
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lioWevs had l)een sij*natories. Further, as has been pointed out by my 
brother Knox, the predecessor-in-title of the present plaintiff, when a 
partition was being carried out in 1889," repeated this disavowal of all 
concern with tl>e resumed revenue-free land. For these reasons I think 
that th.e view taken by the Court of first instance was the correct one. 


Per Ciifiani. 

This appeal is decreed, the order of the lower appellate Court is set 
aside, and that of the Court of first instance restored witli costs in all 


Courts. 


Appeal decreed. 


17 A. 451 = 15 A.W.N. (1893) 103. 

APPELLATE CIVIL. 
Before Mr. Justice Durkitt. 


R.am Din and others (De/etidanfs) v. Rang Lal Singh (Plaintiff).i 

[15th March, 1895. J 

pre-emphnn—Limitation—Sak with subsequent agreement for re^purchase^Mortgage 
by conditional sale. 

On the 6th rf June. 1887, one R.K- sold a certain z^mindari share to S. On tbo 
18tU of May 1688. B. brought a suit lor pre-empi ion of that share. Pending the 
suit 00 the 6th of July. 1888. cho vendor, the vendee and the pre-emptor entered 
iuCo’an agreement by which the vendee, recognizing the pre-emptive right of the 
plaintiff agreed to re-transfer the property to the vendor or ibo pre-emptor on 
payment bv either of them on the full moon of Jeth in any year of the price paid 
by him. On the 20th c^f June, 1891. tbe vendor, affecting to treat the transac- 
tion of the Gth of Juno 1887. a** a mortgage, made an application purporting 
to be under s. 83 of the Tramfer of Property Act a’Cimpanied by ptyraeot of the 
price of the property into Court and praved for redemption. The vendee 
to take out the money deposited by tbe vendor ; aud subsequently, on the idtn 
of November. 1891, R K. applied for repayment to him of the said rooney, 

stating that he wished the vendee to remain in possession, and asking that tbe 

acreement ot the 6tb of July, If^SS. might be considered null and void. Oo the 
1st of September 1892, one R S filed a suit for pre-emption of the said property. 

[452] Held th it the original transaction of tbe 6th of June, 1887, was an out- 
and out-salo, ‘and was not. and could not be. by the subsequent agreement be- 
tween the parties, turned into a mortgige bv con iitional sale ; aud in consequence 
that the suit brought by R.S- was barred by limitation. 

fR.. 3 O.C. 260 ; 8 0.0. 275 (277).] 

The tacts of this case are fully stated in the judgment of the Court. 
Babu Bishnu Chandar, for the appellants. 

Maulvi Mtihammad hluiq.. for the respondents. 


JUDGMENT. 

BliRKlTT, J.— This is an appeal in a pre-emption suit. The ve^do*'- 
me Ram Khilawan. by a registered sale-deed dated the 6th of 
old certain property to one Sheoraj Ahir Subsequently m May, 1886. a 
nit was instituted by one Bharos to pre-empt that property on the ground 
hat tl.e vendee was not a co-sharer. The suit vvas brought under the pro^ 
risions of tlie wapb-nl-arz as to pre-emption. Before that suit came to a 


' [In 15 A.W.N. (1896) 98 (or 1889 we and 1885 -Ed.] 
t Second Appo«l No. 793 of 1894. from ft decree of Knnwy Jwala ^ 

ludRoof Azamgarh. daUd the 26th Juno. 1894. reversing a decree of Munshi K.shan 

Lal.^ Additional Subordinate Judge of Azamgaih, dated the 20th of March, 1893. 
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liGaiiiig in Court an agreoniont was ontered into by tho vendor, the vendee 
and the pre-emptor and was registered on the (ith of July, 1HH8. The 
effect of that docutnont is that tlie vendee, practically admitting tiie 
pre-emption right of Bharos, agreed to liand l)ack the property on the 
Puran Mashi of Joth of any year on lieing reuaid by either t!ie vendor oi' 
the pre-emptor tlie amount he had given for it. Nothing further a]>pears 
to have been done in tho matter till the year 1891, when, on the 20th 
of June of that year, iho vendor, assuming to treat the sale of 1887 as a 
mortgage, and after referring to the stipulation contained in the agreement 
of July, 1888, applied to tlie Court under the provisions of s. 83 of tiie 
Tiansfer of Proi)erty Act to i)ermit him to deposit the mortgage nioney in 
Court on the ground that Slieoraj had refused to accept it. This applica- 
tion appears to have been shelved on tlie 3rd of August, 1891. Subse- 
quently in November. 189 [, Ham Khilawan applied for leave to withdraw 
the money from Court and asked that the agreement of fith July, 1888, 
should be considered null and void, and stated that he had no’ longer 
any desire to interfere with Shooraj’s possession. This application 
of the 13th of November 1891 is the foundation of the plaintiff’s 
suit. In the sixth paragraph of the plaint plaintiff alleges tliat this 
[453] transaction of the 13tli of November, 1891. amounted to a sale and 
that Llierefore he is entitled to pre-empr.. In the first Court the Sub- 
ordinate Judge very pro])erly bold that tiie suit was barred iiy limitation, 
being of opinion that the plaintiff’s pre-emptive rights were, as I understand 
him, in no way affected by the agreement of July. 1888, or by the appli- 
cation of the 13th November. 1891. The lower appellate Court disagreed 
with the first Court, and held that, though the sale of June. 1887, was an 
absolute out-and-out sale, tiie agreement of the 6tli of July, 1888. had the 
effect of turning that_ absolute sale into a mortgage by conditional salo. 
He further held r.hat "the effect of tlie application of the 13th of Novemlier. 
1891, is tliat the conditional vendor relinquished his equity of redemption 
and made tlie sale absolute. " He further held that, as the sale thus be- 
came absolute on the 13th of November, 1891, the plaintiff’s cau.se of 
action arose on that date, and that therefore his suit was in time. I am 
unable to concur in any one of the conclusions at which the lesrned Judge 
arrived, excepting so far as he finds time the sale of June. 1887, was an 
out-and-out absolute salo. In that matter he is quite right. But the 
agreement Hated the 6th of July, 1888, did not have, could not have 
and was not intended to have, the effect of turning the absolute sale’ 
of June, 1887, into a mortgage by conditional sale. From the begin- 
ning to the end of that instrument the word " mortgage " is nowhere 
mentioned, and the sale of June. 1887, is described in it as an 
absolute sale {hainanuih la kalami). The matter to which the parties to 
that instrument agreed is no more than that if either the vendor or the 
pre-emptor repaid the purchase money on a fixed date to the vendee the 
latter would reconvey the property. In fact this document can be con- 
sidered asmeither more nor less than a promise bv the vendee to re-sell 
the property on certain conditions. The sale as originally made remain- 
ed untouched as an out-and-out absolute sale and the only right which 
the vendor or the pre-emptor acquired was a right of repurchase The 
learned Judge in the CourD below is quite wrong in holding thatunder 

absolute sale became a conditional 
sale with power of redemption, and the vendor’s statement in his netitinn 
o June 1891 as to the sale [434] having become a morlgage! and " 

‘ 18 petition of November, 1891, as to his relinquishment of his supposed 
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equity of redemption are simply absurd. I concur fully with the view of 
the law taken by the Court of first instance and dissent in toio from that 
laid down by the District Jud^e. I allow this appeal. I set aside the 
decree of tlie lower appellate Court, and I restore the decree of the Court 
of first instance dismissing the plaintiff's claim. Defendants are entitled 
to their costs in all tliree Courts. 

Appeal decreed. 


17 A. 431= 

15.A.W.N. 17 A. 454 = 15 A.W.N. (1895) 95. 

APPELLATE CIVIL. 


Before Mr. Justice Burkiit. 


Amjad Ali and others (Plaintiffs) V. Mushtaq Ahmad 
AND another {Dcjendanis)ff UOth March, 1890. J 

Prg.CJJiphmi— Wajib-ul-arz“'‘S/ra7i(7er,” 

Under the terms of a wojib-ul-arz successive pte-emptive rights were given, 
first, tc ‘own brothers,’ secondly, to ‘ rear rousi? s.’ third])-, to ‘ sbaiebolders.’ 
Beld, tbe parties ueiog MuhammadHDS. that in regard to a sale of land to which 
this wojib-ularz applied a nephew - brother’s von) of the vendee was a straiiget 
and his joindrr as co-vendee would vitiate the sale and ’et in other persons hav- 
ing a right of pre-emption. Bhurey Mai v. Nawat Singh (0 distinguished. 

[R , 10 O C. 225 (234).] 

The facts of this case sufficiently appear from the judgment of 
Burkitt, J. 

Mr. D. N. Banerji, for the appellants. 

Mr. T. Conlan and Pandit Sundar Lai, for the respondents. 


JUDGMENT. 

Burkitt, J. — This is an appeal in a pre-emption suit. One Muham- 
mad Saddiq. a co-sharer, sold a small property to Mushtaq Ahmad and 
Muhammad Israil. Mushtaq Ahmad is a co-sbarer in the same thok with 
the vendor. Muhammad Israil is not a co-sharer, but is the nephew o: 
Mushtaq Ahmad and the son of Mushtaq Ahmad’s brother, who is a co- 
sharer. The plaintiffs-appellants have instituted this suit for the pui^os® 
of acquiring bv pre-emption the property sold to the vendees. The allega- 
tion on which their plaint is founded is that Muhammad Israil is a 
‘stranger and that Mush-[455]taq Ahmad by joining him as ^ co-vendee 
has vitiated the sale. Such undoubtedly would be the case if 
Israil be a stranger.’ Now it is admitted that he is not a co-sharer , bu 
is contended that as a son of one co-sharer and the nephew of another c - 
sharer he cannot be considered to be a ‘stranger.’ In support of this piea 
the case of Bhurey Mai v. Nawat Singh (1) was cited. With great re 
pect for the learned Judges who decided that case I must say that 
unable to follow the reasons given for the decision at which the 
arrived. It was a case in which three plaintiffs jointly claimed 
tion The Court of first appeal held that two of those plaintiffs w 
entitled, as they were not co-sharers in the thoL On second appeal s 
this Court it was held t hat the respondent, the first pre-emptor, by ha g 

• Second Appeal No. 744 of 1894 from a decree of H. G. Pearsa 
Judge of Agra, dated the 26th July 1894, reversing a decree of Baba Pr 
Munsif of Muttra, dated the 21ist October 1893. 

(1) 4 A. 259, 
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joined witli himself certain members of his family who wero strangers 
quoad the estate ” did not thereby defeat his pre-emi)five right. It is not 
stated how the otlier two plaintiffs were related to tlio plaintiff Nawal, 
or how they were members of his family (they appear to have l)eon dis- 
tant cousins), and there is notliing to sliow that they wore members of a 
joint undivided Hindu family to whom tlie ruling in Gandharp Stnqh v. 
Sahih Siiiffh (1) would apply. Unless they were sucli, in my opi- 
nion. the judgment in Bhureif Mai's case could l)e supported only on 
the fact, which does not appear to liave been present to the mind of tlio 
Court, t hat tlio second and the third pre-emptors were near cousins of tlio 
deceased co-sharer Sahuria. whose property was in dispute. Under the 
terms of the inijih-nl-arz near cousins had a pre-emptive right. I cannot 
consider this case from 4 Allahabad as any authordy on the present 
question. Now in the present case the v'djih-ul-arz gives successive pre- 
emptive rights, firstly, to ‘ own brothers,* secondly, to ‘ near cousins,’ 
thirdly, to ‘ shareholders,' and there are some other categories I need not 
notice. As the vendee. Muhammad Israil, is not a co-sharer and is not 
related to the vendor, he is not a person who, under any of the categories 
of the xoojib-id arz cited above, could claim pre-emption. He, as a Muham- 
inadao, is in a very different jiosition from the son of Hindu co-sharer, who 
[4563 by the Hindu law acqdires on his birth an equal right with his 
father. The son of a Muhammadan acijuires no such vested right, and, 
even if he survive his father, the latter may during his life have made such 
a disposal of the estate as to bar the succession of the son. A person in such 
a position cannot but bo considered to be ‘ a stranger,’ inasmuch as he 
dues not come within any of the categories provided in the wajih-nl-arz. 
I am therefore of opinion that by joining Muhammad Israil, who, though 
his nephew, was not a co-sharer nor a relative of the vendor, Mushtaq 
Ahmad vitiated the bargain, and that the plaintiffs are entitled to pre- 
empt. I must therefore allow this appeal. I set aside the judgment and 
the decree of the lower appellate Court, and, as the suit was decided by 
the Court below on a preliminary point, and as I have reversed its deci- 
sion on that point, I remand the case to the lower appellate Court for 
decision on the merits. Costs to abide the result. 

Appeal decreed : case remanded. 
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PRIVY COUNCIL. 

Present : 

Loref lIobhoKsc, Lord Daveu and Sir R. Couch. 

[Oh appeal from the Hi<jh Court at Allahabad.] 


Be.tai Bahadur Singh (Plaintiff) v. Bhupindar Bahadur 

Singh {Defendant). 

Bejai Bahadur Singh {Plaintiff) v. Kodnsal Kishork 

Prasad Mal {Defendajit). 

[12th, 13th, 14th February and 30ch March, 1895.] 

Evidence proving title by inheritance to raj estates — Proof of pedigree — Act No. I of 1872 
(Indian Evidence Act), s. 32 — Estate held as separate under the Hindu Law- 
Widow’s interest therein — Act No. XI of 1857 {Offences against the State) — Confis- 
cation, 

A raj estate was claimed by the appellant as the nearest agnatic kinsman of (he 
Inst raja in possession, who had died without male issue, buc leaving a widow, 
and a daughter by her, both of whom died before this suit. 

The respondent, who had obtained possession under a gift from the widow, 
denied the claimant's relationship to the raja. He also alleged that no title 
could have descended to the claimant from facber to son, as the father's property 
had been cootiscated on bis conviction of an offence against tbe State, and sen- 
tence under Act XI of 1857. 

[457] Held, that as the widow bad taken tbe estate as tbe result of her hus- 
band's having owned it as his separate property, the respondent, whose only title 
was through her, had not established that a right of survivorship bad accrued to 
tbe plaintifi's father oo tbe death of tbe raja in 1853 ; therefore, there was no 
right of that kind which could have been confiscated by tbe sentence which was 
passed in 1862. Nor bad tbe father any right of inheritance that could be 
enforced during tbe life of the widow, who outlived him. Tbe separation of tbe 
estate, as held by the late raja, negatived both tbe confiscation and limitation. 

The claimant, to prove his title, relied upon a pedigree, not stated in any 
document produced that had existed in tbe family before this euit. The 
genealogy on which he claimed was, however, hndeotical with one which his 
father bad more than once asserted, alleging title to two mauzasof tbe raj estate. 
The raja, called upon to answer in proceedings at settlement, bad not given a 
direct denial to tbe alleged relationship. 

On tbe contention that there were steps in tbe pedigree, as to which tbe 
evidence adduced did not include proof of statements made by a deceased person 
who had means of knowledge, or proofs of oibec statements within s. 32 of tbe 
Indian Evidence Act, I of 1872, and as to which the evidence was insuflBoient. 

Held, that tbe evidence taken altogether, oral and documentary, had been 
sufficient to prove that the appellant was related tj the deceased raja, as he had 
claimed to be, and that the appellant was. as heir to him, entitled to inherit tbe 
raj estates, on the widow’s death ; this opinion being founded on tbe documentary 
evidence. 

[R.. 2 0.C. 149 (159).] 

Two congolidatpd appeals from two decrees (19th July, 1889) of the 
High Court reversing a decree (12th November, 1887) of the District Judge 
of Mirzapur. 

These were appeals from decrees passed on appeals separately 
preferred by two defendants in tbe same suit, which was brought on tbe 
22Dd September, 1886, by the plaintiff-appellant, a zamindar of mauza 
Ramgarh, pargana Bejaigarb, against the respondent, with other defen- 
dants, for posaeasion of fche esbftfcea of the Bejaigarh Raj, villages lo 
the districts of Mirzapur and Sbahabad, valued at Rs. 1,25,755, with 
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moveables valued at over Rs. 75,000, and mesne prolits amounting to 
Rs. 28,060. The last raja in possession was Ram Saran Sabai, who died on 
the 8th December, 1853, leaving one daughter, and a widow, but no son. 
The widow. Rani Pirthirnj Kuar, succeeded for her life, and died on the 
19th April, 1886. On the 28th April, 1857, she made a deed of gift pur- 
porting to transfer the greater part of the raj estates to her daughter Radhe 
Prasad, [ 488 ] who died in April 1859, and on the daughter’s death the 
estates came into the possession of her husband, Babu Brijendar Bahadur. 
He died on the 4th August, 1879, without issue, and his surviving widow 
and the Rani Pirthiraja Kuar executed deeds purporting to transfer all 
their rights in the raj estates to Bbupindar Bahadur Singh, Raja of 
Kantit, who was recorded as proprietor in the Collectorate books. This 
was the principal defendant in this suit, and with him was joined his 
sister's son, Kishore Prasad "Mai, a minor, sued through his father. Other 
defendants were joined on Bhupiodar's statement that they were in 
possession of part of the raj estates under grants from the widow. 

As to some of these the plaintiff withdrew his claim, and the rest 
made no defence. 

The plaint alleged that the plaintiff was heir to the raj estates as the 
nearest collateral relation of the last male owner, setting forth the follow- 
ing pedigree : — 


r 

Haribar Sabai. 


Raja Pirtbipat. 
•died about 1810, 
without issue. 


1 

Gurdat Singb. 


Raja Daljit S^bai 


I 

Sbcobakbsb Siugb 


I 

Dunia Siogb, 
without issue. 


Raja Gobind 
Saran, died 
in 1818. 

I 

Raja Ram 
Saran Sabai, died 
in 1653, without issue. 


4 

Zalim Singb. 
without issue. 


i 


Darb Singh. 

1 

Aman Singb. 

I 

Lacbhman Singb. 

I 

PlaintiS and two 
younger sons. 


I 

Dburap Singh. 
1 

Deonath Singh, 
without issue. 


Bhupindar Bahadur, whose nephew made substantially the same 
defence, defended the possession given to him by the Rani Pirthiraj Kuar. 
He denied that the plaintiff was descended from the same common 
Ancestor with Raja Ram Saran Sahai. He stated the conviction of, and 
the sentence upon, Lachhroan Singb, father of the plaintiff, by the 
Sessions Judge of Mirzapur on the 5th May, 1862, under Act XI of 1857 
{offences against the State), in order to show [ 459 ] that the plaintiff could 
uot inherit through his father and that be bad no right to sue. The 
sentence was of imprisonment for five years, during which the prisoner 
died, with confiscation of all his property. Limitation under Act XIV of 
1859, section 1, sub-section 12, was also alleged, the twelve years, if com- 
mencing in 1854, having expired in the widow’s time. 

Bat the principal question in the appeal was whether the plain- 
tiff's relationship to the raja had been rightly held not to have been 
-established. The High Court had decided the appeals upon no other 
point. All the three questions, raised by the defence, were, however, 
-decided on the present appeal. 
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The provisions of the Indian Evidence Act, I of 1872, referred to in 
the case, as to what statements of persons not present, may be proved by 
others, as relevant in proof of relationship, are given in section 32, to the 
following etVeet : — Statements, written or verba), of relevant facts made by 
a person who is dead, or who cannot be called as a witness, are them* 
selves relevant facts, when (cl. 5) the statement relates to the existence of 
any relationshi]) between persons as to whose relationship he who is 
said to have made the statement had special means of knowledge, and 
when (cl. G) the statement rolates to relationship between persons 
deceased, and is made in a will or deed, about the affairs of the family, 
or in any family pedigree, or upon anything on which such statements 
are usually made. In all cases such statements must have been made 
before the question in dispute was raised. By section 50, the opinion 
exnressed by the conduct of any person who has special means of know- 
ledge is a relevant fact upon a question of relationship. 

These sections and clauses were thus referred to in the judgment of 
the High Court : — “ For the purposes of our Indian Courts this is the 
extent to which hearsay evidence with regard to relationship is admis- 
’ sible, and it may he summarized shortly under three heads — (1) state- 
' ments made orally or in writing by persons deceased ((fee.) having 
‘ special knowledge ante litem motam ; (2) statements in writing as to rela- 
tionship between persons deceased, in wills or deeds [480] relating to 
‘ t))e affairs of the family to which they belonged, or on a tombstone or 
‘ other thing on which such statements are usually made ante litem 
“ motam : (3) opinion shown by conduct as to the existence of a relation- 
ship hy a person whcUia4 special means of “ knowledge.” 

The suit was heard by the District Judge, Mr. W. T. Martin. The 
first issue was whether the plaintiff belonged to the] family of Kaja Ram 
Saran Sahai, and was his heir, and whether he was entitled to sue for the 
inheritance. The District Judge referred to the history of the Bejaigsrh 
Raj, as contained in the printed “Duncan Records,” Vol. I, p. 173; 
Wynyard’s Settlement Report, 1843 ; Roberts’ Settlement Report, 
31st July, 1847. Of these he took judicial notice under sec. 57 of the 
Evidence Act, I of 1872, as they were books, or documents, on matters of 
public history, and all of them had been compiled before the plaintiff’s 
claim was first made. He considered that the plaintiff’s chief support 
was the settlement proceeding aud order of Mr. Roberts, dated the 
9th May, 1851. with other petitions, and orders, forming part of the docu- 
mentary evidence. These fully appear in their Lordships’ judgment on this 
appeal. His translation of the raja’s answer in the proceedings in 1851, 
when called upon to answer by the Settlement Officer, did not agree as to 
the words — " upar deorhi murisan hamare rahte the” —spoken of Babu 
Darb Singh, and Babu Dharap Singh by the raja, with thatof the official 
translator in the High Court. 

As to the alleged coofiscation, the Judge found that, as Raja Ram 
Singh was in separate possession of the raj property, and his widow took 
a life-estate therein, according to the ordinary rules of the Hindu law, any 
rights, which the clairaaut’a father had at the date of his conviction, being 
merely of an expectant, and not of an actual, character, were not affected 
by the forfeiture ordered under Act XI of 1857. On the question of linU' 
tation, proceeding upon the same view as to the right of Rani Pirthira] to 
take an estate for life, the Judge held that neither she, as against her bus* 
band's collateral relations, nor Babu Brijendar Bahadur, as against her, 
had acquired any title by adverse possession. 
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[4613 Making a summary of all the evidence, on tlie issue as to the 1695 
proot of the claimant’s relationship, the District Judge said : — ■ March 30. 

"To sum up the evidence, documentary ao.l oral, on the first issue : 
defendant’s counsel laid great stress on the ruling in Kedarnaiillt Doss v. PRIVY 
Protoh Chioidcr Doss (1j, which lays down the rule that ‘ where the COUNCIL, 
plaintiff claims as a collateral heir, lie is h.)und to allege- and prove his jyY~436 
title through the common ancestor in all its stages, and one most important jp q 
stage is of course the common ancestor himself.’ Well, there is no ques- | ^ 139 = 
tion in this case time plaintiff lias alleged his title as required by g p (j j 
ruling, for he sets forth his genealogy, step by step, from the coinrnoii 
ancestor, Raja Daljit Siogli. Tne proof consists in (1) the admission of 
plaintiff’s relationship hy the last raja in 1850 implied by- - 

{(x) his not denuug the relationship, but making baseless insinua- 
tions merely, in respect of it: 

(/i) his admitting that plaintiff’s family received mainteoance from 


« 4 


1 1 


the raj ; 

" (c) his setting ud a baseless plea to account for plaintiff’s posses- 
sion of certain villages. 

“ (2) In the oral evidtauio wnich proves that tiu) Bimang^n branch of 
the raja’s family is the neaiO'^t relation to it, and idaiutiff is the head of 
that branch, and that before her death the last raja’s widow recognized 
plaintiff as heir to the raj. 


“ Accordingly, on the first issue, I tiud that plaintiff does belong 
to the family of Raja Ram Stran Singh au J is his heir, and, as such, is 
entitled to sue." 

The claim, with the exception of six mauzas, war decroad. 

Bach of the two present respondents filed a separate appeal to tho 
High Court from this judgment. A Division Bench (Straight, J., and 
Brodhurst, J.) allowed the appeal, and dismissed the plaintiff's suit. 
They referred to the burden being on him to prove his pedigree. After 
a full examination of the evidence on which the [462] decree of the 
first Court was based, the conclusion at which they arrived was thus 
expressed : — 

The matter therefore stands thus, that the plaintiff has produced no 
evidence of the statements of deceased persons as to his relationship 
through Sheobakhsh Singh with Raja Daljit Singh, who bad special means 
of knowledge of such reUiion and made them before the question now in 
controversy arose. He has brought forward uo pedigree or other document 
relating bo the aff airs of the family showing the relationship he asserts 
between the deceased members of bis branch and the deceased members 
of Raja Ram Saran Sahai’s branch prepared before the question now in 
controversy arose. He has given some evidence of the opinion expressed 
by conduct as to the existence of the relationship alleged on the part of Raja 
Gobind Saran Sahai in making the allowances to the ancestors of the plain- 
tiff, of Raja Rain Saran Sahai in his treatment of the plain biff’s father and 
of the Rani Pirthiraj, in her treatment of the plaintiff, which, for tbe rea- 
sons I have stated, appears to me of no substantial value, and tho statements 
of the four witnesses, Deonath, Sheo Saran, Bhola and Jndarjitas to tbe 
status of the plaintiff. I am unable to bold that upon these materials tbo 
plaintiff' has satisfied tbe ontis that is upon him or that he has forged tbe 
connecting link in tbe chain which divides Darb and Dhurap from Raja 
Daljit Singh. I have most anxiously and earnestly considered all the 


(1) 6 C. 626. 
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evidence as well as the able arguments of the learned pleader for the respon- 
dent as well as the judgment of the Court below, hut I cannot say that there 
IS enough to warrant me in holding that the ulaintiff has made out his title 
by proof of which alone he can succeed. It is true that the pedigree on 
which he relies has been asserted since 1850 down to the present time by 
the father of rhe plaintiff first, and now by the plaintiff; but it has 
always in my opinion been as distinctly denied by Raja Ram Saran 
anil his Rani after him, except in the case of the latter within a few 
months of liar death, and possession was obtained and maintained over 
the whole riasat despite it. In 1850 Raja Ram Saran Sahai was a 
man in middle life with no child, except a daughter, tind I cannot under- 
[463Jstand why, if Lachhman Singh were the next heir to the raj, and 
he had been, as he apparently was, till the proceedings in the Revenue 
Court, ou good terius with him, the raja should have spoken of him and 
his ancestors as he did. It is also strange, if Lachhman Singh held the 
status he asserted, he should have been content with the very trifling 
allowance derivable from the income of the two villages Bamangaon anti 
Souli, which produced a babuana relatively insignificant aud out of all 
proportion to the income of the raja and his position as a cadet of the 
family. Again, taking the case of Lachhman Singh as he put it in 1850, 
1854 and 1862, if it meant anything, it was that the raj property was 
ancestral and joint, but impartible : that only one person succeeded to the 
gaddi of the raj ; that the younger brothers were called Babus and received 
a proportionate share of the ancestral raj in ilakas ; and that these persons 
succeeded to the gaddi in the event of the raja dying without male issue; 
or, in other words, that Lachhuoan Singh on the death of Ram Saran Singh 
was entitled Co the gaddi and the riasat then and there. It was not sug- 
gested that there was any right by custom of the family for females to 
succeed. What can be thought of his conduct in allowing the rani to obtain 
possession of the whole estate and to hold it for eleven years before ho took 
any steps to assert his rights or made any effort to obtain an increased 
babuana? It certainly is a strong indication to ray mind that, so far as 
Lachhman Singh was concerned, he knew be had no proof of the relationship 
he asserted, which would certainly, it it existed, have been more readily pro- 
curable nearly five and thirty years ago than now. So, again, from 1865 
to the institution of the present suit, the plaintiff himself made no move, 
and it is only when financed for the purpose that be comes in with this 
litigation upon allegations that are altogether at variance with those for- 
merly made, to which 1 have referred. 

Upon full consideration of all the circumstances, and in difference 
with the view of the learned Judge, I find that the plaintiff has not made 
out that he belongs to the family of Raja Ram Saran Sahai, the last owner, 
or that he is his heir and so entitled to maiD-[464]taiD this suit, This 
finding disposes of the aopeal and it is unnecessary to discuss the ques- 
tion of limitation or confiscation. I decree the appeal with costs, and, 
reversing the decree of the Co.irt below, dismiss the plaintiff's suit with 
costs.” 

On the plaintiff’s appeal from the judgment in favour of the two 
defendants — 

Mr. J. B. Mayne and Mr. TK A, 7?afkes, for the appellant, argued that 
the decision of the first Court was right, and should have been upheld. 
The evidence on the record showed that the claimant was the nearest 
collateral relation of the late raja, and, therefore, heir to the raj estates. 
The respondent, Bhupindar Bahadur Singh, only claimed in virtue of a 
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gift from tlie Rani Pirthiraj Kuar. whoso title was but that of a widow, 
ending with her life. Tiio qualification of the widow’s estate necessarily 
attached to it, and there was no reason why slie .should have obtained an 
absolute interest. Slie obtainetl no greater interest than any widow 
succeeding under tlio Hindu law. The ascertainment of lieirs to take 
on the death of an owner was a question substantially defending on the 
status of that owner; The Collector of Masulipatam. v. Cavali Vencata 
Narrainapah (1). Thus, tlie appellant’.^ case was that by Hindu law tlie 
successor of the last raja, who died in 18o-j. was, u[)on the death of liis 
widow, the nearest male descendant from the common ancestor of that 
descendant and the raja. 

The alleged confiscation under Act XI of 1857 of the estate, as if it 
had been in tlie possession of the claimant's father, never took place, 
inasmuch as the father had no title to the estate now claimed, or any 
property on it, upon which the sentence could operate in 1802. But 
setting this and limitation aside, tills ()uesiion here was mainly one of 
fact, and was whether the claimant had been proved to have been a 
descendant from HajaDaljit Sahai. From the younger son of this man 
the plaintiff alleged his descent, and in this was supported by four 
witnesses, members of the family; with regard to the difficulty of getting 
witnesses who had heard statements made liy tliose with mertiis of know- 
ledge of descents which [465] went iiack to the heginning of the century, 
this was the best evidence that could have been given. Two otiier wit- 
nesses, one of whom was a companion of the late raja, and the other a 
kanungo of the pirganas in which the property was, ga\e evidence to the 
same effect. Others supported the testimony as to the treatment of 
Lachhman by the late raja. The documentary evidence was more 
important. In reference to the raja’s answer having stated that the 
Babus, Darb Singh and Dhurap Singh, were “doorkeepers," in the sense 
of seiwants, the real meaning was that they were “upon the threshold," 
in the sense of beiog dependent on the raja’s allowance, which was strictly 
the fact, or, as expressed by the first court, “ just where poor relations 

would be." Had they been no relations at all, the raja would have said 
so. 


The High Court appeared to have considered it necessar>- that each 
step in the plaintiff’s pedigree should be proved in the manner described 
in the Evidence Act. I of 1872. section 32; but that definition of 
admissible hearsay evidence of pedigree did not apply to exclude the 
legitimate inferences that might be drawn from the documentary and 
general evidence in a case bearing on a pedigree. It would be plainly 
impossible to go far back if the proof of statements of persons who knew 

the progenitors and their relations when alive were required to prove 
every step. 

Due effect had not been given to the repeated production of the same 
genealogy long before the controversy in the present suit, and to the 
absence of any direct denial by the raja of the relationship between him 
and Lachhman. 

Mr. R. B, Finlay, Q. C.. Mr. J. H. A. Branson and Mr. G. E,A. Ross 
for the respondent, Bhupindar Bahadur Singh, contended that there was 
no sufficient evidence to establish the relationship of the plaintiff to the 
last raja, Ram Saran Sahai. the burden of proof being upon him to establish 
that before the title of the defendant in possession could be called in 
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question. The alleged relationship did not rest upon family documents 
and the non-production of the written pedigree had been rightly treated 
bv the High Court as of important effect. A question arose whether the 
[466] evidence of the only four witnesses to whom, of all the sixteen 
witnesses for the plaintiff, the District Judge had given credit, was 
admissible within the Indian Evidence Act, I of 1872. There was a doubt 
whether the statements reported as having been made were relevant to 
prove the pedigree, esoecially in reference to the link which consisted in 
connecting Sheo Bakhsh Singh with Kaja Daljit Sahai as his younger son. 
The witnesses did not speak as proving statements of deceased persons 
who had soecial means of knowledge. They spoke as persons deriving 
their information from a pedigree in writing which they had seen. 
Reference was made in connection with the proof of pedigree according to 
the law of evidence in England, to Davies v. Ijonides (l). In the Indian 
Evidence Act, I of 1872, ss. 32, oO and 158 were referred to and compared 
with the above. 

The non-production of the written family oedigree, referred to as 
having existed, gave rise to the doubt whether it might not have been 
kept back because it would have contraverted the statements of the wit- 
nesses, rather than have supported them. The documentary evidence, 
such as had been produced, was rather matter of corroboration than of 
independent proof. It had been inferred that the Raja Ram Saran Sahai 
admitted, by not denying, that the appellant’s father was related to him 
in the manner alleged in the plaint. This was hardly sufficient ground for 
the inference that he admitted the degree of ivlationship, and the evidence 
had failed to establish it. 

Mr. J. D Mayne replied. 

Their Lordships’ judgment was, afterwards, on the 30th March, 
delivered by Sir R. CouCH : — 

JUDGMENT. 

The appellant in this case brought a suit in the Court of the Subordin- 
ate Judge of Mirzapur against the respondents and others to recover 
possession of a raj and large estates, the greater part of which are situate 
in pargana Bejaigarh. zilla Mirzapur. The suit was tried by the District 
Judge, who decided it in the appel-[467] knt’s favour and gave 
him a decree for possession of the property claimed, except six mauzas, 
against the respondents. They separately appealed to the High Court 
at Allahabad, which Court on the lOth July 1889 reversed the decree of 
the District Judge and dismissed the suit. The appellant’s case is that 
Baja Ram Saran Sahai, wlio was possessed of the property, was the lineal 
descendant of Raja Harhar, or Harihar Sahai, the son Raja Daljit Sahai 
who died between 1781 and 1790 ; that Raja Ram Saran Sahai, who died 
on the 8th December 1853, left a widow. Rani Pirthiraj Kuar, and a 
dain'hter, Radhe Prasad Kuar ; that the appellant is the eldest of the three 
sons of Babu Lachhman Saran Singh, the lineal descendant of Babu Sheo 
Bakhsh Singh, the younger son of Raja Daljit Sahai ; and that Rani 
Pirthiraj Kuar kied on the 19th April 1886. The appellant filed his plaint 
on the 23rd September 1886. The respondents, who were in possession, 
appear to have obtained it in the following manner : -Rani Pirthiraj 
Kuar, leaving taken possession of the orooerty after the death of her hus- 
band ’on the 28th April 1857, made deeds of gift of parts of it in favour 


(1) 7 Scott N. R. Com. P, 141. 
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of her daughter Rjiclhe Prasad Kmir. She died on the Idfcli .\pnl 1859, 
and her husband. Pabu lirijendar Bahadur, was. witli the consent of Rani 
Pirthiraj Ivuar, lecoided as zemindar and prcjorietor of tlie projicrly 
which was the subject of the deed of gift of the 2Hth April 1H.57. (),i iho 

15th Jsnuary 1872, Rani Pirthiraj Kuar executed a (Iced of gift of the 
whole of her property, with exception of Taluka Silliat, in fa\’our of Hahu 
Brijendar Bahadur. He died on tlio 4th August 1879, leaving no issue, 
and the name of Musammat Dliaraniraj. Ins widow, was recorded in the 
revenue papers. On the 21st Noveinl)er 1879. she and Rani Pirthiraj 
Kuar, by a deed of gift and agreement gave and assigned to the liist 
respondent, the nepliew ol Brijendar, all their interosts in the estates 
belonging to the Raj of Bejaigarh, and ho was nut into nossession and 
recorded as proprietor of them with tlie assent of Rani Pirtliiraj Kuar. 

In his written statement tlie first respondent denied tliat the appel- 
lant belonged to the family of Raja Ram Saran Singh. [468] lie also 
alleged tliat Bachhman Singh had been convicted of otf'ences under .Act 
XX\ of 1857 (a mistake for Act XI ol 1S57) ; tliat his whole property 
and rights were forfeited to the fiovernment ; and tlierefore that the 
appellant had no right to sue. He also relied upaii the law of limitation. 
The defence of the second respordent was in suhsfance fho same. 

The ap()ellant s evidence was both documentary and oial. It will he 
seen heieafter that the latter is of little value. In a proceeding recorded 
by the Settlement Oflicer and Deputy Collector of the Mir/apur district 
on the 9th May 1851, the question being who should he recorded in the 
Collectorate as proprietor of two niauzas, Bamangiion Sindwai i and Soli, 
tappa Silhat, pargaiui Bejaigai-h.it appears that Lachhinan Singh, the 
appellant’s father, presented a petition to the effect that the mauzas had 
been from the time of Raja Oohitul Saran Sahai " fthe hither of Raja 
Ram Saran Sahai) " in the jicssession of the applicants ancestors i.nd 

himself, without payment of revenue, in this manner, 
^lat Raja Daljit Sahai had two sons (1) Raja Harliar Sahai ar d (2) 
/it Bakhsh Singh. Again, Raja Harhar Sahai had four .sons, viz., 

'i; HajaPirthipat. (2) Bahu Dunya Singh. (3) Bahu Gurdat Singh and f4) 
^alnn Singh. Babu Sheo Bakhsh Singh had two sons. (1) Balm Darb 
btngh and (2) Babu Dhurah Singh. Bahu Dhurah Sitigh had a son 
Rabu Deonath Singh, and l^ahu Darb Singh had Bahu Aman Singh, the 
^ther of the applicant. Bahu Deonath Singh died childless. His widow 
Rahona Jawahir Kuar. is his heir. She is alive. Raja Goliind Saran 
oaiiai in his lifetime granted the aforesaid villages revenue free to Babu 
ar bingh and Babu Dhurah Singh, the applicant’s ancestors, for their 
aintenance. hrom that time the applicant’s ancestors, and after tliem 
e applicant, have as usual been in zamindari possession of the said 
ages together with all the mal and sair items without paying any Gov- 
rnment revenue. But in the public record the name of Raja Ram Saran 

an r* in the column of lambardar.” It was ordered that the 

PP leant should produce his evidence, and that the raja’s mukhtar should 
ns reply and adduce his evidence, and [469] that the kanungo be 

mill submit a report. On the 2nd January 1851 the raja by his 

mukhtar filed his reply. It is as follows 

and Vu* bas no oomplete title deed, calls himself a ^'oroindar. 

bwhein P"*'** revenue of the villages Bamaogaon and S)li. and that he 

that the said villages constitute the aocosttal 
■ or the petitioner under a decree of the Civil Cmrt, and that he has been 

C* In 6 Bar. P.O.J. 600 we find for "applicant,” "appellant.”] 
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paying the Government revenue from year to year to the Collector, obtaining receipts and 
discharges from him. Formerly, Bibu Darb Singh and Babu Dhurab Singh were the 
doorkeepers of the petitioner’s ancestors, and that they therefore, having built a house 
at miuzi Batnangaon, took up their residence in it, and made an applicati''n for the 
lease of those villages. Accordingly Raja Gobind Saran Sahai. the petitioner’s ancestor, 
made over the village B.tmangaon to Babu Darb Singh, at a jami of Rs. 65, and mauza 
Soli to Babu Dhurab Singh, at a jama of Rs, 35, without executing any deed. These 
persons continued to to p.iy the above-mentioned jamas into the petitioner’s oflfice 
daring their lifetime. Babu Darb Singh used to be paid a maintenance allowance of 
Rs. 4b per aonura, and Babu Dhurab Singh of Rs. 30 per annum, from the petitioner’s 
office, and b )th these persons cervei the raj and the gaddi throughout their lives. But 
since 1250 Pasli the applicant, at the instigation of the misohiefraakers in the pargana, 
would neither pay the revenue nor perform the services rendered by hiaancestor. Under 
these circumitauces the villages should be resumed by reason of the revenue remiin- 
ing unpaid. The applicant’s allegation of maintenance allowance is wholly false. If 
the applicant’s ancestor was an own brother of Raja Hanhar Sabai, he should produce 
a grant made by that raja, but be had no connection with the petitioner’s ancestor. If 
the ancestor of the appiiciiic considered himself to be an equal or brother, he should 
have asseriei his claim in the court when a suit was brought by the petitioner’s ancestor. 
Babu Dhurab bingh died childless, and the applicant has nothing to do with mauza 
Soli. As regards the arrears of revenue rMief will be sought from the court. The 
revenue not having been remitted by the Government t) the petitioner, he could not 
absolve others from payment thereof. This is a matter which is to be taken into 
consideration by the court. 

This is the official translation of the document. The District^ Judge 
in his judgment has given his own translation, in which instead of “ were 
the doorkeepers of the petitioner’s ancestors." it is “ used to live at the 
threshold of petitioner’s ancestors." The latter translation seems rather 
to show that “ doorkeeper ” should not be taken to mean merely a servant. 
Tills proceeding appears to their Lordships to be important evidence. 
There is a clear statement by Lachliman of the pedigree now relied upon 
when there was no question as to the succession to the raj. The reply of 
the [470] raja is not such as might be expected if Darb Singh and 
Dhurab Singh were not relations, but were only servants. The denial of 
the appellant’s ancestor being a brother of Raja Harihar Sahai is argu- 
mentative rather than direct. There was no occasion to produce a grant 
to prove it or to have asserted the claim before in court. The order of the 
Settlement Officer is not material to the present question. It was that the 
petitioner’s ancestors held the villages revenue free. 

On the 7th April 1854 a proceeding relating to mutation of names by 
inheritance was recorded by the Collector of Mirzapur. It states that a 
petition of the Tahsildar of Sbahganj, dated the 10th December 1853, was 
received, containing information of the death of Raja Ram Saran Sahai, 
the raja of pargaoa Bejaigarh ; that the kaoungo of the pargana also 
.submitted a report on the 14th of that month stating that the raja died on 
'the 8th December 1853, leaving Rani Aprup Kuar, his mother, aged 60 
years, Rani Pirthiraj Kuar. widow, aged 40 years, and Baba Radhe Prasad 
Kuar.’ daughter, aged 11 years, as his heirs ; and that besides these persons 
Babu Lachhman Saran Singh was also a near heir. He {Lachbman), the 
report savs. writes “ that Raja Daljit Singh had two sons, Raja Harihar 
Sahai and Babu Sheo Bakhsh Singh; that Raja Harihar Sahai had 
four sons. Raja Pirthipat. Babu Duniapat, Babu Gurdat Singh, and 
Babu Zalim Singh; that Raja Pirthipat, Babu Duniapat, and Babu 
Zalim Singh had no children ; that Babu Gurdat Singh's son was Raja 
Gobind Saran Sahai, whose son was Raja Ram Saran Sahai; and Babu 
Sheo Bakhsh Singh’s sons were Babu Darb Singh and Dhurab Singh ; that 
the last-named person died childless ; and that Babu Darb Singh s sod 
was Babu Aman Singh, whose son is Babu Lachbman Saran Singh." 
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It is then staterl in the record of the proceeding that the kanungo 1895 
was ordered to furnish a report as (o whether tlio ancestor of J'iahu March yo. 

Lachhman Saran Singlt used to get any maintenance allowance as brother 

of the raja from this estate, and also to state who then managed the estate PRIVY 
of the deceased raja and paid the Government revenue; tiiat after'.vartis COUNCIL 

Rani Pirthirnj Kuar, 071] /eniindar, hied a petition, to the eflect that stie 

had succeeded as heiress to all the property left by her deceased husband, 

and she urayed that her name should he entered in the cliicial papers hy = 

expungement of that of the deceased. ' 22 I. A. 139 = 

it is to be observed here that the widow could only ho the heiiess of® P-C-J. 

her husband it he was separate in estate from the other hranch of the 

family. Her claim to be the heiress may reasomilily l)e t;iken to mean 

that he was separate in estate. It would be evidence against her, and is 

also evidence against the first respondent, who came into possession hv 
virtue of her gift. 


The record states that tlie rt'porc of the kanungo was to the effect 
that the ancestors of Halm Lachhman Saran Singh received only mauza 
Bamangaon and Soli as a provision for their maintenance from the raja 
as bila-den (or rent-free hhuwad) allowance to a brother, and that these 
villages were still hold in lieu of maintenance; and tliat the estate of the 
deceased raja was entirely managed by Rani Pirihirai Kuar. and the 
revenue paid hy her. The record then sets forth a petition of Lachhman 
to the etiect that he and the raja "were cousins, the descendants of a 
common grandfather ; tiiat Raja Ram Saran Sahai had granted the villages 
Bamangaon and Soli " as n provision calleii bhuwiid for his necessary 
expenses ; and that under Regulation X of 1793 a woman was prohibited 
from engaging for payment of the Government revenue. “ aud beiug a 
sarbariikar (manager),” aud therefore it was but just that the manage- 
ment of the ollicial matters should he entrusted to him. He seems not 
^ have disputed that the widow was the immediate heir for her life. 
Rani Pirthiraj Kuar tiled a reply to this petition to the ell'ect that " Raja 
Gobind Saran Sahai was the onlv son of bis father, and he l)-u1 neither a 
brother nor a tirst cousin ; then liow can the objector be a cousin (brother 
amzad) of the deceased raja, and how can ho have right or title to the 
estate?” This is evasive. Jt gives the literal meaning to " grandfather.” 
which could not liavo been intended, as in the pedigree the common 

remote. The order was that the name of Rani Pirthiraj 
LJf^J Kuar should bo entered as lambardar, the Collector saying: — "The 
objection of Babu Laclihmau vSaran Sahai. who urges his own right, cannot 
e admitted. He is throe or four degrees removed from the deceased 


Tlie proceeding for mutation of names was immediately foIlo\ved 

A for a certificate of heirship under 

Act XX of 1841 to the Judge of Mirzapur. The proceeding recorded by 
im on the 5th May, 1854, states that Pirthiraj Kuar applied as the only 
neir to the deceased raja, wliich would be true if he and Lachhman were 

separate in estate; that Lachhman filed his objections to the ell'ect that 
e certificate of heirship was to recover debts and not to get possession 

I the zamindari estate and to secure the gaddi of the raj. but that it 
as known to all that the objector and Raja Ram Saran Sahai " were 
ousins. being the descendants of a common grandfather, and that the 

(estate! of Bejaigarh is a hereditary pronerty 

ir^ fu partitioned (divided) according 

to the customs and usage of the raj. It is thus clear that after the 


625 


VIII— 79 


17 All. 473 


INDIAN DECISIONS, NEW SERIES 


[Yol. 


1895 

March SO. 

Pruvv 

Council. 

17 A. 456 
(P.C.) = 

22 I. A. 139 = 
6 Sar. P.C.J. 
393. 


death oi Ivija Ram Saran Sahai. tbo objector and the Rani Saheba were 
the only heirs to l.ho raj and the estate, and that the Rani Saheba being 
a pardah-nmhin hidy , ho was the only person entitled to manage the raj 
and tho estate, Ti.e decision of the Judge was that the objections of 
Lachbman could not bo allowed “ because, according to Macna(jhten, it is 
the genern.l rule of the J3enarcs School of Hindu law, which also applies 
to these parts, that when there is a separation and no son, the widow as 
against other heirs has a preferential right. It appears that tbo objector 
and the dt ceased raja were separate, because irrespective of the deposition 
of the wituessos ot tlie rani-applicant, who spoke of the separation, it 
appears from the proceedings of the Rovouue Court, dated 9th May, 1851, 
the contents of whicli are not only admitted by the objector’s witnesses, 
but by thn objector himself, that tliey were separate; that is, it shows 
that the objector and his ancestors were in separate possession for a long 
time of the villages of Baraangaon, Sayodwari and Sani Balami for their 
maintenance." It [473] was accordingly ordered that the objections of 
Lachbman Singh be rejected and a certificate be given to Rani Pirthiraj Kuar. 

It thus appears that Rani Pirthiraj Kuar relied on the separation as 

entitling iier to the certificate and that on that ground the decision was in 

her favour. Tliis is strong evidence against the respondents of the 

senaration. Their Lordships are of opinion that there was a separation, 

• 

and this disuof^es of the objections of the forfeiture by Lachbman and the 
law of limitation. Lacbhman, when he was convicted, bad no property or 
right ill the estates that could he forfeited. He could only be entitled as 
heir to the raja upon tlie death of the widow if ho survived her. It is 
also to be observed that Pirthiraj Kuar appears in this proceeding not bo 
have denied the relationship as she did in the previous proceeding, but 
only evasively. 

The only question, then, is whether the evidence is sutlicieiit to prove 
that the appellant was the heir of Raja Ram Saran Singh on the death of 
Pirthiraj Kuar. Of the appellant’s witnesses the District Judge w’as of 
opinion that only four had “ some claim to special means of knowledge 
that the rest had not, and therefore that their opinions were “ worthless.” 
As no written pedigree was produced, he hold that their evidence, so 
far as it was derived from such a pedigree, was clearly inadmissible 
under s. 59 of the Evidence Act. As bo their being members of 
the same family, he said they were so remotely connected with the last 
raja’s family that their opinion as to the appellant’s connectioD. step by 
stop, with tho last raja w'as of little weight. He considered that the wit- 
nesses of tho defendant (the respondent Bhupindar Singh), who spoke as 
to the raja’s pedigree and asserted that Raja Daljit had but one son, 
Ilarhar, had "no special means of knowledge whatever, and their evidence 
on the point is worthless.” Tho High Court agreed with the District 
Judge as to blieorai evideoceexcept that of the four witnesses. The learned 
Judges appear to have thought that the evidence derived from a pedigree not 
produced was admissible, because the quesbions-in-ohief put by the plaint- 
ifi”8 nleader to tho witnesses were not objected to. But after stating the 
[474] evidence rather fully they said they were of opinion that as no effort 
was made to produce a pedigree, or account for its non-production, the 
evidence was worthless. Their Lordships think little, if any, weight 
should be given to this evidence. This opinion on the case is founded 
upon documentary evidence. That appears to show that Lachbman as 
far back as IH51 asserted his relationship, and sob out the pedigree upon 
which the appellant now relies. On the doiibh of tho raja in 1854, according 
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to the report of the kanuogo, Lachhman attain set out his podisree 
and claimed to he a near heir. This was met by the rani hy the allor,ation 
that she was the heiress, and in the certiticabs proceedings she appears to 
have examined witnesses to prove seuaratiou, wOich would slow that she 
was the heiress, hut is consistent with the claun of Lichhman according 
to his pedigree. She does not aunear in this proceeding bo have denied 
his relationship, and hur conduct lol. long before her death agrees with 
this; though it may poriiaps he explained hy her having .juarrellod with 

the respondents. 

Their Lordships have come to ihe conclusion that tne evidence is 
sufficient to prove that tlu; appoll ant. was. on tlie death of Rani Pirthna) 
Kuar, the heir of lier husband the raja, and was ontitled to the estates, 
of which possession was decreed to him by the District Judge , and tho\ 
will humbly advise Pier Majesty to affirm that decree and to reverse 
the decrees of the High Court, and to order tlu; appeals to it to he dismissed 
with costs. The respondents will pay t he costs of these apuoals. 

Appeal alloH'cd. 

Solicitor fur the appellant — Mr. T. (\ SumuicrliatfS. 

Solicitors for the respomlont., Kaja BhupinUar Bahadur Singt, 

Messrs. Puke ami Parrott. 
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Before Sir John 


17 A. 475 = 15 A.W.N. (1895) 104. 

[475] APPKLL\TH CIVIL. 

Pdije, Kt., Chief Justice, and Mr. Justice Baacrji. 


Umkao ChaND iPclitioner) n. 

(Oh/cctor.s). 


BlNDltAlLVN CJIANU AND 
[23r‘l March, IHlJ/j.) 


ANOTHER 


LetUrs Patent, s. 10— Ad . Vo. Vo/ iSSl a'>obale and Aduiinislralion Act), Ch. V- 
Probate-- ' Order" — '- Decree "-Cvnl Procedure Code. ss. *2, Appeal. 

Ariiipp.-il will he under... 10 nf lh« Letters Patf-nt 01 llio High C .url- ..f 
Juiiea'.urc foe the North Weblcrii Proviucts from ih. judgment of a sin^^ic Jujge 
of thcC.urt in appeal from an order of aDistrut Ju.^go granin.g prob.ite of a 
will under Chapter V of Act No. V of 1881. and the Bench h.armg such an 
appeal under s. 10 of the Letters Patent is not debarred Irjm reconsidering the 
Hndiugs of fact arrived at in the judgment under appeal. 


This was an appeal under s. 10 of the Letters Patent from a judg- 
ment of Knox. J.. setting aside a grant of probate made hy the District 

Judge of Agra. 

The facts of the case are thus given in the judgment under appeal:— 
“ This is an appeal from an order, dated the 7th March, 1894, passed 
by the District Judge of Agra, ou an application mado to him by one 
Umrao Ghand for probate of the will of Ghansham Chand, or for 
lebtors of administration with a copy of the will annexed. The case 
Was a contentious case : therefore, as provided hy s. 83 of Act No. V of 
1881, the proceedings before the Judge had to take the form as nearly us 
might be of a suit according to the provisions of the Code of Civil Proce- 
dure. The petitioner for probate had to take the place of plaiotill and 
the persons who opposed the grant of probate had to appear as defendants. 


• Appeal No. 1 of 1895, under s. 10 of tbc Letters Patent from a judgment of Knox, 
Jm dated the 26th November 1691. 
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The burden of proving that the will was such a will thatp rebate could be 
granted lay upon the plaintiff, in other words, upon the applicant for 
probate. He bad to prove, to the satisfaction of the Judge, that the 
writing for the probite of which he asked was the last will and testament 
of Ghansham Chand and that it had been duly executed. In support 
of these facts throe witnesses were produced, and [476] the only comment 
that the learned Judge makes upon their evidence is as follows The 
genuineness of Ghansham Ghaud’s will and the mciia /ides of the ohjeotors 
are clearly shown.’ 

It is little wonder that in tlie face of such a perfunctory judgment 
the learned counsel who appeared lor the appellants before me has object- 
ed that there has been virtually no trial of the case in the Court below. 
The objection is certainly a sound one and entails upon me the necessity 
of doing what the lower Court has left undone, :.c., of weighing and exa- 
mining the evidence which has been put forward for grant of probate." 

The Court then proceeded to deal with the evidence tendered in the 
Court below and came to the conclusion that it was not sufficient to 
warrant the granting of probate of the will of Ghansham Chand, and 
accordingly set aside the order of the District Judge. 

The applicant preferred an appeal under s. 10 of the Letters Patent. 

Mr. D. N. Bannerji, for the appellant. 

The Hon’ble Mr. Colvin and Munshi Ram Prasad, for the respon- 
dents. 


JUDGMENT. 

Edge, C.J., and Banerji, J. — This is an appeal brought under 
s. 10 of the Letters Patent from the judgment or decree of our brother 
Knox. Our brother Knox had before him an appeal from an order made 
by the District Judge of Agra under Act No. V of 1881 granting probate 
of a will propounded before him. 

A preliminary objection was taken that an appeal did not lie under 
s. 10 of the letters Patent in this case. It was contended that the order 
of the District Judge of Agra, granting probate was not a decree, but was 
simply an order, to which s. 591 of Act No. XIV ot 1882 applied. That 
contention was based on the fact that s. 86 of Act No. V of 1881 gives an 
appeal to the High Court from a District Judge from an order made by him 
by virtue of the powers conferred on him by Act No. V of 1881, and to the 
fact that, in that Act, the orders of the District Judge are referred to as 
[477J “ orders," not as “ decrees." The contention was also supported 
by a reference to s. 83 of Act No. V of 1881. It appears bo us that, 
although the term used to express the operative decision of the District 
Judge in eases arising under Chapter V of Act No. V of 1881 is " order," 
still, when applying Act No. XIV of 1882, we must see whether the order 
of Chapter V of Act No. V 1881 would be an order or would be a 
decree, as those terms are defined in s. 2 of Act No. XIV of 1882. Sec- 
tion 591, as was decided in Letters Patent Appeal No. 31 of 1894. in the 
case of Richard Wall v. J. E. Howard on the 18th instant (1), must be 
read with s. 588, and should be construed as if the words “ under this 
Code" were inserted between the words “ by any court " and the words 
" in the exercise of." That being so. if the order from which the appeal 
was brought -to this court in this case was not an order as defined by Act 
No. XIV of 1882, but was a decree. Chapter XLIII of Act No. XIV of 


(1) 17 A. 438 = 15 A. W.N. (1995) 89. 
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1882 would not; apply to it. or to nny Bubsocjuent appeal arising out of it. 
An order, as defined in s. '2 of Act. No. XIV ot 1882 nieans — the loriiial 
expression of any decision of a Civil Court which is not a decree, as 
above defined.” For preseiit ])urposos a decree, as defined in that sec- 
tion, means — “the formal expression of atj adjudication upon any light 
claimed, or defence set up, in a Civil Court, when such adjudication, so 
far as regards the court expressing it. decides the suit or ai>peal.” 

Tliere can he no tioulit tliat the order of tlie District .Tudge granting 
probate did decide, so f:ir as his court was concerned, not only a right to 
liave the probate grunted, hut tiie didence which was set up to the grant- 
ing of the application lor the probate ; conseiiuently it aiusb ho a decree 
witldii the detinition of s, 2 of Act No. XIV of 1882, and, as sucli, 
Chautcr XIjTII of .\ct No. XIV of 1S82 did not apply. 

It was also suggeste<l, altliongh the point w'ns not pressed, that in 
this Letters Patent Appeal we wa re 1 >oud(I by the findings of fact of our 
brother Knox, and tliat tlie appeal l^efore u.s could not he dealt with 
in tlie same way in which a first appeal to this Court [478] might be 
dealt witli. Tliat contention would place an appeal under s. 10 of the 
Letters Patent in the same position as an appeal to which Chapter XLII 
of Act No. Xl\' ol 1882 applies. Chapter XLII limits the right of appeal 
from a decree pa-"e'i in anneal by a court suborilinate to the High Court, 
and onlv applies wtien the^ anpeal is one from a decree passed in appeal by 
a court subordinate to the lligli Court. The appeal to this High Court 
having been a lirsi appeal, ami not an appeal to w’hich Chapter XLII of 
Act No. XIV of 1882, applies, tlni ).arties to the appeal are entitled to 
question not only the law, hut the findings of fact of the Judge of 
this court from whose judgment or decree this appeal has been brought 
under a. 10 of our J..etters Patent. It w'ould he otherwise if the appeal 
to this Court. Imd boon an appe.il to which Chapter XLII of Act No. XIV 
of 1882 applicii. Then the 13ench .sitting ir. the Letters Patent appeal 
would be houi.d by the same lule w’l)ich hound th^ single Judge from 
whoso decree <n' order the apia al was brought. We hold that an appeal 
lay from the judgment or order of our brother Knox, and that the parties 
\vore euiitlcd to have tiii.s lleucli consider not only the law, but the 
evidence in the case. 

[The court then proceeded to consider the case on the merits, and 
arriving at fclm same estimate of the evidence as that taken in the judg- 
ment under appeal, dismissed the appeal. The remainder of the judgment, 
consisting solely of a discussion of the evidence, is unnecessary for the 
purposes of this present report. — Ed.] 

[Now to consider this case on its merits. The will which was pro- 
pounded was alleged by the petitioner to have been the last will and testa- 
ment of one (ihanshain Chaiid. who died on the 17th July, 1891. The 
evidence for the petitioner was that GJiansham Chand liad resided at 
Joypur for some two years before his death, that his wife Musammat 
Mangli resided at Muttra, which wasGhansham Chand's native place, and 
that on tlio loth of July a leU-gram was received at Muttra requesting 
Musammat Mangli to send Its .00 to Ghansham Chand by one Ganesh, a 
servant. If tiie story of the petitioner ho true, what' followed was this : — 
Musammat Mangli and Ganosh, instead of going by train from Muttra to 
Joypur started off in an ekka to Bhartpur, where they picked up a niece of 

* [Here cotnmonccs tho portion of the judgmeut in 17 A. 475 not reported in the 
I.L.B. Berics. — Ed.] 
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Ghansliam Chanel, and whence they proceeded hy train to Teypiir, arriving 
there in the early morning of the IGth of July. One observation is that 
tliey adopted a soniewliat expensive method of sending Es. 50 to Glian- 
sliam Chand. However, Miisammat ^fangli's story is that on their 
arriv al at Jeypur, Ghansliam Cliand was in a periect stiite of health, and 
that between the early dawn, when she and her niece arrived at 
Jeypur, and midday of the same day, the will in question was drafted out 
hy the servant Ganesh, and that Ghansliam Chand being perfectly well 
and in good health, and about 52 years of aye, proceeded to rxecute, and 
did exerute. tlie will in the presence of IMusanjinat Mangli, Ganesh, Din 
Dviil And a resident cf Jeypur. Accoiviinc to the story lor the petitioner 
the will having been executed, i\riisammat Mangli, Ganesh, and the niece 
and Ghansliam Chand proceeded the same day to the Railway station in 
order to go to Muttra. They missed the train, but left hy the train which 
left at five o’clock the following morning, but wlien they got to Achnera, 
Ghansliam Chand suddenly died, having drunk a jugful of cold water. 

The telegram was not produced, and we must say that we entirely 
disbelieve tlie story as to that telegram. We think it exceedingly improb- 
able that, if Ghansliam Chand was in good health, bis wife and niece 
should have rushed ott to Jeypur in hot haste on receipt of the telegram, 
lie had been residing in Jeypur. away from his wife and niece, for two 
years certainly, and it is somewhat remarkable tliat they did make this 
hurried journey to Jeypur. wlhch could he accounted for if the news they 
had received hy telegram was that Gliansham Cliand was in a dangerous 
condition, and that they should, on the same nay, on which they ar rived 
at .leyiHir, proceed to remove Gliansham Chand to Muttra, there being 
nothing to suggest that lie had any previous intention of leaving his 
duties at the temple at. Jey])ur. It is further remarkable that this man, 
who was in a robust state of liealtli. should have died suddenly on the 
railway journey from Jeypur to Muttra. We have come to the conclusion 
that the whole story as to the health of Ghanshain Chand on the 15th 
and IGth July was false, e.xcept that portion that as a matter of fact he 
died at Achnera. We believe that he was in a dangerous state of health, and 
that the object of the journey was to bring him back to his native place, 
Muttra, in order that he might die there. 

Musammat Mangli was called, and she swore that the will was exe- 
cuted hy her late husband, and that she put her mark to it as an attesting 
witness. Ganesh was called : he was the servant of the family. He also, 
if his evidence is true, proved the execution of the will, and that he wit- 
nessed it, on the IGth of July, 1H91. Din Dyal was called, and gave 
similar evidence : He was a man who had been employed to prepare one 
Umrao Chand for Ids College examinations. Now Umrao Chand was a 
nephew, sister’s son, of Gliansham Chand, and the will which lias been 
propounded, after a bequest of Rs. 100 a year in favour of charity, and 
Rs. 200 a year as maintenance for Musammat Mangli, during her life- 
time, gave all tlie rest of Glianshann Chand’s property to Umrao Chand. 

It is unfortunate, to say the least of it, that those three persons all, more 
or less, concerned for Umrao Chand, should be three out of the four wit- 
nesses of the will. The will, on the face of it, appears to have been 
witnessed by another man, described as a resident of the Jeypur Raj : who 
the gentleman is, we do not know ; he was not called as a witness. 

The will, according to the petitioner, was executed on the IGth of 
July, and Gliansham Chand died on the 17th of July, 1891. On the 16th 
of Sopteiiihor, 1891, Musammat Mangli executed a power of attorney 
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in favour of the father of Umrao Chanel and certain other persons. 
That power of attorney appointed those per.sons to act as her atiorneys 
in Court matters and in tlie mnnagement of zcniiindari and othei’ 
property. She had no property, except such as had belonged to her 
husband. The power of attorney makes no mention of any interest of 
Umi-ao Chand in the property, hut deals with it ashor own, and it is described 
as her own. It is exceedingly im(H’ol)abl 0 , if tlie will which has been 
propounded, had been executed, that ^lusammrtt Mungli would liave made 
a power of attorney in favour of, amongst other persons, Umrao's father. 
He was bound to know of the existence of tlie will, if it did exist, and it 
is hardly probable that, if the will h^ul been made, Linrao Cliand’s father 
would have allowed Musammat Mangli todescriho the whole projjorty as 
her own, and to make a power of attorney, which, in fact, negatived an\ 
interest of Umrao Cliand in the property. 

There is on the record anotlier document. It is an oOicial cop> of a 
petition presented to the Court of Jeypur on the 2Uth of August, 1891. lb 
bears an endorsement, by the Munsarim of the court that it was admitted 
by Musammat Mangli. Musammat Mangli in her deposition said that slie 
did not roniemher presenting a petition in tlie Court of Jeypur. 
That jictition, whicli purports to have been presented on beliall of Alusam- 
mat Mangli, was one for the granting of a certificate to collect the debts 
duo to Ghansham Cband, and in it there is no reference to any will or to 
Umrao Chand having any interest in the property except the interest of 
an adopted son. It is not suggested now that Umrao Cband bad been 
adojitod by Glianshain Cband. 

Tlie will in (luestion Iricaine (or the first time public in January, 
1892. and until .January 1892 no person, except Miisamniat i\rangli, 
interested in (|uestioning the. devolution of title ett'ectod by the will was 
aware that any sucli wid, or any will at all, was said to iiave been 
executed liy Gbansham Cband. 

On tlie wljolo we agree with tlic view of tlie evidence taken by our 
brother Knox, and wo bold tliatit is not proved tliat the will which was 
propounded was the will of Ghansham Chand. 

The District Judge, fiom wliose order this appeal was brought to 
this Court had nob in this case dealt, in his judgment, in any but the 
most perfunctory manner, \vitli the evidence in the case. He did, how- 
ever, devote his energies to a criticism of the order made by a Judge of 
this Court, in an appeal, on the previous application for probate of this 
will. It is most irregular and improper for a District Judge to question 
the ruling of any Judge of the Iligli Court to wliicli he is subordinate ; he 
is bound as a subordinate Court to take the law without question from 
the Court to which lie is subordinate, and it so happens that his 
criticism in this case was incorrect. If the District Judge had devoted 
the energy he gave to criticising the ruling of this Court to a consider- 
ation and analysis of the evidence before him, he probably would have 
arrived at a different conclusion on the facts, as he is a Judge of no mean 
ability. 

We dismiss this appeal with costs.] 
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Brfore Sir John Edge, Kt., Chief Jmtice, and iVr. Justice Danerji. 


iMDVD AlI {Jiuhjmmtalehlor) v. .TA(iAN LaL AND ANOTHER 

(Decree-holders).' [23rd March, 1895.] 

Execution of decree— Civil Procedure Code, s. -Objection bn representniive of party 
to the suif to the jurisdiction of the Court which passed the decree, 

Se':tion 244 of Jhe Code of (.'ivil Procedure appl'es as well to a dispute arising 
between the parties contemplated by that section in relation to the execution of 
a [479] decree after it bas been executed, as it would to a dispute between such 
parties relating to the execution of a decree before it bad been executed. 

The question of the coinpeteucy of tha Court charged with the execution of a 
decree to determine whether the Court which passed the decree had jurisdiction 
to pass It, considered. Muhammad Sulaiman Khan v. Fatima (l) and Haji 
Musa Hoji, Ahmed v. 2*unnanand Fursey (2) referred to. 

[F.. 24 A. 291(294): 3 A.L J. 601 = A.W.N. (1906) 233; 15 Tnd. Gas. S32 (833) = 
5 S.L.R. 260 <262); 2 O.C. .366 (370): R., 19A. 332 ; 21 B. 314 (319) ; 33 M. 167 
(169) = 6 M.L.T. 271=3 Ind.Cas. 739(740): 14 C.P.L.R. 92 '93) ; 1 O.C. 40 
(50) : 7 O.C. 199 tiOO ; 20 P.R. 1898 ; 163 P L.R. 1901 ; 48 P.R. 1906 = 104 
P.L-R. 1906 ; D.. 23 A. 476 (478): 32 A- 301 (304) = 7 A-L J. 228 (231) = 5 Ind. 
Cas. 897 : 21 B. 456 (458).] 

The facts of this case are fully stated io the judgment of the Court. 

Maulvi Ghidam Mujtaha, for the appellant. 

Mr. Roshan Lai and Munshi Madho Prasad, for the respondents. 

JUDGMENT. 

Edge, C.J., and Baner.ti. J. — The respondents fothis appeal under 
the Letters Patent brought a suit agaiust one Muhammad Jalil and one 
Musammat Hamid-un-nissa for possession of certain property. Musam- 
mat Hamid-un-nissa died before the decree was made in that suit, and the 
decree was made as against her and Muhammad Jalil without any repre- 
sentative of Musammat Hainid-un-nissa being brought on the record. 
The decree was in favour of the plaintiffs for possession of the property 
in suit. After that decree was made the heir and legal representative of 
Musuuimat Hamid-un-nissa, who is the appellant here, Kazi Muhammad 
Imdad Ali, brought an appeal from that decree. Tliat appeal was dis- 
missed without costs, on the ground that Muhammad Imdad Ali 
had no locus standi to appeal, as he had not been made a party 
to the record of the suit. After the dismissal of that appeal the 
decree-holders, respondents here, presented an application to the 
Court which had passed the decree, asking to be put in possession 
in execution of that decree. In tliat application they described Imdad 
Ali as the legal representative of Musammat Hamid-un-nissa, deceased. 
No notice was issued or given to Imdad Ali on that application for 
execution, and behind his back the order for execution was made. It 
was enforced by ousting him from possession of and putting the 
decree-holders in possession of the property. Subsequently Imdad Ali 
presented an application to the Court which had executed the decree, 
asking the [48t)] Court to hold that the decree was null and void and 

* Appeal No. 67 of 1894, under s. 10 of the Letters Patent from a judgment of 
Burkitt, J., dated the 8th November 1894. 

(1) 11 A. 314, (2) 16 B. 216 (219). 
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incapable of execution, and to I'esfcore liini to the possession of which 
he had been deprived. In tiiab application he described himself as the 
heir of Hamid-un-nissa, and ho allegeii that the decree-holders had know- 
ingly and intentionally omitted to make him a party to the suit after 
the death of Hamid-un-nissa. He described his application as one made 
under s. 332 of the Code of Civil Procedure. The Munsif dismissed that 
application, holding that the dismissal of Inidad All's appeal precluded 
him from questioning the right of tlie decree- holders to the decree which 
they had obtained. 

On appeal the District Judge set aside the order of tho Munsif and 
granted Imdad Ali’s application. From that order of the District Judge 
an appeal was brought to this Court by the decree-holders. The learned 
Judge, before whom that appeal came, held that as the application of Imdad 
Ali purported to be one under s. 332 of the Code of Civil Procedure, no 
appeal lay to the District Judge from the decision of the Munsif, and ho' 
set aside the order of the District Judge and restored tlie order of the 
Munsif. From that order of tlie Judge of this Court this appeal has 
been brought under s. 10 of tho Letters Patent. 

It was contended by Mr. RosIkdi Lai for the decree-holders, respon- 
dents, that the application of Imdad .\li was in fact an application under 
8. 332, and consequently that Imdad Ali’s solo remedy was by a suit ; and 
he further contended that s. 244 of tho Code of Civil Procedure did not 
apply in this case, as the decree had been fully executed. 

Now it appears to us, having regard to the object of s. 244, that that 
section would apply as well to a dispute arising between the parties contem- 
plated by that section, in relation to the execution of the decree after it 
had been executed, as it would to a dispute between such parties relating 
to the execution of a decree before it had been executed. 

We think, for instance, tliat it war. not the intention of the Legislature 
that a dispute between the parties to the suit, or [481] tlieir representatives, 
as to the amount for which the decree was to lie executed, should, if it 
arose, be decided under s. 244, and that a dispute subsequent to the exe- 
cution of tlie decree, between those same parties, as to whether the decree 
had been executed for a greater amount than the decree-holder was 
entitled to under the decree, should not be decided under s. 244. To take 
an example, let us assume that tho decree having been fully executed, the 
Court, in error, proceeds to execute the decree again by handing over to the 
decree-holder the amount deposited in Court by the judgment-debtor. We 
cannot conceive that it was the intention that in such case the judgment- 
debtor should he forced to bring a suit for the recovery of the amount so 
handed over in excess, and should nob have his remedy under s. 244. There 
19 no doubt that Imdad Ali described his application to the Munsif as 
made under s. 332 of the Code of Civil Procedure. It was, in our 
opinion, an application which could not succeed under s. 332 of the Code 
of Civil Proceduie, as that section cannot apply where s. 244 applies. 
Section 244 applies to the representative of the party to the suit in 
which the decree was made. Imdad Ali was a representative of the party 
to the suit in which the decree was made, although that party died 
before the decree was made : and further, although it is not essential to 
our judgment in this case, there is the fact that the application for 
execution of the decree was made as against Imdad Ali as representative 
of the deceased Hamid-un-nissa. A representative of a party to a suit 
in which a decree has been made, when there is a dispute between 
him and the decree-holder as to the execution of the decree, cannot oust 
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the jurisflictioH of the Court under s. 244 l)y makinf? an application 
under s. 27B or s. 382, unless, indeed, he claims the property as 
trustee for a third party. The IVIunsif in tlic present case was bound 
by s. 244 to deal with the application in question here, no matter 
under what section it was headed, as an application coming under 
clause fc) of s. 244, and as a matter which had co be determined by 
an order of the Court exociH-ing the decree, and not by a separate suit. 
Tlie point here was that the proceedings in execution were null and 
[482] void, and that the decree was inca])al>le of execution, and that it 
had never been legally executed against Hamid-un-nissa and her estate. 
The question as to wliethcr tlie decree is capable of execution is a question 
relating to the execution of decree, and, in our opinion, the very nature 
of the objections raised l)y Imdad Ali precluded any contention that the 
decree had been validly executed. There can be no doubt, in our opinion, 
thiit the Court charged with the execution of a decree can consider the 
(piestion as to whether the Court which passed the decree had jurisdiction 
to pass it. unless the decree itself precludes that question. We think 
that tliat rroposition follows from the principle in Mnhnvinwd Sidaimnn 
Khnn \\ Fatima (1), and it is recognisctl by Farran, J., in Ilnji Mum, 
Haji Aiwipd v. Vurmanand Mursey (2'. In tliis ca^e the decree having 
been made against Ilamid-un-nissa and her estate after she had died, and 
when no representative of i^ers was on the record, was, so far as her 
renresentative and her interest in the property are concerned, a void 
decree and incapable of execution : and it follows that the procee hngs in 
execution of that decree, so far as Hainid-un nissa s property was con- 
cei'iied, were ultra, vires and without jurisdiction. That being so, and it 
being (juito clear that the application of Imdad Ali, although described as 
made under s. 332, was one to be dealt with under s. 244. we hold that 
the appeal lay : and we also hold that, the order in execution being ultra 
vires and without jurisdiction. Imdad Ali was entitled to have those pro- 
ceedings in execution, so far as the property of Hamid-un-nissa was con- 
cerned, set aside, and we make an order accordingly and direct tliat an 
order be made that lie be put in possession. The appellant will have his 
costs in all Courts. 

Aweal decreed. 


17 A. 483 = 15 A W N. (1895) 110. 

[483] APPELLATE CIVIL. 

Before Sir John Edge, Kl., Chief Justice, and Mr. Justice Bancrji. 

Ram RaTAN and others {Defendant^ v. LaLTA PrasaD [Plamtiff].'^ 

[3rd April, 1895.] 

Renulntioii No. IV of 187H— Aci No. IV of (Transfer of Property Act}, s 8H— 

Procedure Code, ss. 1. 2. 19, Jurisdiction— Mortgage— Mortrimjed property 

situaUdyartly in district of Moradabad and partly in the Tarai-Suit for sale in 

Moradabad Court. 

Held ihat the Court.s of the Moradabad district had no jurisdiction to pass a 
decree, in a suit for ^ale ou a mortgage, for sale of laud situated in the Tarai, to 
which'at the time of the mortgage »*nd of the suit thereon Regulation No. IV of 
1870 applied, by reason merely of a portion of the property mortgaged being 
situate in the Moradabad district. 

• First Appeal No. 9^3 of 1893, from a decree of Pandit Rajnath, Subordinate 

Judge of Moradabad, dated the 22nd May 1898. 

(1)11 A. 314. (2)15 3.216(219). 
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The factis of this case sufficiently appear from tho jurlgment of the 
Court. 

Mr. T Conlan and Pamlit S/indar LnJ, for tho appellants. 

Mr. /). N. Bancrji, Bahii Joijindro Nath Chandhri and Babu liatan 
Chan'U fertile rosp.ondent. 

.JUDGMENT 
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Edge, C. J., and BaneRJI, .1. — Tne nuit- in which this appeal lias 
arisen was hrout’nr, in the Court nf ilie Siihoiiiinate .Judge of Moradahad. 
It was a suit lor sale unnt'i's. of Act No. JV of 1882. A very small 
portion of ih-* property mortp:i‘!«'ii. viz.. 50 square yards, was situate in 
the district t-f Morudahad. It is said, hut we need not decide the point, 
that those 50 yards only existed in iniaginarion. and wern entered in the 
bond to i.;ivo tlie Court of Alorn'iahad jurisdiction and to allow of registra- 
tion in that (iisu ict. The other portion of tiie nroperty mortgaged hy that 
bond was in the Tarai district ur.d n- tho Government of the Lieuleiiant- 
Governor of those Provinces and witlhn the district to which, at the time 
when tho mort 4 ’ago was made ann ihi?. suit was brought, Kegulatiou 
No. IV of 187() applifd, Tlio Suijordinate Judge passed a decree for sale, 
nob only of the Moradahad moi erty, but also of tliat portion which was in 
tho district of the Tarai. 

Tfio ilefendants win* haw appealed here were purchasers subsequent 
to the mortgage of tlio mortgaged property in the Tarai [484] district. 
The ollu-r tlcKaidaiiC-s have nnt apr'i'alc'ii. Pandit Sinuhir Lah < n helialf of 
tlieso defeinlanrs-a ppolla lit s h:i> eonlemied tint tho Court ut Moradaliad 
had no juiUdii-tioii to nnierlam tho suit, so far as it related to the properly 
in tho Tarai di-(iict. 1 lo also contended tiiat so far as the lu'opinty in 
the Tarai liistrici is cOMcorno.i tlie suit is barred hy t'.\r!ve years' hinila- 
tiuii hy rule d of Chapter 1 rd Iho sc.hodulo to Rcgulalion No. IV of 187(). 
On tho oliiei iiand Mr. N. A'. Uniii'rji, for the plait tilJ-rojpondeiil , contemi- 
Oil that s. 19 of Act No. XIV of 1882 gave tiu* Court of Moradahad 
jurisdiction to cnLcitam the suit as brought. 

By s. 3 of R<3gulation No. IV of 1870 it i.s enaefod that the Tarai 
district shall not ha subject (ai bo the juiisdiction of the Courts of civil 
judicature constituted liy lha Regulations of tho Bengal Code and by the 

Acts passed hy tho Governor-General in Council. 

... . 1 ^ .*# «*. 

^ • *1* 'I* 
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(c) bo the system of procedure prescribed hy the said Pt*'gulation8 and 
Acts for the said Courfc.s of civil judicature. 

{(I) to the civil jurisdiction of tin High Court for the North-Western 
Provinces. 

Bv s. 1 of Act No. XIV of 1882 tlie applieatk.n of Act No. XIV of 
1882 is excluded from tho sch ;diiled districts as dofined in Act N«>. XIV 
of 1874. The Tiirai district in (pieption is r ne of those scheduled di*triets. 
Now f.lie only section which could have giv(*n t he Court at Mnradaoad juris- 
diction to entertain the suit so far as it related to the property in the Tarai 
district, if it had not boon for s. 1. was s. 19 or s. 24 ; but as s. 19 only 
applies where tho immoveable property is situate within the limits of differ- 
ent districts, we liave to .see whether “ district " has a special meaning when 
used in that section. For that purpose we must turn bo s. 2 of Act No. 
XIV of 1882, and there wo find " district ” defined ; bub that section is one 
of the sections which by s. 1 are excluded from consideration when dealing 
with a question in a scheduled district. Consequently in our opinion s. 19 
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[485] could not give the Court at Moradabad any jurisdiction to enter- 
tain a suit relating to immoveable property in the Tarai district. 

We do not intend to decide the question of limitation, but we merely 
say this, that if the Court at Moradabad had jurisdiction to decree a sale 
of this property in the Tarai, this anomaly would arise ; it might be that 
so far as the Court at Moradabad was concerned the limitation in that 
Court for a sale of property would, under art. 147 of sch. ii of Act 
No. XV of 1877, be sixty years, whereas if the suit had been brought in 
the Court of the Tarai district, tlie limitation would, by reason of rule 3 
of Chapter 1 of tlie scliedule of Regulation No. IV of 1876, be twelve 
vears. We sav we do not decide what would be the limitation appli- 
cable in the Court of Moradabad so far as it relates to the property in 
the Tarai. That is by no means an easy question, but we are not called 
ou to decide it. 

We decree tliis appeal in so far as the decree of the Court below 
was a decree for sale of the property in the Tarai and in so far as these 
appellants are concerned ; and in so far as these defendants-appellants 
and'the property in the Tarai are concerned, we dismiss the suit with costs. 

Appeal decreed in part. 


17 A. 485 (F.B.) = 13 A.W.N. (1895) 96. 

FULL BENCH. 

Before Sir John Edge, Kt., Chief Justice, Mr, Justice 
Bo.nerji and Mr. Justice Biirkitt. 


In the matter of the petition of Rahmat-ullah.* 

i5th April, 1895.] 

Maqistrate of the District, powers of— Criminal Procedure Code. S- ]44— Executive 
powers of Mogistrate— Order which might have the effect of interfering with the 
execution of o decree of (i Civil Court. 

A District Mapistrate has no power either under s, 144 of the Code of Civil 
Procedure or in his executive capacity to make an order for the re-buildinp of a 
structure on private land which has fallen into disrepair or been pulled down, 
neither has be power to make any order which would have the direct eOect of 
interferiop with the execution of a decree of a Civil Court. 

[486] This was a reference made by the Sessions Judge of Benares in 
respect ot certain orders passed by the District Magistrate. The circum- 
stances which gave rise to the passing of the orders in question are thus 
stated in the explanation tendered by the Magistrate 

“ The Lath Bhairon is a very famous place of worship for the Hindus 
and is one of the most sacred places in Benares - ♦ 

- =*= On one side of it there is a tank called 

Kapal Moohin which is held sacred by Hindus, and there is a house lately 
built for the goshain who livts there as permanent pujari and receives 
fees from pilgrims. Adjoining the famous Lath there is a mosque or idgah 

an object of veneration by Muhammadans. Close to the tank and on 

both sides of the stairs leading to the mosque there were two dalans, 
which are called by the^ Hindus dharmsalas, and 'baradaris' by the 

Muhammadans. 

^ " • Crimioal Revision No, 80 of 1895. ~ 
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" In 1889 Nepal Nath, goshaia, tlie former pujari, brought a suit 
against Haji Supan for possession ot the whole of the land. He got a 
decree for only a small portion of the land, but not including that on 

which the Lath itself and the dharmsalas stand. * 

“ Last year (1894) the Muliaminadans collected materials for build- 
ing at the Lath. Tlio Hindus in accordance with the old orders on the 
subject objected. It was then found tliat tlie goulmin in charge liad come 
to an agreement with the Muhammadans : the latter were to be allowed to 
repair tlieir fnrci^h and tlie Hindus to build a wall round the Latli. ' 

At last during the rains the Muhammadans, without any orders, 
removed the haradaris, thus causing great inconvenience and general 
excitement amongst the Hindus. . . . 

The District Magistrate thereupon passed certain orders which 
maybe thus summarised : —(1) The petitioner and others were order- 
ed to rebuild at once the baradaris which they had dismantled : (2) 
Muhammadans were directed not to trespass in a certain house [487] 
regarding which a complaint had been made on behalf of the Hindus 
interested in the nremises in question: and (3) no party. Hindu or 
Muhammadan, holding a decree allecting any portion of property at this 
place was to bo nermitted to execute it without report to, and permission 
of, the District Magistrate. 

Against these orders Rahmat-ullah and others apnlied in revision to 
the Sessions Judge, who, taking the view that the orders were ultra vires 
of the Magistrate referred the case to the High Court, as stated above. 

Mr. j. E. Iloivard aud Mr. A7nir-ud-di7i, for the applicants. 

Mr. E. A. Iloivard, for the opposite parties. 

The Otliciating Public Prosecutor (]\Ir. A. II. S. Reid), for the 
Crown. 

JUDGMENT. 

Edge, C. J.. Banek.h and Burkitt, JJ. — Wo have to consider in 
revision certain orders, passed by the i^Iagistrate of Benares. So far as 
we need refer to those orders, tliey were that one Rahmat-ullah should 
re-build two baradaris, which, according to the order, liad partly fallen in 
the rains, and wliich lie had by misconception dismantled. The order 
directed the applicant in tlic proceeding in revision to re-build them on 
their old site, and of the same sliape and stone structure as they were 
formerly, and directed him to begin the re-huilding at once. The other 
part of the order was that iioliody, oven though possessing a decree for 
the plot there, should act without report to, and permission of, the 
District Magistrate in any now way in dismantling, building, repairing, 
or should cut or get cut any tree from the place there without report 
to, or permission of, the District Magistrate. The District Magistrate’s 
explanation of bis powers was that he had got power to make these 
orders as an executive officer; and he also suggested that, whether 
ho had power or not as an executive officer, they were good orders 
under s. 144 of Act No. X of 1882, and, as such, ought to. be upheld 
by this Court. When the matter came before us, we were anxious 
to ascertain whether there was any statutory authority conferring power 
on Magistrates to make orders such us these, and we directed notice to 
[488] go to the Magistrate to show cause why his order should not be set 
aside. The Public Prosecutor has appeared here to show cause. His 
contention has been, as to the order to re-build, that that was an order 
which could lawfully be made under s. 144 of Act No. X of 1882 ; that 
it came under the words to take certain order with certain property in 
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his possession or under his mauageinenfc,” that is to say in the possession, 
or under the management, of Kahmat-ullah. Those words aro undoubt- 
edly very wide atjd equally va^jue, iuir. we must assume tiiat the Legislature 
in using those words in the sectioti did not intend to give a Magistrate 
such extraordinary powers as would enable him to order, under that 
section, a building wliich had fallen down in private grounds to bo re-built 
by the owner of those grounds. If Mr. Reid’s contention as to the 
re-building part of the order were correct, a litigant who had estab- 
lished his right to open windows in his house or to maintain open 
ancient windows in his house could he restrained for two months by 
a Magistrate’s order under s. M4 ; and in certain cases ; by a further 
order of a Local Government under that section, permanently, from avail- 
ing hiins('i[ of tlie right -ir^creed to him by the Civil Court, and that oven 
if the decree wore a decree of tho Queen in Council. We may give 
another illustration. A, a private parson, in order to prevent his neigh- 
bour B overlooking As premises, might put up a hoarding on his own land, 
and on his removing it. if B objected that the removal of the hoarding 
would cause annoyance to him and his family, who could bo overlooked 
from A’s ground, the Magistrate could, if Mr. Reid's contention is correct, 
make a lawful order under s. 144 ordering A to resuscitate the hoarding 
on his own ground, which he had pulled down. There must be a reason- 
able construction put on these vague words of the statute. 

To refer to the otlier portion of thn order. Mr. Reid at first contend- 
ed that the Magistrate would have jurisdiction under s. 144 to restrain 
a man from executing a Civil Court decree, if bo was not satisfied that 
the man was rightfully entitled to execute i-he decree in the way in which 
it was iioing executed. The execution of a Civil Court decree is provided 
for by the Cvlo of Civil Procedure. [489] and, in our opinion, a Magis- 
trate has no more jurisdiction tointerfere with the execution of a Civil 
Court decree than ho has to question the legality or propriety of the 


decree itself. 

Where a Magistrate haopens to be Collector, he may have to execute 
the decree, if execution is sought against ancestral property, but there he 
is a <]uasi Court executing the deov.’rt ; but. as Magistrate, his duty in con- 
nection with the e.xucutiori of a Civil Court decree begins and ends with 
the rendering of necessary protection to the olheurs of fctjo Civil Court 
lawfully executing tlio decree of the Civil Court, and ueithor he nor the 
Local Government, under s. 144, has any jurisdiction to make any order 
restraining the execution of ii Civil Court fiecree, nr threatening with a 
orosecution under s. 188 of llie Indian Penal Code any person who 
attempts to execute a Civil Court decree in the particular place, without 
the Magistrate’s permission. 

Tho authority of Bvory M^ci^tratB to no «iny act as Magistrate or as 
Collector, if such authority exists, must ultimately be found in tiie powers 
conferred hy Parliament. The immediate power may be an executive order 
of tho local administration, but the power of the local administration to 
make an order must he tierived either directly or indirectly from Parlia- 
ment and it is a mistake to assume bnat, because an officer is au executive 
officer or a judicial officer, he has any power to interfere with private or 
public iiersons which cannot be derived from a lawful origin, viz . the Acts 


of Parliament. i • . 

We hold that these orders m the respects which we have naen'ioned 
were ultra vires, and that the Magistrate had no power or jurisdiction to 


make them. 
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In order to avoid being misunderstood, we think it right to say that 
iti is necessary that a Magistfate should have the extensive powers 
which are conferred on him by s. 144 of Act No. X of 1882, and 
we think that as long as his order is within that section, that 
is, so long as he has jurisdiction under that section to make it, he 
should be given the widest discretion. The powers under that sec- 
tion are intended to be used summarily for the protection of the 
[490] public, including privi^Le individuals, and the preservation of tiio 
peace. If this order had been one whicli the Magistrate bad power to 
make under s. 144, we should have had no jurisdiction or power to inter- 
fere with it. Wo may say furtlier that the Magistrate of Benares, in our 
opinion, acted with the very best intentions, hutunfortunatey he did exceed 
bis jurisdiction. 

Our order is that the orders prohibiting any persons from executing 
Civil Court decrees in that place and directing Rahmat-ullah to ro-build 
the baradari are hereby sot aside. 

The proceedings which have lieen instituted under s. 188 of the 
Indian Penal Code for disobeying the orders wo have set aside must 
be discontinued, otherwise a remedy may bo sought by application to 
this Court. 
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APPELLATE CIVIL. 

Before Mr. Justice Knox and Mr. Justice Aihnan. 


The Elgin Mills Company {Oi>poutc Partu) i\ The Muir Mills 

Company {Petitioner).^ [16th April, 1895.] 

Act No. r of (Inventions <i>id Designs Act), ss. i/^O — Invention—luiprovement- 
Combination of kiuywn substances to produce a known resuH^Burden of proof. 

Held, that a combinalion. efiocted by placing one known material side by side 
with another known matcriiti, not involving the exercise ol any special inventive 
power, and ending in a re.sult which difiered from previous results only because 
the materials so placed produced an improve) article, did not amount to an 
" invention ” as defined )*y Act No. V of 1880. 

Held furibcr. that it is for the person who claims an exclusive privilege under 
the Inventions Act to prove that the facts exist which entitle him lo the privi- 
lege claimed. 

This was an appeal under s. 10 of the Letters Patent from a judg- 
ment of Blair, J. T!ie facts of the case are as follows : — 

In the year 1890, one Clarence Noble Cline, then an employd of the 
Elgin Mills Company, Cawnpore. obtained under Act No. V of 1888 a 
patent in respect of a particular kind of tent devised by him, which ho 
called “ the native cavalry trooper’s pal.” In the same [491] year the 
patentee sold his patent to the proprietors of the Elgin Mills Company, 
Cawnpore. Thereupon the I^Iuir Mills Company, respondents in the 
present appeal, applied to tlie High Court under s. 30 of Act No. V of 
1888 for a rule calling upon the above-mentioned vendor and his vendees 
to show cause why it shoidd doc bo declared that an exclusive privilege 
in respect of the tent known as the “native cavalry trooper’s pal ” had 
not been acquired under Part I of the said Act, on the grounds — “ (i) that 


• Appeal No. 80 of 1893, uudec b. 10 of the Letters Patent, from au order of 
Blair, J., dated the 27th May 1693, 
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the said alleged invention was not at the date of the delivery or receipt of 
the application for leave to file tlie specification a new invention within the 
meaning oi the said Act ; (iij that the snid applicant, Claience Noble Cline, 
was not tlie inventor thereof ; and (iii) that the said Clarence Noble Cline 
has knowingly included in the application for leave to file the specification 
and in the specification, as part of Ids alleged invention, things which 
were not new and whereof lie was not the inventor." Upon this applica- 
tion a rule was issued as pr.ayed, and an issue was framed by Mr. Justice 
Straight” “ Wiiether tlie tent described in the specification was a new 
invention within the meaning of Act No. \ of 1888. 

The rule came on for hearing before Blair, J., who found in etieetthat 
inasmuch as no single part of the patented tent was in any sense an inven- 
tion, a patent could only bo sustained for it as for an improvement ; but 
tliat it was not such a marked deviation from previously exist ing tents of 
a similar nature as to warrant the grant of exclusive privileges in respect 
thereof. He accordingly made an order declaring that the defendants had 
not acquired any such exclusive privilege as tliat claimed in respect of the 

tent in question. 

The defendants appealed. 

The Hon’ble Mr. Colvin, Mr. TK. K. Porter and Pandit Moti Lai, for 

the appellant. . 

Mr. T.Gonlan, Mr. A. S. Siracheij and lU. D.'N. Banerp, io\' the 

respondent. 

JUDGMENT. 

Knox, J. — This is an appeal under s. 10 of the Letters Patent. The 
Muir Mills Company, who were plaintiffs and are now respon- [492] dents, 
prayed this Court to grant a mle under s. 30 of Act No. V of 1888, and 
to call upon the Elgin Mills Company, the present appellants, to show 
cause why the Court should not declare that an exclusive privilege in res- 
pect of a certain tent known as the " native cavalry trooper's pal" had 
not been acquired by the Elgin Mills Company aforesaid. 

The appellants appeared and showed cause. They claimed that 
the tent in dispute was at the time of the delivery of the application for 
leave to file the specification and nt the time of the receipt of such appli- 
cation a new invention within the meaning of Act No. V of 1888. 

The finding of the Court was to tlie effect that tlie invention was not 
the result of such skill and ingenuity as to deserve tlie protection of a 
patent. It was held that, having regard to the common use of every single 
material and device used in the tent in dispute and to the way in which 
they had been previously used, it was not a new combination within the 
meaning of the law. It was neither more nor less than an aggregate of 
colorable deviations from perfectly well-known existing types, and in its 
combinations it produced no result that could be called a new result 
under the terms of the Patent Law. It was accordingly declared that an 
exclusive privilege in the invention, the property of the appellants, had 
not been acquired by them, and the rule granted on the application of the 
Muir Mills Company was made absolute. 

In appeal it is contended that the tent, the subject-matter of the 
appeal, is a new invention within the meaning of the Act No. V of 1888. 
It is claimed for it that it combines cheapness, portability and adaptability 
to seiwice requirement ; a further contention is that it was for the Muir 
Mills Company, Limited, to provo that the bent was not properly the 
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subjeet-m ittei- of a patent, and not (or tbe appellant to prove tho con- 
Ijf flbl* V 

'There is not in .\ct No. V of 1888 any definition of the term 
“iDvenr,ion.” All that ihe Act says is to be found m s 4. clause Uh 
where it is laid down that the term invention” includes an 
improvement. Nor is much help to be derived from English Patent Law. 
lu 3 . 46 of the Patent Designs and Trade Marks Act of 1883 mvontion 
is defined to mean any m .nner of new manufacture the subject of letters 
patent and grant of privilege witliin s. 6 of the Statute of Monopolies, and 
includes an alleged invention. Great stress was laid by the learned counsel 
for the appellants upon the concluding words me udes an improve- 
ment,” and upon fact thar, those words occur m tlio Act of 18oJ and 
have been produced again under the definition of invention m .\ct 
No. V of 1888. He maintains that as be can show that the tent, the subject- 
matter of i his dispute, IS an improved tent as compared with other tents, 
it must be taken to come within the term invention as used m Act No. V 
of 1888. Ho clears the ground by expressly alleging that Ins c lents do 
not claim anything new in t he component parts of the tent, hut they 
claim a comhination. whicu from the j^oints of portability, cheapness, 
accommodation, lightness and general suitability is far in advance of 
other tents of tlie same class hitlierto known. He called our repeated 

attention to evidence in the case, particularly that taken by commission 
of Lieutenant-General Sir Charles Gough, as showing that his cheats had 
satisfied what was wanted by the Military Department at that time, 
where others had made similar tents and failed. Thus, as his clients 
had brought into existence an improved tent and no identical tents had 
been proved to he in existence or used before, he claimed that the terms 
set out in the Act had lieen satisfied and that his tent was an /nyeniion. 

For tiie nature and description of tlie subject-matter of this litigation 
no better evidence can be cited tlian tlie evidence of Mr. Cline, the gentle- 
man who claims to he the inventor. Tiiis will he found set out m 
judgment from wliich this appeal lias been filed. From a perusal ot it. it 
is abundanrly evident tliat tho result at which Mr. Cline arrived was not 
arrived at by any act or process of welding into one now nianufactui-e 
substances which had previously been known and in common use in the 
manufacture of tents. What Mr. Cline did is summed up. and justly 
summed up, by mv hrotlier Blair in his judgment when he says that the 
result attained was [494] "neither more nor less than an aggregate of 
colourable deviations from perfectly well-known existing types.’ In sup- 
port of ills argument that the “ comhination,” as the learned counsel 
would term it, of these perfectly well-known types is recognized as 
a proper subject for a grant of Letters Patent, we were referred to the 
case of Hill v. Thompson and Foreman (1), and particularly to the passage 
where Lord Kldon lays down that tliere may be a valid patent for a now 
Combination of materials previously in use for the same purpose or for a 
new method of ajiplying such materials. This is perfectly correct ; but the 
case before Lord Eldon was one concerning the use or application of slags 
or cinders thrown off by the operation of smelting to the production of 
good and serviceable metal, and the combination of which the Lord Chan- 
cellor spoke, and spoke with some doubt as to its being a good subject for 
a patent, was a method of producing a more beneficial and effectual result 
from the adhibition of materials previously known. The next case to 


1895 

APRIL 16. 


Appel- 

late 

Civil. 

XI A, 490 = 
15 A.W.M. 
(1893) 113. 


Vin— 81 


(1) 8 Mer. 629 = 1 Web. P.C. 229. 
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which we were referred w’as tliat of Crane v. Price (1), wherein ifc was laid 
down that if the result produced by a combination of a particular kind 
were either a new article or a better article or a cheaper article to the pub- 
lic than that produced before by the old method, such combination is an 
invention or manufacture intended by the statute and may well become 
the subject of a patent. The combination here under consideration was 
the application of anthracite or stone coal combined wdth hot air blast 
in the smelting or manufacture of iron from ironstone, (tc. It \vas, as 
pointed out, a combination wliich fell within the principle exemplified by 
Abbott, C. J., in Rc(f. v. Wheeler (2) as a new process to be carried on by 
known implements or elements acting upon known substances and 
ultimately producing some other known substance, but producing it in a 
cheaper or more expeditious manner or a better or more useful kind. In 
that case a number of instances are given in which pa^’ents were granted 
where the invention consisted in no more than in the use of things already 
known, and acting with them in a manner already known, and producing 
effects already [495] known, but producing those effects so as to be more 
economically or beneficially enjoyed by tlie public. All the instances given 
are, however, instances not of producing a result by the mere juxtaposi- 
tion of materials already known but of producing a result by welding or 
fusing into one substance two or more materials already known. 

The third case quoted was that of CanniiKjion v. Nuttall (3). This 
was the case of a combination obtained by the applying of a well-known 
principle in the mode of manufactmdng glass, a combination which involved 
the mechanical action of several materials so as to result in a perfectly new 
and distinct result. 

The cases of Murrai/ v. Clayton (4) and of Sykes v. Hotoarth (5) were 
also cases of combinations involving mechanical processes, and in this 
respect differ from the combination for which a patent is claimed in the 
present case. In short, \we have not been referred to a single case either 
in English or Indian law where a patent has been the subject of litigation 
and held valid in which the combination was merely the result of placing 
one known material side by side with another known material and ending 
in a result which differed only from previous results because the particles 
or materials thus. placed in juxtaposition produced a result which might 
be considered an improvement or better adapted for a particular purpose. 

We agree, therefore, with the view which was taken in the judgment 
under appeal and find in the subject-matter of this appeal no invention 
such as would entitle it to be protected by a patent. 

As regards the contention that the burden of proof has been wrongly 
laid, we are of opinion that this too fails. Under s. 30 of Act No. V of 
1888 any person may apply to a High Court for a rule to show cause 
why the Court should not declare that an exclusive privilege in respect 
of an invention has not been acquired. Upon trial of questions of fact 
arising upon such an application such as arose in this case, whether or not 
the tent was a new inven-[596]tioD, it seems to us that it is for the person 
who claims an exclusive privilege and is in possession of the facts which, in 
his opinion, entitle him to that exclusive privilege, to show that those iacts 
exist. 

No authority to the contrary was shown to us. 


(1) 1 Web. P.C. 303. (2) 2 B. »nd Aid. 345. i3) L.R. 5 E. .ind I.A. 205. 

(4) L.R. 7 Ch. App. 570. (5) L. R. 12 Ch. Div. 826. 
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Aikman, J. — I concur with my brother Knox in thinking that this 
appeal must de dismissed. In my opinion the tent devised by Mr. Cline 
is not a new invention within the meaning of the Act and cannot there- 
fore form the subject-matter of a valid patent. The word invention 
is nowhere authoritatively defined in our law. Sub-section (1), s. 4 of tlie 
“ Inventions and Designs Act, 188S (invention includes an improve- 
ment") is not a definition. The learned counsel for the appellant 
company contended strenuously that as the new tent was approved 
of bv the military authorities, it was evidently an “ improvement " on 
pre-existing tents and was tlierefore an invention ' with reference to 
the above quoted sub-section. 

But although an " invention ’’ includes an improvement, it does not 
by any means follow that every improvement is an invention. It is 
impossible, I consider, to lay down any hard-and-fast rule as to what 
improvements sliould he considered to be inventions. 

To justify the grant of the exclusive privilege of a patent, there 
must be a certain amount of invention or inventive faculty displayed. 


It will be a question for the Court to determine whetlier the amount 
of inventive power displayed is such as to justify the grant of a patent. 
Wliat the inventor liere claimed as the subject-matter of a patent 
is, to use his own words, " a new general coml)ination of a tent." By 
this I presume he means a combination of various features found in 
previously existing tents so as to form what is practically a new tent. 
Althougli every invention may be said to l^e a coml)ination of some 
kind, it by no-means follows that every “ combination " deseiwes to be 
called an invention. The question we liave to ask in this case is, did 
the combination in question require [497] (to employ the words used in 
Saxbu v. Gloucester Co. (1), ) an exercise of such an amount of 

skill and ingenuity as to entitle it to the protection of an exclusive 
grant?" 

This question must, I liold, be answered in the negative. How was 
the tent in question evolved ? The military authorities wanted a tent with 
a certain amount of accommodation within certain limits of price and 
weight, and Mr. Cline devised a tent with which the military authorities 
professed themselves satisfied. How was this result attained ? Not by 
the employment of any novel material in the construction of the tent, or 
by the adoption of any new time-saving or labour-saving process, but 
simply, as is clear from Mr. Cline’s evidence, by cutting down the quan- 
tity of material employed. The first advantage which is claimed by the 
appellants for their tent is its cheapness. But this cheapness can only 
result from one of two causes ; either from the appellants being content 
with a smaller margin of profit, or from less material being employed ; and 
neither of these reasons would supply an adequate ground for a patent. 

The greater portability claimed for the tent is in like manner due 
simply to less material being employed in its construction. And an in- 
spection of the tent has satisfied me that this advantage has been gained 
by the sacrifice of comfort and practical utility. 

That the so-called invention has no real claim to novelty is in my 
opinion proved. It was at the instance of Sir Charles Gough that the 
patent was aoplied for. and yet he is compelled to admit that, except in 
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one trifling detail, the number of tent pe^?s, “it would require a very 
expert person to notice any difference” between the patent tent and the 
old bell tent (see his cross-examination on p. 3 of respondent’s paper-book). 
I concur in thinking the appeal should be dismissed with costs. 

Appeal dismissed. 


17 A. 498 (P.C.) = 22 I.A. 193 = 6 Sar P.C.J. 635. 

[498] PRIVY COUNCIL. 

Present : 

Lord WaisoHy Lord Morris and Sir R. Couch. 
[On aj>pcal from the High Court at Allahabad.] 


In the matter of Parbati Charan Chatterji, Appellant. 

L20th June 1895.] 

Reasonable cause, within s. 8 of the Letters Patent {High Court, N, W.P.), I7th March 
186G— 0/cr to give a gratification , contrary to s. 3G of the Legal Practitioner's Act, 
iXVIIl of IBld)— Abetment, withviss, Aland 116, Indian Penal Code— Special 
law. 

A vakil of the High Coart signed and senta letter to another vakil of that Court, 
who practised in District Courts subordinate thereto. The purport of this, which 
was one of several printed forms prepared for circulation to vakils practising in 
districts, was to the effect that the vakil, to whom it was addressed, “could easily 
send his clients’ cases, both civil and criminal, ” to the writer, who would conduct 
them in that Court. And,— “as a remuneration,"— the fees paid by the clients 
would be shared between the writer and the vakil who had sent the cases. 

The Judicial Committee concurred substantially in the conclusions of the 
High Court that this was an incitement within s. 116 (abetment) of the Indian 
Penal Code to commit an offence made penal by s, 36 (which was a special law 
within s. 41 of that Code) of Act No. XVIII of 1879, the Legal Practitioners’ Act. 
This misconduct bad been aggravated by the appellant’s having denied to the 
Vakils’ Association. North-Western Provinces, and caused evidence to be called 
to negative his having signed the printed letter, which he had signed. Thus, 
there was “reasonable cause" within s. ft of the Letters Patent of March 17th 
1866, establishing the High Court, for his suspension, to which, for four years 
from the date of that Court’s order, his punishment was reduced. 

IR., 29 A. 95 = 4 A.L.J. 34 = 9 Bom.L.R. 9 = 5 G.L.J. 130 = 11 C.W N. 273 = 17 M.L.J. 
74 = 2 M.L.T. 1 IP.C b 32 B. 106 = 10 Bom.L.R. 21 =3 M L.T. 1:^1 (132) • 34 M 
29 {37)=20 M.LJ 600(510) = 8 M.L T. 22 = J9I0 M WN. 163 = 6 Ind Cas 
313=11 Cr L.J. 310; 3 N.L.R. 40 (46).] 

Appeal from a judgment and order (20th June 1893) of the Chief 
Justice and the Judges of the High Court. 

The question here was whether the conduct of a vakil of the High 
Court bad been such as to authorize and require the exercise of the uower 
of the High Court, conferred upon it by s. 8 of the Letters Patent of the 
17tb March, 1866, to remove or suspend a vakil. 

On the 19th May 1891 he obtained a certificate of enrolment as one of 
the vakils of the High Court, having previously been authorized, in May 
1882, t.o anpear, plead and act in the subordinate Courts. 

[499] On the 2nd May 1893 he was served with a notice to show 
cause why his name should not be removed from the roll of vakils, and 
why proceedings should not be taken against him for an offence against 
g. 36 of the Legal Practitioner’s Act. 1879, coupled with the abetment 
sections of the Penal Code. 
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Oa the 31st May 1893 cause was shown before a Bench of all the 
Judges of the High Court, and on the 20th June following, their judgment 
was given bv the Chief Justice, ending with an order that the name of 
this vakil should be struck off the Roll, and that he should return his 
vakil's certificate to the Registrar of the High Court. The notice to show 
cause followed upon a communication received by the Registrar froOi the 
Vakils’ Association. North-Western Provinces, enclosing the printed letter 
which is set forth in their Lardships’ judgment. That letter, addressed 
and sent to Mr. E. Newton, a vakil of blie High Court practising at 
Meerut, had been forwarded to a member of the Bar at Allahabad, and 
had been brought to the notice of the Association. On the ISth December 
1892, in answer to a letter from the Secretary of the Association, the 
appellant wrote denying, in effect, that the signature was his ; and enclos- 
ed a letter of the 6bh December from his clerk, Nand Kishore, in which 
the latter had stated that he, the clerk, had written the name. The 
Association then passed the following tiesolution, dated the 30th January 
1893 


I i 

I » 


“This Associalion cmnsiders the explanation of Mr. Parbati Charan 
Cbaiterji, regarding the printed letier receive<l from the Bar Library, as 
unsatisfactorv. and dissents from the views expressed therein as to the 


1896 

June 20. 

Privy 

Council.' 

17 A. 498 

iP.C.) = 

22 I?A. 193== 
6 Sar. P.C.J. 
635. 


** position of vakils. But liaving regard to the fact that Mr. Parbati 
“Charan Chatterii Ims denied his signature to the letter in (luestiou, it is 
“ resolved that the said letter, together with Mr. Parbati Charan’s expla- 
" nation and onulosures iliereof, be sent to the Registrar for the information 
“of the Hon’ble Court, and that, pendiug the final orders of the Court, no 
“ action be taken by the Association in the matter. 

Resolved, further, that a copy of this resolution be furnished to 
“ Mr. Parbati Charan Chatterji." 

[500] The letter was, accordingly, sent to the Registrar, who, on the 
16th February, wrote to the appellant, asking directly whether the signature 
Was his. The answer was evasive. Cause wa-i shown on the 31st May, 
when a number of memoranda and of vakalatnamas. bearing the appel- 
lant's signature, were produced for the purpose of comparison with the 
signature to the letter in question. The conclusions of fact contained in 
the following extract from the judgment of the High Court, delivered by 
the Chief Justice on the 20th June, are all that are required for the 
purposes of this reprorb. The analysis of the evidence which the judgment 
contained is omitted. 

After stating the course of procedure the judgment continued as fol- 
lows : — 


“ At the hearing on the Slst May bis counsel had not admitted that 
“ the signature in question was made by Babu Parbati Charan Chatterji, 
“ although we understood Mr. Conlan to say that the signature would not 
“ be denied. Nand Kishore had been examined by Mr. Reid, with 
the object of showing that the signature had been made by Nand Kishore, 
“ and nob by Babu Parbati Charan Chatterji. After the memoranda! 
“ of appeal, and the vakalatnamas had been examined by the Judges, 
“ by Mr. Reid and by the Public Prosecutor, Aadit Kishore, who was a 
"clerk of Babu Parbati Charan Chatterji, was called and examined by 
“ Mr. Reid, and was cross-examined by the Public Prosecutor. As 
" Mr. Reid had examined Aadit Kishore as to certain alleged statements 
"of Nand Kishore, which had not been put to Nand Kishore in oross- 
" examination, Nand Kishore was recalled. We informed the Public 
" Prosecutor that we did not require to hear him, and thereupon Mr. Reid 
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replied on behalf of his client. We took time to consider what our 
“ orders should be. 

This Court is, by s. 8 of Her Majesty’s Letters Patent, under 
which this Court was constituted, empowered to remove or sus* 
pend from practice, on reasonable cause, any advocate, vakil or 
attorney on the Rolls of the Court. There is no power conferred on the 
Court to delegate to any other tribunal the exercise of that juris* [801] 
diction iQ tlie case of advocates, vakils and attorneys. The ‘ reasonable 
“cause " referred to in s. 8 of the Letters Patent must be made out by 
I* the admission of the party concerned, or on evidence, to the satisfaction 
of the Court. There is, in these Provinces, no body or authority other 
I than the Judges of this Court, sitting as a Court, which can act under 
s. 8 of the Letters Patent, or can remove, or suspend from practice, any 
“ advocate, vakil or attorney on the rolls of this Court. Sections 12, 13, 
14 and 15 of Act No. XVIII of 1879 dc not expressly apply, and are by 
s. 38 of that Act expressly excluded from application to advocates, vakils 
and attorneys admitted and enrolled by any High Court under the 
“ Letters Patent by which such Court is constituted. 


Consequently this Court was the only authority the attention of 
which the Vakils' association could invite to the conduct of Babu Par- 
bati Charan Chatterji in his capacity as a vakil. 

Pursuant to the direction and authority given by s. 27 of Act 
' No. XVIII of 1879, this Court has from time to time fixed and regulated 
I the fees payable by any party in respect of his adversary’s advocate, 
pleader, vakil or attorney. The fees so payable are, as a rule, ad valorem 
‘ fees on the amount or value of the claim. Such fees as are allowable on 
^ taxation between party and party in respect of an advocate, vakil or 
I attorney in this Court, upon all proceedings on the appellate side of this 
‘ Court, are fixed and regulated by the rules of this Court Nos. 204 to 
‘ 223, including rules 222i, 222R, and 222C. These rules had been pub- 
lished in the local official Gazette, and were in force on, and prior to, the 
“ 10th October 1892. 


“The fees allowable on taxation between party and party in respect 
‘ of an advocate, pleader, vakil or attorney in a Civil Court subordi- 
nate to this Court, upon all proceedings in such subordinate Court, are 
‘ fixed and regulated by rules 37 to 51 of Circular Order of this Court 
‘No. 9 of 1389, and the Circular Order of this Court No. 5 of 1889. 
which were published in the local official Gazette and were in force 
‘ on, and nrior to. the 10th October 1892. [502] Rule 199 of 
the rules of this Court of November 30th, 1889, which was referred to 
in the course of the arguments on behalf of Babu Parbati Charan 
Chatterji. is as follows: — ‘Any advocate, attorney and vakil on the 
‘ Roils of the Court, not under suspension, may, in this Court and with- 
out filing any vakalatnama. appear, plead and act for any other advocate, 

‘ attorney or vakil on the Rolls of the Court, not under suspension, in 
' any suit, appeal or proceeding in the Court in which such other advocate, 

‘ attorney or vakil is engaged for a client.' That rule was made by the 
‘ Court in the interests of pirties to litigation in this Court, and to enable 
‘the Court to dispose, without constant adjournments, of cases on the 
' Daily Cause Lists. Prior to the making of rule 199 an advocate, 

‘ attorney or vakil, who happened to be engaged before one Bench, could 
‘ nob have his brief held for him by an attorney or vakil in a case before 
another Bench, unless such last-mentioned attorney or vakil bad 
“ obtained and filed in the case a vakalatnama. Rule 200 of the rules of 
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this Courb of November 30th, 1889, is as follows: — No altoroey or 
“vakil, exceoc when representing an advocate or another attorney or 
" vakil shall appear or plead in any suit, appeal or proceeding in this 
** Court until he has filed a vakalatnama authorizing him to act in the 
“ matter.’ 

“ This Court, un'ler the circumstances mentioned iu rule 199, but not 
“otherwise, permits a^lvocates, attorneys and vakils to hold briefs for 
“ each other in this Court, but does not recognize, nor has it ever recog* 
“ nized, any acting in business in the Court of an advocate, attorney or 
“ vakd as the agent or partnor of any advocate, attorney or vakil 
“ uractisiug locally elsewliere. To recognize any such acting would be to 
“ open wide the door for the evasion of s. 3b of Act No. XVIII of 1879. 
“ Section 36 of Act N >. XVII I of 1879 anuUes to all legal practitioners, 
“ incluiiing advocates, attorneys, vakils, pleaders and mukhtars. One 
“ of the objects of rules 222 A and 222 B was indirectly to put a stop 
" to pra-^tices which, the Court was aware, existed, and which were 
"offences under s. 36 of Act No. XVIII of L879. The other object was 
'* to ensure, as far as the Court could, that no [503] fees to an adver- 
“ sary’s advocate, attorney or vakil should ho allowe«i on taxation between 
“ party and party, except such as had been bond fide received and 
“ retained for work done iu tfiis Court by the advocate, attorney or v.akil, 
“ and had beau received before the court’s order as to costs in the 
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particular case was made. 

“ As Mr. Cardan in the course of his argument on behalf of Babu 
“ Parbati Charan Ghatrerji drew our attention to paragraph 10 of the 
“ report of the 2 1st ot August 1879 of the Select Committee to whicli the 
Bill, which subsonuently f)eoame Act No. XVIII of 1879, was referred, 
“ we sli ill ciuote that paragraph bifore proceeding to a consideration of 
“ the evidence and the arguments in the case. The report was published 
"iu the Gazette of Inlia. Part V, of the 23rd of August 1879, at pages 
“ 841 and 842. Paragraph 10 of that report, which refers to what subse- 
" quently became s. 36 of Act No XVIII of 1879, is as follovvs : 
‘“Section 36 has bean frunsd to put a st)p to what is commonly known 
“ as the touting system— a system under which certain legal practitioners 
“ reward a mukhtar or other hanger-on of the Court who brings them 
" business by allowing him a percentage on their fees. It is obvious that 
" sue)] a system, beddes the degradation it involves to legal practitioners 
“ who resort to it as a means of obtaining business, also bolds out to the 
" miMtar or other go-between a strong temptation to retain for his 
“ emplovor, not the most skilful pleader he can get for bbe fee allowed, but 
“ the pleader who will pay him the largest commission. The only 
“ objection we have heard to the abolition of this most objectionable system 
‘ has proceeded from certain mukhtars. who urge that the commission 
" allowed them by vakils is not a remuneration for procuring the employ- 
“ ment of such vakils, but a payment for assistance rendered by them to 
" such vakils by performing certain duties which would in other cases 
" be performed by an attorney. The answer to this objection, it appears 
“ to us, is that, when the traopaction is one bona Jide of the nature thus 
"described, the mukhtar can find no difficulty in agreeing with his em- 
" ployer to receive direct from him any remuneration to which he may 
he entitled.’ 


[504] “ Section 36 of Act No. XVIII of 1879 makes it an offence for 
" any legal practitioner to tender or give to any person, whether such person 
" is a legal practitioner or not, or to consent to the retention by any person, 
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1895 whether such person is a legal practitioner or not, of any gratification for 

Ju^ 20 . procuring or having procured the eraployioent in any legal business of 

Privy << practitioner. Section 36 aiso makes it 

an offence for any person, whether a legal practitioner or not, to receive 

LOUmih, from any legal practitioner any giatiOcation in consideration of piocur- 
17 A. 498 procured his employment in any legal business. Sec- 

1 P.C.)= (Act XLV of 1860), read with 

22 I. A. 193= t* that Code, would make any person liable 

6 Sar PCJ. punished criminally as an abettor, who instigated any other 

633. ’ .. to commit an offence against s. 36 of Act XVIII of 1879. 

^ although the substantive offence under that section might not be 
committed. That such is the law is made clear by the illustration to 
^ s. 116 of the Indian Penal Code. Before dealing with the facts we 
shall consider what were the arguments addressed to us by Mr. Conlan 
^^aud Mr. Rcid, on behalf of their client. It was contended that Babu 
Parbati Gharan Chatterji was uncertain whether the signature to the 
letter of the lOth October 1892 to Mr. Newton was, or was not, his sig- 
II nature: that when the vakil was asked by the Vakils' Association whether 
he signed tbe letter himself be questioned his clerk, Nand Kishore, 

1^ on tbe subject, and the clerk, at the suggestion of the vakil, wrote 
1^ stating that he. the clerk, had signed the letter in question, and some 
others which were despatched on the 10th October 1892. It was also 
II contended that what was suggested in the letter to Mr. Newton, and 
in the letters to others, was the formation of a limited partnership 
^ between Babu Parbati Charan Chatterji and each of the persons to 
II whom a letter was sent, for the transaction of legal business in the High 
II Court. It was further contended that on the true interpretation of the 
II letter, Parbati Charan was not offering to share his fees with Mr. New- 
II ton in business, which might be sent to him by the Intters’s recommond- 
II ation or assistance, as a gratification to Mr. Newton for procuring 
II him legal business, but that [505] Parbati Charan was merely offering 

I to pay out of his fees a remuneration to Mr. Newton for such services 

II as Mr. Newton might render in preparing a brief, or instrucrions. for 
II Parbati Charan. It was also contended that the latter intended the- 
II suggested arrangement to apply only to tbo.'ie cases coming to this 
II Court in appeal in which he and Mr. Newton would be retained together 
II in the appeal in this Court, and in which each of them would file, in this 
II Court, avakalatnama. In support of this latter contention Mr. Conlan 
II relied upon the ‘corrected and unsigned printed letr.er’ which was 
||encio3ed in Parbati Obaran’s letter of explanation of tbe 15th of Djcembar 
II 1892 to the Vakils’ Association. When we asked Mr. Conlan if his client 
I* could give the name of even one legal practitioner to whom a letter so 
II corrected had been sent, he stated that Parbati Charan bad been unable 
II to give the name of any one. It will be seen. later on, that letters in the 
II form of the one sent to Mr. Newton were sent to sixteen or twenty 
II different legal practitioners, and that the despatch of such letters took 

place on three different days. 

“ It was also contended that the conduct of vakils should not be 
II judged by the same standard as that to be applied to advocates who are 
I* barristers, and that Parbati Gharan was by his proposed arrangement 
II trying to counteract the alleged illegal practices of vakils in procuring legal 
|‘ business by the payment out of their fees of remuneration to persons who 
" procured their employment in appeals and other legal business.” 

After further consideration of the arguments, and after discussing the^ 
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evidence, the judgment proceeded thus ; — “In our opinion the letter of 
“ the 10th of October 1892 was nothing else than a letter offering to re- 
munerate Mr. Newton for the procurement of legal business for Babu 
Parbati Charan Chatcerji, who thereby was inciting Mr. Newton to com- 
mit an offence which was made penal by s. 3G of Act XVIII of 1879, and 
“ we so find. W’e find tliat Babu Parbati Cliaran well knew that in send- 
ing that letter of tlie 10th of October 1892 to Mr. Newton, and 
the other letters which were sent under liis signature and by his orders 
“ [506] to other legal practitioners in tliose Provinces, he was committing 
not only a grossly improper act as a vakil, but was endeavouring lo do, 
and to induce others to do, acts which were made penal by the Indian 
Legislature, and to originate and carry on for his own benefit under tiie 
thinnest possible disguise a system of du/u/z as pernicious in its conse- 
quences as the system of dnlali which ho alleges to be in practice 
amongst the members of Vakils’ Association, and whicli he professes 
“to reprolnite. He liad been a legal practitioner since 1882, and a vakil 
of this Court since the 10th of April 1891, and could not have been 
ignoranD of tlie fact that since 18G7, this Court, wliich was established in 
18GG, luis, in the interests of suitors and of the profession to which he 
belongs, been vainly striving to put a stop to tlie system of dnlali, by 
which certain legal practitioners procure their employment in legal Imsi- 
ness bv sharinc their fees in cases lirought or sent to them with the 
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persons who for such remuneration, and entirely irrespective of their 
merits and regardless of the interests of tlie suitors, bring or send legal 
business to sucli legal practitioners. 

“ In considering what our order sliould be in tiiis case we cannot 
treat Bal)u Parbati Charan Chatterji as we might treat a young and 
inexperienced man who, in ignorance of the character of Ids act, liad 
transgressed tiie rules of professionj^l good conduct and brought himself 
“unwittingly within the reach of the criminal law; we cannot overlook 
the fact that, in order to conceal the true nature of his act. Babu Parbati 
Charan Chatterji induced his clerk, Nand Kisliore, to sign tlie letter of 
the 6th of December 1892, wliich contained false statements as to the 
facts, or the fact that Babu Parbati Charan Chatterji used that letter to 
deceive the Vakils’ Association of which he was a member : nor can 
we overlook the fact that Babu Parbati Charan Chatterji instructed 
his counsel to call Aadit Kisliore to give evidence, which he, Babu 
Parbati Charan Chatterji, must have known was false evidence. We 
regard tliose acts as aggravations of his offence. In this country, 
in which the concocting of false evidence and the preparation of 
false documents is hue of too common occurrence, it is essentially in 
[607] necessary in tlie interests of the public that the legal profession 
should be kept as pure as possible. The duty which is imposed on 
this Court in the case of advocates, vakils and attorneys of this 
Court by s. 8 of Her Majesty's Letters Patent, and in the case of 
pleaders and inukhtars holding certificates under this Court by Act 
No. XVIII of 1879, is a grave and important, no less than a painful, 
duty, which the Court must perform in the interests of the bar, of the 
public and of the proper administration of justice. 

“ Our order is that Babu Parbati Charan Chatterji be struck off the 
roll of vakils, and that he return his certificate forthwith to the Registrar 
of this Court. 

As to the other rule, oalling upon Babu Parbati Charan Chatterji to 
show cause why be should not bo directed to be prosecuted criminally, 
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we discharge ib. We sliould say thab no atfcempb was made hy or on 
behalf of Bibu Parbuti Charan Chabterji to prove that any advocate of 
this Court had expressed any approval of the letter of the 10th of 
October ld92, of the ' corrected and unsigned printed letter,' or ol the 
arrangement which Babu Parbati Charan Chatterji had suggested or of 
the course which he adopted, and that nothing has appeared in this 
^ enquiry which detracts from the goo I character which Mr. Newton bears 
' in the profession.” 

On this appeal Mr. J. H. A. Branson and Mr. G. E. A. Boss, for the 
appellant, argued that the letter of the 10th October 1892 should have 
received a consiruction more lavourable to the appellant than ib had. 
Without the application of ss. 41 and 116 of the Indian Penal Code to the 
special law of Act XVIII of 1879. s. 36. the act of the appellant in send- 
ing that letter could not have been dealt with as an infringement of the 
law , for there had not been, in fact, any tendering, giving or consenting to 
the retention of any gratification for procuring the employment of the 
appellant in legal business. The procui ing business by agency paid for the 
purpose was the evil against which a. 36 was aimed ; but a construction 
which the letter in question would hear was not that the appellant 
would directly pay for business being sent to him. but that the 
vakil whom he addressed would liave the advantage of being himself 
[508] employed, and paid, for any work that he might perform. The 
advantage that the appellant might understood to have offered was 
employment in return, there being no direct offer of payment for sending 
cases, but of payment for work that might be done for the client, of whose 
case the writer requested the guidance into his hands. However irregular 
such a participation in fees as was suggested might be, this construction 
was nob ideotical with an abetment of an offence under s. 36. Ib must be 
remembered that the present case was that of a Vakil of the High Court 
writing to another Vakil of the same Court, and writing in a manner that 
showed him to he most desirous of keeping within the law. He not only 
expivssed himself anxious to do so, but his object was to substitute a plan 
for the dalali ” system, which plan, although it might have been in itself 
reprehensible, was not in itself so clear a contravention of the law. 
That was so if this more favourable construction of the letter should be 
adopted. The reil question, however, was whether or not the appellant’s 
conduct had hesn such as to show him to be unfit to remain a vakil of the 
High Court, and such as to call for the exercise of the Court's power under 
s. 8 of the Letters Patent. It was submitted that neither in the sending 
of the letter now in question, nor iu the subsequent (ienial of the signature, 
had the appellant been guilty of conduct whicli required a sentence so 
severe as that which had been pronounced upon him by the High Court. 
That Court had considered the appellant to have aggravated the original 
offence by his subsequent conduct, but there were circumstauces which 
rendered it suitable that a mitigated sentence should be passed even if the 
same view were now taken of the appellant’s case as that which had been 
taken by the High Court. Reference was made to In the matter of F. W. 
Quarry (IJ. 

Their Lordships’ judgment was delivered by Lord Morris : — 

JUDGMENT. 

The facts giving rise to this case are few in number. It appears 
that the appellant, who was enrolled as a vakil of the High Court 
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in 1891, procured to be printed and forwarded a circular letter, in 
[ 509 ] October 1892, to, amongst other persons, a Mr. Newton, a vakil of 
the High Court, who was practising in that capacity in the District Court 
of Meerut. The letter addressed to Mr. Newton was in the following 
terms : — 

** Allahabad, 

"Dated 10th October, 1892. 

" From Parrati Chakan Chatterji, 

“ Vakil. High Court, 

Allahabad. 

* To K. A. Newton, Esq.. 

' Vakil, High Court, 

Meerut. 

" (Private and confidential.) 

" Dear Siu. 

" I hope you will pardon me for inking the liberty thus to address you 
" privately and confi<lentiaiIy for co-operation in a matter of business 
" which may, if you agr-e with me, l)o calculated to promote our noulual 
" interest. 

" Witliout, intending to boast, I venture to say that, as a vakil of the 
High Court, I claim tlie credir. of working very iiard in the interests of 
my clients whose cases are tiled by me in the High Court. Being a 
High Court Vakil yourself, now practising in the District Court, you can, 
if you choose, very easily send your clients’ cases, both civil and crinii- 
" nal, which are fit to he tiled in tiie High Court, to inc, with a brief 
statement of the same, whenever necessary, and I shall undertake to 
conduct the same here. You may, I hope, find this course more busi- 
ness like and beneticial than the other one of allowing your clients to 
drift as they like after a case is lost in the Lower Courts. 

" As a remuneration for your labours, I undertake to share with 
yourself, being a High Court vakil, the fees which maybe paid by your 
clients to me : but tlie fees ought to be settled beforehand in almost every 
case, so far as possible, so tliat wo may knoNV whether a particular case 
will pay our joint exertions or not. 

[810] * (■■ If you are a District Court pleader, the law, 1 think, pro- 
hibits me from sharing the fees of a High Court case with yourself. 

" In that event, arrangement may he made in every case witli clients 
to pay you separately for your labour in preparing briefs, Ac., in the 
case.] 

“ If you approve of the suggestions made in this private letter and 
’ intend actually to co-operate, I shall feel obliged by your signifying your 
intentions to me as early as you find convenient to do so. 

“ Lastly, I request you to treat this letter as strictly private and 
confidential. 

" Yours faithfully, 

" P. C. Chatterji, 

“ Vakil, High Court. 

By mutual consent and mutual aid. 

Great deeds are achieved and discoveries made.’ ' 

(Private and confidential.) ” 
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* loasmucb an Mr. Newton was a vakil of tbe High Court, tbo words in the circu 
lar letter wLicb are in bieckcts weio strutk cut of tbe letter sent to him. 
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1895 Their Lordships do not think it necessary to go in detail into the 

June 20, matter, because they entirely agree witli the conclusions arrived at by the 

High Court, nninely, that the letter was within section 36 of Act 
No. XVIII of 1879. 

Their Lordships also concur substantially in the conclusions arrived 
at by the High Court as regards the conduct of tlie appellant in having, 
at first, endeavoured to deny his signature to that letter, and also as regards 
the circumstances connected with the prosecution of the case before them. 
6 Sar P C J only question wliich remains to be considered is as to the amount 

punishment inflicted by the High Court. The Pligh Court directed 
appellant to be struck off the Roll of Vakils, and to return his 
certificate to the Registrar of the Higli Court. Their [511] Lord- 
ships have come to the conclusion that tliis punisliment may pro- 
perly be mitigated. It is plain that the appellant in writing the letter 
thought that he was keeping within the law. He evidently wanted to go 
as close to the limits of the law as he possibly could without violating its 
provisions. This is shown by the fact that the bracketed paragraphs in 
the letter were to be struck out or retained according as the letter was 
addressed to a vakil of the High Court or not. 

The number of letters which the appellant wrote to other persons 
besides Mr. Newton corroborates this view : for although the letters w'ere 
marked Private and Confidential,” the appellant could never have 
imagined that what he was doing would not very rapidly become known. 
He thought that he had not violated the Act ; and although he was clearly 
wrong in so thinking, their Lordships consider that it is a not; unimportant 
element in the consideration of the punishment that should be meted out 
to him, that he did not wilfully violate the Act, but considered that he 
did nob come W’ithin it. 

Upon the whole facts of the case their Lordships are of opinion that 
the Order of the High Court should be varied, by directing that the appel- 
lant be susnended from practising as a vakil for a period of four years 
from the 20th June 1893. Their Lordships will humbly advise Her 
Majesty accordingly. 

Order varied. 

Solicitors for the appellant : Messrs. Barrow and Boiiers. 


17 A. 511 (P.C.) = 22 I.A. 199 = 6 Sar P.C.J. 624. 

PRIVY COUNCIL. 

Present: 

Lords Hobliouse, Morris and Davey and Sir B. Conch. 
[On appeal from the High Court at Allahabad] 


Chajmal Das [Plaintiff) v. Bru Bhukan Lal and another 
(Defendants). [3rd May, 20th July, 1895.] 

Interest on bond debt * post, diem solvpndi,’ 

Oil the conatruotion of a written contract to reoay in two years from its date 

money with m orest at fifteen per cent, to be paid half-yearly, arrears of interest 

beine added ha f.yewly to the principal, the Judicial Committee concurred witli 

the High Court that there was no contract to pay interest at that rate after the 
date fixed foe repayment. 
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[812] Held, chat on that construction the creditor would be entitled, on default 1895 
made in the repayment, to receive interest, but. technically, as damages assess- July 20. 

ed ; and that the rate jjrimrt /ocic would be the same as that provided by the 

contract during the two years, although there is no rule of law making that rate po|VY 
necessarily the measure of the damages. The compounding of the interest after 
the expiration of the two years was disallowed, and an account was directed on COUNCIL, 
the basis that the * post diem ‘ should be simple, at 15 per cent, down to the — 
date of the plaint, and after that date at six pec cent, till payment. 17 A. Sll 

24 C 699 (706) = 1 C.W.N. 437 : 29 C. 43 (50) ; 15C.I:j.J. 684 (687) ; 16 C.L.J. 264 (P.C )- 
*16 Ind. Cas. 246 (250); I2 C.P L-R. 18; 5 C.W.N. 356 (360) : 11 Ind. Cas 342 22 I. A. 199 = 
= 14 O.C. 106 ; 13 Ind. Cas. 148 (150) = 17 C.L.J. 87 (92); 2 N.L R. 162, (P.C ) : g P.G.J. 
7 O.C. 11 (13).] 024 


Appeal from a decree (7th March 1889) of the High Court, revers- 
ing a decree (3rd September 1887) of the Subordinate Judge of Mainpuri. 

This suit was brought on the 18th "March 1887 by the appellant, a 
zamindar and mahajan of Etah in the .-Migarh district, against Narain 
Lai, Brijhhukan Lai and Kaghul)ans H-ii, described as legal lieirs of Banki 
Lai, debtor, deceased in lH7fl or 1877, who had exemited a mortgage 
bond, dated the 20tii March 1873, securing money lent to him by the 
plaintiff. With tlie defendants was joined Musaminat (lenda Puri, wife 
of Narain Lai. as (htkiiil khurij had been made in her name. She died on 
the 2nd August 1890 ; and Narain Lai died while this appeal was pend- 
ing. The claim was for Rs. 5,000 principal, and Hs. 1 1,000 interest, to 
be realized by sale of any of the property of Banki Lai, not only of that 
mortg'^ged. 

The plaint set forth the mortgage bond, which is stated in iheir 
Lordships’ judgment and added : — 

"The Rs. 5,000 fell due on tlie 21st March 1875. when the cause 
of action first accrued. ’Phe deceased debtor paid in liis lifetime Rs. 030 
towards the half-yearly interest : and afterwards Musammat Sarsuti, his 
widow, and lieiross, having succeeded to his estate, paid, on the IGMi 
April 1877, Rs. 4,340, l)y executing and registering a lease to the plaintiff 
of zamindavi villages, of which he remained in possession." 

Sarsuti died l)efore this suit was brought. The answer filed by 
Narain LJ alleged, amongst other things, that according to the accounts 
a balance would appear in favour of tlie estate, the [513] plaintiff having 
been in possession of the mortgaged viPages since the fasli year 1283. 

The rjues'ions now raised were whether the construction, placed by 
the High Court on the document of 20th March 1873^ was right, and 
whether the plaintiff was not entitled to interest 'post diem.' The matfei^ 
of the interest was raised by an issue fixed in the Court of first instance, 
and was the subject of the uitference of opinion between the original and 
the appellate Court. 

The Subordinate Judge decreed the claim. On an appeal by Narain 
Lai and Genda Puri, a Division Bench of the High Court (Edge, C.J., and 
Tyrhell, J.) gave the judgment, of which the following part is alone 
material to this report: — 

" The third point, and the really material point which was argued 
" before us, related to the i>laintifi'’s claim for interest post diem. The 

* plain construction, according to our view, of the mortgage in question, so 
far as interest is concerned, is that there was a covenant to pay theprin- 

* cipal and interest at the expiration of two years, and there was no 
** covenant to pay interest post diem. Tliere is nothing in the record from 

' which we can infer that it was the intention of the parties that post diem 
*' interest should be payable. If it was the intention of the parties that 


653 



17 All. 514 


INDIAN DECISIONS, NEW SERIES 


1895 ; 

July 20. 

* 

PRIVY ‘ 

Council. ‘ 

IT A. 5tl < 
(P.C.)= . 

22I.A. 199= . 
6 Sar. P.G.J, • 
624. 









[Yol. 


interest should be payable vast dievi, it would have been very easy to 
express that intention by the use of a few apt words to that effect. 
There is nothing here to show that it was contemplated that any interest 
post diem should be payable. It has been contended that from the 
covenant not to assign it may be inferred that it was the intention of the 
parties that interest 2?os^ dim should be payable. We do not put that 
construction upon that covenant. And even if it bore any construction 
such as suggested, we would hesitate to extend a covenant which ex- 
pressly deals with the payment of principal and interest by a subsequent 
covenant dealing with another matter. We have been referred to two 
cases decided in this Court. One of those was the case of Baldeo 
Pandaif v. Goknl (1) : and we may remark that the head-note in that 
case is to a certain extent misleading. It could [514] ‘ ‘ not have been 
found in that case that there was an express contract for the payment 
of interest after the due date. Our reading of the document 
then in question is that there was in fact no express contract of 
any kind. The terms of that contract were in some respects different 
from the present, and there were indications from the conduct of one 
of the parties that in his view the contract was that he had to pay 
post diem interest. How far that circumstance may have influenced the 
mind of the learned Judges in construing the contract we do not know. 
The other case was that of Chhab Nath v. Komta Prasad (2), The con- 
tract there again is to some extent different from the contract before us, 
and was apparently similar to that in Bnldco Panday v. Gokal Rai. 
The learned Judges in that case considered that they were bound by 
the decision of Baldeo Panday v. Gohd Rai. 

“ We do not consider, under these circumstances, that we are bound 
to construe this document as those Judges construed the document before 
them. It apuears to us that there is considerable danger attending the 
applying to one document the judicial construction whico has been, in 
a previous case, applied to another, unless the two documents are exact- 
ly in the same terms. This is a danger which has been strongly pointed 
out by the late learned Master of the Rolls in England, Sir George Jessell, 
We have come to the conclusion that there was here no contract to pay 
interest post diem. In this case, after the death of the mortgagor his 
widow granted a lease to the mortgagee for a term of ten years, and by 
that lease a portion of the rent of the land leased was to be applied by 
the mortgagee towards the satisfaction of the interest accruing or due 
under the mortgage. We do not think that we can look at that transac- 
tion as a means of putting a construction upon the mortgage in question. 
The lady was a purdnh-nashm lady, the mortgagee was her legal adviser, 
and we have no evidence to show that she had any independent advice as to 
her position or her liabilities under her deceased iuisband’s bond. The 
result is that we allow tlic appeal thus far that we hold that the mortgagee 
was not entitled [515] to any interest po.s’/ diem : that he is entitled to have 
a decree for Rs. 5,000: and that he would also be entitled, if no interest had 
been naid at all, to a decree for interest for two years : but as he admits 
that Rs. 4,706 lias been received by him as interest, \ve need not consider 
the question of interest at all. We vary the decree below by giving the 
plaintiff a decree for Rs. 5, 000, enforceable by sale of the hypothecated 
property, without any interest. Three months’ time is allowed for the 
payment of the money by the judgment-debtors from the date when our 


<l) 1 A. 603. 


(2) 7 A. 383. 
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“ decree reaches the Court below. Costs here and below will be paid by 
“ the parties in proportion to their success arui failure.” 

Mr. 0. IK. Arathoon, for the plaintiff, argued that tlie Higli Court's 
construction of the document of the 20th Marcli, 1873, was not correct. 
Interest ‘ 2^05^ diem' was in this case payable at the same rate as ante 
diem. The lease given by Sarsuti in April 1877, should have been 
considered to explain how interest was understood between the parties to 
be calculated after the expiration of the two years. Even assuming tliat 
the construction below was correct, the plaintiff slioiild have been held 
entitled to interest as damages for non-payment on, and after, the due date. 
He referred to Bakleo Pandaij v. Gckal Rni (1) [Their Lordships 
mentioned Cook v. Fowler (2) in which Lord Selborne said : — " There is 
no rule of law upon a contract for the payment of money on a certain 
day, with interest at a fixed rate down to that day, that a further con- 
tract for the continued payment of interest at the same rate is to be 
implied.”] . Mr. C. IK. Arathoon continued to the effect tliat tlie rate of 
fifteen percent, was the proper measure of damages, as a fair rate. On 
the subject of the allowance of such damages reference was niado to 
Gordillo v. Wer/nelin (3). 

Act XXXII of 1839, relating to interest on money payable at a date 
fixed in writing, was also cited (4). 

[516] The respondents did not appear. Afferwards, on July 20tli. 
their Lordships' judgment was delivered by Lord Morris: — 


1895 

July 20. 


Privy 

Council. 


17 A. 311 
(P.C.) = 

22 l.A. 199 = 
6 Sar. P.G. J . 
624. 


JUDGMENT. 

This appeal has been argued before their Lordships ex pnrte. The 
appellant, Lala Cliajinal Das, brought a suit in the Court of the Sul)or- 
dinate Judge ol Mainpuri, on a bond dated the 20th March, 1873, executed 
by Banki Lai, deceased. The respondents represent Banki Lai’s estate. 

The bond is as follows; — ” I Banki LU . . . do declare. — Tliat 

’ I owoRs. 5,000, half of which is R«i. 2,500, on account of former and 
present loans as detailod at foot, to Chajmal Das ; . . . and that, ad- 

mitting the said debt, I promise that I shall pay the said money, with 
‘interest at the rate of Re. 1-4 0 per cent, per mensem, in tsvo years ; that 
interest shall be paid six-monthly ; that in case of default in payment 
of interest on the expiry of any six months, in will be treated as princi- 
' p.tl, and being included in the principal, shall bear interest at the said 
‘ rate ; that the compound interest shall also bo added six-monthlv to 
the principal ; that all payments will bo noted on the back of the bond, 

' and if not so noted, no plea of payment, oral or supported by a recninb 
‘ or acquittance, <tc., shall be valid ; that until payment of this money 
the zamindari property in the villages specified below, belonging to 
“ me and pledged by me formerly with some other properties, shall 
‘continue pledged and liypobhecuced for this money, and shall uot be 
transferreil to any one in any manner ; and that if a transfer is made, it 
would be invalid, and this money, principal and interest, be preferentially 
’* realisable. I have received h ick the former bonds, and accept this 
bond ; no bond is held by, and no money is due to, the said creditor up 
“ to this day. ” 


(1) 1 A. (303. 7 Bnp. and Irieh Ap. Ca. H. L. (1874). p. 27. 

(3) L. R. 6 Ch. D. (1877) p. 287. 

(4| Qopalutiu V Venkata Ratwon 18 M. 175 ; Rama Reddi v. Apyati Rtddi 18 M. 
248 ; Badi Bibi Saliibnlv. Samt Billai, 18 M. 257, refer to interest. 
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Theappellanc by his plaint, dated the 18th March, 1887, alleged that 
according to the terms of the bond there was then due for principal and 
interest the sum of Rs. 26,605 ; but that, as the property of the debtor 
was insufficient to satisfy that amount, he only claimed the sum of 
Rs. 16,000, and relinquished the residue. Various questions were raised, 
and were determined by the Subordinate Judge, and, upon appeal, by the 
High Court ; but the only [517] question upon which this appeal has been 
brought is the decision on the 8th issue. This issue was as follows : — 
Is plaintiff entitled to re Jeive compound interest and interest for the 
period subsequent to the date promised for payment, for not ? " The Sub- 
ordinate Judge was of opinion that the plaintiff was entitled to receive 
compound interest as claimed. The High Court on apueal reversed that 
judgment, and held that according to the true construction of the bond no 
interest was payable after the period of two years therein stated as the 
period fixed for the payment of principal and interest, and accordingly 
ordered that the respondents should only-pay to the plaintiff the sum of 
Rs. 5,000, being the principal sum secured by the bond. Their Lordships 
are not prepared to dissent from the construction placed by the High 
Court on the bond in resnect of there being no covenant by Banki Lai 
to pay interest after the fixed period of two years from the date of the 
bond, although it is difficult to suppose that this was the intention of the 
parties to the bond. But even on that construction the plaintiff would be 
entitled, on default being made in the payment, to recover interest techni- 
cally as damages, and the rate would prima facie be the same as that 
provided by the bond during the two years, although there is no rule of 
law making that rate necessarily the measure of the damages. 

Their Lordships are of opinion that the decrees of the Subordinate 
Judge and the High Court should be discharged ; that an account ought to 
be directed by the High Court to ascertain what is due to the plaintiff on 
the bond up to the 20bh of March, 1875, adding interest to principal as 
provided by the bond ; that it ought to be declared that on the amount so 
ascertained the plaintiff is entitled to simple interest up to the date of 
the plaint at the rate of 15 per cant, per annum, and to simple interest 
at the rate of 6 percent, par annum from the date of the plaint to the date 
of payment ; and that accounts should be taken under the direction of the 
High Court on this basis ; and that the amount found to be due in the 
result to the plaintiff should be decreed to him by the High Court 
accordingly, but that the amount so decreed should not in any CSJ8] 
event exceed the sum of Rs. 16,000 claimed by the plaintiff. The defend- 
ants should pay bo the plaintiff his costs incurred in the Court of the 
Subordinate Judge in proportion to the amount recovered by him. There 
should be no costs of the appeal to the High Court. The respondents 
must pay the costa of this appeal. Their Lordships will humbly advise 
Her Majesty accordingly. 

Appeal allowed. 

Solicitors for the appellant : 

Messrs. Hamlin, Grammer & Hamlin. 
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17 A. 318 = 13 A. W.N. (1893) 115. 

APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Jufitice, and Mr. Justice Banerji. 


Jafar Husain {Dcfend-mt) v. Ran.tit Singh {Plaintiff).'^’ 

[17th April, ISUo.] 

Ciyil Procedure Code, •‘>01 — A ppeal~^Objections — WWidrawal of appeal — F'ailureof 

otjections. 

If an appeal in which objections have been filed under e. 561 of the Code of 

Civil Procedure is withdrawn, the objections cannot be heard. Pahadoor Singh 

V. Bhugwan Dass H) ; iinm Pershad Ojha v. Bharosa Kunwar (2) ; Shama 

Churn Ghose v. Rndha Krislo Chaklanuvis (3). Cootnar Puresh Xarain Hoy v. 

Messrs. R. irafsoH tC Co. (4) : Snrbhai Dayalji v. Raghunalhji Vasa7iji (5) ; 

Dhc}idi Jagannath v. The Collector of Salt Revenue and The Secretary of Statefor 

hxdia tn Council (6) and Maktab Beg v. Basan Ali (7) referred to. 

[R.. 23 A. 130 (133) ; 23 B. 092 ; 4 M. L. T. 482 (48i)0 

Thk facts of this case sufficiently appear from the judgmoot of the 
Court. 

Pandit Sundiir Lai, for the appellant. 

The Ilon'ble Mr. Colvin, Mr. D. N. Banerji and Babu Bajendro 
Nath Mulcarji, for the respondent. 

JUDGMENT. 

Edgk, C. J., and BanER.JI, J. — Pandit Sundar Lai, for the appellant, 
has withdrawn this appeal, It had been, us a matter of fact, called on, 
but it had not been argued or opened when Pandit Snndar [519] Lai 
elected to withdraw. The appeal is accordingly withdrawn. The respon- 
dent to the appeal has tiled objections under s. 561 of the Code of Civil 
Procedure. Mr. D. N. Banerji asked to be hoard in support of those 
objections. Pandit Snndar Lai objected that, ihe appeal having been 
withdrawn, there was no hearing of the appeal upon which the respondent 
was entitled to take any objection to the decree of the Court below. So 
far as this appeal is concerned, there is no essential difference between 
e, 348 of Act No. VIII of 1859 and s. 561 of the present Codeof Civil Proce- 
dure. Section 16 of the Court Fees .\ct, 1870, also points to the objections 
being argued at the hearing of the apoeal. There is a long list of authorities 
in favour of the contention raised by Pandit Sundar Lai ; those which may 
be mentioned are : — Bahadoor Singh v. Bhugwan Dass (1) ; Bam Pershad 
Ojha V. Bharosa Kunwar (2) ; Shama Charn Ghose v. Badha Kristo 
Ohaklanuvis (3) ; Cooinar Puresh Narain Boy v. Messrs. B. Watson and 
Co. (4) ; Surbhai Dayalji v. Ragunathji Vasanji (5) ; Dhondi Jagannath 
V. The Collector of Salt Revenue and The Secretary of State for India (6) 
and Maktab Beg v. Hasan Ali (7). Although a hardship arises in the 
case of II respondent who has taken advantage of the provisions of the 
Codeof Civil Projedure, and hied objections to the decree under appeal, 
instead of filing a separate appeal, when the appeal is withdrawn, so as 
to deprive the respondent of his opportunity of supporting his objections, 
still we are bound bo follow the long series of authorities, and hold that 

• PicHt Appeal, No. 319 of 1893, from a decree of Munshi Kamta Prasad, Assistant 
Collector, Ist Glass, of Bijoor, dated the 12th September 1993, 

(II N. W. P. H. C. R. (1866). 23 = (1 Agra 23). (2) 9 W.R. 328 

(3i J4 W. R. 210. (4) 23 W. R. 229. (fi) lo B. H. C. R. 397. 

(6)9B. 28. (7) 8 A. 651. 
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the respondent io this case cannot be beard in support of his objections. 
Many of the decisions, to which we have referred, were long anterior 
to the passing of Act No. XIV of 1882, and ever since than Act was 
passed, amendments to the Act have been made bv the Legislature ; 
and the Legislature must be presumed to have known the course 
of decisions to which we have referred, and to have decided that 
the respondent who takes advantage of the Code of Civil Procedure 
to object to the decree under appeal by way of objection, and not 
by way of appeal, shall run the risk of having his objections [520] 
defeated and his right of appeal barred by the etTect of the Limita- 
tion Act, 1877, and be left without any remedy against a decree which 
might be open to question. For the above reasons we are unable to hear 
the objections tiled by the respondent, and hold that they have fallen 
with the withdrawal of the appeal. 

Under s. 220 of the Code of Civil Procedure, we make an order 
directing the appellant, Syed Jafar Husain, to pay the taxed costs of this 
appeal to the respondent, Chaudbri Ranjit Singh. 


17 A. 520»1S A.W.N. (1895) 116. 

APPELLATE CIVIL. 

Before Sir John Edqe, Kt., Chief Justice, and Mr. Justice Banerjt. 

Mahabir Singh and another iPlamtiffs) v. Saira Bibi and 
ANOTHER (Defendants).* [I7th April, 1895.] 

Act A^o. 7 Vo/ 1882, {Transfer of Property Acti, $. 99~-Usufructuary mortgage — Suit by 
mortgagee for sale of equity of redemption of mortgaged property in execution of a 
decree for mesne profits and costs. 

Certain usufructuary mortgagees notj having been put in possession of the 
mortgaged property by the mortgagor sued and nbiained a decree for possession 
with mesne profits and cos»s. Uodcc this deoree the mortgagees were put in 
possession of the mortgaged property. They ihoa applied for attacbmant and 
sale of the mortgaged property in execution of tbeir decree for mesne profits and 
costs. This application was disallowed. The mortgagees then brought a suit 
for sale of the equity of redemption of the mortgaged property reserving their 
rights and interests under the mortgage EAd. that such a suit would oot lie 
as being opposed to the intention of s. 99 of the Transfer of Property Act. 1882. 
Azim-uUah'4. Najm-un-nissa (1) and Jadub Lall Shaw Ciiowdliry v. Madhub 
hall Shaw Chowdhry (2) referred to* 

[R.,35C.61 (F.B.)=6 C.L.J. 320 (329) = n C.W.N. 1011 : 4 A.LJ. 787 = A.\V.N. 
(1908) 1 = 3 M.L T. 132 ; 13 C.L J. 664 (669.= 15 C.W.N. 748 (752) =9 Ind. Cas. 
1034 (1037) : 10 C.P.L.R. 21 : 12 C.P.L.R. 26 (29) : 18 Lul. Cas. 201 (202) ; 6 
N.L.R. 20 (26) : 7 O.C. 314 (315) ; D., 29 M. 424 = 16 lil.L.J. 285.] 

The facts of this case sufficiently appear from the judgment of the 
Court. 

Mr. Abdul Baoof, for the appellants. 

Munshi Ram Prasad and Babu Durga Charan Bancrji, for the res- 
pondents. 

JUDGMENT. 

Edge, C. J., and Banerji, J. — The plaintiffs in the suit in which 
this appeal has arisen were usufructuary mortgagees under [521] a 

• First Appeal. No, 106 of 1892, from an order of Munshi Lalta Prasad, Additional 
Subordinate Judge of Ghazipur, dated the 2dtb February 1892. 

(1) IG A. 415. (2) 21 C. 34. 
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mortgage of the 19ch of June 1883. which had been made in their favor 1895 
by the defendants in the suit or by those under whom they claimed. The Aprig 17. 
piainbiffs had been kept out of possession of the mortgaged property, and 
were obliged bo bring a suit for possession. They brought a suit claim- Appel- 
ing not only possession, but a.\so mesne profits, and on tlie 30th of January LATE 

1889, tney obtained a decree for possession, for mesne profits and for costs. ' CIVIL. 

The plaintiffs-mortgagees were put in possession under the usufructuary 

mortgage of the 19bh of June 1883, in pursuance of the decree of 30th of 1^ ^ ^20 = 
January 1889. They then sought to attach for the purpose of bringing to 13 A.W.N. 
sale the mortgaged property in satisfaction of that part of their decree of U895) 116. 
the 30th of January 1889 which decreed them mesJie profits and costs. 

The Subordinate Judge befdre whom the application for attachment was 
made dismissed the application, holding that s. 99 of Act No. IV of 1882 
barred the plaintiffs’ claim to execute their decree by the sale of the mort- 
gaged propirby. That order was coufirmed on appeal by this Court, and. 
after the decision of this Court in appeal, the plaintiffs brought the suit 
out of which this appeal has arisen. In this suit they asked for a decree 
for sale of tbe equity of redemption maintaining the rights and interest of 
the plaintiffs as mortgagees. The Subordinate Judge dismissed the suit, 
holding that by reason of ss. 99 and 6(> of Act No. IV of 1882 the suit did 
nob lie. The plaintiffs brought this appeal from that decree. 

Section 99 was enacted with tlie object of preventing a mortgagee 
bringing the mortgaged property to sale except in pursuance of a decree 
obtained in a suit allowed by s. 67. Prior to the passing of Act No. 1\ 
of 1882 it was blie constant custom of mortgagees to obtain, on other 
causes of action than their mortgages, decrees for money against the 
mortgagor, to bring the mortgaged property to sale in execution of 
those money decrees, and to have it sold, reserving their rights as 
mortgagees. The result of that was that in such cases, the sale being 
notified as one in which the property to be sold was subject to a mort- 
gage, purchasers would not come forward to run the risk of harassing 
[522] litigation with the mortgagee in future suits, and tbe mortgagee 
or his benamidar was left in possession of tbe field, and in too many 
instances purchased the mortgagor’s interest in the property for a mere 
song, and having got by such sale the mortgagor’s interest for practically 
a trifling price, the mortgagee got the whole property into bis hands. 

It was found from experience that the result of such a state of things 
was that the properties passed out of the hands of mortgagors into the 
hands of mortgagees in many cases for far less tlian their value, counting 
the mortgage-debt and tbe price paid at the sale under the money decree 
together. It was also found that such a state of things encouraged liti- 
gation, and it was to provide a remedy and bo prevent tbe recurrence of 
such a state of things that s. 99 was enacted. It has been contended 
that in such case^ the plaintiffs are placed in a difficult position. They 
are not entitled to bring a suit for sale under s. 67 on tbeir mortgage, 
the mortgage being usufructuary, and it is suggested that by the time 
when they cease to be mortgagees, when s. 99 would cease to operate, 
their decree for money might be barred by limitation. 

There may be in such cases individual hardships, but the law must 
have regard to the benofit^of the greater number, and not to tbe particular 
benefit of persons in individual oases seldom occurring. There was nothing 
to prevent the respondents executing their decree of tbe 30bh of January 
1889, against property of their judgment-debtors other than the property 
the subject of the mortgage of the 19th of June 1883. We need nob 
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decide whether the olaiutiffs have now a remedy against the property of 
their judgment-debtors other than the mortgaged property. 

This suit in fact was brought not in accordance with the intention of 
the Legislature as annoiinced in s. 99 of Act No. IV of 1882, but in con- 
travention of the provisions of tliat section. We are supported in the 
view wliich we take by the decision of this Court in Azim-uUah v. Najm- 
un-nissa fl) and the decision in Jadub Lall Shaw Chowdhry v. Maduh 
Lall Shaw Chowdhrjj (2). 

We dismiss this appeal with costs. 

Appeal dismissed. 


17 A. 523 = 15 A.W.N. (1893) 117. 

[523] APPELLATE CIVIL. 

Before Sir John Edqc, Kt., Chief Justice, aiid Mr. Justice Baverji. 

Sheoharat Kuari and another (Defendants) v. Bhagwati 

Pkasad and another iPlamtiffs)r 
il8tli April, 1895.] 

Hindu laW‘-Sindu jvidow - Suit to set aside alienation by Hindu widow ^Beversioners 
—Grandsons of daughters of alienor's late husband. 

Held, in a auit to set aside an alienation mad« by a Hindu widow of property 
which had been her deceased husband's in his lifetime, that the sons of the son 
of a daughter of the alienor’s late husband were, their father and grandniobher 
being dead, reveraioners and as such entitled to sue to set aside the alienation 
made by the wiiow Krishnayyav. Pichamma{Z\ nod Babu Lai v. Nauka Bani^i) 
referred to. 

This was a suit to set aside an alienation made by a Hindu widow 
under the follovving circumstances : — One Sheo Charan Lai was owner of 
the whole of mauza Nigori and of a 2-anna share in mauza Amtari. He 
died long anterior to this suit, leaving a widow, Sheoharat Kuari, one of 
the defendants to the suit, and the son of a daughter, Gokul Prasad. The 
widow cook possession of the estate. On the 26th of May 1874. the 
widow executed a deed in favour of Gokul Prasad and his half-brother. 
Ganesh Prasad, whereby a four-anua share in Nagori was at once trans- 
ferred to them, while it was also declared that they were entitled to 
succeed to the residue of the estate on the death of the widow. In Alav 
1891, Gokul Prasad died, and subsequently on the 23rd November 1891, 
Sheoharat Kuari by a duly executed and registered deed of gift made over 
a 12-aDna share of mauza Nigori and the 2-anna share of Amtari to Nand 
Kishore, the second defendant. The plaintiffs were sons of Gokul Prasad. 
They sued to set aside the alienation to Nand Kishore, on the grounds, 
first, that the transfer was void as against them, because they were, under 
the Hindu law, bandhus of Sheo Charan Lil, and therefore his reversionary 
heirs, and, secondly, that by reason of the dee I of gife of the 26bh May 
1874, the widow had no transferable right in the property. 

The defendants resisted the suit on the grounds that the ulaintiffs 
were not under the Hindu law bandhus of Sheo Charan Lai ; [524] that 
under the deed of 26ch May 1374, the widow still had power to dispose 

•First Appeal. No. 27. of 1894. from a decree of Babu Mohan Lai, Additional Sub- 
ordinate Judge of Gorakhpur, dated the 17th November 1893. 

(1) 16 A. 416. (2) 21 C. 34. (3) 11 M. 287. (4) 22 0, 339. 
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of tbe property in question, excepting only the 4 annas of mauza Nigori ; 
and that in any case the claim for possession could not be maintained in 
the lifetime of the widow. 

The Court of first instance (Subordinate Judge of Gorakhpur) decreed 
the plaintiffs’ claim for a declaration that the alienation in question would 
not affect their interests in the property after the widow’s death. 

The defendants thereupon appealed to the High Court. 

Munshi Gobmd Prasad for the appellants. 

Mr. T. Conlan and Mr. Abdul Majid for the respondents. 

JUDGMENT. 

Edge, C. J.. and BanERJI. J. — The only question in this case is 
whether the plaintiffs were reversioners. If tliey were reversioners, they 
were entitled to maintain the suit. The last owner of the property was 
one Sheo Charan. He died leaving a widow, who made a deed of gift in 
favour of Nand Kishore, one of the appellants here, and one of the defend- 
ants to the suit. The plaintiffs are the sons of the son of a daughter of 
Sheo Charan. Their father and his mother died before suit. This case 
is governed by the decision in Krishnauya v. Pichamma (1). and is with- 
in the principle of the decision of tlie Calcutta High Court in J3ahu Lai 
V. Xankii Ham (2). We hold that these plaintiffs were bandhus, being 
bhinna (jotra sapiadas oi Sheo Charan, and, there being no one nearer, 
they were reversioners an*! entitled to maintain the suit. 

We dismiss tbe appeal with costs. 

Appeal dismissed. 
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APPELLATE CRIMIN.AL. 

Before Sir Joint PMge, Kt., Chief Justice, and 

Mr. Justice Aikman. 

♦ 

Queen-Empress v. PiiatHu and others.* 

[27th April. 1895.] 

det Vo. I of 1872 ijndian Evidence Acti. s ‘iO^Joiut trial— Staterient of co-accused 
udio pleaded guilty— Evidence. 

Wbero two out of several persou.s on their trial io a Court of Session on a 
joiot ebarfre pleaded guilty and made certaiu statements to the Court, it was 
held tbat [328] such statemeuts could not be taken into coosideratiou as 
evidence against the other accused ptrsoos. inasmuch as after pleading guilty 
tbe persons making those statements were no longer on their trial. 

[F., 22 M. 491 (493); R., 23 A. 53 (64) =20 A.W N. 192; 3 Bom. L.R. 437 (438).] 

The facts of this case sufiiciently appear from the judgment of the 
Court. 

The Offioiating Public Prosecutor (Mr. A, H. S. Heid) for the 
Crown. 

JUDGMENT. 

Edge, C, J., and Airman, J, — Pirhhu and seven other men, who 
were convicted of the offence punishable under s. 396 of the Indian Penal 

* Criminal Appeals, Nos. 807 and 843 of 1895. 

(1) 11 M. 387. (2) 22 C. 339. 
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Code, have appealed. One of them, Gobind, was convicted of abetting. 
The dacoity in question was one which was carried out by some 22 or 25 
men. They came under different leaders and from different districts of the 
country, and those who were not armed with carbines or blunderbusses 
or swords carried lathis. The villagers showed great pluck ; they assem- 
bled and boldly attacked the dacoits; one of them was killed by the dacoits, 
and several were more or less severely wounded. 

As to two of these appellants, Pirbhu and Kishan, they pleaded guilty 
in the Court of Session : and indeed it would have been useless for them 
to have attempted a defence, for, when the body of dacoits escaped, these 
two men were locked into the room in which they were, and were kept 
there until the police came. Pirbhu was armed with a blunderbuss, 
which, in tiring, burst. He has been sentenced to death, and most 
rightly sentenced. We dismiss his appeal, and, confirming the convic- 
tion and the sentence of death, direct that the senteoce be carried into 
effect. 

As to the other men, the evidence clearly shows that they took part 
ill the commission of this dacoity. It appears to us that Nathu Singh, 
the informer, gave a true account of what took place and spoke truly as 
to these appellants. His evidence is corroborated as to each of the 
appellants by one or more witnesses whose truthfulness and accuracy we 
have no reason to doubt. There is one witness for the prosecution who 
was called in the Court of Session, on whose evidence we do not rely, and 
that is Dalla, who identified all the accused at the Sessions trial. Ail 
these men, except Pirbhu, [526] Gobind and Khimmi, were sentenced to 
transportation for life. We think the Sessions Judge adopted a very 
lenient course in merely passing a sentence of transportation on these 
men. It was a most daring dacoity, and the dacoits were determined to 
carry it out regardless of life. Gobind and Khimmi have been sentenced 
to ten years’ rigorous imprisonment. As to Gobind, if the case had been 
tried by us, he would assuredly have been sentenced to transportation for 
life. There may be. a good reason in the case of Khimmi, in view of his 
youth, why a sentence of ten years was sufficient. We may mention 
that in arriving at our conclusion we have not relied on the statements of 
Pirbhu and Kishan, as they, having pleaded guilty, were not on their 
trial. Nor have we placed any reliance on the dying statement of Kirat 
Singh. It is not necessary to go into the matter, but we may say that 
we consider that his statement was not admissible in evidence. 

Some of the appellants plead that their witnesses were not examined. 
So far as we can judge from the English record, they did not call any 
witnesses at their trial. As, however, it is a frequent ground of appeal 
that the Court of Session has refused or omitted to examine witnesses for 
the defence, it would be advisable for Sessions Judges to state specifically 
in their record whether or not the accused had present witnesses, and 
whether or not the accused refused to call witnesses or elected to call 
some, and whether the witnesses whom be elected to call were examined. 
We dismiss these appeals. 

[See also Queen-Empress v. Pahuji (1) — Ed.] 


(1) 19 B. 195. 
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APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice, ayid Mr. Justice Bancrji. 

NarAINI Kuar (Plaintiff) v. Makhan LAb AND OTHERS (Defendants). 

[25th April, 1895.] 

Civil Procedure Code, ss 40-<. iOd^Application for leave to sue in forma pauperis— 
Refusal of application — Institution of regular suit^Limitation. 

When an Application for leave to sue as a pauper i* refused and the applicant 
subsequently brings a suit in the same matter on a full court lee, such suit 
dates. [32?J for the purposes of limitation, from the time of filing the plaint 
and not, from the datsof the application for leave to sue as a pauper. Aliter when, 
leave to sue as pauper having been granted, the applicant is dispaupered. 

fF.. 21 C. 8S9 (891) ; R.. 18 A. 200 (2i0) ; 159 I’.L.R. (1901) 609.] 

The facts of this case are fully stated in theiudgmeot of the Court. 
Pandit Baldeo Bnm Dave for the appellant. 

Mr. T. Gonlan aud Pandit Moti Lai for the respondents. 

.lUDGMENT. 

Edge. C. J., and BaneR.II, J.— This was a suit for possession, and 
the plaintiff claimed by right of inheritance to her father. Her father died 
on the IBbh of October 1879, and on the 2l8t of September 1891 the 
plaintiff presented an application, under s. 403 of the Code of Civil Proce- 
dure, for permission to sue as a pauper. On the 21st of November 1891, 
the Court made an order, under s. 409 of tho same Code, refusing the 
plaintiff’s application to sue as a pauper. The same Court gave the plain- 
tiff one week within whicli to pay into Court the full stamps for a non- 
pauper's suit. Neither the Code of Civil Procedure nor the Court-Fees Act 
seems to have authorized that latter order of the Court below giving a 
week’s time. The order could not have been made under s. 28 of the Court 
Fees Act, inasmuch as the application to sue as a pauper was sufffcieotly 
stamped and there was no insufficiently stamped document before the 
Court on that application. On the 28th of November 1891 the plaintiff 
tiled in Court the stamps necessary for a non-pauper's suit. The Sub- 
ordiuabe Judge dismissed the suit on ground of limitation. lie was of 
opinion that the suit could not be considered as instituted until the 
necessary stamps required by the Court-Fees Act had been tiled along with 
the plaint. He also found that twelve years prior to the payment of 
those stamps into Court adverse possession had been taken, and conse- 
quently twelve years' limitation had expired before the 28th of November, 
1891. Pandit Baldeo Ram, on the question of the construotion of Act 
No. XIV of 1882, has relied on the decision of the Privy Council in 
Skinner v. Orde (1). 

[528] The Subordinate Judge thought that that case did not apply, 
as in that case, before any adverse order had been made on the application 
for leave to sue as a paupor, the requisite stamp had been filed, whereas in 
the present case the stamps requisite for a fully stamped suit had not been 
filed in Court until after the order of refusal under s. 409 of the present 
Code of Civil Procedure had been made. 


* First Appeal, No. 47 of 1894, from a det'ree of Maulvi Muhammad Mazhar Husain 
Khan, Subordinate Judge of Mainpuri, dated the 2drd December 1693. 

(1) 2 A. 241. 


1895 

April 25. 

Appel- 

late 

Civil. 

17 A. 526 = 
13 A.W.N. 
(1893) 106. 


663 



1895 

APRIL 25 

Appel- 

late 

Civil. 

17 A. 526 = 
13 A.W.N. 
(1895) 106. 


17 All. 529 INDIAN DECISIONS, NEW SERIES [Yol. 

^ It appears bo us that the present Code of Civil Procedure makes a 
distinction between what is to happen in the case of an order being made 
under s. 409, refusing permission to the applicant to sue as a pauper, and 
the case of an order dispauperising a person already having permission to 
sue as a pauper. In the case of an order dispauperising a plaintiff, the 
Court, under s. 412, must make an order on the plaintiff to pay the Court 
fees which would have been paid if he had not been permitted to sue as 
a pauper, and the presumption is that on payment of those Court fees the 
dispauperised plaintiff could continue his suit as of the date on which it 
was first instituted. It is obvious from s. 413 that when an order of refusal 
under s. 409 is made, the suit cannot be continued as of its original institu- 
tion. When an order under s. 409 is made there is a bar to any further ap- 
plication to sue as a pauper, bub the plaintiff, having first paid the costs, if 
any. incurred by Government in opposing his application for leave to sue as 
a pauper, is allowed by that section the liberty of instituting a suit in the 
ordinary manner in respect of such right as he may have. That section 
satisfies us that under this Code, upon an order of refusal under s. 409, the 
proceedings instituted under s. 403 come to an end, and if the applicant for 
leave to sue as a pauper wishes to proceed with the vindication of his rights, 
he must sue in the ordinary course, and of course the date of the institu- 
tion of that suit would not be the date of the presentation of the applica- 
tion for leave to sue as a pauper but would be the date on which the suit 
was instituted. We are bound to hold that this suit was instituted for 
the purposes of limitation on the 28th of November 1891. and not before. 

The plaintiff had endeavoured to show that Makhan Lai and Ram 
Dyal did not take possession of any kind, much less adverse [ 329 ] 
possession, until Magh or Phagun following the death of the plaintiff’s 
father in October 1879. Magh and Phagun were respectively the January 
and February following the death. We must look to what was the posi- 
tion of affairs when Jagan Nath died, Jagan Nath had been carrying 
on an extensive business, he likewise had a zamindari, and the kharif 
rents would fall due in November and December, and it is not pretended 
on behalf of the plaintiff that she, or anyone on her behalf, took posses- 
sion on the death of her father. At the time when her father died Ram 
Dyal was living with him and Makhan Lai was living next.door. In our 
opinion the probabilities are that Ram Dyal and Makhan Lai immediately 
on the death of Jagan Nath took possession of his mercantile business 
and entered into occupation of his lands, shops and zamindari. One of 
the witnesses relied on by the plaintiff says that Makhan Lai and Ram 

Dyal took possession of the houses and shops immediately on the death 
of Jagan Nath. 

We think the circumstances make it probable that they did take 
possession, and the evidence on thenart of the defendants that possession 
was so taken is more reliable than the evidence on behalf of the plaintiff 

We hold the suit time-barred at the time when it was instituted and 
we dismiss this appeal with costs. 

Appeal dismissed. 


664 



YIII.] 


JHABBU SINGH v. GAKCiA BISHAN 
17 A. 529 = 15 A.W N. (1899) 119. 

APPELLATK CIVIL. 

Before Mr. Justice Burkitt. 


17 All. 531 


Jhabbu Singh {Applicant) v. Ganga Bishan {Objector). 

[1st May, 1895.1 

Act No. VIII of IS'JO (Gunrdifin nnd Wards Act)— Joint Uindii family— Appointment of 
yuordian of property of »»a7ior. 

lo is not comueteut to » Goiirt uiidt-r Act No. VIII of 1800 to appoint a piiar- 
dian ol ihe property of a "uuor wb i is a member of a joint Hindu family. 
Virupakshaipa v. Nilgony'>v i (1) and Shain Kuar v. Muhaminda Sahoy \'2) 
referred to. 

[Appr., 20 A. 400; R.. 6 G L.J. 383; D.. -it M. 40i (-103).] 

[530] The facts of this case sutliciently appear from tiie jutl^nient of 
the Court. 

Mr. Eoshan Lai and Mr. Hudson, for tlie appellant. 

Munshi Madho Prasiid, for the respondent. 


JUDGMENT. 


BUBKITT, J. — In this case it is admitted that the appellant and the 
father of the minor were the sons of one father, thougli by different 
mothers. Ido not comprehend wliat the learned Judge of the Court 
below means when he describes them as foster l)roihers. Tlie status of 
the family at present is that of a joint Hindu family possessed of property 
as such. The jirosumption of law to that effect is particularly strong in 
the case of brotliers. No allegation of severance or partition between 
the brothers was made by tlie resiiondent. The only thing lie said was 
that they were not on good terms with one anotiier, and occupied separate 
houses, a matter which is quite consistent witii their constituting a joint 
and undivided family. The minor having taken liis father s position in 
the family, and there being no allegation of any partition or Severn nee after 
the death of the minor's father, it is clear that the minor and his uncle, the 
appellant, are members of a joint undivided family possessed of property as 
such. 


It is not alleged that the minor possesses any property or any interest 
in any property other than his interest in the joint property of the family. 
That being ihe case, I am of opinion that under the Guardian and Wards 
Act (VIII of 1890) the Court below had no power to appoint a guardian 
of the minor’s property. It was so held by a Full Bencli of the Bombay 
High Court in the case of Virupakshappa v, Xilaanffnva fl) and by the 
Calcutta High Court in the case of Shani Kuar v. MoJuiJiunda Sahotj (2). 

In the rule of law laid down by those Courts, and in the reasons 
given for it, I fully and without reserve concur. Adopting that rule, I, 
as far as the present appeal is concerned, allow the appeal and discharge 
the order appointing the respondent, Ganga Bishan, to be guardian of the 
property of the minor. But at the same [631] lime I see no reason for 
varying that part of the order which appoints Ganga Bishan to be the 
guardian of the person of the minor. That portion of the order of the 
lower Court will stand. As appellants have partly succeeded and partly 
failed, I make no order as to costs. 


Order modified. 


• First Appeil No. 9 of 1995. from an order of H. P. D. Peoningion, E*q., 
District Judge of Fatebgarb, dated the 9lh January 1995 

fl) 19 B. 309. 12) 19 C. 801, 


1895 

May 1. 

Appel- 

late 

Civil. 

17 A, 929 = 
19 A.W-N. 
(1895J 119. 


VIII— 84 


665 



1893 

May 2. 

Appel- 

late 

Civil. 

17 A. 531 = 
15 A.W.N. 
(1895) 126. 


17 All. 532 INDIAN DECISIONS. NEW SEKIES [Vol. 

17 A. 531 = 15 A.W.N. |I895) 126. 

APPELLATE CIVIL. 

Before Sir Johi Edge, Kl. Ckipf Justice, and Mr, Justice Banerjt. 

Kala\'ATI {Plaintiff) v. Cl-IKDI Lal and otheus {Defendants)^ 

[Slid May. 1895.J 

Civil Procedure Code, s, 4fi2 ,1/inor — Citcumslances iiecessanj to truike a compromise by 
a fiuarduin or next friend ou behalf of a minor binding nu the minor. 

In order to mak-? an agreement or corapromi.se to which s. 462 of the Code of 
Civil Procedure applies a lawful agreement or compromise, it is necessary that 
the next fnei.dor guardian sliould ask the Court to condder the propo!=ed lerms 
of the ai^reetnoni. or coinpr^inise. and before making the agreement or entering 
into the c^mpfomi^e shoulu obtain permi-j^ion from the Court to enter into the 
agreement or compromise proposed. The Court should record tbo Jact 'hat such 
application ^7as made to i'. ; that the terms of the proposed agreement or com* 
prouijio were considered by the Court; and that, having regard to the interests 
of the minor, the Court granted leave to the making of the agreement or compro- 
mise. 

From the mere fact that the Court pass**'! the decree in accordance with the 
compromise it oaunot he infirred that any of those steps preliminary and neces- 
sary to the making of the decree have been taken by the Court. 

[R , -20 A. .370 (373); 31 C. Ill (119)=7 C.W.N. GS8 ; 29 M. 104 ; 3C.L J. 119 (1271 ; 
17 C.P.L.R. 153; 7 C.W.N. 90 (93i ; 1 O.C, 50(51); D.. 20 A. 98 (99i ; 8 C.L.J. 
2GG (270) ; 8 C.L J. 274 = 13 C.W.N. 163 = 4 lQd.Cas.4G7 :469) ; 11 Ind. Cas. 
105 (110).] 

The facts of this'ease sufiiciently appear from the judgment of the 
Court. 

Mr. D. N. Banerji, jMunshi Ram Prasad and Babu Dimja Charan 
Banerji, for the appellant. 

Babu Jogindro Nath Chaudhri, for the respondents. 

JUDGMENT. 

Edge, C. J., and BaneR.H, J.— This is an appeal from the decree of 
the Subordinate Judge of Aligarh. The plaintiff, who is a minor, is, 
through her guardian, the appellant. The respondents are defendants in 
the suit. The parties, after the suit had been instituted, agreed to a 
compromise. They filed the compromise in the [ 532 ] Court, and the 
compromise having been verified, the Subordinate Judge made a decree in 
the terms of compromise and thus disposed of the suit. It is no doubt 
tlie duty of the Court under s. 375 of the Code of Civil Procedure to pass 
a decree in accordance with any lawful compromise which may he 
made by the parties, so far as that compromise relates to the 
suit. But in order to see what a lawful compromise is, where a 
minor is concerned, we must turn to s. 462 of that Code. That section 
was enacted for the protection of minors, and it positively forbids any 
next friend or guardian for a suit from entering into any agreement or 
compromise on belialf (J a minor in reference to a suit in which such 
friend or guardian acts as such friend or guardian without the leave of the 
Court. The section would be entirely inoperative to atford any pro- 
tection for minors in such cases if it meant that the Court was not to 
exercise, and was not bound to exercise, a judicial discretion as to the 


* First Appea,! No. 126 of 1894, from n ilcrree of Babu Ganga Saran, Subordinate 

Judge of Aligarh, dated the 28Lh February 1894. 
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propriety, in the interests of the minor, of the agreemeot or compro- 
mise. In order to make an agreement or ^compromise to wliicli s. 462 
applies a lawful agreement or compromise, it is necessary thant the next 
friend or guardian should ask the Court to consider the proposed terms of 
the agreenient or compromise, and before making the agreement or entering 
into the compromise should obtain permission from the Court to enter 
into the agreement or compromise proposed. Further, the Court should 
record the fact tliat such application was made to it ; that the terms of tlie 
proposed agreement or compromise were considered l)y the Court ; and that 
having regard to the interests of the minor, tlie Court granted leave to tlie 
making of the agreement or compromise. From tlie mere fact tliat the 
Court passed the decree in accordance witli the compromise, it cannot he 
inferred that any of those steps preliminary and necessary to the making 
of thedecree had been taken by the Court. Indeed, looking at the proceed- 
ings in this case and tlie orders passed, it is obvious that the Court never 
considered tlie question as to whctiier the compromise was a proper one 
in the interests of tlie minor, and tlie only point to which tiie Court direct- 
ed its attention was tlie acknowledgment by tlie parties that tlie agreement 
had been made. 

[533] We allow this appeal, and, setting aside thedecree of the Court 
below, remand the suit under s. oG2 of the Code of Civil Procedure to the 
Court below, to he decided on the merits. It will bo competent for the 
guardian lo apply to the Court lor permission to compromise the suit, and 
if the Court grants leave, alter considering the question of the interests 
of the minor, and the parties agree to the compromise, it will then be the 
duty of the Court to make a decree in accordance with s. 375 of the Code 
of Civil Procedure. If the suit is tried out, the Court must take special care 
to see that justice is done to the minor, if she has any title. The costs 
of this appeal will abide the event. 

Appeal decreed und cause remanded. 
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Before Sir John Edge, Kt., Chief Justice, and Mr. Justice Bancrji. 


Mkwa Kuah {Defendant) v. BanaUSI PRASAD {PlainliJ):' 

[8tii May. 1895.] 

Civil Procedure Code. ss. 43. a — Claim for possession and for mesne profits arising out 
of one cause of action — for jyossessxon — Subsequent suit for mesne profits 

barred. 

Where a. phiicitiS sued for possession of immoveable propeiiy upon a forfeiture 
and lor rent in respect of the said properly up to the date of the alleged forfeiture, 
and. having obiaincd a decree, sutsequetiily brought a st paratc suit for sne 
profits including the period from the dale of the fnrleimre to ihe date of the in- 
stitution of the former suit. Held that the claim lor mesoe profils for the period 
above mentioned was barred by s. 43 of the Code of Civil Procedur<'. Laljt Mat 
V. Bulnsi (1) and Vtnkoba v. Subbannn (2t, leferred lo. 

CAfflrraed. 23 A- 227 tP.C.)=& C.W.N. 193=U M.LJ. 5G = 3 Bom. L.R. )54 = 7 
Bar. Sift ; Not F,. 32 M. 330 t333)=5 M.L.T. 105 = 2 Ii.d- Gas. 313 (314i ; 
Appr . U.B.R. 1904, Jst Qr., C.P.C. 42 (43) ; R., 18 A. 131 = 16 A.W.N. 2; 20 A. 
4.30 1432); 3L.B.R 66 (571; 9 O.C. 224 «226l ; 9 O.C. 322 •324).] 

* First Apresl No. 63 of 1894, fre m a dreree of Munsbi ^lata Prasad. Subordinate 

Judge of Bareilly, dated the 1st December 1890. 

(1) 3 A. 6G0. (2) 11 M. 351. 
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The facts of this case sufficiently appear from the judgment of the 
Court. 

Munshi MctdJio Prasad, for the appellant. 

Mr. T). N. Baucrji and Pandit Siiiulcir Lai, for the respondent. 

JUDGMENT. 

EdcjE, C. J,. and Banerji, J. — In this suit the plaintih claimed 
mes?ic piotits. Part of the period for which the 7 nesnc profits were 
claimed was from the 31st of January 1889 to the 23rd of Decern- 
[534] bet 1889. The plaintifl got a decree and the decree gave him 
interest on the viesJit’. profits at the rate of Rs. 12 per cent, per annum. 
The defendant has appealed from that decree. 

The first point taken on l>ehalf of the defendant was as to the plaint- 
iff’s tide. That point is not open to the defendant. She is bound by the 
decree in the previous suit, which established against her the title of the 
plaintifl to the land in question from the 3lst of January 1889. 

The second point was as to the amount of interest allowed on the 

tnesne profits. Twelve per cent, per annum is a little high, but not an 

unreasonable nor an unusual rate of interest in these provinces. On the 

question of interest we see no reason for interferinc with the discretion 
of the Courts below. 

The next point raised for the appellant is as to the plaintiff’s right 
to claim nie.snc profits for the period between the 3Zst of January 1889 
and tlie 23rd of December 1889. In tiie previous suit, which was a suit 
for ejectment on a foifeitiire, rent was claimed up to the Slst of January 
1889. That whs the date on which the forfeiture was alleged to have 
taken place, the date on which the plaintiff's right to possession was 
disputed, and from which he alleged that this defendant and the other 
defendant wrongfully held possession against him. It has been contended 
on behalf of the defendant that the nlaintiff's claim for mesne profits 
between the 31st of January 1889 and the 23rd of December 1889 is 
barred by s. 43 of Act No. XIV of l8vS2. In support of than contention 
a Full Bench ruling of this Court— ia/yj Mai v. Hulasi {!)— has been 
citeil. On the other hand, on behalf of the plaintiff-respondent it is con- 
tended that the effect of clause (a) of s. 44 of Act No. XIV of 1882 is to 
differentiate the cause of action for the recovery of land from the cause of 
action for the recovery of mesne profits in respect of that land, and the deci- 
sion of the Calcutta High Court in Lalessor Babui v. Janki Bibi (2) follow- 
ing a Full Bench [535] ruling of that Court was relied upon. The wording 
of 8S. 43 and 44 of Act No. XIV of 1882 is not happy and suggests confu- 
sion. In 8. 43 the word claim is treated as something arising out of a 
“cause of action” and as distinct from the term “cause of action.” When 
we come to s. 44 we find that “cause of action ” and “ claim ” are treated 
as synonymous. Whether it was intended by s. 44, which provides a rule 
of procedure, to enact that a claim for mesne profits and a claim to recover 
the land in respect of which the mesiie profits are olainned, cannot arise out 
of the same cause of action, we do not know. It is possible that there may 
be a case in which a party would be entitled to claim recovery of immove- 
able property and to claim mesne profits in respect of that property in 
which the cause of action might not be the same, and it may have been 
to provide for such a case as that that clause fa) of s. 44 was inserted in 
that section. Such a case does not present itself to our minds- We 

(1)3 A. 660. i2) 19 C. 615. 
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caDDot say tliat sacli a case has not arisen. What the first para- 
praoh of s. 43 enacts, so far as it is necessary to refer to it, is that— 
‘‘ Every suit shall include the whole of the claim which the plaintiff is 
entitled to make in respect of the cause of action.” In the former suit 
the cause of action in respect of which the claim for possession was made 
was, so far as the present defendant was concerned, the forfeiture entitling 
the plaintiff to possession and the wrongful keeping of the plaintiff out of 
the possession and enjoyment ol the property. Now what was toe cause of 
action for the mesne profits claimed from the defendant-appellant ? It was 
stated brietly tliat, the plaintiff being entitled by reason of the forfeiture to 
possession, this defendant wrongfully withheld possession from the 
plaintiff and deprived him of the profits of the land. It appears to us that 
there were here not two causes of action, but one and the same cause of 
action, and that the same cause of action wliich supported the plaintiff’s 
claim for possession in the previous suit siipporis his claim for profits 

in the present suit, so far as the period between the 3l8t of January 1889 
and the 23rd of December 1889 is concerned. Tim claim for possessiou 
and the claim for mesne profits in respect of the period between the 
[636] 31sb of January and the 23rd of December 1889 were claims which 
the plaintiff was in our opinion entitled to make in the former suit against 
the defendaut in respect of the cause of action on which he sued in the 
former suit within the meaning of s. 43. The previous suit was instituted 
on the 23rd of December 1889. Consequently in respect of the cause of 
action upon which the present plaintiff succeeded in obtaining a decree 
for possession in that suit he was in that suit entitled, if he had made it, 
to support his claim for nvsiie nrolibs between the date of the wrongful 
withholding of possession, namely, the 31st of .January 1889, and tho 
date when he brought that suit, namely, the 23rd of Dscember 1889. 
This view is supported by the Full J3eoch decision of this C jure referred to 
above, and by a decision of the Madras High Court in Venkoba v. 
Snbbanna (l). 

We hold that the plaintiff is, by reason of s. 43 of Act No. XIV of 
1882 and the previous suit, disentitled to claim mesne profits between the 
Slst of January 1889 and tho 23rd of December 1889 m this suit. As the 
parties cannot agree as to the amount of mesne profits to be deducted 
from the decree of tho C )urt below as tim result of our judgment, we 
remand this case to the Court below under the provisions of s. 566 of the 
Code of Civil Procedure to find what are the mesne profits to which the 
plaintiff is entitled after excluding the mesne profits for the period between 
the 3l8t of January 1889 and the 23rd of December 1889. Ten days will 
be allowed for tiling objections on the return to our order. The Court 
below may take such further evidence as may he necessary. 

Cause remanded. 
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[337] FULL BENCH. 

Before Sir John Edge, Kt., Chief JnUice, Mr. Justice Knox, Mr. Justice 
Blair, Mi. Justice Banerji, Mr. Justice Burkitt, and Mr. Justice 

Aihnan. 


Bhawani Prasad iDefeiulant) t\ Kallu and others (Plaintiffs). ' 

[I7tli June, 1895.] 

Act No. IV of ISS-J {Transfer of Property --IcO, s. f<b—Mortnage^Snit for sale on mort- 
yaye - Non-joinder of parties ^Joint Hindu family —Suit for sale on mortgage by 
father without joining sons. 


When a plaiotifl mortgagee institutes a suit for sale under s. 88 of Act No. IV 
of 1882 against his mortgagor, who is the father of sons in an undivided Hindu 
family governed by the Mitikshara, without joining as parties to the suit the 
sons of the mortgagor, of whose interests he has notice, and obtains a decree and 
an order absolute for sale against the father only, the sons can successfully sue 
for a declaration that the mortgagee decree-holder is not entitled to sell in 
execution of his decree for sale the interests of the sons in the property comprised 
in the mortgage given by the father, although the sole ground of their suit is that 
they were not parties to the suit by the mortgagee. So held by EDGE, C. J.. 
Knox, Blair, burkitt and AIKMAN. JJ. {Dissentiente Banerji, j.) 

Held, by Baner.iI, J . that where, under the circumstances above described, 
a decree has been obtained against the father alone without joining the sons, 
the sons cannot, in the suit brought by them, plead against the operation of the 
decree on their interests any pleas other th in those which they could have urged 
against the claim of the -mortgagee in order tt relieve them from liability for 
their father s debt had they been made parties to the mortgagee’s suit. 


[Diss . 27 C. 724 ; 21 M. 222*8 M.L.J. 12G ; 22 M. 207 ; I 0-C. 53 I F.. 21 A. 301 • 
R., 18 A. lOO (III) : 18 A. 320 (322) : 20 A. 110 (F.B.) ; ‘21 A. 193 = 19 A.W.n! 
27 <28) : 21 A. 356 (359); 22 A. 307 f309) : 22 A. 408 (410) ; 24 A. 211 = A.W.n! 
(1902) 21 ; 29 A. 544 = 4 A.L J. 424^A W.N, (1907) 159 ; 30 A. 256 = 5 A.L.J. 
267 = A.W.N. (1908» 106; 33 A. 7 (9)=7 A.L.J. 852 (855»=7 Tnd. Cas. 112 ; 34 
A. 519 (563i=9 A L.J. 819 (820»= 15 Ind. Cas. 126 ; 33 C. 676 = 3 C.L.J. 131; 
12 Bom.L.R. SU (817)-=7 Ind. Cas. 990 (991) ; 14 C L.J. 530 (534) ; 16 C L J. 
116 ( 11.81 = 17 Ind. Cas. 99 (lOO): 11 Ind. Cas. 8;M2 Ind. Cas. 155 (157) ; 18 Ind. 
Cis. 848 (8501 : 2 N.L.R. 90 : 7 N.L.R. 67 (68- ; 9 N.L.R. 1 -7) ; 7 O.C. 137 
il40):Gl P.K. 137 (140.; 64 P.U. 1908 = 132 P.W.R. 1908 : D. 22 A. 394 
(396) ; 25 A. 2M (F.B.) = 23 A.W.N. 21; 28 C. 617 = 5 0. W.N. 640; 21 M. 167.1 


The facts of this case are as follows ; — 

One Pemi, with his five sons, formed a join*] Hindu family, which 
owned as ancestral property a shave in a certain grove. Pemi, without 
the assent or knowledge of his sons, mortgaged the said share to Bhawani 
Prasad. The mortgagee brought a suit against Pemi upon the mortgage 
executed by him, to which suit the sons were not made parties, and 
obtained a decree against Pemi for sale of the priperty. Thereupon three 
of the sons of Pemi, Kallu, Zorawiir and Khiali, sued for a declaration 
that the decree obtained by Bhawani Prasad did no‘, affect their interests 
in the property covered by it, alleging that they were no parties to the 
suit, and had received no benefit from the loan in respect of which the 
mortgage was executed. The Court of first instance (Munsif of Bareilly) 
[538J dismissed the plaintiffs' suit. The plaintiffs appealed, and the 
lower appellate Court (Subordinate Judge of Bareilly), holding that tiie 
effect of section 85 of the Transfer of Properly Act was to render the 


• Seooml Appeal Nn. 776 of 1893. from a decree of Maulvi Jafar Husain, Suhor- 
diiiate Judg- of Bareilly, dafed tho 27th April ltlJ3, reversing a decree of Maulvi Ahmad 
Ali Khaa, Munsif of Bireilly, d.iced tho ISth December 1892. 
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decree ineffectual as against the shares of tlie sons, decreed tlio appeal, 
and gave the plaintiffs tlie declaration claimed. The defendant, mort- 
gagee. appealed to the High Court. 

The appeal came on for hearing l)efore a Bench consisting of Knox 
and Blair, JJ., and it was argued that the point in issue was concluded by 
the judgment of tlie Court in tin case of Badri Prasad v. Madayi Lai flj. 
But as it was contended on belialf of the appellant that the ruling referred 
to above was not necessarily decisive of the particular noint, and that the 
passages relied upon by the resnondents might possibly bo considered as 
the appeal was referred to the Chief Justice for the appointment 
of a Bench of three or more Judges for its decision. Upon this reference 
a Bench consisting of Blair, Banerji and Burkii.b, JJ., was constituted, 
which Bench in its turn made the following order of reference to the 
Full Bench of the wliole Court : — 

We refer the following question for decision to a Full Bench of the 
whole Court : — 


“ When a plaintiff mortgagee institutes a suit for sale under s. 8<S of 
Act No. IV of 1B8‘2 against his mortgagor, who is the father of sons in an 
undivided Hindu family governed l)y the Mitakshara, witijout joining as 
parties to the suit the sons of the mortgagor, of whose interests in the 
mortgaged property ho lias notice, and obtains a decree and an ordei' 
absolute for sale against the fatlior only, can the sons successfully sue for 
a declaration tliat the mortgagee decioe-liolder is not entitled to sell their 
interests in the mortgaged property in execution of that decree, the sole 
ground of their suit being that they were not parties to the suit of the 
mortgagor ? ” 

Babu Jogin'ho Nath Chaudhn. lor the aiipellant. 

Pandit Stindar Lai, for the rosiondenls. 

On this reference tlie following ludguients wore delivered by tlie Full 
Bench : — 


JUDOM HKT. 


[539] BaN'EUJI, J. — The circumstances which have given ri-e to the 
suit in this case are these. One Pemi, with his live sons, formed a joint 
Hindu family governed hy the Mitakshara law, owning a share in a grove 
whicli has been found to ho tlie ancestral property of the joint family. 
He and his hrotlier. since deceased, borrowed some money from Bhawani 
Prasad, the appellant, and for the amount so borrowed they executed a 
simple mortgage of the grove in favour of Bliawani Prasad. Bliaw.ini 
Prasad brought h suit on his mortgage, making Pemi and tlie legal reiire- 
sentative of his brother the otily defendants to the suit, and on the 23rd 
of February 1892 he obtained a decree for the sale of the mortgaged pro- 
perty under s. 88 of the Transfer of Property Act, 1882. On his applying 
under s. 89 of ths Act for an order absolute for sale, three of the 
sons of Pemi, the respondents to this appeal, objected to the 
making of the order. Tlieiu objection having been disallowed, they 
lirought the present suit claiming a declaration that their interests 
in the mortgaged property were exempt from liability for tlie decree. 
The main ground of tlieir claim was that they were not parties to the 
suit in which the decree was passed. They did not deny the fact of the 
debt, and they did not allege that the debt was incuiTed by Pemi for 
immoral or impious purposes. The Court of first instance dismissed the 
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suit, on tlie ground that the plaintifl's liad not even asserted, much less 
proved, that the debt of tiieir father was tainted with immorality. On 
appeal, the lower at>pellate Court set aside the decree of the Munsif and 
decreed the claim, holding tliat, as the plaintiffs were not joined as parties 
to Bhawani Prasad's suit, the decree obtained by him was not capable of 
execution as against their interests in the mortgaged proi^erty. 

The correctness of this decision has been assailed in this second 
appeal, and the question which we have to consider upon this reference 
to the Full Bench is substanfialK’ this : — Whether ihe plaintiffs can suc- 
ceed in tlieir suit on the solitary ground that they were no'r parties to 
Bluiwani Prasad’s suit against their father, or they muso also establish, 
either that their father did not incur any debt, or that the debt was one 
which by reason of their pious obligation as Hindu sons they were nob 
legally bound to pav. 

[340] The question is one of difficulty, and my dilliculty in consider- 
ing it has b.^en enhanced l)y reason of certain observations contained in 
the judgment of tlie learned Chief Justice in the case of Badri Praaad v. 
Madav Lai (1) which, it is said, have practically decide! it. At uage 83 
the learned Chief Justice is reported to have said If the plaintiffs in 
this suit, which was commenced after tlie Transfer of Prope ty Act, 1882, 
came into force, having notice tliat tlie sons had an interest in the 
property had omitted to join them, they could have obtained a decree 
against the father's interest only and could not have obtained a decree for 
sale which would have affected the interests of the sons in the mortgaged 
property.” These observations are not in my judgment conclusive 
of the question wiiich we have to decide upon this reference. This 
particular question did not arise nor was it involved in the case of 
Badri Prasad v. Madaii Lai, and could not consequently be 
determined in that case. The questions which were considered and 
decided in that case were, first, whether “ the sons in a joint Hindu 
family could be sued along with their father upon a mortgage bond given 
by the father alone," and, secondly, what was the nature of the decree 
to which the mortgagee was entitled. In dealing with the second 
question, the learned Chief Justice made the observations to which I have 
referred above, and it seems to me that they were only some of the 
reasons which induced him to make the decree which was nassed in that 
case. As such, they can only be treated as expressions of opinion and 
not as a judicial determination of the question now under consideration. 
My learned brothers Knox and Blair, or either of thorn, apparently held 
this opinion when they referred the case to a Bench of three Judges, and 
had probably some liesitation in accepting the dictum of the learned 
Chief Justice, otherwise there was evidently no reason for their making 
that reference. At the hearing of the case before my brothers Blair and 
Burkitt and myself, I understood those learned Judges to be of the 
opinion that the present question was not concluded by the authority of 
the Full Bench ruling relerred to above. The question is therefore res 
Integra and must be decided on its own merits. I [311] may add that in 
the view which I take of this case, the observations of the learned 
Chief Justice leave the present question wholly untouched. 

Tliere can be no doubt that as the plaintiffs to this suit had an 
interest in the property comprised in the mortgage made in favour of 
Bhawani Prasad, they were, under s. 85 of Act No. IV of 1882, necessary 
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parties to the suit brought by Bhawani Prasad to enforce that mortgage. 
It seems that, by reason of the omission to implead them, Bhawani 
Prasad’s suit was, according to the ruling of the majority of the Full 
Bench in Matadin Kasodhan v. Kazim Husain (1), liable to dismissal. 
It may also be that if lie could at all obtain a decree for sale in that suit, 
that decree should have been eonlined to the interei^ts of the father only. 
He has, however, obtained a decree for the sale of tlio whole of the mort- 
gaged property ; and the question wo have to consider is — what was the 
effect of the omission to join as parties the sons of the iiiortgagor upon 
the decree so obtained and upon the interests of the sons in the mort- 
gaged property ? 

Ordinarily every person who lias tlio right to redeem a mortgage 
should be allowed an opportunity to exercise that right, and, if such o[)por' 
tunity is not afforded to him, he continues to retain that right until it 
becomes barred by the operation of the law of limitation. If a sale be 
held before he is foreclosed of his right of redemption, the .sale cannot 
pass to the purchaser his interests in the property. The consequence 
therefore of an omission to join in the mortgagee’s suit for sale persons 
who wore necessary parties to it is. that the right of redemption of those 
persons is preserved to them, and that they are entitled to exercise that 
right until it has been foreclosed liy suit or has become barred by ofilux 
of time. 

A Hindu son governed by tlio ^^ital<shara law, however, stands on a 
somewhat different footing. It has been established by the decisions of 
their Lordships of the Privy Council tiiat it is the pious duty of the son 
to pay his father’s debts not incurred for purposes of immorality out of 
the ancestral estate in which the son has an interest, and the obliga- 
tion attaches to the son equally whether [512] the debts arc or are not 
secured by a mortgage of the whole of the ancestral estate. It is also an 
established proposition that an alienation of the ancestral estate made by 
the father in consideration of sucli debts is binding on the interests 
of the son, and that an auction sale of the ancestral estate effected at 
the instance of a creditor of the father for the realisation of such debts 
passes to the purchaser the interests of the son also. In Nanoini Babiui- 
sin Modhun Mohun (2) their Lordships said: — “The decisions have 
for some time established the principle that the sons cannot set up their 
rights against their father’s alienation for an ancestral debt or against the 
creditor’s remedies for their debts if not tainted with immorality.” And 
it was held by the Full Bench of this Court in Badri Prasad v. Madan 
Lai (3) that they cannot do so even in the lifetime of the father. The 
only grounds on which a son can escape liability for debts incurred by 
his father, or can claim that a sale of the ancestral estate effected for the 
realisation of the debts of the father did not affect the son’s interests in 
the estate, are that the debts were not, as a matter of fact, incurred by 
the father, or that they were not subsisting debts, or that they were 
such as by reason of his pious obligation as a Hindu son he was not 
liable to pay. These being the only grounds on which a son can be 
relieved of his liability for his father’s debts, he may set them up in answer 
to the creditor’s suit, if he be made a party to that suit, or he may bring 
a suit of his own, if he was not impleaded in the suit of the creditor. But 
in either case those are the only grounds available to him, and they are 
available to him, both before sale or jiUor a sale has taken j)lac 0 at the 
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instance of the creditor. Their Lordships of the Privy Council said in 
Nammi Bahuasin v. Modhnn Mohun (1) : — “It appears to their Lord- 
ships that sufficient care has not always been taken to distinguish be- 
tween tlie question how far the entirety of the joint estate is liable to 
answer the fathers debt and the question how far the sons can be preclud- 
ed by proceedings taken by or against the fatlier alone from disputing the 
liability. If his debt was of a nature to support a sale of the entirety, he 
might legally have sold it without suit, or the creditor [543] might legal- 
ly procure a sale of it by suit. All the sons can claim is that, not being 
parties to the sale or execution proceedings, they ought not to be barred 
from trying the fact or the nature of the debt in a suit of their own.” 

Now, has the Transfer of Property Act, 1882, in any way superseded 
or modified the principles of Hindu law thus enunciated by their Lord- 
ships of the Privy Council ? Unless there are clear and unmistakable 
indications in the Act itself of the intentions of the Legislature on the 
subject, one should hesitate to answer that question in the affirmative. 
Such indications are, in my judgment, not afforded by the provisions of 
s. 85. In Navidar Chaudhri v. Karam Baji (2) Mr. Justice Straight said, 
with reference to that section, with the concurrence of Mr. Justice 
Tyrrell : — “ Section 85 of the Transfer of Property \ct which is now in 
force only applies a principle which was long before recognised by the 
Courts of this country, and is a principle to which, in justice, equity and 
good conscience, it seems to me those Courts were bound to give effect.” 
In this view I also fully concur, and this seems to me to be the 
inference which arises from the following obseiwations of the learned 
Chief Justice in Matadm Kasodhan v. Kazim Husain (3). At page 
453 he said: — “The decisions to which I have referred show, and 
I think rightly, that, as well before as since Act IV of 1882 came into force, 
a mortgagee had no right to bring mortgaged property to sale under 
his mortgage without redeeming the prior mortgage, if any, or affording 
the subsequent mortgagee, if any, an opportunity to redeem, and that 
in a suit by a mortgagee for sale on his mortgage the other mort- 
gagees. whether prior or subsequent, were necessary parties.” The same 
inference arises from most of the cases collected in the judgment of 
the learned Chief Justice in that case. In my opinion s. 85 only 
formulates what has always been the rule of procedure, namely, that 
“ all persons whose interests are sought to be prejudicially affected by a 
suit should be made parties, unless their interests are sufficiently repre- 
sented and protected by other parties to the suit. (Mitford on Pleadings, 
pp. 163 and 164.) And it is because that rule was not strictly observed by 
[544] the Courts, especially in these provinces, and endless litigation was 
the consequence, that the Legislature seems to have enacted s. 85 to 
emphasize and enforce the rule. That section does not, in my judgment, 
lay down any rule of substantive law. There is therefore no warrant for 
the contention that a decree obtained in violation of the provisions of that 
section is a void decree. Such a decree is only voidable at the instance 
of the persons who were not parties to the suit in which it was passed. 
As s. 85 does not enunciate a new rule of procedure, the enactment of 
that section, cannot and does not affect the rule laid down by their Lord- 
ships of the Privy Council, and that rule applies as much to decrees 
obtained against a father after the passing of Act No. IV of 1882, as to 
those obtained before the passing of that Act. As I have said above, a 
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Hindu son to whom the Mitakshara law applies cannot, according to the 
decisions of the Privy Council, avoid the effect of a decree obtained 
against his father except on the grounds that the debt in respect 
of which the decree was passed was not in fact incurred by the father, 
or, if it was incurred by him and was a subsisting debt, that it was 
incurred for an immoral and impious purpose. There is no other ground 
under the Hindu law on which he can avoid liability for the obligation 
which that law casts on him in respect of his father s debts. Those 
are the only grounds on which he could have resisted the creditor’s suit 
had he been made a party to it, and as the eff ect of the omission to make 
him a party '.o tlie creditor's suit was not to render the decree passed in 
that suit absolutely null and void, but only to relegate tlic son back to 
the position in which he was before the suit was brought, I (ail to see 
how he can, after a decree has I)een passed, urge any plea in respect of 
the debt which he could not have put forward before the decree. It has 
been contended that a decree for sale in respect of a mortgage debt 
stands on a different footing from the debt itself, and that, although a son 
may bo bound to pay a debt to which he was not a party, he cun claim 
exemption from liability for the decree passed in respect of that debt on tlie 
sole ground that lie was not a party to the suit in which the decree 
was passed. Assuming this contention to bo correct, it must, to be 
consistent, apply, in the case of a Hindu [545] son governed by 
the Mitakshara, as much to a simple decree for money as to a decree for 
the sale of mortgaged properly. Both these descriptions of decrees are, it 
is true, not alike in all their incidents, but their effect as judgment-debts 
due by the fatiier on the interests of the son in joint ancestral property is, 
according to iheir Lordships of the Privy Council, the same. In the case 
of persons other than Hindus governed by the Mitakshara, a sale held in 
execution of a simple decree for money obtained against the father alone 
cannot pass tlie interest of the son in property owned jointly by the 
father and the son, but, in the case of a son to whom the Mitakshara 
law applies, it cannot, in the face of the decisions of the Privy Council, 
be contended tor a moment that the son can avoid the effect of 
a sale held in execution of such a decree on his own interests in 
the ancestral property on the ground that he was not a party to 
the suit and the execution proceedings. If he cannot do so in respect 
of a sale held in execution of a simple money decree, he is equally dis- 
entitled to do so in respect of a sale held in execution of a decree for sale 
under a mortgage. It has been held by a Full Bench of this Court in 
Fateh Chand v. Muhammad Bakhsk (1) that a decree for sale under s. 88 
of Act No. IV of 1882 is “ one form of a decree for payment of a debt” 
(at page 268). Where such a decree has bten passed against the father of 
Hindu sons governed by the Mitakshara law it is a decree for the payment 
of a debt of the father, and the obligation which attaches to a son in 
respect of all debts of the father not tainted with immorality attaches to 
this debt also. A son cannot therefore be in a better position in respect of 
a decree for sale than he would be in respect of any other debt of the father. 
The son’s obligation has, as held by their Lordships of the Privy Council, 
reference only to the nature of the debt, and is unaffected by the pro- 
cedure resorted to by the creditor for the enforcement of the debt. It 
is imposed on him by law by I'eason of his being the son of his father, and 
not by reason of a decree having been passed against the father ; and, if the 
debt to which tlio decree obtained against the father relates is a debt which is 
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binding on the son by reason of his pious obligation as a Hindu son, the 
[346] decree so obtained is binding on the interests of the son also. I am 
not aware of any authority, nor has any been cited to us, for the conten- 
tion that during thn lifetime of the father it is necessary for a creditor of 
the father to establish the son’s obligation by a suit against the son. 
The ruling in Lnchmi Narain v. Kiniji Lai (l) which was not cited at the 
hearing, but which is supposed to have a bearing on the present question, 
is not inconsistent with what I have said above. That was a case in which 
a simple decree for money had been obtained against the father, and after 
the death of the father execution of the decree was sought against the 
sons under s. 234 of Act No. XIV of 1882, as his legal representatives, 
by attachment of joint ancestral property which had not been attached in 
the lifetime of tlie fatlier. It was held that as the property liad passed to 
the son by right of survivorship it was not assets of the deceased father 
in the hands of the sons as his heirs or legal representatives, and could 
not be attached as such. It was further held that the liability of a legal 
representative under s. 234 of x\ct No. XIV of 1882, to the extent of the 
assets of the deceased judgment-debtor which had come into his hands and 
had not been duly disposed of, stood on a principle different from that 
of the pious obligation of a Hindu son to pay his fathers debts not 
tainted .with immorality, and that the question of such pious obligation 
could not bo raised in and determined by the Court executing the 
decree against the sons as the legal representatives of their father. That 
case was decided upon a principle perfectly distinct from that which is 
applicable to this case, and there is not the remotest analogy between that 
case and this. The fact seems to have been overlooked that in the case 
before us the question of the liability of tho interest of the plaintiffs 
in joint ancestral property for the debt of their father, in respect of 
which Bhawani Prasad has o’otained his decree, has been raised not in 
execution of that decree, but in a suit brought by the sons. Such a suit 
must, like every other suit, stand or fall with the strength or weakness of 
the title of the plaintiffs themselves, and, as the sons of a Hindu father 
governed by the Mitaksbara law are nob entitled to claim exemption from 
liability [347] for their father’s debts on any grounds other than those laid 
down by the Privy Council, they cannot succeed in their suit simply on the 
ground that they were nob parties to the suit of the creditor. Section 99 
of Act No. IV of 1882 also cannot help the plaintiffs. All that s. 99 pro- 
vides is that a mortgagee cannot bring to sale the property mortgaged to 
him otherwise than by instituting a suit for sale under s. 67, and that he 
cannot sell up a bare equity of redemption. A suit under s. 67 was 
brought by Bhawani Prasad the appellant, and he has obtained a decree 
for the sale of the mortgaged property. The circumstances of tlio plain- 
tiffs not having been joined in that suit only leaves it open to them to 
try the fact or the nature of the debt in a suit of their own, as held by 
the Privy Council, or to exercise their right of redemption. In the 
case of a subsequent incumbrancer it was held in Namdar Chaudri v. 
Karam Eaji (2), which was a case under Act No. IV of 1882, that 
the result of the subsequent incumbrancer having been left out of the 
suit of a prior mortgagee, would be that his right to redeem the prior 
mortgage would .remaiu-unaffected. Tho rule in England as regards sub- 
sequent incumbrancers is thus stated in Oooto on Mortgages, Vol. II, 
p;i094:— “A mortgagee who brings an action of foreclosure or sale, whether- 

(1) 16 A. 449. “■ - (2) 13 A. Uie; 
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he is first or any subsequent iucumbrancer, and whether of a legal or 
equitable estate, must make every incumbrancer subsequent to himself a 
party to his suit, not withstanding. With respect to incumbraocos subse- 
quent to the mortgage, but prior to the commencement of the action, the 
rule appears to 1)Q that the decree of foreclosure will bind all those who are 
parties tothe action, but not the ivst, and it is a general rule tomake all such 
incumbrancers parties, and it seems indeed that they are necessary parties 
to the suit. .\nd, consequently, a second mortgagee or other subsequent 
incumbrancer who is not a party to the action may, on payment of the first 
mortgage debt and costs, redeem the first mortgagee after the decree obtain- 
ed, although the first mortgagee had no notice of the other incumbrances at 
the time of the decree. ’ It was conceded by Mr. Sundar Lai that, except 
in Janki Prasad v. Kishen Dut (1) no Court has held since the 
[548] Transfer of Property Act, 1882, came into force in July 1882, tliat 
the consequence of the omission to join a subsequent incumbrancer in a 
prior mortgagee’s suit i.s bo confer on the subsequent incumbrancer any 
higher right than that of redeeming the prior mortgage. It is, however, 
not necessary to go into that question for the purpose of the present suit. 
In my judgment when a decree has been obtained against the father, whe- 
ther in respect of a simple money debt or in respect of a mortgage of the 
ancestral property, his sons cannot by a suit of their own claim exemption 
of their interests in the property from liability for the decree on any ground 
other than that of the immoral nature of the del)b, or the non-existence of 
the debt, or the operation of the law of limitation, and they cannot claim 
such exemption mornly on the ground that they were not parties to 
the creditor’s suit. In the case of a mortgage, if they were not parties 
to the creditor’s suit for sale and they do not impeach the validity 
of the mortgage, they can only claim to he afforded an opportunity 
to redeem the mortgage, and tliereby to discharge the father’s debt, 
and this they are entitled to do both before sale and after a sale 
has taken place. Similarly, in the case of foreclosure of a mortgage by 
conditional sale to which Mr. Sandor Lai referred in his argument, if the 
sons were not parties to the mortgagee’s suit, they can equally claim to 
redeem the mortgage ; so that a Hindu son would not in respect of the 
light of redemption be in any case in a worse position than any of the 
persons mentioned in s. 91 of Act No. IV of 1882. Any other conclu- 
sion will lead to serious anomalies. In the case of an unsecured debt 
of the father not tainted with immorality, bis creditor may bring to sale 
the whole of the ancestral estate, and such sale will pass the entirety of 
the estate to the purchaser, even when the sons were not parties to the 
creditor’s suit ; but. according to Mr. Sundar Lai's contention, in the 
case of a debt secured by a mortgage, if a decree be obtained without 
making the sons parties to the creditor’s suit, the creditor will not be 
competent to sell up the interests of the sons and will be in a worse posi- 
tion than an unsecured creditor. Again, if the father chose to sell the 
ancestral estate in lieu of the anaouot of a mortgage of that estate effected 
by him for purposes which were not immoral or impious, there can be no 
[S49] doubt that such sale would convey the interests of his sons also. 
But, according to Mr. Sundar LaVs contention, if the mortgagee, whose 
fights under the mortgage are not certainly inferior to those of the mort- 
gagor, procured a sale of the mortgaged property by suic, without joining 
the SODS in the suit, the sale would be limited to the interests of the 
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father only. Farther, if the mortgagee relioqui-^hed hig rights as such and 
took a simple decree for money against the father alone, he would be 
entitled to sell up the iaterests of the sous also ; but if he took a decree 
upon his mortgage he would not, according to the contention of the res- 
pondents, be entitle I toobtain a sila of those interests. It is difficult 
to bilieve that the Lagislature in enacting s. 85 of the Transfer of Pro- 
perty Aer., 183!^, inteoiled to create such anomalies. It is said that the 
creditor will not hj without his remedy, and that he will still be able to 
bring a suit against the sons to enforce his mortgage against their 
interests in the ancestral estate on the ground of their pious obligation to 
pay their father’s debts. It cannot possibly be held that no remedy 
will be open to the creditor, as such a decision will render the rulings 
of their Lordships of the Privy Council on the question of the liability of 
Hindu sons in resnect of their father’s debts wholly nugatory. But, 
even assuming that a remedy will, as it must, be still open to the creditor, 
the result will be to foster and bring about an increase of litigation, which 
it was undoubteilly the object of s. 85 to prevent. Every son whom a 
creditor of his father may have omitted to join in his suit against the 
father would be able to avoid and delay the sale of his interests in the ances- 
tral estate by bringing a suit on the ground of such omission, although he 
might have nothing to urge in respect of his father’s debts. If the father 
happened to have several sons, each of them might bring a separate suit 
of this kind. In such cases the creditor would have to briug suits against 
the sons to which the sons may have no answer. The result would be the 
institution of numerous suits which would otherwise have been wholly 
unnecessary. No doubt a mortgagee bringing a suit for the sale of ancestral 
property against the father should join as parties to his suit the sons 
of the mortgagor of whose interests he has notice, in order that the decree 
passed in the suit may be [550] binding on the sons as a decree for the 
payment of their father’s debt and future litigation may thus be avoided. 
If such a mortgagee violates the provisions of s. 85 of Act No. IV of 1882 
by not impleading the sons, he may thereby run the risk of his suit being 
dismissed with costs for non-joinder of necessary parties. He may also 
run the risk of the decree for sale being confined to the interest of the 
father only. He undoubtedly runs the risk of the question of the fact and 
the nature of the debt being subsequently raised and reopened by the sons 
in a suit of tbeir own. But where, as in this case, a decree has been 
obtained against the father alone without joining the sons, the sons cannot, 
in my judgment, plead against the operation of the decree on their interest 
any pleas other than those which they could have urged against the claim 
of the mortgacee in order to relieve themselves from liability for their father’s 
debt bad they been made parties to the mortgagee’s suit. I fail to see 
how the conclusion at which I have arrived can have the effect of render- 
ing 8. 85 practically inapplicable to Hindus governed by the Mitakshara 
law. On the contrary, the opposite view will, as I have shown above, not 
only militate against the rules of Hindu law, neutralise the effect of the 
several rulings of the Judicial Committee of the Privy Council, and 
create anomalies which the Legislature certainly never contemplated, but 
will also promote, in many cases, needless litigation contrary to the 
avowed object of s. 85 of Act No. IV of 1882. For the above reasons I 
would answer in the negative the question referred to the Full Bench, and 
1 extremely regret that this conclusion is not, as I understand, in accord- 
ance with the views of my learned and honourable colleagues. 

Edge, C.J. — The plaintiffs, who are respondents to this appeal, 
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were and are, with their father Pemi, members of a joint Hindu family, 
and, as such, were and are, with their father, co-parceners in certain 
ancestral property of the joint family. The defendant Bhawani Prasad, 
who is the appellant in this appeal, brought, upon a mortgage of 
the family property which had been made in his favour by Pemi, a 
suit, in 1892, for sale under chapter IV of the Transfer of Property 
Act, 1882 (Act No. IV of 1882). Although Bhawani Prasad had, 
when he brought this suit for sale, notice that the sons tS5l] of Pemi were 
interested in the property comprised in his mortgage, he did not make 
them parties to the suit. Notwithstanding that the sons of Pemi were not 
parties to that suit, Bhawani Prasad obtained a decree under s. 88 of the 
Transfer of Property Act, 1832, for sale of the joint family property, 
and attempted to execute that decree by sale of not only Pemi’s interest 
in the joint family property, but the interests of the sons in that pro- 
perty. The sons of Pemi thereupon brought the suit in which this appeal 
has arisen, praying that their share in the joint family property might 
bo exempted from sale in execution of Bhawani Prasad's decree. The 
sons did not allege, and in my opinion there was no necessity for them 
to allege in this suit, that the debt in respect of which Bhawani Prasad 
had obtained hU decree had been tainted with immorality. I am further of 
opinion, for reasons which will appear later on, that an issue as to whether 
the debt upon which Bhawani Prasad obtained his decree for sale was or 
was not tainted with immorality would have been an irrelevant issue in this 
suit, in which the simple question is not — was that debt one which, owing to 
the pious duty of a Hindu son to pay his father’s debts which are not tainted 
with immorality, the sons were under a legal obligation to pay? but is, — 
can that legal obligation he enforced by a suit for sale brought under 
chapter IV of Act IV of 1882, to which suit the sons were not parties ? 
A simple decree for money can be made under the Code of Civil Procedure; 
it gives no priority to tlie decree-holder over other judgment-creditors of 
the judgment-debtor, and confers no right on a purchaser under it against 
mortgagees, except such right as the judgment-debtor had, namely, a right 
to redeem the mortgaged property. A decree for sale, on the other band, 
can be made only under chapter IV of Act No. IV of 1882. It creates a 
lien, and gives priority over all holders of simple decrees for money, and 
settles the amount on payment of which a co-parcener or other person 
mentioned in s. 91 of that Act may redeem the mortgaged property, and if 
there are other mortgagees of the property, the priorities of redemption, and 
orders that if such amount bo not paid hy the defendant or defendants on 
or before a day to be fixed within a limited period by the Court, the pro- 
perty [552] shall be sold. The purchaser under a decree for sale takes the 
property freed from all rights, mortgages and charges of parties to the suit 
for sale, and the parties to that suit must bo all those persons having an 
interest in the property of whose interest the plaintiff in such suit has 
notice. In is obvious that the title which passes on a sale under a decree 
for sale is more certain, and consequently more valuable, than is the title 
which passes on a sale in execution of a simple decree for money, and 
that a decree for sale is a more valuable security to the creditor than is a 
simple decree for money. In order to prevent the recurrence of cases of 
gross hardship, and so far as possible to remove all grounds for endless 
and exhausting litigation theretofore the rule, the Legislature, iu s. 99 of 
Act No. IV of 1882, enacted that no mortgagee should be entitled to bring 
the mortgaged property to sale except by a suit under s. 67 of that Act. 
One of the suits which may be brought under s. 67 is a suit for sale. 
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Section 67 and 8. 85 are two of the sections included in chapter IV of 
that Act. Section 85 is as follows : — 

" Subject to the lu’ovisions of the Code of Civil Procedure, s. 437, all 
uersons having; an interest in the property comprised in a morti^age mnU 
be joined as parties to any suit under the chapter relating to such mort- 
gage: Provided that the plaintiff has notice of such interests.” Section 
437 of the Code of Civil Procedure enacts that : — “ In all suits concerning 
property vested in a trustee, executor or administrator, when the conten- 
tion is l^etween the persons beneficially interested in such property and 
a third person, the trustee, executor or administrator sliall represent the 
persons so interested, and it shall not be necessary to make them parties to 
the suit. But the Court may, if it thinks fit, order them or any of them to 
be made such parties.” The reference in s. 85 of Act No, IV of 1882 to 
s. 437 of the Code of Civil Procedure is instructive as showing the cases, and 
those cases only, in winch, for the purposes of a suit under chapter 
IV of Act No. IV of 1882, a paity to a suit under that chapter may be 
treated as representing a person interested in the mortgaged property who 
is not a party to the suit. I have not yet heard any one suggest even in 
the wiMest arguments that the father in a joint Hindu family is, as such, 
a trustee [553] executor or administrator, within the meaning of s. 437 
of the Code of Civil Procedure, of his son, particularly if that son is alive 
and sni jum. Consequently we may dismiss from the consideration of 
this case the suggestion thatPemi in Bhawani Prasad's suit for sale of the 
interests of the sons in the family property represented his sons or could 
have been treated by Bhawani Prasad or by the Court in that suit as 
representing them for the purposes of s. 85 of Act No. IV of 1882. This 
will clear away one fog which at the hearing to some extent obscured the 
question of law before us. 

As I understand ss. 99, 67 and 85 of Act No. IV of 1882, the 
Legislature intended that no mortgagee should bring the mortgaged pro- 
perty to sale except by a suit for sale under s. 67, and in that suit 
all persons interested in the mortgaged property of whose interest the 
plaintiff had notice must be parlies, except wlien the title to the property 
is vested in a trustee, executor or administrator, in which case the trustee, 
executor or administrator must be a party to the suit, and may, as such 
trustee, executor or administrator, represent for the purposes of the suit 
and of any decree which may be passed in it the persons beneficially 
entitled to the property. The word “ must” is one of the strongest words 
of compulsion which a Legislature can employ, and Courts are, in my 
opinion, bound to give effect to it, and not to ignore it and its significance. 
The less significantly imperative word ' shall” of s. 541 of the Code 
of Civil Procedure has been held by all the Judges of this Court to be so 
imperative as to preclude a Court from accepting a memorandum of appeal 
which is not accompanied by a copy of the decree appealed against, and 
from treating the presentation of a memorandum of appeal which is not 
accompanied by a copy of the decree as a valid presentation of an appeal. 

In order to prevent the point of law which we have to determine being 
obscured and to prevent confusion of thought and of legal principles, I 
propose now to state concisely what the point of law is : it is this — does 
the pious duty which makes it incumbent on a Hindu son to pay out of 
his share in the joint family property the debts of his father which are not 
tainted with immorality render the son's share in the family property liable 
to be sold in execution of a [554] decree for sale passed against his father 
in a suit for sale under chapter IV of the Transfer of Property Act, 1882, 
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brought in violation and contravention of the Statute, and to which suit 
the son was not a party, unless the son pleads that the debt in respect of 
which the suit was brought was tsLinted with immorality ? In other 
words, does the pious duty estop the son from showing that the decree as 
against the propei'ty and his father creating the judgment-debt was 
obtained by the decree-holder in contravention and violation of the law ? 

There are some points upon which we all are agreed. They are these: 
— It has not been disputed at the Bar or on the Bench, and we all are 
agreed, that it is the pious duty of a Hindu son to pay such debts of his 
father as are not tainted with immorality. That pious duty creates a legal 
obligation in the son which can l)e enforced by a suit against the son for 
sale under Cliapter IV of Act No. IV rf 1882, or by a suit for a simple 
decree for money to the extent of the family property in his hands, and 
can also be enforced in execution of a simple decree for money obtained in 
a suit brought in accordance with law against the faMier, although the 
son was not a party to the suit, provided that attachment of the family 
property was obtained in the father's lifetime. It would seem unnecessary 
to state that the Judges of this Court are agreed upon what is now firmly 
established law. I make that statement, however, now once and for all 
in this case, as experience has taught nio that, if I did not make it, it 
might be assumed that I was ignorant of what the law on tliat point is, 
and because experience lias also taiu'ht me that the reiteration of an ad- 
mitted principle of law distracts attention from the point in issue and 
may canceal tlie fact that the admitted principle of law is being wrongly 
applied or that an unsound deduction is being drawn from it. 

I believe we all are agreed that the legal obligation of a Hindu son in 
a joint family to piy those debts of his father which are not tainted with 
immorality cannot be enforced except by a suit under Chapter IV of Act 
No. IV of 1882, if the enforcement ia sought against joint family property 
mortgaged by the father to the creditor, or by execution of simple decree 
for money obtained in a suit authorized by the Code of Civil Procedure, if 
the enforcement [555] be not sought against property mortgaged by the 
father to the creditor, and that in no case does the law allow the creditor 
to enforce that legal obligation except by duo process of a Court of law. 

We all are agreed that s. 85 of Act No. IV of 1882 applied equally to 
Hindus as to Muhammadans or Christians, and that there is nothing in Act 
No. IV of 1882 to indicate tliat the Legistature did not intend that section 
to apply as fully to Hindus as to Muhammadans and Christians. We all 
are agreed tliat s. 85 is highly imperative, and that it is the duty of a Court 
to dismiss a suit brought and attempted to be maintained by the plaintiff 
m contravention of that section, whether the suit he brought by a Hindu, 
Muhammadan or a Christian ; but that the Court, if it sees fit to so do[ 
may add necessary parties under section 32 of Act No. XIV of 1882.' 
We all are agreed that the sons in a joint Hindu family are persons 
having an interest in the property comprised in a mortgage of the family 
property within the meaning of s. 85 of Act No. IV of 1882, and thus 
they must be joined as parties to a suit under Chapter IV of Act No. IV of 
1882 relating to such mortgage, provided that the plaintiff in such suit has 
notice of such interest, and seeks a decree for sale of the interests of the 
sons, and not merely a decree for sale of the interests of the mortgagor 
their father. ’ 

We all are agreed that s. 85 applies as fully to the case of a Hindu 
son who has an interest in the property comprised in a mortgage as it 
does to any prior or subsequent mortgagee of the property or to any 
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person mentioned in section 91 of Act No. IV of 1882, We all are agreed 
that it has been found by the Court of first appeal in this suit tliat when 
Bhawani Prasad, the defendant-appellant, brought his suit for sale under 
Cliapter IV of 1882 upon his mortgage, he had notice that these plaintiffs- 
respondents were interested as members of a joint Hindu family in the 
property comprised in the mortgage. We all are agreed that, if it had 
been brought to the attention of tlie Judge in Bhawani Prasad’s suit 
for sale that these plaintitfs-respondents were interested in tlie property 
and that Bhawani Prasad was aware of that fact when he instituted 
[656] his suit, it would have been the duty of the Judge to have dismissed 
tliab suit, and not to Itave made a decree for sale of the family property, 
unless the Judge thought fit to exercise the discretion vested in him by 
s. 32 of tiie Code of Civil Procedure. 

We all are agreed that, notwithstanding the pious duty of a Hindu 
son to pay his father’s debt not tainted with immorality, the law does not 
impose upon him any obligation to discharge those debts in any way if a 
suit to recover tliem happens to he barred by limitation. 

We all are agreed that it is tlie duty of a Court under s. 4 of Act 
No. XV of 1877. subject to the other provisions of that Act, to dismiss every 
suit which is instituted after the period prescribed therefor by the second 
schedule annexed to that Act, although limitation has not been set up 
as a defence. 

It was conceded at the Bar, and we are agreed, that if a creditor of a 
Hindu father obtains a decree against the father for sale of the family 
property, or simply a decree for money, in a suit against the father alone 
which was barred by limitation and seeks to enforce the decree against 
the share of a son in the family property, the son is entitled to show that 
the suit, was, when brought, barred by limitation, and that the suit and 
the decree were in contravention of the Indian Limitation Act, 1877 ; 
and that in such a case, even if the son admitted that the debt in respect 
of which the creditor had brought his suit was one which he, the son, was 
under a pious obligation to pay, and even if the creditor’s decree had be- 
come final against the father, that decree could not be enforced against 
any interest of the son in the family property. 

We all are agreed that the sons in a joint Hindu family can defeat 
the right of a decree- holder to execute against their interests in the family 
property a decree which he has obtained against their father in a suit 
against the fatlier alone, notwithstanding that such decree has_ become 
final, upon proving that at the time when the suit against their father 
was brought the debt of their father had been discharged, as, for example, 
by payment. 

We all are agreed that my brother Banerji and I rightly held in 
our carefully considered judgment in Lachmi Narain v.Kiinji [557] 
Lai (1), that a creditor, who. in order to obtain payment of a debt due to 
him by a Hindu father, obtained in a suit against that father alone a 
decree for money, cannot, after the father s death, bring any part of the 
family property to sale in execution of that decree unless he had obtained 
attachment of the property in the father’s lifetime ; and that in such case 
the only remedy which is open to the creditor is such suit as he can 
maintain against the son. and that in such suit by the creditor, and not in 
the execution proceedings, the question as to whether the father s debt was 
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tainted with immorality could be inquired into. If we are to hold here 
thatBhawani Prasad’s decree for sale can be enforced in this case, there 
would be starring anomaly in the law or rather in judicial decisions. 

In the present case it is not suggested by any one that Bhawani 
Prasad’s decree was obtained otherwise than in contravention of the 
imperative provision of s. 80 of Act No. IV of 1882, and yet it is said 
that he is entitled to execute that <leciee by sale of the shares of the 
Hindu sons in the family property, becuise in fact, :iltliough contrary to 
law, Bhawani Prasad had obtained that decree, and it has become final 
as against the father, and boc-tuse there is a pious obligation upon the 
sons to pay their father’s debt unless they can show that the debt was 
tainted with immorality. On tiie other hand, in Lachmi Narain w.Kunji 
Lai (1), a creditor who had in fact obtained in due course of law and 
procedure a decree against a Hindu father which had become final, but 
who had not obtained attachment in tlio fither’s lifetime was held not to 
be entitled to execute that decree against any’ prjrt of tlie family property, 
and nob even against what had been the father’s share, whether or not 
the debt was one wiiioh it was the pious duty of the son to pay. 
Further, we all are agreed that if Bhawani Prasad’s suit for sale 
had been barred by limitation at the time when it was brought, 
these plaintiffs-respotidents would he entitled to a decree in their suit 
declaring that Bhawani Prasad's decree could not be enforced against 
their interests in the family property upon proving that Bhawani 
Prasad’s suit had been in fact barred by' limitation, notwithstanding 
that it Was not dismissed and that lie got liis decree, which had 
[SS8] become final against t’no father, and that tiie sons would be entitled 
to such declaratory de u’ce witliout either allegiiig or proving that the 
original debt of their father was tainted with immorality. The decision 
m Lachmi Narain v. Kunji Ln{ (1) and the admittedly correct proposition 
of law to wliich I have last referred show tliat the sole test as to the right 
of a judgment-creditor of a father in a joint Hindu family to sell the 
interests of the sons in the family property in execution of his decree is 
not the issue whether or not the debt of the fatlier was tainted with 
immorality ; that admittedly true proposition of law and tlie admittedly 
true proposition of law that a son in a joint Hindu family can successfully 
resist the execution against liis interests in the family property of a decree 
obtained against his fatlier, and which has become final, by simply prov- 
ing that the debt of his father had been discharged, as, for example, by 
payment, before the suit against the father was brought, show that the 
finality of the decree so far as the father is concerned is not the test of 
the liability or non-liability of the sons’ interest in the family propei'ty to 
be brought to sale in execution of a decree against the father. It appears 
to me that these considerations must dissipate two other fogs which during 
the argument wore to some extent obstructing a clear view of the question 
of law upon which this appeal depends. 

I had great difficulty in understanding at the hearing what the 
contention in favour of Bhawani Prasad really was. At one time it was 
argued that Bhawani Prasad was entitled to execute the decree for sale 
by a sale of the sons’ interest in the family property because the sons had 
not in their suit pleaded and proved that their father’s debt in respect of 
which the suit for sale was brought w-is tainted with immorality. At 
another time it was argued that Bhawani Prasad was entitled to execute his 
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June 17. wrongly, Bhawani Prasad had obtained that decree and it was the pious 

— duty of the sons to discharge the judgment-debt. It appears to me that 
Full there has been some confusion of ideas and of legal principles. What the 

Bench, sons say is : — We do notdeny that there is a lecal obligation upon us to pay 

— [559] our father’s debts which are not tainted with immorality ; it will be 

17 A. 537 enough for us to raise the question as to immorality when a suit is 

(F.B.)= brought against us which is in compliance with s. 85 of Act No. IV of 

15 A.W.N. 2g02, and by reason of s. 99 of Act No. IV of 1882. it is only in execution 
(1895) 212. Qf ^ decree obtained in a suit against us under Chapter IV of that Act that 

our interests in the family property can be sold by this mortgagee ; up to 
the present no such suit has been brought, and this suit of ours is not 
brought in aid of the decree which Bhawani Prasad obtained, but is 
brought to obtain a declaration that the decree which Bhawani Prasad got 
in his suit under Chapter IV of Act No. IV of 1882, to which we were not 
parties, cannot be enforced against our interests in the family property. 
We entirely dispute the proposition that there is under the Hindu law any 
pious duty to pay a judgment-debt, as such, of our father, obtained in a suit 
to which we wore not parties if that judgment was obtained in contra- 
vention of the Indian Limitation Act, 1877, or in contravention of Chapter 
IV of the Transfer of Property Act, 1882, or if the debt, if it ever was 
incurred, had been discharged by payment before suit; in none of those 
cases would there be any pious duty or legal obligation upon us to pay the 
judgment-debt, as such. 

The legal obligation arising upon the pious duty of a Hindu son 
to pay his father's debts which are not tainted with immorality can 
only bo enforced in a nroperly constituted suit and in duo process of 
law. No one would suggest that a creditor of a Hindu father could, ex- 
cept in the execution of a decree, seize and sell the family property. 

Prior to the passing of the Transfer of Property Act, 1882, the pro- 
cedure allowed by, and the law as administered by, most Courts had 
caused great hardship to the people and gross scandal to the administra- 
tion of justice. The only class of people who had benefited in that state 
of things were the legal practitioners. In those days a mortgagee was 
allowed by the Courts to bring a suit for sale on his mortgage and 
to get a decree for sale, and to execute it, without making any 
person interested in the mortgaged property except the mortgagor a party 
to his suit, whether the mortgagor [560] happened to be a Hindu 
father who bad mortgaged the joint family property of himself and his 
sons, and whether there were two or a dozen other mortgagees, prior or 
subsequent, holding separate mortgages over the same property. After 
the sale the prior or subsequent mortgagees and the Hindu sons brought 
separate suits against the purchaser, against the mortgagor, and against 
each other, to the ruin of some, if not all, of them, and the mortgaged 
property in too many cases finally disappeared in court-fees and the 
charges of legal practitioners. It was to remedy such a state of things 
and prevent its recurrence that s. 95 of Act No. IV of 1882 was enacted. 
The Legislature was not at all concerned, nor am I, with the fact that 
the enforcement hy Courts of Justice of the provisions of Chanter IV of 
Act No. IV of 1882, and particularly of those contained in ss. 99 and 85, 
would interfere with the means of livelihood of those who adopt the pro- 
fession of the law in this country. What the Legislature was oonoerned 
about, and what it desired to protect, was the interests of those persons in 
this country whb have an interest in property sought to be affected by a 
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suit for sale, or by a suit for foreclosure, or by a suit for redemption, 
interests which theretofore had been nefilected. 

The Legislature advisedly used the word "must" in s. 85. That there 
was necessity for the use of the word " must" by the Legislature to carry 
its meaning is amply proved by the persistent attempts which have been 
made to evade compliance with that section and to recur to the former 
harassing procedure which had been tolerated by the Courts. In enacting 
s. 85 the Legislature made no exception in respect of joint Plindu families;, 
tbeir contracts, or their property, or the remedy of the creditor of the 
father in a joint Hindu family. The L^aisiature in enacting the Transfer 
of Property Act, 1382. did not overlook the fact that Hindus. Muham- 
madans and Buddhists had peculiar laws of their own. By s. 2 of the 
Act it is enacted that nothing in the secontl chapter of this Act shall bo 
deenoed to atfect any rule of Hindu. Muhammadan or Buddhist law." 
Section 85 is in Chapter ly of the Act. Had the Legislature intended 
that the provisions of s. 85 should not apply to Hindus, it would have 
expressly exempted them from its opera- [561] tion. as it has excluded 
them by s. G9 from the exercise of a power of sale in a mortgage without 
the intervention of a Court. I infer that the Legislature intended s. 85 to 

be applied to all alike, no matter what might be tbeir peculiar rule ofUheir 
law. 

So far as I am aware, no case arising on s. 85 of Act No. IV of 1882 
has yet come before their Lordships of the Privy Council, and unless and 
until I am told by tlio Privy Council or l»y the Legislature to apply s. 85 
asBhawani Prasad would have us apply it. J shall not be a party to driv- 
ing a coach and six through the benofioioot provision of that section and 
to opening the door to a recurrence of the state of things which existed 
before that section was passed and to bringing ruin and harassing litigation 
upon the members of Hindu joint families, and for no other purpose than 
to assist a creditor out of a dillicultv which by his wilful disregard of s 85 
he has got himself into. 

I am conGdent that by applying firmly the rulings of this Court in 
Mata Din Kasodhan \.Kaziin Husain (l) and Janki Vrasad v. Kishan Dat 
U; and the rule which is. I think, tbo true rule, and which is enunciated 
Badri Prasad v. Madhan Lai at pages 82 and 83 of I. L. R., 15 All., 
litigation on mortgages will, so far from increasing, decrease. We shall 
have before the Courts in suits on mortgages all the parties who are known 
to the plaiDtitr to he interested in the property, and their respective rights 
will be determined in one suit and not in a dozen. It is better to follow 
the law and insist upon its being obeyed tlian to act loosely in the admi- 
nistration of the law and perpetuate an evil. If Bhawani Prasad had 
joined the sons as defendants in his suit for sale there could have been 
but one suit, and, if he had succeeded, hut one sot of costs to be paid out 
01 the property under the decree passed under s. 88 of Act No. IV of 1882 
If the view of the law contended for on behalf of Bhawani Prasad be correct 
Khawani Prasad, by bringing the suit which he brought in contravention 
oi 8 tto, and by concealing from the Court in that suit the fact that his 
^it was ID contravention of the Statute, obtained a decree to which he 

yet that decree is to be executed bv a sale of the 
miif the sons in the family property, unless the sons bring a 

original debt was 

amted with immorality, was barred by limitation, was never incurred, or 
(1) Id A. 492. 
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if incurred, was satisfied by paytnenk or in some other way, before the 
suit for sale was brought. 

I was mucli struck by one illustration, given by Pandit Sxmdar Lai, 
when arguing this case, of the legitimate result of our accepting the view 
of the law contended for on behalf of Bhawani Prasad. It was this : — 
If it be the law that tliese Hindu sons cannot resist the execution of this 
decree for sale except by bringing a suit in which they prove that the debt 
was tainted with immorality, the same rule must be applied in the case of 
a suit for foreclosure of a mortgage by way of a conditional sale. In 
such a suit the decree under s. 86 of Act No. IV of 1982 may declare 
what is the amount due to the olaintiff for principal and interest on 
the rao'd-agage and for his costs of suit, if any, awarded to him, and 
may order that upon the defendant paying to the plaintiff or into 
Court the amount so due on a day within six months from the date 
of declaring in Court the amount due to be fixed by the Court, the 
plaintiff shall deliver up to the defendant all documents, &c., and 
shall transfer the mortgaged property to the defendant, but that if 
the payment is not made on or before the day to be fixed by the Court 
the defendant shall be absolutely debarred of all right to redeem. According 
to the view of the law contended for on behalf of Bhawani Prasad not one 
of the persons mentioned in s. 91 of Act No. IV of 1882 would be in any 
way hound by a decree passed under s. 86 unless he was a party to the 
suit, or unless, although not a party to the suit, he happened to be a son 
in a Hindu joint family and his father happened to be the defendant to the 
suit. Any other person mentioned in s. 91 who was not a party to the suit 
for foreclosure or for sale could, notwithstanding such decree, bring his suit 
to redeem at any time within sixty years from the time when the right to 
redeem accrued, and yet tbe unhappy Hindu sou, whether he knew or did 
not know of tbe suit or of the decree, would be precluded from all right 
of redemption unless he paid the amount decreed on or before the day 
[563] fixed by the Court, which, in the case of the decree in the suit for 
foreclosure to which I have referred, would be a day within six months of 
the date of tbe decree. The unhappy Hindu son could not dispute the 
validity of that decree and its binding effect upon his interest in the family 
property unless he could succeed in a suit brought by him against the 
mortgagee decree* liolder in proving that the mortgage-debt had been tainted 
by immorality. According to the proposition contended for as law on behalf 
of Bhawani Prasad, it would in such case be sufficient that tbe mortgagee 
had gob a decree under s. 86 against the father, and it would he absolutely 
immaterial that the Hindu son liad no knowledge of the suit or of the decree 
until after the period fixed by the decree for redemption had expired and the 
rights to redeem of the members of the joint Hindu family had been for 
ever barred. That would indeed be another startling anomaly in the law. 
I have heard no attempt made to meet that illustration of Pandit Sundar 
Lai, yet, if vve hold that Bhawani Prasad's decree can be executed by sale 
of the interests of these Hindu sons in the joint family property, we must, 
if W 9 are to be consistent in our construction of s. 85 of Act No. IV of 
1882, and in the application of the law, hold, should the case arise, that 
the rights of the sons in a Hindu joint family to redeem the family pro- 
perty are for ever barred by a decree of foreclosure obtained in their 
absence, and of which they have had no notice, on the expiration of the 
time fixed by the Court for redemption, if the original debt was nob tainted 
witli immorality. I have nob beard any one suggest what is the principle 
of law, of equity, of justice, or of good conscience by which the period of 
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sixty years allowed to any one else who is within s. 91 of Act No. IV of 
1882 is, in the case of a son in a joint Hindu family, to be cut down by a 
decree under s. 86 (to which he is not a party and of which he had had 
no notice) to a period within six months from the date of the decree. 

The pious duty of a Hindu son to pay his father’s debts which are 
not tainted with immorality is a fact beyond dispute; the corollary sought 
to be applied here on behalf of Bbawani Prasad, if it be a legitimate 
inference from the preceding proposition, reduces, in my opinion, that 
proposition to an absurdity. 

[664] The decree in Bhawani Prasad’s suit for sale decreed the sale 
of the property unless the amount due for principal and interest on the 
mortgage and the costs of that suit awarded to Bhawani Prasad were paid 
within six months. In the course of the arguments, I asked on what 
possible principle, or on what rule of Hindu or other law, there was any 
obligation, legal, pious or otherwise, on the sons to pay Bhawani Prasad’s 
costs of the suit for sale which was brought in contravention of s. 85 of 
Act No. IV of 1882 to which the sous were no parties. To that question 
no one ventured to offer au answer. In truth, no answer except one could 
have been given, and that was that neither the sons nor their interests in 
the family property could on any principle or rule of any law be made 
liable for these costs ; and yet we are asked to bold that their interests 
may he sold to satisfy the amount decreed, which includes those costs. 

Before concluding, I may say that in my opinion that part of my judg- 
ment in Badri Prasad v. Madan Lai (l) which is contained in the para- 
graph which commences at page 82 and concludes at page 83, was all strict- 
ly relevant to one of the questions which the Full Bench bad in that case 
to decide, namely, what was the decree which we should make in the case? 
Every word of my judgment in that case was carefully considered in oon- 
BultatioD with the other hve .Judges of the Court as it was then constitut- 
ed, and as the result of that consultation the judgment as reported was 
delivered and was concurred in by all the then Judges of the Court. It 
has nob been suggested that the following passage in that judgment was 
obiter : — “ In that suit, as they sought a decree for sale against nob only 
Madan Lai’s interest in the mortgaged property, but against the interests 
of his sons, they, having notice that the sons bad an interest in the mort- 
gaged property, properly and in accordance with s. 85 of that Act, joined 
the sons as parties to the suit.” That was the opinion which we express- 
ed as to the construction of s. 85 of Act No. IV of 1882. It is said, how- 
ever, that the following opinion was obiter : — “If the plaintiffs in this 
suit, which was commenced after the Transfer of Property Act, 1882, 
[665] came into force, having notice that the sons had an interest in the 
property had omitted to join them, they could have obtained a decree 
against the father’s interest only, and could not have obtained a decree for 
sale which would have affected the interests of the sons in the mortgaged 
property.” It appears to me that the latter proposition was necessarily 
involved in the former. When this case was called on for argument it 
was pointed out by Pandit ISundar Lai that, so far as this Court was con- 
cerned, the question of law was concluded by the judgment from which 
I have quoted. As, however, my brother Banerji was of opinion that the 
question was still open, and as two other Judges on the Bench thought it 
arguable whether the passsge which I have last quoted was not obiter, 
we decided to hear the arguments in the case. I have already to some 
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June 17. decree for money and a decree for sale, and as that subject has been also 

— dealt with in the juderaent of my brother Burkitt. which I have had an 

Full opportunity of reading, it is not nece-ivSiiry that I should Ro further into 

Bench, that question. No doubt each is a decree for payment of a debt, but 

the effect of each decree upon the rights of persons not parties to the suit 

17 A. 537 jg totallv dissimilir, and the procedure under which each is obtained is 
(F.B.)= different. 

IS A.W.N. j would reply to the question sent to the Full Bench by saying that, 

(1895) 212. uQder the circumstances stated in that question, the sons can successfully 

sue for a declaration that the mortgagee decree-holder is not entitled 
to sell in execution of his decree for sale the interests of the sons in the 
property comprised in the mortgage given by Pomi, although the sole 
ground of their suit is that they were not parties to the suit by Bhawani 
Prasad. 

Burkitt, J. — The question referred to the Full Bench is as 
follows : — 

“ When a plaintiff-mortgagee institutes a suit for sale under section 
88 of Act No. IV of 1882 against his mortgagor, who is the father of 
sons in an undivided Hindu family governed by the Mitakshara, without 
joining as parties to the suit the sons of the mortgagor, of whose 
interest in the mortgaged property he lias [566] notice, and obtains a 
decree and an order absolute for sale against the father only, can the sons 
successfully sue for a declaration that the mortgagee docroe-holder is not 
entitled to sell their interests in the mortgaged property in execution of 
that decree, the sole ground of their suit being that they were not parties 
to the suit of the mortgagee ? " 

The facts on which it has arisen are very simple. One Pemi and his 
sons constituted a joint undivided Hindu family possessed as such of 
certain ancestral property. Pemi mortgaged a share in a grove, being a 
portion of the ancestral joint property, to the defendant-appellant Bhawani 
Prasad. The latter instituted a suit under the Transfer of Property Act 
against Pemi to recover the debt by sale of the mortgaged property and 
obtained a decree for sale. In that suit Pemi’s sons w'ere not impleaded. 
When Bhawani Prasad applied under s. 89 of the Transfer of Property 
Act for an order absolute for sale some of Pemi’s sons intervened and 
objected to the order being made. Their objecti ^ns were overruled. 
Accordingly in the present suit Kallu, Zorawar and Khiali. three out of 
the five sons of Pemi, ask for a declaration that their interest in the joint 
property, of which they declare themselves to be in possession, 
is not liable to be taken and sold in execution of the decree against 
their father. In tlieir plainr. many matters were alleged, but they 
have all fallen to the ground, excepting the plea that as the plaintiffs, 
though being “ persons having an interest in the property comprised in 
the mortgage,” of which interest Bhawani Prasad had notice, were not 
joined as parties to the suit, they are not bound by the decree against 
their father and that the-r interest in iho joint property could not be sold 
to satisfy that decree. The first Court dismissed the suit on the ground that 
the plaintiff s, the sons, had not attempte:! to prove that their father’s debt 
was contracted for immoral purposes. The lower appellate Court held that 
the plea as to non-joinder of the sons was fatal and gave a decree in favor 
of the sons. Honco this appeal by the mortgagee decree-holder. 

The question for our considoratron and decision is — can the 
interests of the sons, tlio respondents, he sold under the circum- [567] 
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stances montionod aljovo in execution o( tlio decree against the 
father? Now, s. Boot the Transfer of Property Act lays down in very 
comprehensive and imperative language that “all persons having an 
interest in the property comprised in a mortgage mufit be joined as parties 
to any suit under this chapter H. c., chapter IVJ relating to sucli mort- 
gage.” The suit by the appellant on his mortgage against his mortgagor, 
Pemi, was a suit under Chapter IV of the Transfer of Property Act. It 
is clear also that, as Pemi had sons, and as the mortgaged property being 
ancestral was the joint undivided property of Pemi and of his sons, the 
latter were persons who had an interest in the property comprised in the 
mortgage. They therefore, under the provisions of s. 80, should have been 
made parties to tlie suit. They were not so impleaded. No rjuestion has 
been raised as to appellant having notice of the son's interest. He lias not 
denied that he iiad such notice, and the suit and this reference proceeded 
on the assumption that lie had notice. What then is tlie result of the 
appellant’s failure to implead Pomi's sons? Tliat question is answered in 
very distinct and unmistakeable language by the Bull Bench of tliis Court 
in the case of Badri Prasad \\ Madon Lai (Ij. That was a case in which 
a person who held a mortgage executed by the father in a Hindu joint 
family sued not only the fatlior liut also the sons on the mortgage. 
It was held that the sons wore properly impleaded in their father's life- 
time under s. 85 of tlie Transfer of Property Act, and the Pull Bench 

If tlie plaintiffs in this suit, which was commenced after the 
Transfer of Property Act, 1882, came into force, having notice that the 
sons had an interest in the property, had omitted to join them, they 
could have obtained a decree against the father’s interest only, and could 
not have obtained a decree for sale wliich would have affected the interests 
of the sons in tlie mortgaged property.” I was one of the Judges who 
concurred in that dictum, and 1 see no reason whatever for dissenting 
from it now. It is contended however that the dictum is merely “ obiter," 
and that possibly is so, as it was not strictly necessary for the 
decision of the case. But even so, it is a dictum of the learned Chief 
[ 868 ] Justice, in which the five other Judges of the Court after consult- 
ation unanimously concurred. 

The effect of the non-joinder of Pemi’s sons in the suit on the mort- 
gage of the joint property, in my opinion, is that those sons are not bound 
by the decree in that suit nor are their interests aff ected by it. It was 
faintly contended for the appellants that the sons were not persons“having 
an interest” in the mortgaged property. In my opinion there is no force 
in that contention. Each of the sons at his birth acquired an interest in 
the ancestral joint property of tlie family into w'hich he was born, and I 
have no doubt that such an interest is “ an interest in tlie property ” 
within the meaning of s. 85 of the Transfer of Property Act, 1882. 
It was further contended that the omission to implead the sons did not 
vitiate the decree obtained against Pemi. That proposition is, I think, 
correct as far as Pemi is concerned ; the decree having now become final 
is a perfectly good decree, though, had a plea of nonjoinder of necessary 
parties been taken before decree, either the suit would necessarily have 
been dismissed or the sons would have been added as parties under section 
32 of the Code of Civil Procedure. But I cannot accede to the further 
proposition that the decree is a good decree against, and is one wiiich 
affects the interests of, the sons, unless they can show either that there 
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was no (lobl ol 1 . 1)0 fatiioi’ or tliat fcliu dobt was contractod lor immoral 
ljuiposos. To aiiirni suoli a proiiositioii would, in my opinion, liavo tho 
ollcofc of ropoiilmj^ py** hDilo s. 8o ol Act No. IV oi lb82, inasmuch as it 
woidd 1 ‘oliovc a [)laintitl instituting a suit under \^l)aptor [\ ol Act No. IV 
of 188'J fiom the necossity of complying with tho imperative require- 
ments of tliat soclioti in the matter ol the joinder ol the pai'ties jointly 
interested in tlic mort|^aj;ed property as members of an undivided Hindu 
family of wliose interest tl)e plainiill has notice. 

it was ai^iued tliat under the ■' pious duty" incumbent on sons in a 
Hindu family of pa\ ing their father’s debts when not tainted with im- 
morality the resiiondcnts in this case could not resist the appellant’s 
claim to take their interests in tho joint property to satisfy Uioir 
father's debt. Such no doubt might have been tho [669] case if tho 
ilcci’ce against tlic father had been a simple money decree. In that 
case, the ancestral property of the family might have been sold in exe- 
cution of that decree. But if tlic mortgagee in tho present case had been 
content to ask for and obtain sucli a decree ho would have subjected 
himself to tlie risks attaching to the holder of a simple money decree, such 
for instance, as tliat he would not be entitled under clause (c) of section 
295 of the Code of Civil Procedure to have the proceeds of the sale 
applied (after payment of expenses) to the discharge of the prin- 
cipal and inicrest due on his incumbrance in priority to other holders 
of decrees for money. That is one of the risks he would incm-, and I 
may also mention another and a very serious risk which he would be 
subject to as holder of an ordinary money decree against the fatlier only- 
in a joint Hindu family, there l)eing in existence sons who were not 
parties to the decree. C nless the holder of such a decree takes steps 
during the father's lifetime to enforce his decree by attachment of the 
joint ancestral property, he cannot after the father’s death have execution 
of his decree against the joint ancestral property, and must institute a 
suit against the sons if be desire to enforce against them the "pious duty' 
of paying the debt of their deceased father. This rule is very fully and 
cleariy laid down in the recent case of Lachmi Narain v. Knnji Lai (1) 
in which, after an elaborate examination of the authorities bearing on the 
question it was held that a " creditor ol a father in a joint Hindu family 
governed by the law of the Mitakshara, who has obtained a simple decree 
for money in a suit against the father alone, cannot obtain execution of 
that decree against the joint family property or any part of it in the hands 
of the son in execution of that decree instituted after the death of the father 
and nob being a proceeding in continuation of an attachment of the property 
affected during the lifetime of the father.” In such a case it was further 
held that " if the creditor desire to obtain a remedy against the ancestral 
property or any part of it in the hands of the son he must seek that remedy 
in a suit against the son," in answer.to which the son will be entitled to 
prove any [870] matter which would be a defence to the suit. It is 
impossible to entertain any doubt as to the correctness of the rule 
of law propounded in that case. To my mind it goes very far towards 
minimising the ' anomaly" on which so much stress was laid at the healing 
of this appeal. That anomaly consisted in this, that the holder of a simple 
money decree against tho fatlier alone in a joint Hindu family might have 
execution of that decree against the joint ancestral property of the whole 
family (the debt not being one taioted with immorality), while the holder 
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of a docroo for sale under the Transfer of Property Act against tlie lather 
alone could soil in execution of trial decree the interest of tlic father alone, 
if tlie view of the law foi- which tlie respondents contend is correct. But 
the force, if any, of rhat anomaly is much lessened by the consideration 
I have adverted to aliovc, and furtlicr 1 would add that if tlic apTiel* 
lant had obeyed the law laid down in s. 8o of the Transfer' of Property 
Act, and on impleading the lespoudents had obtained a decree for sale 
against thorn also, he would have been entitled to Irave execution of that 
decree against tile whole joint ancestral propor'ty, whether or not otlior 
persons held simiile money decrees against the father or against any of the 
sons or against all of thorn, atui also whether or not the father liad died 
before process of exeeution bad commenced. Clearly, if a plaintiff, when 
instituting a suit under chapter IV of the Tr'ansfor of Property Act, com- 
plies with the provisions of s. 8o of that Act. he, on olitaining a decree for 
sale, occupies an immeasurably sti'origei* position tiian tlie holder of a 
simple decree for money, despite of the lengtli to wliieh the rights of the 
latter have heen r’ccontly extended l)\ the Privy Council. 

In my opirriort, in a sui'-i under Act No. 1\' of 1882, the " pious lia- 
bility” of a son to pay his father’s inorlgage-dolit can beonfor'ced only irt 
a suit for sale properly framed for tliat [lurposo, and with a proper array 
of parties, as was the case in Bidri Prasad v. Madan Lai, where the 
SODS were impleaded. It must he enforced by a suit for sale which com- 
plies with the provisions of s. 85 of the Transfer of Property Act, and nob 
b> a suit in which those provisions are entirely disregarded. 

[57i] I liohl that the present is not the stage at which any (luestion 
of a son’s “ pious duty” can be raised. The res|)ondents here arc not 
directly questioning the fact tliat sucli a “ pious duty” is incumljont on 
them. They ask for no more than a declaration that the decree for sale 
obtained in a suit for sale un ier Act No. IV of 1882, to whicli tliey were 
not parties, does not al't’ect their interests in the joint property mortgaged 
by their father. They do not, by this suit, say that they are nob liabio to 
pay the debt if tliere bo a subsisting debt enforceable against tliem by 
virtue of a " pious duty,” but they do say tliat the procedure by which it 
is souglit to enforce that liability on tliem, that is to say in execution of 
a decree for sale to whicli they ought to liavo been, bub were nob, made 
parties, is not one permitted by the Transfer of Property Act. In my 
opinion that contention ought to be allowed, as I liold that here the liabi- 
lity arising out of the ” pious duty” incumbent on the respondents cannot 
be fixed on tliem in execution of a decree for sale under the Transfer of 
Property Act obtained against their father alone. Itocently in tlie case 
of a prior mortgagee who had instituted a suic for sale without joining 
a puisne incumbrancer of whose interest he had notice , — Janki Prasad v. 
KisJicn Dai (l) a similar rule was laid down. And in the case of Maiadin 
Ka&odhaii v. Kazini Husain (2) the object of s. 85 of the Transfer of Pro- 
perty Act is stated to be to enable parties to protect their own interests 
and to prevent litigation.” 

The present case is a very apt illustration of the mischief which s. 85 
was intended to prevent ; for, had the mortgagee-appellant. Bhawani 
Prasad, obeyed the directions of that section by impleading Pemi’s sons, 
this suit would have been unnecessary and impossible. The present liti- 
gation is due solely to the appellants having disobeyed the plain provisions 
of the law and not to any fault of the respondents. 


(1) 16 A. 478 (479). 


(2) 13 A. 432. 
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I cannot possibly assume that, wlion framinf? Act No. ]\ of 1882 the 
members of tho Legislature lost sight of so well-known and so widespread 
a tenure as tiiat of laml licld in co-parcenary by a joint unaivided Hindu 
family. When tlieroforo s. 8o of that Act imposes on a plaintiff institut- 
ing a suit under chapter IV [572] of tlie Act the obligation of joining all 
parties who possess an interest in the mortgaged property, and of whoso 
interest ho has notice, I am unable, without making the impossible assump- 
tion mentioned above, to sec my wav to inferring that the Legislature in- 
tended to exempt from that obligation a plaintiff who institutes a suit for 
sale of the joint property of an undivided Hindu family. The wording of 
s. 85 is most imperative. It contains no hint that it is not to be applied 
to all suits under chapter IV of the Transfer of Property Act, and. that 
being so, I am of oiunion that the obligation imposed by ic should, like 
other positive obligations created by law, be enforced by a Court of Justice. 

For tho above reasons I would reply in the affirmative to the question 
roforred to the Full Bench. 

Kncx, J.— I concur with what the learned Chief Justice has just said. 
Personally, 1 never bad any doubt but that the question set out in tho 
reference could only be decided in favour of the respondents. There seemed 
no room for a dispute upon the point. The imperative provisions of s. 85 
of Act No. IV of 1882, the interpretation placed upon that section by tho 
Court in Matadin Kasodhan v. Kazim Husain (l) and the subsequent deci- 
sion in Badri Prasad v. Hndan Lai (2) in my mind pointed irresistibly to the 
conclusion that tlie decree which Bhawani Prasad obtained was one 
which conveyed the lather’s interests only. Still, as it was earnestly 
pressed upon us by a leading vakil of this Court that the question was not 
concluded, and it was a question which in the interests of tho public should 
be placed beyond all possible doubt, I consented to make the reference. 
Moreover, in order bo avoid a misconception which may arise from what 
has been said in another judgment of the Court in this case. I think it 
well to point out that the decrees for sale to which their Lordships of the 
Privy Council referred were decrees passed before tho Transfer of Property 

Act, 1882, came into force. 

My answer to the reference is in the affirmative. 

BlaIK, J.— I also would unhesitatingly answer this question in the 
affirmative, for the adequaLe and, as it seems to me, conclu- [673] sivo 
reasons urged by the Chief Justice and my brother Burkitt. I have no 
doubt whatever that the language of s. 85 of the Transfer of Property Act 
is absolutely imperative. I see, neither in that section npr in the chapter 
which contains it, any hint of limitation or exception ; and it is to me 
quite inconceivable that in a territory peopled by Hindus, an immense 
number of whom hold their property under tho Hindu family system, they 
could have been intended by the Legislature to be exempted from the action 
of s. 85, unless there had been, which there are not, words to indicate 
such exemption. I agree with my brother Burkitt that this is one of the 
cases which indicates the object of the section and the necessity for its 
enforcement. I also would answer tho question referred in the affirmative. 

Airman, J. — I concur in the judgments of the learned Chief Justice 
and my brother Burkitt, and would answer the question referred in the 
affirmative. 


(1) 13 A. 432. 


(2) 15 A. 76. 
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17 A. 373=15 A W.N. (1895) 136. 

APPELLATE CIVIL. 

Before Sir John Ethfc, Kt., Chief Jmtice, Mr. Justice Knox, Mr. Justice 

Blair, Mr. Justice Burkitt and Mr. Justice Aikman. 

HI'SAINI BeGAM {Petitioner) v. IlaSAlNI BeGAM AND OTHERS 

{Opposite parties).'^ L^iOtli May. 1895.] 

Act No. X of IftTO [r.aud Acquidtion AcO. s ^'.)~App(n-tionuientofco)npensatioyi referred 
to Judfie — Denial bif one party of rujhl of another to share in compensation — Appeal. 

Uoder s. 39 of Act No. X of 1S70 the Dct that one of the persons concerned 

denies altogether the right of .another of such persons to share in the eompensa- 

tion awarded will not prevent an appeal h-ing from the order of a District Judge 

apporJ ioning compensation. Kishan Lai v. Shankar Singh (U overruled. 

[ Appr-, f) C.L.J. 301.] 

This was a reforenen to tho Full Bench in an appeal from an order 
of the District .TuiDeof Bareillv umiors. 39 of the Land .-Vccjuisition Act, 
1870. 

The rider of reference was as follows : — 

Edgk, C. J.. and Baner.ti, .1. — This is an appeal from a decision of 
the District Judge of Bareilly deciding the proportions in which certain 
Iversons claiming an interest in compensation made on t574] account of 
the acquisition of a house and land under .Act No. X of 1870 were entitled 
to share in the amount of compensation which had been settled liy the 
District Judge. The rival claimants deny each other’s title to the share 
in tfie amount of compensation. The preliminary question is, does an 
anpeal lie, under s. 39nf Act No. X of 1870, from the decision of the 
District Judge to tliis Court ? We refer this question to a Full Bench of this 
Court. Our reason for making this reference is that Straight and Mahmood, 
JJ., in Kishan Lai v. Shankar Sinijh (1) held that where the titles of rival 
claimants were mutually denied no appeal lay under s. 39. The soundness 
of that ruling appears questionable, having regard to the wording of ss. 14, 
37, 39, and particularly of tlie detinition of “ person interested ” in s. 3 of 
that Act. It would appear that those learned Judges omitted to notice 
that definition. 

The facta of the esse are sufficiently stated in the order of the Full 
Bench. 

Moti Lai, for the appellant. 

Suiular Lai and Gohind Prasad, for the respondents. 

The judgment of the Full Bench (Edge, C.J.. Knox, BlaIK, BanRRJI, 
Burkitt and Aikman, .TJ.) was delivered by Edge, C. J : — 

JUDGMENT. 

In this case land was taken under the compulsory provisions of Act 
No. X of 1870. The parties could not agree as to the amount of compen- 
sation, nor could thev agroe as to the apportionment, of the compensation, 
and accordingly the Collector of Pilibhit referred the matter, under a. 15 of 
the Act, to the Court of the District Judge of Bareilly for determination. 
The District Judge settled the amount of the compensation, and ho also 

•Pir-t Appeal. No. ‘29.3 of 1893, from an f.rder of T. R. Redfern, Esq., District 
Judge ol Burolly, dated tbe 30th June 1893. 

(1) 8 A.W.N. (1888) 170. 
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1895 decided the proportions in which the parties interested, within the mean- 

Mav :^0. ing of s. 39 of the Act, were entitled to share in such amount. One of 

the claimants, namely, Muaammat Husaini Begam. claimed to be entitled 

Appel- whole of the comuensation awarded. The District Judge awarded 

LATE her onlv a nortion of the compensation. Prom that decision of the 

Civil. District Judge. Musammat Husaini Begam appealed to this Court. 

When the appeal was called on for hearing before a Division Bench, 

17 A. 573= learned vakil for the respondents, relying upon the decision of 
15 A.W.N. [-g-yg] Xkhan Lai v. Shankar Sinoh (1) raised an objection 

(1895) 135, hearing of this appeal on the ground that the appeal did not 

lie, as Husaini Begam's right to share in the compensation was not 
only not admitted, but was disputed. Tlie Division Bench doubting 
the correctness of the decision in Kishan Lai v. Shankar Singh 
referred to the Full Bench the question whether the appeal lay. The 
learned Judges who decided in Kiahan Lai v. Shankar Singh that the 
appeal in that cas?. did not lie were under the impression that no appeal 
lay under s. 39 of Act No. X of 1870, as to the apportionment, if the title 
of the appellant to share in the amount awarded was disputed and not 
admitted. Those learned Judges overlooked the definition of s. 3 of Act 
No. X of 1870. By that section a " person interested ” is thus defined 
*' The expression * person interested ’ includes all persons clainoing an 
interest in compensation to be made on account of the acquisition of 
land under this Act. " What the Judge has to do under s. 39, so 
far as the apportionment is concerned, is to decide the proportions 
in which the persons interested are entitled to share in such amount. " 
Such amount is the amoant of compensation which has been settled. 
There is nothing in the section to suggest that the Judge should not 
decide, as between rival claimants to compensation, whether those claim- 
ants respectively claim the whole amount or a proportionate part only, all 
questions of title upon which their right to share in the amount and the 
proportion to he awarded to them respectively, would depend. The defini- 
tion clause shows that the words " person interested ” are not confined to 
persons whose title to share in the amount awarded has been admitted. 
In our opinion the judgment of the Court in Kishan Lai v. Shankar SiTigh 
was wrong, Tiie High Court at Bombay has held in Kashim valad 
Kama! Xaik v. Aminhi kom Gavasumiya and the Collector of Behanmi'^) 
that an appeal lav in a case under such circumstances, the case 
before that Court being one in which each of the claimants laid claim 
to the entire amount of the compensation, consequentlv denying the 
title of the other to any share in the compensation. It is also clear 
from the judgment of their Lordshios of the Privy Council in Rajah 
[576] Nibnoni Singh v. Ravi Buudhoo Roy (3) that, subject to the appeal 
given by .s. 39 of Act No. X of 1870, the decision of the Judge under that 
section is final and cannot be questioned hv a suit, and that the proviso to 
s. 40 onlv applies to the cases of persona whose rights have not been 
determined under the earlier clauses of the Act, such as minors or per- 
sons under disability who did not appear at the inquiry as to the amount 
to be awarded as compen«ation. This is a further reason, if further reason 
w ere required, why we should interpret s. 39 as giving a right of appeal 
in such a case as this, and our opinion is that the appeal in this case lay. 
Wit h this answer to the question submitted to the Full Bench the appeal 
will go hack for disposal to the Bench which referred the ease. 

(1)8 A. W. N. (1888) 170. (2) IG B. 625. (3) 8 I. A. 90. 
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17 A. 576 = IS A W.N. (1893) 226. 

APPELLATE CRLMINAL. 

Before Sir John EJge, Kt., Chief Justice^ and Mr. Justice Banorji. 


Queen-Emphess V. Gobinda and another.’'" 

[31sfc May, 1895.] 

Act Wo. XfjVof 18(10 (Indian Penal Code), s. ill—Evidcjice -Pointing out stolen pro- 
perly concealed in o place not under the accused's control. 

' Where the sole evidence against a person charged with an offence under s. 411 
of the Indian Penal Code consisted of the fact that the accused had pointed out 
the place where some of the stolen property was conco.ilod in the field of another 
person: JicW that this was not in iisolf sufficient evidence lo support a conviction 
under the abovementioned section. 

13Cr.Tj.J 127 (128) = 16 C.W.N. 238= 13 Ind. Cas. 783 1784) ; 155 P.L.R. 1908 = 21 
P.W.K. 1908 (Cr.) ; 92 P.L.R. (1902) ; R., 51 P L.R. 1905 = 2 Cr. L.J. 230 ; 29 
P.W.H. ) 012 (Cr.i= inPL.R. 1012 = 13 Ind. Cas. 220= 13 Cr. L.J. 28.] 

This ease was referred to a Division Bench by Aikman, J., for the 
reasons expressed in the following order : — 

“ I refer this aopeal for hearing to a Division Bench. The convic- 
tion of the appellant is baaed merely on evidence that he pointed out a 
spot in a field, not his own. whore certain stolen property was found, and 
dug up the property therefrom. The conviction could nob according to 
the ruling of Tyrrell, J.. in the case of Empress v. Kinknr (Weekly Notes, 
1881, p. 94), and the ruling of Duthoit, -J., in an unreported case. Empress 
v. Biiula (Criminal Appeal, No. 742. decided on the 12tb cf January, 
1885), be supported on the evidence. But it appears to me that the rule 
laid down in the cases just referred to is somewhat too broadly stated. I 
[S77] think it right that the point, which is an important one, should he 
considered by two .lodges and order accordingly.’ 

The Government Pleader (Munshi Ram Prasad), for the Crown. 

JUDGMENT. 

Edge, C. J.. and Bankrji, J. — Some articles were stolen on the 
23rd of December 1894. Some of these were found in the bouse of 
Dhankua and some in his field. He gave no reasonable explanation how 
he came to bo in possession of the articles found in his house. He was 
rightly convicted under s. 411 of the Indian Penal Code, and we dismiss 
his appeal. 

Gobinda has been convicted of an offence made punishable under 
8. 411 of the Indian Penal Code. He pointed out a place in the field of 
another man in which some of the stolen articles were found. There is 
no other evidence against him. The mere fact that a person points out a 
place where stolen property is concealed, if that place is not in his own 
house or in his own field, hub is in the field of another man, is not suffi- 
cient, in our opinion, ho entitle the CourD to find that the person who 
Dointed out the stolen article had received it, or retained it, knowing it to 
be stolen. There must, to support a conviction in such a case, be some 
evidence which suggests that the accused himself concealed the article in 
the place where it was found. It is not sufficient for a conviction that 
the accused pointied out the stolen article, if it is left doubtful whether 
the accused or some other person concealed the stolen article, or that the 

* Criminal Appeals, Nos, 352 and 368 of 1895. 
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accused obtained in some otlier way infoi’mation that the stolen property 
was in the place wliere it was found. In Gobinda’a case we allow his 
appeal, and, setting aside his conviction and sentenco, we acquit hin) of 
the cliarge of which he Inis been convicted and direct that he bo at once 
released. 


17 A. 578 = 15 A W N. (1895) 132. 

[578] APPELLATE CIVIL. 

Bejorc Sir John Ed(i(\ Kt.. Chief Justice, and Mr. Justice Banerji. 


Pateshuri Partap Narain Singh and another {Defendants) v. 

Bhagwati Prasad {Plaintiff}. ' [3rd June, 1895.] 

Act ^ 0 . Vll of IKS'* (Swcwssiou Certificate Act),s. 4~~Joint nindu family— Suit by 
survivor for debt due to joint fnmiJy-Bridence-Pre^nmption ns to nature of debt 
where the family is joint. 

Wht^ro a debt is advanced from the fund^ of a joint Hindu family and is due to 
that family, no certificate under Act No. VII of 1889 is necessary to enable the 
survivor of such family to recover the said debt. 

Such debt as above being a bond-debt, it is not necessary that it should appear 
in the bond that the funds were those of a joint family. 

Jagmohandas Kilabhai v. Allu Maria Duskal (1) followed. 

[R., 7 G.L J. fi58 (664) = 12 C.W.N. 145 ] 

This was a suit for sale on a mortgage executed by the father of the 
defendants, the Raja of Basti and liis brother, in favour of the plaintiff’s 
father. With tiie Raja and liis brother were joined as defendants several 
other persons who were purchasers or mortgagees of some of the villages 
mortgaged hy the deed upon which the suit was brought. In tlie third 
paragraph of the plaint the plaintiff stated “ That Babu Sarju Prasad, 
the fa' her of the plaintiff, and the plaintiff, were the members of a joint 
Hindu family ; and so long as the family was joint, he had no source of 
income. Babu Sarju Prasad, Mahajan, died on the 29th February, 1888, 
while the family was joint ; and the plaintiff by right of survivorship 
obtained i)oss 0 ssion as owner of all the property of the joint family, 
including tlie bond sued on. He is therefor© competent to maintain this 

suit.” 

The defendants, the Raja of Basti and his brother, pleaded inter alia 
that they and their father, the original mortgagor, had constituted a joint 
Hindu family ; that the debt for which the mortgage had been given had 
been incurred for immoral purposes, and that therefore it was not charge- 
able on the ancestral property of the family. They also pleaded, in the 
fourth pnragrapli of their written statement, that “ the plaintiff has not 
obtained a certificate of heirship, and his claim without doing so is in- 
admissible,” 

[879] The Court of first instance (Subordinate Judge of Gorakhpur) 
found tliat the debt was not tainted with immorality, and, disallowing the 
pleas of the various subsequent mortgagees and purchasers, passed a 
decree in favour of the plaintiff. The Subordinate Judge framed an issue 


Appeal. No. 51 of 1893, from a decree of Babu Brljpal Das, Subordinate 
Judge of Gorakhpur, dated the 29th November 1892. 

(1) 19 B. 338. 
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on the question whether a certificate of succession was necessary, but 
came to no finding upon it. 

The two principal defendants appealed to the High Court, and, the 
case coming on for hearing before Kdge. C.J., and Banerji, J., the follow- 
ing order of reference was made : — "The defendants, who are appellants 
here, as their 4th plea in their written statement pleaded thiit the 
plaintiff has not obtained the certificate of heirsliip, and his claim without 
doing so is inadmissible.” The Subordinate Judge framed an issue, viz., 
the 13th, on that plea. He did not try it. Tf the certificate was necessary, 
the plaintiff was not entitled to have a decree passed until he produced 
the certificate. Mr. Rrtfi says tliat no certificate was necessary because 
it is alleged in paragraph 3 of the plaint tliat the father of the plaintiff and 
the plaintiff were members of a joint Hindu family, and that the plain- 
tiff by right of survivorship obtained possession as owner of all tlie pro- 
perties of tlie joint family including the bond sued on. If it be the law 
that the survivor of a joint Hindu family can, without producing a certifi- 
cate under the .\ct, obtain a decree for a debt which on the face of it be- 
came due to a deceased member of the family, then paragraph 3 of the 
plaint was in effect put in issue l)y paragrapli 4 of the written statement, 
and the issue ouglit to liavo been tried. We have been referred by 
Mr. Viddifa Chnr(i)i Shi(/h to the case of Venkaiaramamia v. Venkainif^ fl) 
and to the case of Vaidijnnatha A umv v. Chinnasami Naik f2). We express 
no opinion on either of those oases. We make an order under s. 566 of 
the Cole of Civil Procedure, and direct the Subordinate Judge to try the 
13th issue framed hv the Subordinate Judge. Bahu Brij Pal Das, and to 
return the finding to this Court. Tt appears that there is no evidence to 
the record on this issue one way or the other. The Subordinate Judge 
will permit the parties to produce evidence on this issue. Ten days will 
he allowed for filing objections on the return.” 

[880] On this order the Subordinate Judge found that the debt was due 
to the plaintiff and his father as members of a joint Hindu family.” 

The appeal being again put up witli certain objections filed by the 
respondent. 

Mr. T. CnuUtn and Munshi GohimI Prasad, for the appellants. 

The Hon’hle \V. M. Colvin, Mr. A. H. .S. Roid, Munshi Jwaia 
Pras(ul, Munshi Ram Prasad and Munshi Mndho Prasad, for the res- 
pondent. 

The following judgment was delivered : — 

JUDGMENT. 

Edge, CJ., and Baner.ii, J. — In first appeal No. 14 of 1893, in 
which the judgment was delivered on the 18th of December, 1894, we 
fully considered the (luesbion of the alleged immorality and the question 
of the alleged gift. It is not suggested that there is any feature in this ca^e 
which would make us alter the view of the facts which we then took. 

On the question of there being any necessity for a certificate under the 
Act No. VII of 1889, the findings on remand show that the debt w’as 
advanced from the funds of a joint Hindu family and is due to that family. 
There was consequently no necessity for a certificate in the suit by the 
survivors. 


(1) 14 M. 377. (2) 17 M. 108. 
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In our opinion it is not necessary in such a case that it should appear 
in tlie bond that the funds were those of a joint Hindu family, and we 
agree with the case of Jnqmohnndas Kilahhai v. Allu Maria Duskal (1). 

The other grounds were not i)ressed. We dismiss this appeal with 
costs. We have given effect to the objections filed to the findings on 
remand. 

Appeal cliamhaed. 


17 A. 581 (F.B.1 = 15 A.W.N (1895) 128. 

[581] FULL BENCH. 

Before Sir John Edije, Kt., Chief Jufitice, Mr. Justice Knox, Mr. Justice 
Blair, Mr. Justice Bnnerji, Mr. Justice Burkitt and Mr. Justice Aikman. 

Narindra Bahadur Pal (Defendant) v. Khadim Husain and 

OTHERS iPlninttfs). '' [7th June, 1895.] 

Act No. XXXII of 183‘J — Ac/ No. IV of 1889 {Traiiftfey of Propertjf Act), ss. 88, 89— 
Mortgage— Non-co7ityactunl post diem intereU —Such interest not part of the inort- 
qage money — Act No. XV of 1877 {Indian Limitalicni Act), Sch. ii, Art. 116 — 
fjiniitntion. 

When in asuit for sale under se. 88 and 89 of Act No. IV of 1882 a Court 
.allows under Act No. XXXII of 1839 interest post diem, its decree so far as such 
po.sf diem interest is concerned is not a decree for sale under section 88, but is a 
decree for money which can be executed in the manner provided for the execution 
of simple inonpy decrees. Jiikramjit Tewari v. Durga Dyal Tewari (2) dissented 
from. 

Anicle 116 of sch. ii of Act No. XV of 1877 applies to a claim to have 
interest allowed under Act No. XXXII of 1839 in respect of the non-payment 
on the due date of the money due under a registered mortgage deed, if the suit 
)s not brought within six years of the breach of contract. 

[Dies.. 19 A. 39 (PX.) - I C.W.N. 62 = 6M.L.J. 214 = 7 Sar. 88 ; R., 18 A. 316 (319) ; 
24 C. 609 (P.B.) = 10.W.N 437: 12 C.P.L.R. 18: D.,22B. 107 (109).] 

The facts of this case are fully stated in the judgment of the Court. 
Babu Jogindro Nath Chaudhri, for the appellant. 

Mr. D. N. Banerji, for the respondents. 

JUDGMENT. 

Edge, C.J.. Knox. Blair, Baner.ti, Burkitt and Airman, JJ.— 
On the 23rd of April, 1892. the plaintiffs, who are the respondents in this 
appeal, brought a suit in the Court of the Subordinate Judge of Gorakhpur 
praying for a decree for sale under s. 88 of Act No. IV of 1882 of the villages 
Birari and 13hadwa on a mortgage dated the 28th of April, 1879, and 
also praying tliat in the event of the sale proceeds of the two villages not 
being sufficient for the satisfaction of the demand of the plaintiffs, an 
order might be entered in the decree for recovery of tlie balance of the 
amount whicli might be decreed from the other movable and immoveable 
property of the defendants. The amount claimed was Rs. 17,900, of 
which Rs. 7,000 was claimed as principal and Rs. 10,906 as interest. 

The only pleas raised in the written statement which are relied 
upon in the grounds of this appeal were that there was no condition 
[582] in the mortgage-deed for the payment of interest after the due date, 

' First appeal No. 11 of 1893. 

(1) 19 B. 338. (2) 21 C. 274. 
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and that by reason of limitation the plaintiffs were not entitled to interest 
as damages. 

The mortgage-deed was one not presenting any difficulties of const ruc- 
tion. The principal money was Rs. 7,000, upon wliich interest at the 
rate of one rupee per centum per mensem was agreed to be paid. The 
condition as to the repayment of the principal and the payment of the 
interest was, as coiTectly translated, as follows: — 

“I therefore covenant and execute this bond that the aforesaid sum 
(Rs. 7,000) with interest at the rate of one per centum per mensem from 
to-day’s date until the date of realisation within one year I shall pay and 
satisfy.” The other subsequent material clauses in the mortgage-deed 
were as follows 

" In lieu of the said sum of money T mortgage and hypothecate the 
entire mauzas Birari and Bhadwa, tuppa Jhar Kola, pargana Mahawli, 
belonging exclusively to myself, and which are in no way alienated, and 
in my, this executant’s, possession and occupation ; and until I pay in 
full the whole of the amount of principal and interest at the aforesaid rate 
I shall not transfer the aforesaid shares to any one by sale or mortgage. 
When I pay off the principal with interest I shall obtain a registered 
receipt from the said Rhaikhs. If I. from any reason whatsoever, pay 
the money into the Treasury of the Court, I shall not claim any costs 
incurred by me. * * * If T fail to pay the money with interest on 

the due date, the said Shaikhs shall have power to recover the said sum 
of money together with interest at the rate of one per centum per 
mensem and costs from the mortgaged property and other properties 
movable and immoveable belonging to me. ’ * * The money which 

I shall pay shall first be credited towards interest and the balance towards 
the principal. If during tlie currency of the stipulated term the said 
mahajans should have any cause of uneasiness on account of any act on 
my part, the said mahajans shall have power to realise the principal and 
interest due to them from the person or property of this executant, the 
details of which are given above, and sliall not wait for the expiry of the 
stipulated period,” 

[383] The Subordinate -Tudge, who, through negligence or otherwise, 
apparently mistranslated the mortgage-deed, stated that on a perusal of 
the deed he was of opinion that the parties intended that interest should 
continue to run until payment, and that it was not intended that the 
payment of interest should he restricted to one year, and he gave the 
plaintiffs a decree for Rs. 17,006 with costs and future interest at the 
rate of 8 annas |Der centum ner mensem, and ordered that if the amount 
decreed should not be paid within four months the property should be sold. 
The principal defendant appealed from that decree. In consequence of a 
recent nding of the High Court at Calcutta in Bikrnvijit Teirari v. Ditrga 
T)}fal Tfiwari (l) the appeal was referred to a Full Bench. 

For the defendant-appellant it was contended that by the deed 
interest ran from the date of the deed (the 28th of April, 1879) until 
payment within one year from that dat^e, and if payment were not made 
within the year then tliat interest ran for one year from the date of deed 
and not longer, and that the other conditions of the deed binding the 
mortgagor not to transfer the mortgaged property and giving the mort- 
gagees power in case payment was not made to recover the principal with 
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interest were common form conditions which are inserted in nearly all 
mortgage-deeds in these provinces, whether the mortgage-deeds confine 
the mortgagee's liability for the payment of interest to interest during the 
term of tlie mortgage, or provide for the payment of interest not only 
during the fixed term of the mortgage hut after the due date of the mort- 
gage. It was also contended on behalf of the appellant that interest 
which might he allowed by a Judge under Act No. XXXII, 1839, upon a 
mortgage was of the nature of damages and was not of the nature of 
contractual interest, and in any event that it was not “ interest on the 
mortgage ” within the meaning of s. 86 of Act No. TV of 1882, and that 
in this case the claim in respect of interest, either as called interest or as 
damages, after the expiration of the year from tlie data of the mortgage 
was barred hv the Indian Limitation ;\ct, 1877. For the appellant the 
followung authorities were relied upon : Coohev. Fowler (l), Biahen Daifal 
[584] V. Udit Narain (2), Monsah Ali v. Gnlah Chand (3), DhaQv^ant Simjh 
V. T>ar\iao SHmih (4), Sri Niwnfi Earn Pandc v. Udit Narain Misr (5), and 
Gudri Koer v. Bhulwneswnri Coomar Singh (6). 

For the plaintiffs-respondents it was contended that, according to tlie 
mortgage-deed, interest as such was payable, not only for the term of the 
mortgage but after the due date, and in any event that the Court could 
allow interest after the due date under Act No. XXXII of 1839, and that 
interest so allowed was not to he considered as damages but as interest 
which the parties had within their contemplation when the mortgage-deed 
was made, as they must be presumed to have known the provisions of Act 
No. XXXII of 1839, and that that Act might be applied if the principal 
and interest due under the mortgage were not paid on the due date. 
It was also contended on ))ehalf of tlie respondents that interest allowed 
by a Court under .\ct No. XXXII of 1839 on the non-payment of the 
principal and interest on the due date of a mortgage was ‘ interest on the 
mortgage" within the meaning of s. 86 of Act No. IV of 1882. For that 
proposition the judgment in Bikrmnjii Tcwnriv. Durga Dijal Teivari (7l 
was relie'^ upon. It was also contended that a Court could decree interest 
under .\ct No. XXXII of 1839 notwithstanding that the period of limita- 
tion prescribed by art. 116 of the second schedule of the Indian 
Limitation Act, 1877, had expired before the suit had been brought. It 
was contended that this was the legitimate conclusion to be deduced from 
the case reported. '’The other cases relied upon on behalf of the respondent 
were the following : — The anonymous case in 4 Taunton 876, Price v. 
The Great Western Railway Go. f8) and London, Chatham and Dover 
Railway Co. v. South Eastern Raihoay Go. ^9). 

In our opinion the construction of the mortgage-deed admits of 
no doubt. The term was one year from the 28th of April. 1879. The 
mortgagees^ could on tlie expiration of that year sue for and [585] 
recover the principal moneys remaining due at the expiration of that 
year ; in certain events the mortgagees could, before the oxniration of 
that year, sue for and recover the principal and interest due at the date of 
their suit. On the other hand, the mortgagor could, by payment to the 
mortgagees or into the Treasury of the Court of the principal and interest 
due. redeem the mortgage even before the expiration of the year. The 
payment of post diem interest was not provided for by the mortgage-deed, 
and certainly, according to the ordinary construction of such deeds in 

(1) L.R. 7 H. L. 27. (2» fi A. 486. (8) 10 A. 85. 

(4)11 A. 116. (5) 13 A. 330. (6) 19 0.19- 

(7) 21 0. 574. (8) 16 M. and W. 244. (9) L. R. 1 Ch. Div. 120. 
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these provinces, wiiich wo believe to be correct, was not contemplated by 
themortgo^'or. The conditions in the mortj‘afio-dccd bindin^i the inortga- 
gor not to transfer the mortgaged proi)erty, and giving the jnortgagee 
power to recover the principal money with interest if the mortgagor failed 
to pay the principal with interest on tlie due date, arc ordinary conditions 
commonly inserfed in mortgage-deeds in tliese provinces, whether it is 
intended that interest slnill run only to the due date or shall run not only 
to the due date hut after due date and until the principal sum shall have 
been paid. Such conditions are never construed in this Court as indicating 
that interest shall conlmue to run after the due date. 
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It may be snid that if the mortgagees had not construed the mort- 
gage-deed as providing that interest should continue to run after the ex- 
piration of the year which began on tl)e 28th of April, 1879, why did they 
not bring their suit within the period prescribed by art. 116 of the second 
schedule of the Indian Limitation Act, 1877? It is possible that the mort- 
gagees may have misconstrued the mortgage-deed, and it is also 
possible that they may have taken tlie same view of the law as was taken 
in Bikramjil Tewari v. Dunfa Dual Tetvari (1) and have been unaware of 
the application of art. 1 16 of liio second schedule of the Indian Limitation 
Act, 1877. It is useless to speculate as co the reasons which may have 
inlluenced the mortgagees. What we have to decide is, what was the 
mutual intention of tlie parties as evidenced by the mortgage-deed. Wo 
have said that in our opinion the construction of the mortgage-deed is 
not onen to doubt. If the consiruction of tlie mortgage-deed were open 
[586] to doubt, we. sitting here to administer the law, would be bound 
in justice, equity and good conscience to construe tbe mortgage-deed in 
favor of the mortgagor and against tbe m^ortgagees on any doubtful point. 
It requires but little knowledge of borrowers and of money-lenders in these 
provinces to be aware that it rarely happens that a small i'^amindar or an 
agriculturist has legal assistance of any kind in the negotiation for a loan 
on mortgage or in the preparation or approval of a mortgage-deed, ^he 
borrower goes to tbe money-lender, and it is the money-lender who pre- 
pares tbe mortgage-deed and who is responsible in ninety-nine oases out 
of one hundred for the language used in it. The money-lender is a shrewd 
man of business ; the needy zamindar or needy agriculturist may under- 
stand the cultivation of land and the value of crops and seeds, but, until 
taught by bitter experience he has but the most bazy conception of legal 
phraseology. It would be as reasonable to construe a doubtful contract 
between a spider and a fly against the Hy as it would in .these provinces bo 
to construe a doubtful provision in a mortgage-deed against tbe mortgagor. 

When by a mortgaged-deed it is provided that the principal and inter- 
est at an agreed rate shall be payable at a certain time, and the mortgagor 
fails to make payment on or before that date, it is, subject to tbe provisions 
of the Indian Limitation Act of 1877, competent bo a Court in its discre- 
tion to allow interest after the date certain under Act No. XXXII of 1839, 
provided that tbe parties have not contracted themselves out of that Act. 
It is seldom that tbe provision in tbe Act enabling a Court to allow interest 
when a demand in writing has been made could apply in a transaction of 
mortgage. 

It is quite clear that tbe interest which a Court may allow under Act 
No. XXXII of 1839 is not contractual interest. The allowance of such 
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interest under Act No. XXXII of 1839 and the rate which may bo allowed 
depend, not upon the agreement of the uarties, but entirely on the discretion 
of the Court. It is allowed as compensation for the broach of contract, in the 
one case to pay at the time certain, and in the other case for non-compliance 
with demand in writing, and is damages, although the amount of such 

[587] damages is ascertained by allowing interest at a rate fixed by the 
Court in the particular case. Tnere is on this point no difference in 
principle between Act No. XXXII of 1839 and s. 28 of the 3rd and 4th 
William IV, Chapter 42. In England interest allowed as damages under 
8 . 28 of the 3rd and 4th William IV, Chapter 42 does not become a debt 
until judgment, when it becomes part of the judgment-debt. 

It is ohviaus to our minds that article 116 of the second schedule of 
the Indian Limitation Act, 1877. would auply to any claim to have interest 
allowed under Act No. XXXII of 1839 in respect of the non-payment 
on the due date of tlje money due under a registered mortgage-deed, if 
the suit was not brought within six years of the breach of contract. 

Turning now to Act No. IV of 1882, it seems to us to be clear, upon 
a comparison of the provisions of ss. 83, 84. 86 , 88 and 92 of that Act, 
that the interest on payment of which in addition to the principal money 
a mortgagor may prevent foreclosure or sale or obtain redemption is the 
interest which he cnotracted to pay. and the payment of which was secur- 
ed by the mortgage-deed. Those who were responsible for the drafting 
of the Transfer of Property Act, 1882 (Act No. IV of 1882) were not 
always careful to use the same terms to express the same meaning, yet it 
is not conceivable that it was inteuded that a mortgagor should be entitled 
to redeem under s. 92 upon payment of the principal money and the 
contractual interest due under the mortgage-deed, on the day fixed by the 
Court, plus the costs of suit, if any, awarded to the mortgagee, and that 
in order to avoid a sale under ss. 88 and 89 he should be obliged to pay, 
not only the principal moneys and the contractual interest due under the 
same mortgage-deed on the day fixed by the Court, plus the costs of suit, 
if any, awarded to the mortgagee, but in addition such interest as might 
be allowed by a Court under Act No. XXXII of 1839, and yet, if the 
decision in Bikramjit Teioari v. Darga Dayal Teioari (l) be correct, that 
is the result of ss. 88 , 89. and 92 of Act No. IV of 1882, For example, 
it is agreed between the parties iu this case, through their counsel and 

[588] vakils respectively, that the amount due for principal and interest 
up to the expiration of the year of the mortgage is Ks. 7,840, and that, 
if the decision first referred to of the Calcutta High Court is correct, tho 
decree for principal and interest to the date of suit must beiorRs. 17,906. 
This suit was instituted on the 23rd of April, 1892. On the 22nd of April, 
]892. the mortgagor might have deposited in Court under s. 83 of Act 
No. IV of 1882 the “amount remaining due on the mortgage,” which was, if 
our construction of the mortgage be correct, Rs. 7,840, and then s. 84 would 
have applied : or the mortgagor might, on the 22nd of April 1892, have 
instituted a suit for redemntion, and under s. 92 of Act No. IV of 18 82 
he would have been entitled to a decree for redemption conditional on 
bis paying to the defendants or into Court the sum of Ks. 7,810 and the 
costs of suit, if any, awarded to the defendants. There is no question under 
0 . 92 of interest which may bo allowed mder Act No. XXXII of 1839. The 
term “ the mortgage money ” of s. 92 is thus defined by s. 58 (a) — “the 
principal money and interest of which payment is secured for the time 
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being aro called the mortgage money. ’’ We do not suppose bbab any ono 
would suggest that iuc-erosb which might bo allowed by a Gourc under Act 
No. XXXil of 1839 could be brouglit within that delinition, unless the 
parties had specially agreed in their deed tfiat any interest which might 
be allowed by a Court uudor Act No. XXXII of 1839 should bo deemed 
bo be interest secured by the deed. We have never seen a deed contain- 
ing such an agreement, liven without the light afforded by a considera- 
tion of ss. 83, 81, 90, 92 and 91 of Act No. IV of 1882, wo sliould havo 
had no doubt that the term inbore.-.l on the mortgage " of 8. 86 must bo 
interest due on the luortuago and not iotorost allowed by a Court under 
Act No. XXXIl of 1839; the latter inrerest is noibhor due nor does 
it booomo due on the mortgage ; it becomes duo under the decree of the 
Court and under that decree alone, and consequently is not part of 
the amount on default of payment of which the mortgaged property as 
such may be sold under s. 89. When in a suit for sale under ss. 88 
and 89 a Court allows under Act No. XXXIl of 1839 interest pout dtcni, 
its decioo, so far as such post dicni interest is [589] concerned is 
nob a decree for sale under s. 88, but is a decree for money which 
can be executed in the manner provided (or tiie oxeoution. of simple 
money decrees. It is only under the Transfer of Property Act, 1882 
(Act No. IV of 1882), that a Court can in a suit on a mortgage 
make a decree for sale of the mortgaged property as such, and a Court 
has not jurisdiction lu extend those sections by decreeing a sale of mort- 
gaged property if the interest which it allows under Act XXXIl of 1839 
be not paid. 

The mortgage-deed in this case was made on the 28th of April, 1879. 
The only decree (or sale of the mortgaged property which could be made 
in this suit was a decree under s. 88 of Act No. IV of 1882. It would 
work a grievous hardship on a second mortgagee who bad advanced bis 
money in 1883 on the same security, having taken the precaution to 

inform himself by a search in the oiiice of the Registrar of Deeds as to 

the nature of the previous incumbrance, and who trusted to the provisions 
of Act No. IV of 1882, if his rights wore postponed and the first mort- 
gagee should under a decree under Act No. XXXIl of 1839 be entitled to 
be paid out of the proceeds of a sale of the mortgaged property the 

interest allowed to him by the Court under Act No. XXXIl of 1839 before 

any portion of the proceeds of such sale should be applied towards 
disobarging the second mortgage. Such was not, in our opinion, the 
intention of the Legislature when passing Act No. IV of 1882 and enacting 
8. 295 of Act No. XIV of 1882. 

The appellant has limited the relief which v/e can afford to him in 
this appeal by bis prayer in bis memorandum of appeal, which is ; — 
*tbat the award of post diem interest to the amount mentioned 
in the valuation of this appeal be set aside and the suit to that 
extent bo dismissed." The amount mentioned iu the valuation of 
the appeal is Ks. 9,750. Deducting that sum of Bs. 9,750 from the 
amount decreed by the Court below, we give the plaintiffs a decree 
for the balance, and order that upon the defendant-appellant paying 
to the plaintiffs or into Court such balance on or before the 27 tb of 
November next, the plaintiffs should deliver up to the defendant- 
appellant or to such person as be may appoint all doouments in the 
possession or power of the plaintiffs relating to [590] the mortgaged 
property and shall transfer the property to the defendant-appellant free 
from all inoumbranoes created by the plaintiffs, or any of them, or any 
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person claiming under them, or any of fchem ; but that, it such payment 
is not made on or before the 27th of November next, the mortgaged 
property or a sullicient part thereof be sold, and that the proceeds of the 
sale, after, defraying thereout the expenses of the sale, be paid into Court 
and applied in payment of the said amount found due by us to the plain- 
tills and that the balance, if any, be paid to the defendant-appellant or 
other persons entitled to receive the same. We vary the decree below, 
and allow this appeal to the extent above mentioned with costs to the 
appellant in this Court, and otherwise dismiss the suit. 

Decree modified. 
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APPELLATE CIVIL. 

Before iSir John Ed(je, Kl , Chief Justice, and Mr. Justice Bancrji. 

S.U.JAD Ahmad Khan {Defendant) v. Kadui Begam {Plaintiff). ' 

[Dth May, 189o.j 

Muhammadan law-^Gi/t — ■■ Musha ” — Validity of (jift — Posseiaon, 

A deed, which wad found iu effect to be a deed of ^ift comprising zamindari 
and other property, was executed on the 2'2nd of May, 1890. it \va> regisleredon 
the '2-lth of May, and the donor die! on the ’2Gth The deed rcciied — " I have 
placed the aforesaid vendees in pr ipnetirv po<>essinn of the aforesaid property as 
iny repre?entatives.” Mut.tiion of names was subsequently obtained by one of 
the donees m bis favour o.i the hisis uf the i-aiiieueo.i. Hnld that this was a 
valid and elTt’ctual gift under the Muhammadan law. Mahomed Buhsh Khan v. 
Ho.SMuni Pibt (1) and Hheikh Mahumuiad Miimtaz Ahma^i v Xubaida Jan {2) 
referred to. 

(F.. U1 E.L.R. 1001.] 

The facts of this cast) sulLiciontiy appear from tho judgroent of tho 
Court. 

Mr. Abdul Majid, for the appellant. 

Mr. 'P, Conlan and Maulvi Ghiilam Mujlaba, for tho respondent. 

J UDGMENT. 

Edge, C. J., and JiANh K-M, J. —The property which is in question in 
this appeal originally belonged to one Ahmad Yar Khan and was 
claimed by tho respondent, bis widow, by right, of iiiho'-itance to him. 
The appellant is one of the sons of Ahmad Yar Khao, and he resisted the 
claim on the allegation that by an instrument dated the 22Dd of May, 
1890, Ahmad Yar Khan had sold the property to him and liis mother. 

The Subordinate Judge has held the instrument of the 22Dd of May, 
1890, to be a deed of gift, although ostensibly it is a sale-deed, and he is 
of opinion that the gift is invalid by reason of [2] inusha, and also 
because possession was not delivered by the donor. He has accordingly 
decreed the claim. 

Mr. Abdul Majid, on behalf of the appellant, has not questioned the 
finding of tlie Subordinate Judge that the deed of the 22nd of May, 1890, 
is a deed of gift. He contends that the grounds on which the gift has 
been hold to he invalid are untenable. 

Upon the question of musha tho ruling of their Lordships of the 
Privy Council in Amceroonisha Khatoon v. Abedoonissa Kha toon (3) is con- 
clusive so far as the imindari property is concerned. It was held by 
their Lordships in that case that the rule of Muhammadan law that a gift 
of is invalid does not apply to definite shares of zamindaris. As 

i*egards property other than shares in zamindaris claimed in the suit, if 
possession was taken under the gift, it would have the elTect of transferring 

• First Appeal No. 28 of 1891, from a decree of Pandit Rajuath, Subordinate 
Judge of Moradabadi dated tho December 1893* 

(l) 16 I. A. 81. (2) 16 I, A. 205= 11 A. 460. (3) 2 I. A. 87, 
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ownership, although the gift might be invalid on the ground of musha. 
This was held by the Privy Council in Sheikh Miihummad^ Mumtaz Ahmad 
V. Zabaida Jan (U. Wa may observe that Mr. Gonla^i, on behalf of the 
respondent, frankly conceded that he could not support the judgment of 
the Court below on the ground of musha. 

As for possession, the case of the appellant in the Court below was 
that for about a year before tbe date of the gift be was in possession, and 
that the deed of the 2'2Qd of May, 1890, only gave formal effect to the 
transfer which had already been made. The Subordinate Judge bas held 
that this allegation has not been established, and Mr. Abdul Majid bas 
not attempted in this Court to show that the finding is incorrect. His 
contention is that, having regard to the nature of the property, the 
authority to take possession followed by subsequent possossion was suffi- 
cient tc validate tbe gift, and he has relied on the rulings of the Privy 
Council in Mahomed Bnksh Khan v. Hosseini Bibi (2) and Sheikh 
Muhammad Mumtaz Ahmad v. Zubaida Jan (1). 

In the first of these cases their Lordships observed : — “ The gift 
was attended with the utmost publicity, the hibbanama itself authorises 
tbe donees to take possession, and it appears that in fact [3] they did 
take possession. Their Lordships hold under these circumstances that 
there can be no objection to the gift on the ground that Shahzadi (tbe 
donor) bad not possession, and that she herself did not give possession at 
the time " (p. 215). In the other case their Lordships held that where 
the donor '' had merely proprietary, not actual, possession of tbe greater 
portion of the property, that is to say, she was merely in receipt of tbe 
rents and profits,” a declaration in the deed of gift that she had made 
the donee possessor of all properties given by the deed ; that she had 
abandoned all connection with them ; and that tbe donee was to have 
complete control of every kind in respect thereof, ” followed by actual 
possession, rendered the gift efiectual (p. 215). Their Lordships further 
held that a declaration by tbe donor of the kind referred to above was an 
admission binding on tbe heirs of the donor. 

We are of opinion that these rulings support Mr. Abdul Majid’s con- 
tention. The deed of gift in this case was executed on the 22Dd of May, 
1890. It was registered on the 24th of that month, and Ahmad Yar 
Khan, the donor, died on the 25th. The deed recites : — "I have placed the 
aforesaid vendees in proprietary possession of tbe aforesaid property as 
my representatives.” This was an admission which, according to their 
Lordships of the Privy Council, was binding on the respondent, who is 
one of the heirs of Ahmad Yar Khan. The deed of gift is in the posses- 
sion of the appellant. Mutation of names bas been effected in his favour, 
and it is admitted in the 4th paragraph of the plaint that it was obtained 
on the basis of the alleged gift. He is admittedly in possession, and the 
greater portion of the property was property of which tbe donor was in 
receipt of rents and profits only. Tbe rule laid down by the Privy 
Council in the oases referred to above fully applies to the facts of this case, 
and the gift in favour of the appellant was therefore a vaild and efi'ec- 
tual gift. We allow this appeal, and, setting aside tbe decree of 
the Court below, dismiss the respondent’s claim as against the appellant 
with costs. 

We dismiss the objections with costs. 

Appeal deoreed. 


(1) 161.4, 206allA. 460. 


(2) 16 I.A. 81. 
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[ 4 ] REVISIONAL CIVIL. 

Before Mr. Justice Knox and Mr. Justice Aiknuxn. 

Abdullah {Petitioner) r. Salaru and (Opposite parties).'' 

[10th May, 189o.j 

Civil Procedure Code, section, G2J — 24 and 25 Fic., Cup. 104, section 15 — Powers 
of superinleiuience exerciseaUe bp the tlinh Court. 

Wliere a Subordinate Court had signally failed to do its duty, and there had 
been ito [.'utent neglect on the part of the petitioner. Held, on an application for 
revision, that it is competent for the High Court under the general powers of 
supervision vested in it by section 15 of 21 and 25 Vic., Cap. 101, to direct the 
Subordinate Court to do its duty, and complete the case according to law. 
Muhammad Sulevian Khan v. Fatima (1) referred to. 
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[F., 19 M. 119 (150) N.; R., 11 C.P L R. 141.] 


The faefcs of this case are fully stated in the judgment of the Court. 
Pandit Sundor Lot and Maulvi Ghutam Mujtabo, for the applicant. 
Messrs. T. Contnn. Boshun Lai and Pandit Moii Lai, for the opposite 
parties. 


JUDGMENT. 


Knox, J., and Aikman, J. — This is an application made by one 
Abdullah praying this Court to exercise, in respect of an order passed by the 
Subordinate Judge of Cawnpore, dated the 14th of May. 1894, the powers 
of revision vested in it under s. G22 of the Code of Civil Procedure, or the 
powers of superintendence conferred upon this Court by section 15 of 
statute 24 and 25 Vic., Cap. 104. The circumstances of the case are 
extraordinary, and the manner in which it has been dealt with by the Sub- 
ordinate Judge of Cawnpore is of a very exceptional character. In order to 
understand the position which the parties now occupy it would be necessary 
to state the exact nature of the case and the action which has been taken 
upon it, Abdullah, the petitioner before us, was plaintiff in a suit for 
dissolution of patnership. He framed his plaint upon the lines laid down 
in form No. 113 of schedule IV of the Code of Civil Procedure. Ho 
prayed the Court to decree a dissolution of the partnership, and that 
the accounts of the partnership be taken by the Court, the assets 
thereof realized, and each partner ordered to pay into Court any 
balance due from him upon the partnership account ; [53 that the debts 
and liabilities of the partnership be paid and discharged costs of the 
suit be paid out of the assets, and any balance remaining of the 
assets after payment of the liabilities and of the costs be divided. In 
fact, as stated above, be prayed the Court to grant him all the reliefs to 
which be was entitled in a suit for dissolution of partnership. On the 
25bh of September, 1889, the Subordinate Judge of Cawnpore passed an 
order to the effect that the partnership should be considered dissolved from 
that day and that Manobar Das and Shoo Prasad be appointed commis- 
sioners to examine the accounts and find out the balance of each 
sharer. After this had been accomplished the case was to be brought up 
on the 3rd of December, 1889. An appeal was filed from this order to the 
Court of the District Judge of Cawnpore, with the result that the order 

* Applicabion No. 1 of 1895 under s. 622 of Civil Pxoceduro Code, 

(1) 9 A. 104. 
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dissolving the partnership was confirmed and a receiver was appointed. It 
is worthy of notice that this order appointing a receiver was one to 
which both the parties assented at the time it was passed. Apparently 
at first the District Judge had some intention of preparing in hia Court a 
decree which should determine the several matters for which relief had 
been asked in the plaint and which had been left still unadjusted. Upon 
the 6th of May, 1890, the District Judge directed that the decree should 
be prepared in the Court of the Subordinate Judge after the commissioners 
appointed by the Subordinate Judge had adjusted the accounts The case 
went back to the Court of the Subordinate Judge for adjustment of the 
accounts with a receiver appointed for realization of the assets found to 
be due upon those accounts. There was further a distinct order directing 
the Subordinate Judge to prepare a decree according to forms Nos. 132 
and 133 to be found in schedule IV of the Code of Civil Procedure. We 
may observe in passing that this order was the proper order to have been 
passed in the case, and if the Subordinate Judge bad only done his duty 
in carrying out the provisions of that order upon the lines therein laid 
down, the case would not have become so complicated as it has become. 
The record appears to have reached the Subordinate Judge on the 7th of 
May, 1890, and, so far as we can ascertain, the terms of the order appear 
to have been lost sight of altogether. What did liappen thereafter was 
that the commi8*[6]sioDers examined the accounts, objections were taken 
to their report, these objections were considered by the Subordinate 
Judge, and then an order was passed which ran as follows : — 

" It is ordered and decreed that out of the assets of the joint firm the 
parties to this suit shall recover (hash zabita) in due course, Rs. 30,107-7^3, 
the outstanding debt, and should divide the whole of the assets amount- 
ing to Rs. 37,974 as follow’s.” The mode of division is then made out, 
and a further order is passed that until the plaintiff paid a certain sum 
due as Court-fees the decree should not be executed. 

It is obvious that in passing this order the Subordinate Judge 
had never taken into consideration either the reliefs which had been 
asked for by the plaintiff or the standard forms provided by law accord- 
ing to which decrees in dissolution of partnership cases should be 
framed. Form No. 132 sets out a standard form in which an order 
granting dissolution of partnership and arranging all the necessaries 
preliminary to a decree should run. Form No. 133 is the standard form 
in which a final decree in the same class of cases should run, with 
such variation as the circumstances of each case require. The Subordinate 
Judge had issued an order dissolving the partnership. He had under the 
further order of the District Judge a receiver appointed for getting in the 
outstandings of the estate. He had arranged for the taking of accounts. So 
far all has been done in due order ; but he had not gone on to collect through 
the receiver the outstandings due. He had therefore no funds in Court out 
of which to arrange for the payment of dobts due by the partnership, for 
payment of the costs, and (or aw'arding to each partner his share, if any, 
of the assets. Had the Subordinate Judge been at the pains of studying 
the decree sent to him by the District Judge and the form provided by 
law, he could not have failed to see that there still remained for him on 
the 22nd of April 1891, much to do before he could attempt to pass a final 
decree in the case. These duties which he left undone be attempted 
to relegate to the parties ; for it is difficult to understand in any 
other light the teruas of the order whereby he directed tne parties to 
recover hash zahiia” the outstanding debts. There is no procedure 


708 



YIII] 


ABDULLAH V. SALARU 


18 All. 8 


[7] auDointed by fcl )0 Col -» such aa bbn Subordinate Judge appears to have 
contemplated, and the result of the so calloi decree passed by him on the 
22nd of April, 1891, was that ho put into the hands of the parties an 
order which lias led to n3uch litigation, and an order wliich Abdullah, when 
he tried to execute it, found to be an order pronounced by this Court 
to be an inoprative decree. After a vain attempt to execute this in- 
operative decree .Abdullah went hack to tho Court of tlio Subordinate Judgo 
of Cawnpore and asked that Court bo grant him, either by way of amend- 
ment or review or in some shape, a cloer- o which he could put into execu- 
tion. The Subordinate Judeo hold that a final decree had been passed in 
the case ; that he could not do anythin.^ further, and rejected the application. 
It is Miis order of rejectioji. date<l the i lth of Alay, 1891. with which we 
are asked to interfere either umlor 'section G22 or under the powers of 
suocrvifiion given us by Statute. 


Tho aathoritifs ui on which cfniosel for the petitioner relies are 

Khmi v. Fntn.tx ‘ \), (inbintl Cooinar Chowdhry \\ 
Ki^to C'ooumr Choir. /hry Jii Ihu nuiftrr of Omar (.'hand Mahta v. The 
Nawnh Xainn <>f Urnytl Cj), and Mnnohnr Paul v. J. P. Wisr (-1). 

Upon the authoritv of piecedents it was contended that this 

Court coulil call for ihe record and pas.s orders in tiie case, inasmuch as 
the Suliordinato Judge frilc.l t, ., cxerci^o tlio jurisdiction ves‘cd in him. 
If, however, it anpeared to the Court tlmt s. G22 only providr<l for cases 
in whicli no appeil lay to this Court, s. l.j of tho Statute 24 and 2.o Vic., 
Cap. 101, eontait od no such limitations and conferred a general power of 
superintenilenco upon tlie Courl.. The whole stronebh of the arguments 
upon the opposite side lay in tlm c •ntouiion tliat a decree had been passed 
in tl)c suit, a decree viiich Im i been treated as a <lecrco by the potilinner, 
who had attempted to e.xocure it, and that the remedy open to the peti- 
tioner was that of appeal. 


It was contended that lioth s. G22 of thy Code of Civil Procedure 
and tiio limit placed upon tho use of the word “ superintendence ” 
[8] in H. lo of tho S'atul.o ^1 and 2o Vic., Cap. 104. hy Mr. Justice 
Straight in Muhammad Suleman Khan v. Falima (1) preclude this Court 
from interfering wi'h tho order of the 14th of May, 1894. 

One matter is obvious, aud that is, that the subordinate Court, i. e., 
the Court of tho Subordinate Judge, has in tlie suit between the parties 
signally failed to do its duty. Tlioro has not boon any patent neglect on 
the part of the pyfitioner to enforce his rights. Ever since tho ill-advised 
order of the 22n'i of .\pril, 1891, was passed, tho petitioner has done his 
best to enforce his rights with tho aid of the so-called decree given to him 
by the Subordinate Judge. As soon as he found that decree to be inopera- 
tive he has taken prompt action to try and get? the defects remedied. 
Under these circumstances we are of opinion that we have the power by 
way of superinteodenco to direct tho Subordinate Judge to do his duty, 
both in tho w^y of obeying the decree sent to him hy the District Court 
on tho 6th of May, 1890, and to complete, as required by law, those acts 
which the Legislature requires him a.8 a Court to do, anti not to relegate 
them bo the parties wiien he has a suit for dissolution of partnership 
before him. This is the interprobation placed by this Court upon the words 
used in s. l.O of thj Charter Act in the case of Muhammad Suleman 
Khan v. Falima (1). The learned Chief Justice and blie Judges who con- 
curred with him considered “that under s. 15 of the Charter Act it is 
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competeotto the High Court in the exercise of its power of superintendence 
to direct a subordinate Court to do its duty or to abstain from taking 
action in matters of which it has no cognizance, but the High Court is nob 
competent in the exercise of this authority to interfere with and set right 
the ord<*rs o-f a subordinate Court on the ground that the order of the 
subordinate Court has proceeded on an error of law or an error of fact.” 
The words used by Mr. Justice Straight do not in any wav confUcb with 
what was laid down by the Chief Justice. All that was said by Mr. 
Justice Straight was to the effect that ordinarily under the guise of 
superiutendonce interference should not be made by the Court beyond the 
extent indicated in section 622 of the Code of Civil Procedure. In fact, that 
learned Judge [9] took a very wide view of the word ‘ superintendence,’ 
bolding it to include powers of a judicial and (/wsi-judicial character. 
Looking to the extraordinary nature of this case, we have no doubt that it is 
our duty under the circumstances to set aside the order of the 14th of May, 
1894, and to direct the Subordinate Judge to do his duty and to complete 
the case in accordance with the forms contained in the Code of Civil Pro- 
cedure. In doing this he must also be guided by the order of the District 
Judge sent to his predecessor on the 6th of May. 1890. Costs of the 
application to be costs in the cause. 

Application alloxoed. 


18 A. 9 = 15 A.W.N. (1895) 133. 

APPELLATE CIVIL. 

Before Mr. J ustice A ihnan. 

Har Sakup (Decree-holder) v. Balgobind AND ANOTHER (Objectors,)'^ 

[8bh June, 1895.] 

Execution of decree — Limitation— Act No. XV of 1877 {Indian Limitation Act), 
Schedule |ii), Article 118- Application for execution of a different nature from 
preceding Application, 

A decroe-boldec io execution of his decree applied, on the lltb January 1688, 
for arrest of the judgment-debtor. On the Q5th February 1886, in consequence 
of the record of the case being required in the High Court, the Court executing 
the decree struck off that application suo moiu. On the 23rd February 1892 the 
decree-holder again applied foe execution of hie decree, but this time by attach- 
ment and sale of the judgment-debtor’s property. Beld that the second appli- 
cation could not be regarded as a continuance of the former application, and 
that execution of the decree was time-barred. Kriihnaji Raghunath Kothaole v. 
Anandrav Ballal Kolhalkar (1) followed. 

The facts of this case sufficiently appear from the judgment of the 
Court. 

Baboo Jogindro Nath Chaudhri and Munshi Madho Prasad, for the 
appellant. 

Messrs. T. Conlan, Abdul Majid and W. K. Porter, for the respon- 
dents. 

JUDGMENT. 

[loj Airman, J.— This is an appeal by a decree-holder from a deci- 
sion of the Distri ct Judge of Moradabad bolding that the exe cution of a 

• Second Appeal No. 682 of 1894, from an orderof H.P.D. Pennington, Esq., Addi- 
tional Judge of Moradabad, dated the 2od May 1894, modifying an order of Babu 
Qokul Prasad. Offg. Munsif of Moradabad, dated the 29th August 1892. 

(1) 7 B. 293. 

710 


YIIL] 


HAR SARUP V. BALGOBIND 


18 All 11 


decree which had been passed in the appellant’s favour had become time- 
barred. The decree bears date the 14th of September 1880, and was one 
against Sita Ham. The present application for execution witli which we 
are conceimed in this appeal was presented on the 23rd of February 1892. 
The last preceding application bears date the 11th of January 1K88, 7.C., 
upwards of three years before the date of the present application. Conse- 
quently the application which the deci’ee-holder now seeks to enforce is 
time-barred, unless tht-re is something to take it out of the provisions of 
Article 179 of Scfiedule (II) of blie Indian Limitation Act, 1877, 

It is contended on behalf of the decree holder appellant that circum- 
stances do exist wliich render bis decree still capable of execution. What 
those circumstances are must now be stated. 

On the 11th of January 1 h8h an application was made for execution 
of the decree by arrest of tlie .iiKlgment-del)tor. Sita Ram. In some pre- 
vious proceedings in execution Sita Ram had objected that he was only 
liable to tlio extent of one-lialf of tlie amount decreed. This objection liad 
been overruled, and an appeal liad been filed by Sita Ram in tlie High 
Court. In conseijuenco of tins appeal to the Hi^li Court the record of the 
original suit liad been called for from the Court of first instance (the 
Munsif of Moradabatl). On the 25th of February 1888 theMunsif passed 
an order on the docree-hokler’s application of the 11th of January 1888 to 
tlie following effect ; • fjut the record he sent to the District Judge and the 
application bo struck off the list of pending applications.” 

It may lie said at once thal this was an improper order to pass. The 
fact that the reconl of tlie original caso had been called for was no reason 
whatever for striking oil a lawfully-mailo apolication to execute. However, 
the Munsif passed tliis order on his own autliority and the decree-holder 
took no objection to it. The appeal of the judgment-debtor was dismissed 
by this Court on tlie 9tli of December IH91, and on the 23id of February 
following the decree-holder presented the application which we are now con- 
[11] cerned witii. Had Uiis application been one asking the Court to 
proceed with bis previous application oftlie 11th of January 1838, 1 should 
have liad no hesitation in following the principle of the decision in 
li'Kjhuhavfi Gir V. Skeofiaran Gir (1) hut, unfortunately for the decree- 
holder, he presented what must he held to l)o a fresh application for 
execution and not an application to continue the proceedings on the 
application which he liad previously filed. The application of the 
11th of January 1888 was for realization of the decretal amount by 
arrest oftlie judgment-debtor: tlie present application was one for the 
execution of the decree by attachment and sale of the judgment- 
debtor’s property. In the case referred to the application was one 
asking that the case might be proceeded with according to the previous 
application, The learned Judges held that Article 171 applied, and 
that limitation ran from the date wlien the record was returned to the 
Munsif’s Court on disposal of the proceedings in the appellate Court, but 
they said : — ” We think a distinction may certainly be drawn between an 
application of tliis nature and one of the nature of a fresh application for 
the execution of the decree.” The case of Krishnaji liatjhunath Kothavle 
V. Anandrav Ballal Kolhalkar (2), is also in the respondents’ favour. 
In that case the first application had been to attach immoveable property : 
the second application was one for the arrest of the judgment-debtor. It 
was hold there that the execution process last applied for was distinct in 


(1) 5 A. 243. 


(2) 7 B. 293. 
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its nature from the former one and was in no way connected with it, and 
that it couM not he regarded as one in continuance of tlie former 
proceedings. The present case is similar, the only difference b^ing that 
here the application for the arrest of the judgment-debtor was first made 
and tiiat for attachment was m ide subsequently. Following these rulings 
I am compelled to hold that the learned District Judge was right in 
deciding that the aptellant’s decree was time-barred. Affirming the 
order of the lower appellate Court, 1 dismiss this appeal with costs. 

Appeal dismissed. 


18 A. 12 = 19 A.W.N. (1895) 136. 

[12] APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice, and J/r. Justice Banerji. 


D. Connell {Opposite party) V . The Himalaya Bank, Ld., 

IN LIQUIDATION {Petitioner) ^ [I6bh June, 1895.] 

Act No. 17 of 1882 (Innian Compania .Ir/) s. 214 — Company — Winding up - 
Auditor — Officer of the Company -Misfeasance— Damages—Rcmoteness of loss^ 
Liniitoiion—Act No. XV of 1877, Schedule 11, Article 36. 

An auditor of a Companv to which Aot No. VI of 1882 apDiie.s. who is duly 
appointed by a geoertl meeting of tbo Company and not cisuaily called in as 
occasion may require, is an officer of the Coinpaoy wiibin the meaning of a. 214 
of the above mentioned Act. In re Oie London and General Bank, Ld., 
reffrred to (1). 

The compensation which, under s. 214 of the Indian C rapanics Act, 1882. 
may be assessed against a defaulting director or other officer of a Company, is of 
the nature of damage.^ : it is therefore necessary that the loss to the Company in 
respect of which compensation is asked for should be the direct, and not a remote 
and more or le5S sp'culative, consequenop of the misfeasance or neglect of dutv 
on the part of the director or other officer of the Company from whom such 
cnmpaD.sation is sought. 

The special proceeding provided for by s. 214 of Act No. VI of 1882 is 
not subject to the limitation prescribed by Article 36 of Schedule II of the Indian 
Limitation Act, 1977. 

Thls was an appeal from an order under s. 214 of the Indian 
Companies Act, 1882, passed by the District Judge of Saharanpur in the 
course of the winding up of the Himalaya Bank, Limited, calling upon the 
appellant, Counell, to repay a sum of Rs. 10,000 to the Official Liquidator 
of the saiil Company on behalf of the Company. The appellant had been 
Auditor to the Bank from 1889 to 1891, being elected to the office at the 
annual meetings of the Company, and remunerated by a fixed fee for each 
audit. 

It appears that he had no special experience as an auditor and was 
by profession Secretary to a Brewery Company. Along with the auditor 
several of the directors of the Company were also proceeded against under 
s. 214 of the Companies Act, and the charge against the directors 
and the auditor practically was that tlie former had for a number of years 
continued to declare and pay dividends when there were no profits out of 
which dividends were payable and long after the bank had really become 
insolvent, [13] and that the latter, by his negligence or misfeasance in 
passing accounts and balance sheets which he knew or might have known 

• Piwb Appeal No. 70 of 1994, from an orler of H. B. J. Bateman, Esq,, District 
Judge of Saharanpur, dated the 28th April 1894. 

(1) L. R. (1895). 2 Oh. D. 673. 
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to be false and misleading, assisfed fclie directors to perpetrate a series of 
frauds upon the sliaveholders. 

The District Judge found that ('onnoll '* was aware of the state of 
the bank from tlio date of Ins first audit, and rha^ lie deliberately aided 
and abetted in the issue of half-yeai ly balanci* sh ots which ho knew to 
be false. He thereby abetied the illegal payment of dividends. The above 
is clearly a gross misfeasance and caused loss to the amount of the above 
dividends. " Upon ibis finding, and upon the finding r.liat Connell as an 
auditor was an officer of the Comi)any within the meaning of s. 1 
of the Indian Companies Act. ih^^ District Judge made an order against 
Connell as above described. Connell thereupon ajjpealed t) the High 
Court. 

Mr. A. F.. Jt'f/vrsi, for the appellant. 

Messrs. T. ConlrDi and FI. Vnnsi/tnrf, for the respondent. 

ji;dgmi:nt. 

Edge, C.J , and Baneimi, J. This is an appeal from an order of 
the District Judge of Saharanpin* ma<le in one of six several applications 
to him to proceed under s. 214 of .Act Nd. VI of 1H8?. The appellant 
before us was the auditor of Ibe Himalaya Jbink from 1888 to 181)1. He 
was appointed at the annual meetiiig in each yeai as the auditor of tlie 
bank. He received a fixed remuneration for each lialf-yearly audit, and ho 
was bound to jnake an audit in conformifv with .Act No. \’I of 1882. In 

4 

the cuseof tin* i)articular bank no articlesof as.sociation had been tiled 
with the Registrar und(‘rthc .Vet, and co^'^e^nently table .\ of the .Act 
applied. Tlie l»ank had been constituted as a limited company under tiie 
prior .\ct, hut for all necessary pur).»osos connected with this casetlie later 
Act and the prior .\ct are to thesime effect. The auditor was chai’ged 
witli misfeasance, ami the ordc)‘ m)d(‘r appeal was an order directing liim 
to contribute a large sum of itioney to the assets of the company by way 
of compensation in respect of the misfeasance found against liim. Tlie 
first application bad referonce to tlie dividend which was paid f»a- the 
lialf-year ending the JOth of June 1888. The other a])phcations related 
to the half-years [14] I’ospectively succevding that lialf-year and termi- 
nating on the 31st of December IS!K). 

The first ground taken in this appeal was that Connell, the appellant, 
was not an officer of the company witlnn the meaning of s. 214 of 
the .Act. It was contended that no one could he an officer of a company 
within the meaning of that section unless he had control of the business 
of the company and of the monetary dealings of the company. For that 
proposition the decision of Mr. Justict? Cave and Mr. Justice Collins in In 
re the Liberator Fermanani Benefit Bnildiuij Societij (1) was relied upon. 
In that case those learned Judges, or rather one of them, gave, as an 
instance of persons who are not officers of the company within the mean- 
ing of the corresponding section of the English statute, an auditor. It 
Would appear that in that case the person before theCourt was a solicitor. 
A solicitor, ordinarily speaking, woufil not be an officer of the company 
within the meaning of that section, but he might, by tlie position whicli 
be agreed to take up with regard to the company, become an officer 
of the company. It appears, however, tliat Mr-. Justice Vaughan 
Williams in December last held that an auditor was an officer of a 
company within the meaning of the section of the English Statute ; 
and s ince then one division of the Court of Appeal in England has held, 

(1) 11 Times L. R. 40G. 
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on appeal in that case, tliat tlio auditor was an officer of the company 
within the meaning of s. 10 of 03 and .04 Victoria, Chapter 62. The 
last decision is very curtly reported in the English Weeklij Notes for 1895, 
page 74. ^Ve have only had any report at length of the decision of the 
Court of Appeal in that case in the form in which it appears in “The 
Accountant ” for May 4th, 189.0. (In re the London and General Bank, 
Limited) (t). The appellant in this case was not an auditor merely called 
in to ascertain by way of an audit the position of the bank at any particu- 
lar moment ; he was not casually called in on an occasion arising for the 
services of an auditor, but he was the auditor appointed at the general 
meetings of the company in accordance with the provisions of Act No. 
VI of 1882. In our opinion he was an officer of the company within the 
[15] meaning of s. 214 of the Act; he was not a servant of the 
directors, but an officer of the company, and an officer who, although he 
had nothing to do with the management of tlie company, had most 
important duties to perform as a paid officer of the company. 

The next point taken in the appeal was that the remedy against the 
appellant was barred by limitation. It was contended that Article 178 
of Schedule li of tl^e Indian Limitation Act, 1877, did not apply here. 
There was the authority of all the High Courts in India to show that 
that article was only applicable to applications made under the Code of 
Civil Procedure, of which this was not one, and it was contended that 
Article 3G of that schedule was the article which must be applied. That 
contention was based on the authority of a case in the Weekly Reporter 
in which it was said that a suit was any proceeding instituted in a Court 
of justice. It is not necessary to consider whether that proposition is 
correct or not. In our opinion the “ suit ” of the Indian Limitation Act, 
1877, has a specific and limited meaning. It is, according to s. 3 
of that Act, distinguished from an appeal and an application. In our 
opinion Article 36 does not apply to this case. It may well be 
that the Legislature intended not to provide any limitation in cases 
in which Courts proceeded to enforce the provisions of s. 214 of 
Act No. VI of 1882. The provisions of that section could seldom 
be put in force if Article 36 of Schedule II of Act No. XV of 1877 
applied. The misapplication or misfeasance of that section might not 
be discovered by the Court until after the lapse of two years from the 
date of the misapplication or misfeasance. It appears to us that there is 
good reason why directors, managers and officers of companies registered 
under Act No. VI of 1882 should not be permitted to plead limitation so 
as to absolve them from making restitution of moneys misapplied or lost 
to the company through their misfeasance. It may be that this is 
not exactly the same view of tlie law as that entertained by some 
of the Courts in England in cases under 53 and 54 Vic., Cap. 62, 
s. 10. However, the Statute of Limitations which Judges in England 
have to apply to those cases is certainly wider in its wording than the 
articles of the Limitation [16] Act which we have to apply in this country. 
There they did not allow any plea of limitation where the person charged 
was in the position of a trustee of the company, such as a director : and the 
cases in wliich they allowed this plea of limitation to be raised were actions 
brought against an officer, and not proceedings under 53 and 54 Vic., 
Cap. 62, a. 10. We hold that the proceedings in this case against the 
appellant under s. 214 of Act No. VI of 1882 are not baiTed by limitation. 


(1) Since reported in L. R> 1896, 2 Oh. D. 673. 
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Tho next question is — was Connoll guilty of misfeasance within the 
meaning of the section ? In onlef to decide that point it is necessary to 
consider what was fclie state of the bank as it would liave appeared to any- 
one making a careful audit, when he took over the duties of auditor. Its 
state was this. Its capital had heon gone for years. Its ivsorve fund was 
pledged as security to another hank. It was keeping on its balance sheets 
as assets debts which were, some of them, barred by limitation, and 
others beyond all hope of recovery. As to these del)ts any auditor who 
understood and did liis duty could have ascertained their nature from a 
cursory examination of hooks of the Ijank. There were debts to a large 
amount on which no interest had been paid for years, and still tliat inter- 
est kept appearing in the books of the bank as a realizable asset of the com- 
pany. The debts whicli were hopelessly bad amounted to lakhs of 
rupees. The reserve (und, l)eing in Govornmont paper in the hands of 
another bank as security, liad ceased for practical purposes to l)e a reserve 
fund. The capital of the hank was gone, and practically tlie working 
assets of the bank, and the only working assets wliich the bank had, 
consisted of the deposits of such people as bad l>oen foolish enough to 
deposit their money in the bank. What wiis done at the bank was this. 
The manager or accountant of the i)ank prepared a balance sheet winch 
was not in accordance with tlie foj in of balance sheet required by Act 
No. VI of 1882. That balance sheet was submitted to the auditor, and, 
according to his statement, Im checked apparently tlie totals in that 
balance sheet with the totals as they ajipeared in the hooks of the 
bank. He did not .see that the debts owing to the bank were divided 
into three classes as required by the balance sheet of Act No. VI 
[l7] of 1882. The inference which we draw is that tliis auditor practi- 
cally did nothing except have before him the balance sheet which had 
been prepared and check off in a most cursory manner the totals of the 
balance sheet with the totals in tlie books of the hank. That he ever 
examined, as he cortilied. the hooks of accounts of the bank, as a proper 
auditor should and would have done, we do not believe. It is said on his 
behalf that he was not a skillol auditor. That, no doubt, is true. He 
was secretary and accountant to a Breweiy Company. Probably he 
know little or nothing about the duties of an auditor or tlie provisions of 
Act No. VI of 18S2. His ignorance in our opinion would not excuse him 
in proceeding under s. 214 of Act No. VI of 1882. He accepted the 
ofillce of auditor and the remuneration attached to that office, although it 
was small, and he undertook to perform duties which, not only in the 
interests of the company, but in the interests of the creditors of 
the company and in the interests of the investing public, it was 
necessary should be performed carefully and properly. His duties 
were defined by Act No. VI of 1882. In one sense, in our opinion, 
he never performed any part of those duties. It is true he signed a 
balance sheet, and he signed a certificate each half-year ; but each half- 
year’s balance sheet was false, as he mus’’* have discovered had he taken 
the slightest pains to perform the duties of an auditor. In our opinion 
this auditor was guilty of misfeasance, and grave misfeasance, within the 
meaning of s. 214 of Act No. VI of 1882. However, that ia not 
sufficient to make him liable under s. 214. An auditor can only be 
made liable under s. 214, if he has been guilty of misfeasance in his 
office, and if the natural and proximate result of that misfeasance 
Was that loss to the company ensued. Compensation under s. 214 
18 of the nature of damages, and in civil proceedings under that 
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section to obtain compensation for mtsfeasance of an officer it must be 
shown in our ooinion that Inconsequence of that misfeasance a parti- 
cular loss or losses was or were suffered by the company. What 
happened in this case was that the dividend for each half-year was 
actually paid and distributed by the directors of the Comp;iny one, two 
or three months before the audit for that half-year, and [18] l)efore 
any balance sheet had 'been signed or any certificate given in respect of 
that half-year by the auditor. It cannot be said, for example, that 
tlie dividend paid by the directors for the half-year ending the 30th 
of June. 1888, was paid in consequence of any audit or any balance sheet or 
any certificate of this auditor for that half-year. It is contended by 
Mr. Conlan that the bank sulTered a loss in tliis way. He said that if the 
auditor had done his duty and had shown on a proper balance sheet that 
the hank was insolvent, tlie directors would have been obliged to close 
the doors of the bank, or to take steps for the reconstitution of the bank, 
and that they could not have paid any dividends for the succeeding half- 
years. He also contended that if a true balance sheet had been made by 
the auditor, that balance sheet would not liave been passed by the 
shareholders at the general meeting and the dividends already paid would 
not have been confirmed. On the latter point, to take it first, all that 
need be said is that, if these dividends could not be recovered, they were 
already lost before tlie balance sheet for that lialf-year was certified by the 
auditor. If tliev could be recovered there would have been no loss. It is 
not shown here that any attempt has been made by the liquidator to re- 
cover the dividends paid to the shareholders during those years, and for all we 
know no loss may have been sustained. To deal with the other brancli of the 
argument, it appears to us that it is based upon grounds far too speculative to 
be adopted by a Court of justice in awarding damages. We do not know 
what the result might have been on the action of the directors in future 
half-years if this auditor had done bis duty and represented and certified 
that the bank was insolvent. If we were to speculate on that matter, 
looking at the proceedings of the directors and the way in which this bank 
was managed, we might possibly conclude that if the auditor presented a 
true statement of the affaii*s of the bank to the directors he would cease to 
be auditor and the bank would not close its doors. This, however, is 
merely a matter of speculation. The loss of dividends in succeeding half- 
years was not the immediate consequence of the breach of duty of the 
auditor in this case. It was also contended by Mr. Conlan that the bank 
[19] suffered a loss in this way. Mr. Conlan contended that the auditor 
had conspired witli the directors to give these untrue certificates and to 
pass these false balance sheets, and, being a party to that conspiracy, 
which, Mr. Co7ilan argued, extended over several years, his misfeasance 
had in fact caused loss. Although we think chat the auditor neglected 
every duty whicli he was bound to perform as auditor, we see no evidence 
in this case that he was a party to any conspiracy with the directors or 
any one. His remuneration was small. He was ignorant of his duties, 
and he did not perform them, and there we think the case ended so far as 
he was concerned. 

We hold that it is not proved that any loss was suffered by this bank 
in consequence of the misfeasance of its auditor. We accordingly allow 
this appeal and set aside the order of the Court below, but without costs. 


Appeal decreed. 
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SHEO NATH SINGH V. RAM DIN SINGH 

18 A. 19 (F.B.i = 15 A.W.N. (1899), 134- 

FULL BENCH. 

Beforr Sir John EcJqc. Kl.. Chief Justire, Mr. Justice Knox, 
Mr. Justice Blair, Mr. Justice Burkitt auJ Mr. Justice Aikman. 


1895 

June 10. 

Full 

Bench. 


SiiEo Nath SiNiiii {Jwhinte.nt-dchtor) V. Bam Din Singh and 
OTHEKS {Dccrcc-haUlcrs).' (lOth Juue, 1895 ] 


Civil Procedure Code, ss. i&i, Order— Appeal-^Conditionst under udiidi an 

order passed lu the cruirse of a suit may be queslivned in appeal from the decree in 
the suit. 


An order ni:i3o under th.* Code of Civil Procedure from which an appeal is Riven 
under s. of that Code may bo questioned under s. 591 in an appeal from the 
decree in the suit if the Rmuod of objection is stated in the memorandum of 
appeal, althoaph noappeal from such order has been preferred under s. 5b8. So 
held uy the Full Bench, folhwiriR Jla^neshar Sinyh v. Sheodin Singh (If. Saij/id 
Muzhay Hossein v. Miissaniat Bodlia Bibi (ii diNtinguisbed. 

Held by EdRC. C.J.. and Ailcman. J., that s. 591 of the Code of Civil 
Proeedme does not enable an appuHaii’. to avoid limitation by comiiiR up under 
s. 5‘Jl when the only Rround of appclisan c rdor made under s. 502. S. 591 
contemplates two thinR* — there beioR a regular appeal about something elfc. and 
in that appuil the m-crtiim of aground of objection under s. 591. 


[Di88.. 9 0-C. 80 ; N F.. Mti C. 702 = 10 C.L.J. 113 : F., ll A. 360 ; R..30 A. 479 = 5 A.L. 
J. 447 = A.W.N. (190S» 1*.J5 = 1 M.L.T. 162; 34 M. 228 f-230) = 20 M.L.J. 805 = 
fi M.L.T. 72 - (1910) MAY N. 220 = 6 Ind. Cas. 239 ; 19 A.W.N. 136 ; 12 C.P.L. 
U 119 I12U; 1 UkI.C.k. 413 (411); 5 Ind.C.iS. 667 (60S); D.. 22 A. 430 = 20 A.W.N. 
130; 1 M.L.T 100= A.W.N. (19091 212 = 5 A.L.J. 644.] 


18 A. 19 

(F.B.) = 
IS A.W.N. 
(1895) 134. 


The facts of this case are t.hus stated by the Court of first appeal : — 
“ Ham Din Singh and others obtained a decree lor [20] Rs. 839 OD the 
26th of .\pril 1887, directing the sale of the hypothecated property 
against Prithi Singh and otliers, the original debtors, and against Sheo 
Nath Singh, the suliseiiuent purchaser of the hypothecated property. 
The decree was passed ex parte as against the original debtors, and against 
Sheo Nath Singh it was passed as contested. .After the expiration of the 
period allowed for payment of the decretal debt, the decree was made 
absolute. Subseiiuontly, on the application of the original debtors, the 
ex parte decree was set aside under s. 108 of the Civil Procedure 
Code, and the suit was restored to its former number. The Court reduced 
the amount of debt from Rs. 839 to Rs. 358 and passed a decree for the 
same amount ou the ‘25th of March, 1890. The aforesaid decree 
provided that, W’ith the exception of the mortgagors or the original 
debtors, the decree shall have no etioct against the other defendant. 
The decree-holders put lue decree dated the 26th of April, 1887 
into execution, which was objected to by Sheo Nath Singh, one of 
the judgment-debtors, on the ground that the decree cannot be 
executed, inasmuch as it has been cancelled under s. 108 of the Civil 
Procedure Codo, aiui that the decree-holders ought to have executed 
the decree dated tijc 25th of Mand), 1890. The Court executing the 
decree allowed the objections ; hut on appeal the Subordinate Judge re- 
versed the order of tlie Munsif, holding that the decree dated the 25tli of 
March 1890 has notliing to do wdLli the decree dated the 26th of April 
1887, so far as the respondent Sheo Nath is concerned. The decree-holders 


* Appeal No. 17 of 1804 uuder s. 10 of the Letters Patent from a judgment of 
Mr. Justice Bauer ji, dated the 2ud February, 1804. 


(1) 12 A. 510. 


(2) 17 A. 112. 
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have again put the decree dated the 26bh of April 1887 into execution, and 
it was objected to on the same gtound by Sheo Nath Singh, The Munsif, 
being of the same opinion, has allowed the objections. The decree-holders 
have appealed.” 

The Subordinate Judge held that the order of the appellate Court 
above mentioned, which was passed on the 23rd of March 1892, having 
become final, the decree-holders were entitled to execute the decree of the 
26th of April 1887 as against Sheo Nath Singh. 

Sheo Nath Singh appealed to the High (jourt, but did not in his sole 
ground of appeal attempt to question the propriety of the order of the 
23rd of March 1892. 

[21] This second appeal was dismissed on the 2nd of February 1894, 
on the finding that the order of the 23rd of March 1892 was final and 
binding on the appellant. 

The appellant thereupon preferred this present appeal under s. 10 of 
the Letters Patent. 

Mr. Abdul Majid and Munshi Jicala Prasad, for the appellant. 

Mr. Abdul Raoof, for the respondents. 

In the course of the appeal the following question was referred to the 
Full Bench other than the Judge from whose judgment the appeal was 
pending “ Can an order made under the Code of Civil Procedure, and 
from which an appeal is given by s. 588 of that Code, be questioned 
under s. 591 in an appeal made from the decree in the suit if the 
ground of objection is stated in the memorandum of appeal ? ” 

On this reference the following order was passed ; — 

ORDER OF THE FULL BENCH. 

Edge, C. J., Knox, Blair. Burkitt and Airman, JJ.— The ques- 
tion referred to the Full Bench in the case was : — “ Can an order made 
under the Code of Civil Procedure, and from which an appeal is given by 
B. 588 of that Code, be questioned under s. 591 in an appeal made 
from the decree in the suit if the ground of objection is stated in the memo- 
randum of appeal? The Full Bench of this Court in Rameshtir Singh v. 
Sheodin Singh (1) decided that the legality of a remand order made under 
8. 562 of the Code of Civil Procedure could, under s. 591 of the 
Code, be questioned in the appeal from the decree in the suit, provided 
the objection was raised in the memorandum of appeal, although no 
appeal under s. 588 had been brought from the order of remand. The 
question which their Lordships of the Privy Council had before them in 
Saiyid Muzhar Hossem v. Mussa7nat Bodha Bibi (2), and in which their 
Lordships intimated that an order of remand made under s. 562 of the 
Code of Civil Procedure in the case was a final order, does not appear to 
affect the question which has been referred to the Full Bench. 

Whether the Full Bench decision was right or wrong, we con- 
sider ourselves bound by a decision of a Full Bench of this Court, 
[22] and, as it does not appear from any subsequent legislative enactment 
or from any judgment of their Lordships of the Privy Council that the 
Full Bench decision was wrong in law, we, and the Bench which referred 
this question, are bound by that Full Bench decision. 

The appeal will go back to the Bench which made the reference.” 

The appeal coming on for disposal before the Bench which had made 
the above reference, the following judgment was delivered : — 

(1)12 A. 610. 12) 17 A. 112. 
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JUDGMENT OF THE DIVfSION BENCH. 

Edge, C. J., and Aikm vn, J. — In the appeal to this Court the appel- 
lant wished to question an order of remand made in March 1892. The 
appeal in this Court was nob under s. 588 of Act No. XIV of 1882 
from that order. It was an appeal from an order of the 12bh of April 1893, 
passed on appeal after the case had I)e6n heard on remand. The appellant 
bad one ground in his memorandum of appeal. That ground complained 
of the decision of the 12th of April 1893, and did not allege any error, 
defect or irregularity in the order of 23rd of March 1892. It appears 
to us that the appeal must necessarily fail. The only question upon 
which the appellant proposes to support the appeal is the propriety of the 
order of the 23rd of March 1892. In the case of Tilak Haj Sin^jh v. 
Ghakardhari Singh (1) this Court held that in order to take advantage of 
the provisions of s. 591 of the Code of Civil Procedure the ground 
must be set out in the memorandum of appeal. It has not been set out 
in this memorandum of appeal. Further, it would appear that s. 591 
does not enable a litigant to avoid limitation hy coming up under 
s. 591 when the only ground of appeal is the order made under s. 562. 
S. 591 contemplates two things — there being a regular appeal about 
something else, and in that appeal the insertion of a ground of objection 
under 8. 591. We dismiss the appeal with costs. 

Appeal diamissed. 
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18 A. 23^19 A.W.N. (1899) 139. 
[23] EEVISIONAL CRIMINAL. 
Before J/r. Justice Aiknian. 


Queen-Empress v . Bhawani."’ [19th June, 1895.] 

Act No. Ill of 1H67 (Gambling Act), s. 6— “ Instrument of gaming "—Coiories. 

if eM that cow rief) are not '* instruments of gaming’' within the meaning of 
8, 6 of Act No. HI of 1867. 

The facts of this case suliiciently appear from the judgment of the 
Court. 

JUDGMENT. 


Aikman, j. — In this case, which has been reported for the orders of 
this Court under the provisions of 8. 438 of the Code of Criminal 
Procedure by the learned Sessions Judge of Cawnpore, one Bbawani was 
convicted under s. 3 of Act No. Ill of 1867 of being the owner of a 
common gaming house, and four other men were convicted under s. 4 
of the same Act of being present in the common gaming bouse for the 
purpose of gambling. It appears that the house occupied by Bbawani was 
searched under a warrant issued under the provisions of s. 5 of the 
Act. Bbawani and the four other accused wero found in the house, but 
there is no evideoce that they were actually engaged in gambling. There 
is evidence that some coins and cowries were found in the house when it 
was searched, and the Magistrate, regarding the cowries as instruments 
of gammg, applied s. 6 of the Act and convicted the accused. The question 

* Orimioal Revision No. 329 of 1895. 

(1) 15 A. 119. 
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1895 which has to be considered is whether cowries come within the meaning 
June 19. of the words “ other instruments of gaming.” S. 6 runs as follows ; — 

" When any cards, dice, gaming tables, cloths, boards or other instru* 

Revi* ments of gaming are found in any iiouso, walled enclosure, room or place 
SIGNAL entered or searched under the provisions of the last preceding section, 
Criminal. 0*^ about the person of any of those who are found therein, it shall be 

evidence, until the contrary is made to appear, that such house, walled 

18 A. 23= enclosure, room or place, is used as a common gaming house, and that 
15A.W.N. persons found therein wore present for the purpose of gaming, 
(1893) 139. although no play was actually seen by the Magistrate, or police officer, or 

any of his assistants.” 

[24] In the case of Empress v. Vithal BJtaichaiul (1) it was held that 
coins were not an instuiment of gaming, and that an instrument of gam- 
ing meant an instrument devised and intended for that purpose. In the 
case of Watson v. Martin (2) it was held that a person on the high way 
playing at pitch and toss with half-pence was not liable to conviction 
under Statute o, Geo. IV, Gap. 83, s. 4, as being a person “ playing with 
an instrument of gaming. ” After that decision the statute was amended 
by 31 and 32 Viet.. Cap. 52, and 36 and 37 Vic., Cap. 38. By these Acts, 
after the words ” instrument of gaming ” in the old Act, the words “ or 
any coin, card, token, or other article used as an instrument or means of 
such wagering or gaming at any game or pretended game of chance” have 
been added. Similarly the Act in force at Bombay has been amended by 
Bombay Act I of 1890, so as to make the words ” instrument of gaming” 
include any article used as a subject or means of gaming. But the Legis- 
lature has nob yet seen tit bo alter Act No. Ill of 1867 and, until it does 
so. I must hold that, although cowries can be used for the purpose of 
gambling, they are nob ” instruments of gaming “ within the meaning of the 
Act as it at presents stands. The question as to whether the finding of 
cowriei would be sufficient evidence under the Act was mooted in the case 
of Empress v. Shaker Chand (3) but was nob then decided. I am of opi- 
nion that the learned Sessions Judge was right in considering that the 
offences of which the accused were convicted were not established. I 
quash the convictions, and direct that the fines, if paid, be refunded, and 
that the accused Kodar, who was sentenced to two months' imprison- 
ment, be forthwith released. 

18 A 24 = 13 A W,N. (1893) 141. 

RBVISIONAL CRIMINAL. 

Before Mr. Justice Knox, Mr. Justice Banerji, and Mr. Justice Aihnan. 

QuiiEN-EMPUKSS V. Chanda.'" [26tii Juno, 1895.] 

.-lei XLVof IM'O {Indian penal Code), s. ‘SIS - Ohlaining possession of minor for 
purposes of prostitution— Ojjences defined by above section explained. 

To oonetitute the offence provided for by s. 373 of the Indian Penal Code 
it is necessary, first, that a minor under sixteen years of age shall be bought, 
hired or otherwise obtained possession of. and. secondly, that the miner shall be 
bought, hired or otborwieo obtained possession of with the intent that the same 
minor who still £25] under the age of sixteen years shall be employed for the 
purposes of prostitution, or with the knowledge that it is likely that the said 

* Criminal Revision No. 764 of 1895. 

(2) 10 Cox. Cr. Ca 56. (3) 2 A.W.N. (1882) 132. 
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minor while still under tho age o! sixteen years will bo employed or used for an 
unlawful aud immoral purpose. 

The ofleuce is complete so soon as the obtaining possession, with the requisite 
intention or knowledge, of fhe minor is ao^oraplished, t oough the minor may not 
enter upon prostitution until >c:ir-» after she has attained maturity, or may 
never tii^cr upon such a profession at all. The Dcpiitif Legal Retnetnbrancer v. 
Karuna Laistobi (1> approved. 

[R., 14 Cr. E.J. 33 1351 = 18 Iiid. Cis. 257 (259)=24 M.L.J. 211 (223) = 13 M.L T. 
131 (1341 = 1913 M.W.N 207 {2151.] 

This was an application by one Musainmat Chanda for revision of a 
conviction under s. 373 of the Indian Penal Code and a sentence of 
one year's rigorous imprisonment passed by a Magistrate of the first class 
of the Bijnor district and confirmed on appeal by the Sessions Judge of 
the Bijnor- Budaun Division. It appears that about the year IBSU, Gopia, 
the father of the girl, Dhauni. in respect of whom the offence charged was 
alleged to have been committed, brought Dlianni from Almors. where she 
lived, and lodged her in the house of the accused, who was bis sister. 
There was no special arrangement entered into at that time as to the 
girl’s future, but evidence was given to prove that it was the custom 
amongst the Naik Rajputs that the girls learned singing and dancing 
when young, and when they arrived at maturity adopted prostitution as 
a profession, and that Gopia liad left Dhanni with Chanda in order that 
she might he brought up according to vlie custom of tho caste. The evi- 
dence as to the girl’.s age and as to the time when she commenced prostitu- 
tion was not very precise, but it was not proved that she did in fact com- 
mence prostitution hefoi'e tiie age of sixteen, On the other band, Dhanni 
was undoubtedly much below the age of sixteen years when she was made 
over to the accused, and although some attempt was made to prove that 
the accused had dissuaded Dhanni from entering upon prostitution at too 
early an age for fear of s-dling her voice, no evidence of any speciho 
agreement that such event should not take place until after Dhanni had 
reached the age of sixteen was given. 

Chanda, having beeu convicted as above described of the offence 
under s. 373 of the Indian Penal Code, applied to the High Court in 
revision, 

■ Babu Dunja Charan Bancrji, for the applicant. 

[26] The Ofticiating Public Prosecutor (Mr. A. U. S. Reid), for the 
Grown. 

JUDGMENT. 

Knox, BanelUI and AikmaN, JJ. — Musammat Chanda was con- 
victed by Kariita Prasad, a Magistrate of the first class, of an offence 
under s. 373 of the Indian Penal Code, and sentenced to rigorous im- 
prisonment for one year. On appeal to the Court of the Sessions Judge of 
Bijnor-BuddauD the conviotion and sentence were maintained. 

Application is now made to this Court that in exercise of its powers 
of revision it will reverse tho finding and sentence on the ground that: — 

(1) There has been no act on the part of Chanda amounting to buy- 
ing, hiring or otherwise obtaining possession. 

(2) There was no distinct arrangement between the petitioner and 
Gopia, the father of Musammat Dhanni, that Dhanni was to be brought 
up for prostitution. 

(3) That no act of tlio potitioner has boon proved which would bring 
her case within tho purview of s. 373, Indian Penal Code. 
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1896 We may at once say chat bafore an offence under s. 373 can be 

June 26. established it must be proved (1) that a minor under sixteen years of age 
was bought, hired or otherwise obtained possession of by the accused, 
RbvI- and, (2) that the minor was bought, hired or otherwise obtained posses- 
SIONAL sion of by the accused with tlie intent that the same minor while under 


18 A. 24= 
15 A.W.N. 
(1895) 141. 


Criminal, sixteen years of age shall be employed or used for the purposes of prostitu- 
tion, or with the knowledge that it was likely that the said minor while 
still under the age of sixteen will be employed or used for an unlawful 
and immoral purpose. 

The learned Public Prosecutor contended that such a construction 
would be unduly limiting the meaning of s. 373. But we cannot over- 
look the force of the expression " such minor ” which is twice repeated 
in the section. The word “such” in our opinion refers back to the words 
“ under the age of sixteen years,” and must be interpreted wherever it occurs 
in the section as equivalent to those words. The construction we place up- 
on the words is the construction placed upon them by the Calcutta High 
Court [27] in The Deputy Legal Reinemhrancer v. Karuna Baistohi (1). 
As was pointed out by the learned Judges in the case just cited, at p. 172, 
— “ in order to constitute an offence under s. 373, Indian Penal Code, 
there must be the buying of a minor girl under the age of sixteen years 
with intent that such minor shall be employed for the purpose of prostitu- 
tion or with the knowledge or likelihood that she shall be so employed 
while yet a minor under the age of sixteen. The offence will not be 
constituted if, notwithstanding the existence of such intention or guilty 
knowledge, the employment that is intended or known to be likely 
is to take place after the completion of the sixteenth year by the 
minor.” 


In the case before us the girl Dhanni, who describes herself as seven- 
teen years of age, and who says that she developed into a woman two years 
ago, deposes that according to the universal practice among the caste to 
which she belongs (the Naik Rajputs of Kumaun) when a man marries a 
woman she lives in pardah, but the daughters of the man and woman sing 
and dance, and when they arrive at the age of puberty (umr par pahunchtin 
hain), prostitute. Dhanni’s elder sister has followed this practice, and 
Dhanni’s own father Gopi took her while still a girl from her home in the 
bills to the house of the accused (her aunt), who admitted that she too 
has followed the practice above described. 


The evidence given by Dhanni is corroborated by Lali, the sister, and 
by Moti, an aunt of the girl and sister to the accused. Moti adds that 
Chanda, the accused, “ retained Dhanni to make a prostitute of her. 
Dhanni's father left her hero for the same purpose;” and Lali, in a supple- 
mentary deposition given on the 5th of September 1894. says that “ all the 
girls that come from the hills first sing and dance, and when arrived at the 
age of puberty {jabapni umr par atin hain) prostitute. For this same 
object Dhanni’s father left Dhanni with Chanda.” 

All that these witnesses say is corroborated by Chanda in the examina- 
tions which from time to time were addressed to her during the course 
of the trial. Thus on the 4th of September, she [28] said : — “ If 
a daughter of the Naik Rajputs has no prostitute relation, she goes out of 
the house on coming to age and turns a prostitute. If she have a relation 
a prostitute in the plains or on the hills, her parents send her to that re- 
lation; she learns singing and playing, and when she grows up she 


(1) 22 0. 164. 
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becomes a prostitute." Again, on the oth of September, she said that 
“Dhanni’s father left Dhamii with her that she might learn singing and 
playing, and when sirriving at the age of maturity (jctwdJi) follow the pro- 
fession of prostitute." 

The medical evidence in the case is to tiie effect that the Civil 
Surgeon thinks Dhauni about 16 years of age. Girls become of puberty 
at any age from 11 to 19, and there js no possible means of giving more 
than a guess of the actual age of the girl. She, the Civil Surgeon adds, is 
certainly not above 25, 

We have it then established by the evidence that the accused did 
receive Dh'inni from her father with the intent that she should follow 
the practice of the caste and be used as a prostitute as soon as she 
attained maturity. We have it in evidence that girls in India ar-tain 
maturity at any time between the ages of 11 and 19, and Dhanni herself 
says that iu her own case she attained maturity when she was 15 years 
of age. 

It is. however, contended on her behalf that there is evidence to show 
that Dhanui rlid not as a fact cominecce prostitution until after she had 
reacheil upon tlie age of 16. and tliat even then she entered upon this 
course against the will and advice of the accused. 

The exact age, however, at which Dhanni entered upon a course of 
prostitution is in our opinion iiuiuaterial. An offence under s. 373, 
Indian Penal Code, would he. and is. complete as soon as the buying, &c., 
by the accused and the guilty knowledge or intent on the part of the ac- 
cused are proved, tliougfi the person bought may not enter upon prostitu- 
tion until years after she lias attained maturity, or may never enter upon 
sucli a profession at all. 

The mere fact that the accused dissuaded or tried to dissuade the girl 
from entering upon prostitution while still so young for fear lest her 
voice as a singer should be spoiled will not remove Chanda’s [29] act from 
the category of an offeuce under s. 373. The offence was complete 
and perfected when she took Dhanni over from her father years ago. 

The accused does not prove that her intent or knowledge was other 
than would reasonably be presumed from the evidence given as to the 
practice prevalent among Nuik Rajputs, and as to the object with which 
Dhanni, Lali and Moti all say the girl was left with the accused. 

There was a feeble attempt made to contend that the expressions 
" umr par ana," " jawan," and " halujh' refer to an age far above six- 
teen. We know of no authority for any such construction. The natural 
meaning of the word is the arriving at what is known as the age of puberty, 
and we must take the words iu their natural and ordinary sense. 

None of the reasons advanced as grounds for interfering are establisb- 
od, and the sentence is certainly not too severe. 

We accordingly dismiss the application and direct that the record 
be returned. 

If Musarumat Chanda is on bail she must surrender and undergo the 
remaining term of imprisonment to which she was sentenced, 
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18 A. 29 = 15 A.W.N. (1895) 147. 

APPELLATE CIVIL. 

Before Mr. Justice Knox ami Mr. Justice Aikman. 

SUBHUDRA AND ANOTHER (Defendants) v. Basdeo Dube {Plaintiff}.''' 

[1st July, 189o.] 

Criminal Procedure Cod-i. section itiS -Order for maintenance of uije—Sneh order not 

affected by declaratory decree of Court, 

An order for th« maintenance o a wife dulv made under section 488 of the Code 
of Cciminal Procedure cannot be superseded by a declaratory decree of a Civil 
Court to the edcct that the wife in whose favour such order has been made has no 
right to maintenance- Hubad Domni v. Kaiiraur Dome (1), referred to. 

[F., 11 C.P.L.R. 72; R.. L R.R. (1893-1000)662: D., 32 C. 479 = 13 C.W.N. 150 = 
7Cr.L.J. 235 = 2 Ind. Cas. 550 = 2 M.L-T. 344; 30 M. 400 = 17 M.L J. 288 = 
2M.L.T. 360; 2GP.R. 1903 = 100 P.L-R. 1903.] 

The plaiotiti in this case had had au order passed against him under 
section 488 of the Code of Criminal Procedure directing him to pay a cer- 
tain sum for the maintenance of the first defendant and [30] her child, 
of whom he was found to bo the father. That order was contested by the 
plaintiff hut was finally cootirmod by au order of the High Court dated 
the 296h July 1893. 

In the suit out of which this appeal has arisen the plaintiff-appellant 
claimed a declaratory decree that the first defendant was a woman of 
loose character ; that her son, the second defendant, was not his; and 
that defendant No. 1 was not entitled to maintenance. 

The Court of first instance (Munsif of Mirzapur) dismissed the suit, 
holding that the relief sought thereby having already been refused by the 
High Court, the suit would not lie. The plaintiff appealed, and the lower 
appellate Court (Subordinate Judge of Mirzapur), taking a contrary view, 
remanded the suit under section 562 of the Code of Civil Procedure. 

From this order of remand the plaintiff appealed to the High Court. 

Munshi Madho Prasad, for the appellants. 

Pandit Sundar Lai, for the respondent. 

JUDGMENT. 

Knox and Aikman, JJ.— Musammat Subbudra, the appellant in 
this case, is a Hindu woman, the wife of one Basdeo Dube, the respon- 
dent. She obtained from the Magistrate two orders, one dated the 14th 
of March 1893, and the other the 23rd of November 1893, declaring 
herself and a child entitled to maintenance from Basdoe Dube. That 
order in due course came before this Court sitting as a Court of Criminal 
Kovision, and was uphold. The respondent after that brought a suit in 
the Civil Court setting out as his cause of action the orders of the Magis- 
trate, and praying that it might be declared that the appellant was a 
woman of loose character and outcasted ; that the child born of her was 
nob begotten of the respondent ; that Musammat Subbudra be declared to 
have no right of maintenance : and lastly, that it be declared that there is 
DOW no relationship of husband and wife between the parties. 

* First Appeal No. 22 of 1695, from an order of Pandit Indar Narain, Subordinate 
Judge of Mirzapur. dated the 28th February 1895. 

(1) 20 W.R.O.R. 58. 
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These reliefs are not I'eliefs which a Civil Court can grant, especially 
under the circumstances of the present case. What the respondent seeks 
to do is to set aside the maintenance orders passed hy the ]\Iagistrate, 
who had full jurisdiction to pass them, and to declare that they are of 


no force. r i /n t 

[3l] The matter is not one that has not been before the Courts. In 

Siibofl Domni v. Katiranr Domr (i) Poutifex. J.. on a reference made by 

a Magistrate before whom a decree was produced of a Civil Court, to the 

effect that the woman in whose favour maintenance bad been ordered, was 

not entitled to such maintenance, held as follows : Upon this reference, 

we are of opinion that the decree of the Civil Court cannot aflect the 

order of the Magistrate, oven if tlm Civil Court had jurisdiction, which it 

has not, to make a declaratory order as to the patorniry of the child in 

question.” , , , i 

We decree the api»eal, set aside the decree of the lower appel- 
late Court, and, thougli wo do not aprce with the reasons given by the 
learned Munsif, we restore his decree dismissing tho suit with costs. 

I’he a])p6llant will have hei‘ costs in all Courts. 

A nii(>al doc.repjl. 


18 k. 31-15 A.W N (1895) 144. 

APPKLLATU CIVIL. 
Buforc Mr. Juslice Bancrji. 


Muhammad IItskn Atm Khan Uathnnnit-tJehtor) v. Thaki’p 
DhauAM Singh {Oecrat-holfhr}. [lOch duly, 1895.] 

Act No IV of (Tnuisfer of rrnperlu .Act), section >*x Suit for sale on n morOfage 
—Purchase at auction sale bn decree holder- Further crecuUon sought against other 
property comprised m the mortnnge , Amount for which credit is to be given io’Jhe 

mortgagor. 

A morlgagca decroe-hoMcr, in a suit for sale under section 88 of tho Transfer of 
Property Act. 1882. brought part of the jnortgaged property to sHe. and, with 
the leave of the Court, purchased it himself. The amount realized by the sale 
being insuffic’eut to satisfy the mortgage debt, the decree-holder applied for 
execution against tho remainder of the property comprised in the mortgage. 
Iltld tb.it the decree-holder was not bound to give credit to the mortgagor to the 
amount of the market value of the mortgaged properly purchased by him, but 
only to the amount of the actual purchase-money. Mahabir Parshad Singh v. 
Macnaghten (2). Sheonalh Doss v. Jayihi Prasad Singh (3) and Gnnga Pershad 
V. Jawahir Singh (4), referred to. 

(R., 4 C.L J. 246 (2.53) ] 

In this ease the respondent had obtained a decree against the appel- 
lant under section 88 of the Transfer of Property Act for sale of certain 
property which had been mortgaged to him by the appellant. In execu- 
tion of that decree the appellant caused part of [32] the property mortgaged 
to be sold by auction and purchased it himself. Tiie amount of purchase- 
money of the portion of tho property so sold being insuilicient to satisfy 
the decree, the decree-holder applied for further execution against the 
remainder of tho property mortgaged. To this the judgment-debtor 
objected that the real value of the propert y broug ht to sale and pu rchased 

* First Appeal No. 29 of 1894, from an order of Babu Gangs Saran, R.A-, Subirdi- 
Date Judge of Aligarh, dated the 18th November 1893. 

(1) 20 W.R. C.R 59. (2) 16 C. 682. (3- 16 C, 132. (41 19 C. 4. 
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by fche decree-holder was in excess of tlie decretal amount. The Court 
executing the decree (Subordinate Judge of Aligarh) found that only the 
price actually paid by the decree-holder was to be credited in satisfaction of 
the decree and disallowed the objection. The judgment-debtor thereupon 
appealed to the High Court. 

Mr. d. H. S. Reid, for the appellant. 

Babu Jodindro Nath i'-haudhri. for the respondent. 

JUDGMENT. 

BaNER.II, J. — This appeal arises out of proceedings in execution of a 
decree obtained by the respondent. It was a decree for the sale of mortgaged 
property, passed under section 88 of .Act No. IV of 1882. A part of the 
property was sold by auction, and was purchased by the decree-holder 
himself with the leave of the Court granted under section 294 of Act 
No. XIV of 1882. The proceeds of the sale not having sufficed to satisfy the 
decree, the decree-holder has applied for the sale of the remainder of the 
mortgaged property, and the Court below has granted his application. It 
is contended, on behalf of the appellant, judgment-debtor, that the decree- 
holder is nob entitled to bring the remainder of the mortgaged property to 
sale without taking into accoui»bbhe actual market value of the property 
sold, and showing that after deducting such value out of the decretal 
amount there was still a balance due to him. In support of his conten- 
tion Mr. has cited Hart v, Tara Pra^aniia Mukherji(\), BallamDas 
y. Amar Rai (2), Krishnasami Ayifarv. Jamkiamvial {Z), Sumera Kuar 
V. Bhagwant Singh (4). 

I am of opinion that the contention is unsound, and that the cases 
cited are distioguisbable from the present case. 

Where a mortgagee purchases the mortgaged property subject to 
a mortgage held by himself, that is, where he purchases the bare 
[33] equity of redemption, he is undoubtedly liable to account for the 
actual value of the property when he seeks to recover his mortgage- 
money by sale of other property of the mortgagor. The reason for this 
is clear. A mortgagee who purchases only the equity of redemption 
pays for the property, not its actual value, but only the value of the 
equity of redemption. In other words, be pays for the property the differ- 
ence between its actual value as unincumbered property and the amount 
of the mortgage. In such a case the mortgagee cannot equitably be 
allowed to throw the whole burden of the mortgage-debt on other 
property of the mortgagor, and be must account for the real value of the 
mortgaged property purchased by himself. But where the mortgaged 
property is sold in satisfaction of a decree obtained on the mortgage, and 
the mortgagee purchases the property with the leave of the Court, he 
stands on the same footing as any other purchaser, and acquires in the 
property the rights both of the mortgagor and the mortgagee. Such a pur- 
chase cannot prejudicially affect the mortgagor, and does not raise any 
equity in his favour. It has been held by their Lordships of the Privy 
Council in Mahabir Pershad Singh v. Maxinaghlen (5) that leave to bid 
puts a mortgagee in the same position as any independent purchaser, and 
in such a case the mortgagee by his purchase does nob become a trustee 
for the mortgagor. A mortgagee, therefore, who purchases the mortgaged 
property with the leave of the Court in execution of a decree for sale 

{2} 12 A. 637. (3)]8M. 163. 

(5) 16 C. 682. 


(1) 11 C. 718. 

(4) 15 A.W.N (1896) 1. 
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passed in respect of his mortgage is only liable to give credit for the 
amount of the purchase-money, and is entitled te seek out execution for 
the balance of the decretal amount due to him. I am supported in this 
opinion by the rulings of the Calcutta High Court in Sheonath DofiS v. 
Janki Prosad Singh (1), and Gunga Pcr&had v. Jatoahir Singh (2). In 
Sunicra Kuarv. Bhagwaiit Singh (d) the mortgagee had purchased a moiety 
of the mortgaged property in execution of a decree for money obtained by 
a third party after giving notice of his own mortgage, and he subsequently 
sued to enforce his mortgage against the other moiety of the mortgaged 
property. It was held that he C34] could not be permitted to throw the 
whole burden of the raortgage debt on the other moiety of the mortgaged 
property. 

In Bnllam Das v. Aniar Raj (4) the mortgagee obtained two decrees 
on separate bonds for the sale of tl )0 same property and purchased the 
property in execution of one oi the decrees. His purchase was subject to 
liability for the amount of the decree. That case has therefore no bearing 
on the present question. 

The other two cases cited i)y Mr. Heid are distinguishable, as 
in those cases the equity of redemption only was purchased by the mort- 
gagee. 

I am of opinion that the Court below has rightly held that the res- 
pondent decree-lmider was entitled to take out execution for the balance 
which remainaJ due to him after giving credit for the amount of the 
proceeds of the sale at which he had purchase! a part of the mortgaged 
property, and I dismiss this appeal with costs. 

Appeal disinissed* 
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APPELLATE CIVIL. 

Before Mr. Justice Burkitt. 

Kali.vn Singh {Judgment-debtor) v. Ram CharaN {Decree-holder). 

[pith July, 1895.] 

Act No. yll of 18S9 (.^Mcce.sstoa Certificate Act), section 4 (6) — Execution of decree — 
Application for execution made before ifroduction of certificate. 

In cases where a certificate of succot'sion is re<]uircd before execution of a decree 
can bo taken out, all that is necessary is that the certificate should be produced 
before an order for execution can be made. It is not necessary that the certifi- 
cate should be produced along with the application for execution. Brojo Nath 
Surma v. Isswar Chundra Dutt{6) and Mangal Khan v. Salim ullah (6) referred to. 

[R.. 13 Bom.L.R. 22 (25) =9 Ind. Cas. 349 (350).] 

The fac.ts of this case sufliciontly appear from the judgment of 
Burkitt, J. 

Mr. Roshan Lai, for the appellant. 

Maulvi Ghulnm Mujtaba for the respondent. 

Burkitt, J. — This is an appeal in an execution of decree case. In 
the memorandum of appeal three grounds were set forth. Of those three 
grounds the second and third were abandoned at the hearing ; the 

” First Appeal No. 177 of 1894. from a decree of Maulvi Muhammad Unwar Husain 
Khan, Subordinate Judge of Fatehgarb, dated 30th June 1894. 

(1) 16 C. 132. (2) 19 0.4. (3) 15 A.W.N. (1896) 1. 

(4) 12 A. 637. (6) 19 0. 482. (6) 13 A.W.N. (1893) 197. 
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tirst only was pressed. That objection is to the effect [35] that the 
lower Coui't had no power to proceed with the execution of the decree 
until a certificate under section 4 {h} of Act No. VII of 1889 had been 
produced. On a perusal of tlie record it appears that the respondent 
decree-holder did apply for execiuion of the decree without putting in a 
certificate, and tiiat he stoutly contended that for certain reasons given by 
him, which are now admitted to be unsound, he was not bound to takeout 
a certificate It also appears that the respondent decree-holder has since 
then tal:en tiie ju'oper steps to obtain a certificate, and I am informed 
that he now holds the necessary certificate. The Court below, ■wrongly, 
I think, held that, as the respondent had now taken all steps necessary to 
obtain a certificate, execution could proceed witliout the production of that 
certificate. In tliat matter I have no doubt that the Court below was 
wrong, seeing that the words of clause (/>) of section 4 of Act No. VII 
of 1889 expressly prohibit an execution Court from proceeding to execute 
a decree where a certificate is required unless such certificate be produced. 
But here, although the Court has been wrong in its ruling as to the non- 
production cf fihe certificate, t still see no reason to interfere with the 
order under appeal. That order is not an order directing execution to issue, 
but is an order overruling the objections made by the judgment-debtor. If 
the Court had gone on to direct that execution should issue, notwithstand- 
ing the non-production of the certificate, tliis appeal must have been allow- 
ed : but, as matters now stand, the appeal is premature, as no order has as 
yet been made, or, at any rate, has been appealed against, by which the 
Court directs execution to proceed on the decree. It is still open to the 
respondent decree- holder, by production of the certificate, to cure the flaw 
which at present exists. It is not necessary that the certificate should be 
produced with tlie application for execution ; it is sufficient if it be pro- 
duced and tendered in Court at any time before the Coui’t proceeds to 
pass an order for the execution of the decree. Sucli is the law laid down by 
the Calcutta High Court in Brojo Nath Surnui v. Issicar Chiindra Diitt {!) 
and by this Court in Manaal Khan v. Salim-idlah (2). I fully concur 
in the rule laid down in those cases and in the reasoning [36] by which 
it is supported. The object of the appellant here, as I understand it, is 
to have the application for execution rejected because it w'as not accom- 
panied by a certificate. Although I do not agree with the ruling of the 
lower Court, as noted above, I still am of opinion that there are no grounds, 
for rejecting the auplication for execution. The respondent has a locus 
'pcsnitcntiic to put in the certificate before the Court proceeds to order 
execution, and if that he done, the only objection to the execution dis- 
appears. 

I therefore dismiss this appeal, but I make no order as to costs. 

Appeal dismissed. 


(1) 19 0. 482. 


(2) 13 A.W.N. (1893) 197- 
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APPELLATE CIVIL. 

Bi'/orc Mr. Justice Uanerji. 


Ohulam Shabbir {Jiul(imont-t]chtor) V. Dwauka Prasad 

AND OTHBRS {Dccrer-holders).* [24tli July, j890._ 

Civil Procedure Code, sccliom 2U. n9—Psecnlion of .tecrce— Purchase by decree-holder 
at auction sale~~Or,ler for delivery of possession— Aprenl. 

Certain holde-s of a decree for pale upon a morfgage having brought the pro- 
Dertv ordered to be sold to sale purchased it theuiseKe.^. Having taken out 
certificate^ of sate thev applied to ' o put in possession nf the proper' y DUrchased 
by them, Hill obtnned an orier for oossession. On appeal by the judfim^ni- 
debtors against this order it was held that no appeal fay. i he ‘ * ' 

being one under section 319 and not under soctioii 244 of the Code rf fuMl 1 ro- 

cedure. Sobhajit \\ Sri Copal (1) referred to. 

TNF 7CLJ 43G' F..llnd. Cas 410 1 1 i.^) ; R.. 23 A. 470 ; 31 A. B2 (102) — C. A , 

^ L.J 71 (92) = 6 M.L.T. 185 (.95) (F.B ) ; I C.W.N. 658; 1 S L.R. 172.] 

Thf. facts of this case sutticiently appear from the judj^ment of 

Banerii, J. ,, • » ^ ..i 

Munshi Mndfio Prasad and Maulvi Ohniam Mujtaba, for the 

appellant. 

Pandit Bald’.o liavi, for tlie respondents. 

JLDGMENT. 

Baner.u, .1. A pi’eliininary ohjectioii lias been taken to the healing 
of this appeal outlie ground that no appeal lies. It appears that the 
responden.s ohtaiiied a decree foi' sale against tlie appellant, and in exe- 
cution of that dueiee purchased the mortgaged pioperty. They have 
obtained certirtcates cjI sale and liave applied \inder section 319 ol t le 
Code of Civil Procedure for delivery of possession. The Court helow has 
ordered possession to he delivered. [37] and it is in respect ol that order 
that tliis appeal has been lirought. Section -jXH of the 
Procedure does not allow an appeal from au order under section 319. Mr. 
Madko Prn.sad has contended that tiie order made In tiie Court helow 
must he regarded as a decree under section 244, the parties being the 
decree-holders and the judgment-debtor. This contention is in m> 
opinion unsound. Tlie decree-holders, as such, were not entitled to obtain 
delivery of possession. It was only by reason of their having puicliased 
the property of tlie judgment-debtor at auction that they could appl> foi 
possession, and it was only in their character as auction-purchasers that 
they did make tlieir application tor possession. Their status as auction- 
purcliasers was distinct from their charactei" as decree-holdeis and -as 
observed in tlie judgment of the Full Bench in Sabhajit v. Sri (jopa/ (1) 
— it was a pure accident that the decree- holders were also auction-purcha- 
sers. As I have said above, as decree-holders, the respondents could not 
claim possession, and therefore their application for delivery of possession 
was not, and could not be, one under section 244. It purported to have 
been made under section 319, and tliat was the only section under which 
it could have been made. As no appeal lies from an order under section 
319, the preliminary objection must prevail and this appeal must be. and 
it is, dismissed with costs. 

Appeal dismissed. 

• FirRt Appeal No. 149 of 1894. from a decree of Pandit Bansidhar, Subordinate 
Judge of Meerut, dated the 12th May 1894. 

(1) 17 A. 222. 
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APPELLATE CIVIL. 

Before Mr. Justice Knox, Officiating Chief Justice, and Mr. Justice Aikman. 


■Tagan Nath {Judgment- debtor) v. Makunp Prasad [Decree-holder) 
AND Baldeo Prasad Li/iction-p7irchoser)."^ [1 1th July, 1895.] 

Ctml Procedtire Code. s. m—Ejeciitian of decree- Application to set aside sale in 
execution — What applicant must pave. 

It is not sufficient for an applicant under section 311 of the Code of Civil Pro- 
cedure to show that there has been material irregularity in publishing or 
cnnducting a sale, and that a price below the market value baa been realised • 
but be must go on to connect the one with tbe other, that is. the lose with the 
irregularity as effect and cause by means of direct evidence. Tassaduk Rasul 
Khan v. .‘1/iwad Eusain (1) referred to. 


[Dias,, 6 O.C. 61 ; R., 24 C. 291 ; 21 C. 815 (819) =8 C.W.N- 686 ; 1 O.C. 186,] 

4 

[38] This was an appeal from an order of the Subordinate Judge of 

Bareilly dismissing a judgment-debtor's application to set aside a sale in 

e.xecution of a decree against him. The facts of the case are thus stated 
in the order of the lower Court In execution of a decree held by 
Makund Prasad the whole of the village of Barkhana Harchandpur was 
put up for sale. During tlie progress of the sale proceedings one Musam- 

mat Sarsuti instituted a suit in this Court to establish her right to one- 

third of the village. An application was presented on her behalf for 
postponement of the sale on the ground that she had instituted the suit 
for declaration of her right to one-third of the village. Thereupon it was 
ultimately ordered that the sale should be postponed. On the 28th June, 
1894, an application was made on behalf of the decree-holder to the effect 
that the order of postponement related to one-third of the village and not 
to the whole, but the officer conducting the sale would postpone the sale 
of the whole village, and praying that the officer be informed that the order 
related to only one-third of the village. Thereupon in the presence of the 
pleaders of both parties it was ordered that the sale of one-third of the 
village should be put off and not of the remaining two-thirds. The 20th July 
was fixed for the sale, and on that date the officer in charge of the sale 
proceeded to sell the two-thirds of the village, which was knocked down 
for Rs. 6,100 to Baldeo Prasad." 

The judgment-debtor thereupon applied to have tbe sale set aside on 
the ground that, after the order for postponement, the sale could not 
legally have been held without the issue of a fresh proclamation of sale, 
and alleging that in consequence of this irregularity the property had 
fetched a price far below its proper value. 

The lower Court found that, though there was an iiTeguIarity in 
holding the sale without issue of a fresh proclamation, and though the 
price fetched by the property was decidedly low, yet the judgment-debtor 
was bound to prove that the lowness of price was necessarily the result 
of the said irregularity, and that as he had failed to establish the connec- 
tion between the two, he was not entitled to have the sale set aside. 
Tbe Court therefore dismissed the application. 

[39] The judgment-debtor appealed to the High Court. 

iri, ' f Muhammad Jafar Husain 

Khan, Subordinaio Judge of Bareilly, dated the 6th January 1896. 

(1) aO I.A. 176. 
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Mr. Roshan Lai, for the appellant. 

Mr. D. N. Banerji and Pandit Saiidar Lai, for the respondents. 

JUDGMENT. 

KNOX, OFFICIATING C.J.-This is a first appeal from an order 
passed bv the Sul.or.iinate .ludge of Bareilly. In that order the Buhor- 
dinato .Tudfie rolyiny upon the piocedent ol TaHHaduh Ra-ml ^ v 
ihmad Husain (II dcelinel to set aside a sale of unmo\eahle piopeit\ 
on the ground that the judgn.e.it-del.tor, who was unpugnmg the sale 
had failed to prove that any substantial injury had been sustained b> him 
bv reason of an alleged material irregularity in the puldication of the 
sale. The material irregularity alleged arose under the following 
stances. The property originally advertised for sale was uO hisw-as of the 
viUageof BarUhaua Harehandjiur. The proclamation for sale ot -0 hiswas 
was duly made, and the '20th of .Inly lixed as the date on which the sale was 

tobeheid. One MusammatSarsnli instituteda suit laying claim to one- 
third of the projiorty advertised for sale, am! she followed up her suit by an 
application that the sale might he posi poned pending the result of he 
suit. Her api.licatioii was at tirsl granted, and orders xvere issue 1 for 
adjournment of the sale. Upon this, the decree-holder pointed out that 
the claim of Musammat Sarsuti extended only to one-third ol the jiio- 
pertv advertised for sale and that there was no reason win the remaining 
two-thirds should not be sold. Upon this fresh orders wore issued to 

the Collector, who was to hold the sale, directing him to pioceed wit i 

the sale of two-thirds of the villa.ge. Two-thirds ot the ''illage weie 
accordingly sold on the 20th of -Ttily, the date originally h^d on the hrst 
proclamation for sale, and purchased lor Rs. 0,100 by one Baldeo Piasad. 
The period that intervened hetweeii the first order cUrectmg postpone- 
ment of the sale and the second order directing the sale to proceed as to 
two-thirds was an interval of 14 days. The contention before us is that 
under the circumstances fresh proclamation should have been made. 
In support of this contention, the learned counsel for the appellant referred 
us to S/iif) Pwkash [ 40 ] Sitwh v. Hardar Donal Sinqh (2), it was there 
held that a fresh proclamation was a necessity and the omission to issue it 
a material irregularity. The nuestion whether a fresh proclamation was or 
was not necessary need not be decided in tlie present case, as we are able to 
dispose of the appeal on other j?rounds. and in fact in the precedent just 
quoted the case before the Calcutta Court was remanded for evidence and 
decision upon what is the material point in all these cases, viz., whether, 
in the event of a material irregularity having taken place, substantial 
injury has or bus not been sustained by reason ol tiie occurrence of the 
iiTegularity complained of. In the present appeal one of the pleas raised 
is that the evidence on the record proves substantial injury, and some 
attempt was made to satisfy us that substantial injury to the judgment- 
debtor bad been made out. There is a strong probability that the 
property was sold considerably below its ordinary market value, 
but there is not one word in the evidence which connects the low 
price, if ifc was a low pdco. realised with what is alleged as the mateiial 
irregularity. The learned counsel for tlie appellant endeavours to get 
over this difficulty by asking us to follow the ruling in Gaiuju Prasad v. 
Jag Lai Bai (3). liiat was a ruling of a Divisional Bench of this Court 
in which the learned Judges who heard the case diflered. There can now 
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be no question whatever as to what is the law, as the matter has been 
fully considered and deckle Ihy their Lordships of the Privy Council in 

lassaditk hasul Khan v. Ahmad Ihisain (l). Jt was contended on behalf 
of the respondents in Lliat case that the non-compliance with tlie interval 
of 30 days between proclamation and sale made tlie sale a nullity. Their 
Lordships say in most distinct terms that they cannot accede to that 
contention. The\ allow there liad been a material irreL^ularity, but, 
following previous rulings of the Privy Council to the same effect, they 

• at in all cases of irregularity under s. 311, evidence 
must he given of substantial injury having resulted, and that it was 
incumbent on the judgment-debtors, who were respondents, [4l] to 
piove that they sustained substantial iniury by reason of such irregularity. 
They furthei laid down that loss is not to he inferred from the 
meie fact that a sale was bad without full compliance with s. 290, a 
section which, their Lordships pointed out. contemplates direct evidence 
on the subject. 

Airman, J.— I concur with the learned Officiating Chief Justice. I 
need not lecapitulate the facts of the case, \vhich Iiave been clearly set 
forth in his judgment. Assuming for purposes of argument that there 
was in the case before us a material irregularity in the failure of the Court 
to issue a fresh proclamation of sale .after it has exempted from sale part 
of the property originally advertised. 1 think it must be held that apoel- 
lant has failed to prove that tlie low price wliich Ins property fetched at 
the auction was due to that irregularity. The judgment of tlie'ir Lordships 
of the Privy Council in the case of Tasmduk Rasul Khan v. Ahmad 
(2) makes it clear that it is not suflicient for an applicant under 
?. 311 to show that tliere had been material irregularity in publish- 
ing or conducting a sale and tliat a price below the market value has been 
realised, but he must go on to connect tlie one with the other, that is. the 
loss with the irregularity, as effect and cause by means of direct evidence. 
The contention of the learned counsel for the appellant that the sale was 
a nullity, a contention based on a decision of this Court, Gaiuia Prasad v. 
Jaq Lai Rai (3), is deprived of any force by reason of the same ruling of 
their Lordships of the Privy Council, as in it their Lordships declined to 
accede to a similar contention. 

Pr.r Curiam, The order of the Court is tliat tlie appeal is dismissed 
with costs. 

Appeal disi7iissed. 


18 A, 42 = 13 A.W.N. (1895) !30. 

[42] APPELLATE CIVIL. 

Before Mr. Justice Knox, Officiatiw} Chief Justice, and Mr, Justice Aikman. 

East India Railway Company [Defmdant] v. Bunyad Ali 

[Plainiiff)f [12th July, 1895.] 

Act Ro. IX of mo andian Railway Act), s. 72~Contract saving liability of Company 

for loss of goods carried by it Risk note," j 

The contract embodied in whftt is commonly known aa a " risk nol.e.” i.e.,n 
^o^ract \^eroby in coosideration of goods being carried by a Railway Company 


iQQQ* Roforenoe under section 617 of Act No. XIV of 

1882, by Pandit Bansidhar. Subordinate Judge of Saharanpur. 

(1) 20 I. A. 176. (2) 21 G. 66. (3) u a. 333. 
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at a teducod r;ite, the coosiKnor agrees that the Company shall be free ol all 
India Railway Compayiy (U distinguished. 

ri,,n. i Tnd fas 907 i908) = n3 P.R. 1908=15 P.L.R. 1909; R . 30C. -^57 <2611 : 

^ **** 17 C W N. 529 <5311: 18 Ind. Gas. 210 (217); 13 Ind. Gas. 731 (732); U M.L. . 
39f)(’3U9i; 2N.L.R. 125 {128); 5 O.C. 153.] 

In this case the plaintifi'-respondent sued to recover from the I'^asb 
Indian Railwav Company a sum of Rs. 110 as the value of oertam boxes 
of chi. which had been made over by the plainciti to the CompaDY at 
Khurja, for traosmission to Serampur and had not reached their desema- 
tioD. The goods were despatched at owner’s risk, and what^ is known as 
a risk note” was taken from the consignor. A risk note contains the 

terms of a special acreement whereby the consignor, paying a lower freight 

than ho would otherwise be bound to pay, in consideration of such lower 
charge, agrees and undertakes to hold the said railway harmless and free 
from all responsibility for any loss, destruction or deterioration of. or 
damage to. the said consignment., from any cause whatever, before, during, 
and after transit over the said railwav. or other railway working in connec- 
tion therewith.” Tlie loss of the goods in question was admitted by 
the defendant Company : but they pleade.l ti.at they were aDsolved 
from liabilitv by the terms of the contract entered into by the plaint II. 
The Court of iirst instance (Munsif of Saharanpur) decreed the ulaintit] s 
claim. The defendant appealed and the appellate Court (Subordinate 
Judge of Saliaranour) referred the .piestion of the validity of the contract 
relied upon by the defendant to the High Court under section 617 of the 
Code of Civil I’roceJure. That Court was of opinion that, inasmuch as 
the ordinary liability of a Railway Company for loss of 
them for transmission was. by section 72 of Act No. IX oMSOO.l J 
of a bailee under the Indian Contract Act. 1872, sections lol. and 16 . 
the Companv could not contract itself out of all liability, since even a 
gratuitous bailee was not absolved from all liability frorn any cause what- 
ever. The lower Court referred to the case of Snntokh Rat v. La.^t Indian 
Railwau Goinpanu (1) and Tippanna v. The SotUhern Maratha Railway (Lj. 

The Hon’ble Mr. Colvin, for the appellant. 

Pandit Snndar Lai, for the respondent. 

JUDGMENT. 

Knox, Offigi-VCING G.J.. and Airman, J.— The SubDr-linate Judge 
of Meerut bad before him an appjil ia wiiich his decree would be final, 

and entertaining doubt as bo the construction of a documant. which con- 

atruebion affected the merits of the app3al before him, ho has referred a 
statement of the facts of the evse for the decision of this Court. The 
document regarding the construction of which the Subordinate Judge en- 
tertained doubt is what is ordinarily known as a "risk note,” mother 
words it is a document purporting to limit the rosp msibility of the Eist 
Indian Railway Compunv for the loss, destruction or defceriorabioa of 
goods delivered to the said Company to be carried by railway. It is 
admitted by both the parties to the appeal that the agroemenb is 
in writing, signed by the persons sending the goods, iind is otherwise 
in the form approved by the Govarnor-Genoral in Council. It falls clearly 

(1) N.W.P.H.C.R- (1867) 200 = 2 Agra H.G.R 200. 
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within the provisions of section 72 of Act No. IX of 1890, and no attempt 
IS made by the learoed vakil for the respondeots to take the agreement out 
of the provisions of section 72 of Act No. IX of 1890. Under this agree- 
moot the consignor, who had tho option of forwarding his goods at an 
oiainary rate, in whicii case the Railway administration would have been 
responsible for their loss, elected, instead of paying that ordinary rate, to 
pay a lower charge, and in consideration of such lower charge agreed and 
undertook to bold the East Indian Railway Company harmless and free 
from all responsibility for any loss, destruction or deterioration of the said 
consignment from any cause whatever before, during or after transit over 
the said Railway. In the present case the goods delivered to the Railway 
Company for transit over their line were lost, and in [ 44 ] spite of the 
agreement entered into by him, the consignor sued the Railway Company 
for damages on account of such loss. The doubt entertained by the Sub- 
ordinate Judge is really a doubt as to whether such an agreement is morally 
defensible. He seems to consider it wrong on the part of the Railway 
Uompany to tempt the public to incur such risk, and he seeks to fortify his 
opinion by a ruling of this Court in Simtokh Bai v. East Indian Raihoay 
Company (T). The risk note in that case was quite different. The law 
prevailing at that time was quite diffeient, and the ruling has no bearing 
on the facts of the case. 

The provisions of section 72 of Act No. IX of 1890 are quite clear 

and free from all ambiguity, and it is not open to any Court to take a 

case out of the provisions of the Statute when the case clearly falls within 
those provisions. 

Our answer to the reference is in the affirmative. The defendant 
Company is absolved from all liability, under the circumstances set out, 
for the non-delivery of the plaintiff-respondent’s goods. A copy of this 
judgment under the signature of the Registrar will be transmitted to the 
Court by which the reference has been made. 


18 A. 44 = 16 A.W.N, (1895) 151, 

APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr. Justice Burkiti. 


Daryai Bibi and another [Defendants) v. Badri Prasad and 

ANOTHER iPlaintij^s).* [15th July. 1895.] 

Civil Procedure Code, sections 626. 629~Peview of judgment— Appeal, 

.. .'I* a review of judgment except under 

the conditions specified in section 629 of the Code of Civil Procedure Bombay 

and Persia Steam Navigation Company, Ld. v. The S.S. "ZuarV' (1) followed! 
[R., 14 Ind. Cas. 39.] 


In this case the present respondents were plaintiffs in the original 
suit. The suit was decided cx-parfe in their favour. The defendants appeal- 
ed to the District Judge, who decreed the appeal on a point which bad not 
been raised in the suit. The plaintiffs then applied for review of the lower 
appellate Court’s judgment allowing the appeal. They tendered fresh 
evidence in the shape of a material document, with an affidavit as to the 


• First Appeal No. 1 of 1894, from an order of P. E. Elliot, Bso 
of Allahabad, dated 2drd December 1893. ’ 


District Judge 


(1) NIW.P.H.O.R. (1867) 200 = 2 Agra H.C.R. 200. 
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reason of its non-oroiuotion [45] at an earlier stage of the prooeedings. 
Tbe Court granted bde review prayed for. Against this order the defend- 
ants appealed. They stated several grounds in their memorandum of 
appeal. Of these the hrst was that the admission of the application 
for review was in contravention of the provisions of section 624 of tbe 
Code of Civil Procedure : the other grounds were all on the merits. 

Maulvi Imam-ul'Kabir and Miulvi Mahcimniad Mahmud Hasan, for 
tbe appellants. 

Pandit Sundar Lai, for the respondents. 

J UDGMENT. 
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BLilii and BURKITT, JJ. — A preliminary point is taken that on the 
(acts no appeal lies in this case. It is an appeal in the nature of an 
objection to an order of the District J udge of Allahai) id. granting a review 
of a judgment of his own. It is not protended that this case falls within 
the provisions {^0 and (h) of section 626 ; nor was the order in con- 
travention of the provisions of section 624, nor was the application for 
review barred by limitation. That being so, we, following and approving 
of the ruling and the reasons in the case of the Bombay and Persia Bteam 
Navigation Coinp iny, Limited v. The S.S. " Zwxri" (1), dismiss tbis appeal 
with costs. 

Appeal dismissed. 


18 A. 43 = 16 A.W.N. (1893), 162. 

APPELLATE CIVIL. 

Before Mr. Justice Aikman. 

In the matter of the petition of Indarman. '" 

flOth July, 1895.] 

Act A'o Vll of 1889 (Sttcc^ssiou Certificate Act), section 6 — Certificate not necessarily 
to collect all the dehts of the deceased. 

A Court may legally grant to an applicant, under \ct No. VII of 1889, certifi- 
cate for ihe collestion of a spjcified debt or specified debts of a deceased person. 
The Court is not bound to grint a certificite only for the collection of the whole 
of the debts of the deceased. 

tR., 15C.L.J. 384 (388) = 16 C.W^N. 231 (234).] 

The facts of this case suC&ciontly appear from the judgment of 
Aikman, J. 

Messrs. A. H. S. Reid and D. N. Bancrji, for the appellant. 

JUDGMENT. 

Aikman. J. — The appellant in this case is the son of Mathura Das, 
deceased, Mathura Das and Baiju Mai obtained a joint decree [46] 
against Kuar Suparandhuj Prasad Singh. Tbe appellant wished to put 
this decree into execution, but, in order to do so, he had to produce before 
the Court which had to execute the decree a certificate granted under Act 

• First Appeal No 46 of 1895, from an order of L. G. Bvnns, Esq., Distriot 
Judge of Aligarh, dated the 28tb February 1995. 

tN.B. — In 16 A.W.N. (1895) 152. this caso U cited as First Appeal from Order 
No. 149 of 1895 of tbe Dietriot Judge of Aligarh — Ed.] 

' (1) 12 B. 171. 
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No. VII of 1889, and having fehe judgment-debfc spacified therein. In 
order to enable him to comply with the requirements of section 4 of this 
Act the appellant asked the District Judge of Aligarh to grant him 
a certificate in respect of the judgmeot-dobt referred to in his application. 
The learned District Judge passed the following order ; — " I cannot grant 
a certificate for partial collection. The applicant is at liberty to apply 
for certificate for all debts due to the deceased.” 

It does not appear chat there are any other debts, and, even if there 
were, I know of no law which compels an applicant under section 6 of 
Act VII of 1889 to ask for a certificate in respect of more debts than 
he wishes to collect. There is nothing to prevent a grant of such a 
certificate as that asked for by the appellant. 

I allow the appe:il, and, setting aside the Judge's order dated the 
28th February 1895. direct hi-n to restore the application to the file 
of pending applications and dispose of it according to law with reference 
to the remarks made above. As there is no rospoudont I make no order 
as to costs. 


Appeal decreed. 


18 A 46=15 A.W.N, (1895) 158. 

APPELDATK CIVIL. 

Before Mr. Jiiattce Knox, Otficialiio/ Chief Justice, and Mr. Justice Aikvian. 


Ram Narain Singh {Defendant) v. Babu Singh 

[’23rd July, 1895.] 

Act No. X of 1873 {Indian Oattis Act,) s. 8 —Onthpurpnrting to affect a third person — Rev 
cation of consent to be bound by asiateineni made on oath taken %n n particular 
form. 

The plaiotifi ina civil suit offered »o be bound by the statemeot which the 
defendant might mak- on oath hoHiog the arm of his son. The defeudant 
accepted the proposal, loik the required naih. and made a statement which bad 
the effect of defeating the plainiff’a claim. When the defendant came into Court 
to take the oath theplain'iS attempted to revoke his propo'al, but alleged no 
further reason than that ho did not understand what he bad intended and did 
not think the deieadant would speak the truth. 

[47] that the form of oath above indicated ought not, having regard to 
s, 8 of Act No. X of 1873. to have been administered ; but has it bad been adminis- 
tered and was a form of oath especially binding upon Hindus, tho statement 
made upon it should be accepted- 

Held also that when one panv to a «uit offers to be biuod by the oa'h of the 
other party, an I such othe.- ptrty ujcepts the proposal, the party so offering to 
be bound should uot be allowed lo revoke bis proposal except upon the strongest 
pos5ible grounds proved to the satisfiction of the Court to bo genuine grounds 
for reviking tho proposal. Likhraj Singh v, bulhma Knar (1) referred to. 

[Rel., 16 lud. Cis. 733 (731) ; Appr., 22 M. 236 (237i; 5 P.R. 1903 = 37 P L R 1903:85 
P.R. 1903 = 143 P.L.R. 1903; R.. 29 A. 49 = 3 A.L.J. 651 = A.W N. (1906) 280;17 

M.L.J. 99 (100) : D., 66 P.R, 1910 = 114 P.L R. 1910 = 134 P.W R 1910 = 7 lod. 
Gas. 479.] 

The fixets of this ciLSB aro thus stutoJ in the order of tho lowor fippol* 
late Court : — 


• First Appeal No. 61 of 1895. from an order of Sved Akbar Husain, Officiating 
District Judge of Jaunpur. dated tto I4th May 1895. 

(1)4 A. 802. 
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This was a suit for joint possession of certain imcnoveable property. 
The defendant No. 1 (Ron Narain Singh) is the uncle and the 
defendant No. 2 (Dirshan Singh) is the own brother of the plaintiff. 
The defendant No. 1 admitted the claim, but the defendant No. 2 
contested it on the allegation that the property in suit was his self-acquir- 
ed property. On tlio llth of .Tanuary 1895 the plaintifl’ offered to abide 
by any statement which the defendant No. 2 might make on oath by 
bolding the arm of Iiis son. To this defendant No. 2 consented, and tlie llth 
of January 1895 was fixed for recording the statement of Ram Narain, who 
said that his hov was not then present in Court. On the llth of January 
the plaintiff filed a petition revoking his agreement, on the plea that be 
had no more faith in Ram Narain Singh’s honesty, and pav ing for adjourn- 
ment in order to enable him tooroluce his evidence.” * ” The CoiKt 

(MunsifofJaunnur). however, held that the plaintiff was bound by his agree- 
ment and should be compelled to examine Ram Narain Singh, and in that 
view the learned Munsif examined Ram Narain Singh in the manner 
originally suggested by the plaintiff, and. on Ram Narain Singh’s stating 
that the property was his own separate property, dismissed the suit.” 

The plaintiff anpealed, aiirl the lower Appellate Court (Officiating 

District Judge of Jaunpur), holding that the plaintiff had a right to revoke 

his offer [)8tor6 the evidence was recorded, remanded the suit under s 562 
of Act No. XIV of 1882. 

[48] From this order of remand the defendant Ram Narain Singh 
appealed to the High Court. 

Babu Dnirid C/iaran Barif’.rji, for the appellant. 

Munshi (Jobind Prasad, for the respondent. 

JUDGMENT. 

.. Aikman, J.-In the Court of first instance 

the plaintiff, now respoiiuent, offered to abide bv any statement which 
the appellant might make on oath to be taken in this form, namely 
that holning the arm of his son ho should state what he could sav on the 
matters asked of him. The appellant consented. The case was adjourned 
to enable the appellant to bring his son, who was not then in Court On 
the day to which the case stood adjourned, the appellant appeared' with 
his son and the resuoodent then applied to be released from the proposal 
he had made. The only reason ho could pive was that he had made the 
proposal without understanding what he intended, and adding that 
he was of opinion that the appellant would not tell the truth. The 
Court refused to enterbaiu the application, and the defendant made 
the statement in the form proposed by the respondent. The result was 
that the Munaif dismissed the respondent’s suit, the statement made bv the 
appellant upon the oath proposed being fatal to the claim 

We have no hesitation in saying that the oath proposed should never 
have been administered. It was an oath understood and purporting to 
affect a third person, and such an oath under Act No. X of 1873 is not an 
oath which could under any circumstances be lawfully administered 
bincp, however, it was administered, and the statement made, we are of 
opinion that the evidence so given was rightly considered conclusive proof 
of the matters stated. The peculiar nature of the oath and the effect 
which is attached to it by Hindus are such that any statement made 
upon such an oath would not, we are quite sure, be lightly made. It is 

ed aXd that as the respondent, before the oath was administer- 

ed, asked to withdraw from his proposal, he should have been allowed 

737 


1895 

JULY 23. 

Appel- 

LAXE 

Civil. 

18 A, « = 
15 A.W.N. 
(1895) 138. 


VIII— 93 


1895 

JULV 23. 

Appel- 

late 

Civil. 

18 A. 46 = 
15 A.W.N. 
(1895) 158. 


18 All. 49 INDIAN DECISIONS, NEW SERIES [Vol. 

to withdraw, and the evidence not taken in the manner proposed by 
him In support of this contention we were referred to the case of 
LekhRaj Singh v. Dulhma Knar (1). In that case one of the Judges, 
[ 49 ] Oldfield, .!., said that he was aware of no rule under which a sub- 
mission to reference of this kind, viz., a statem.^^nt made under the peculiar 
oircumstances set out in s. 8 of Act No, X of 1873, might not be revoked 
before the referee has given his evidence in pursuance of it. It appears 
to us that this is not the standpoint from which a proposal of the nature 
set out in s. 8 should be considered. When the proposal has been made 
by a party to a proceeding and the Court in pursuance of the proposal 
has asked the party required to take a particular form of oath whether 
be will do so, and the party so asked has agreed to take the oath, then, 
under such circumstances, no permission should be accorded to the party 
who made the proposal to withdraw from it, except upon the strongest 
possible grounds proved to the satisfaction of the Court to be genuine 
grounds for revoking the proposal. No such grounds were shown in the 
present case and the evidence given was, in our opinion, evidence by 
which the respondent was bound. 

The respondent appealed against the order of the Munsif, and the 
District Judge, allowing the appeal, passed au order of remand under 
s. 562 of the Code of Civil Procedure, directing the Court of first instance 
to try the suit on its merits. The present appeal is from that order. 
For the reasons set out above we are of opinion that the appeal in the 
Court below should not have succeeded. We set aside the order of remand 
and restore the decree of the first Court dismissing the suit. The appellant 
will have his costs in this Court. 

Appeal decreed. 


18 A. 49 = 15 A.W.N. (1895) 155. 

APPELLATE CIVIL. 
Before Mr. Justice Aikmau. 


Ram NeWAZ and others (Decree-holders) v. Ram ChARAN AND 
ANOTHER (Judgnicnt-dcbtors).* [26th July. 1895.] 

Civil procedure Code, s. 2i0— Execution of decree-^Limitation . 

R N. and others obtained a simple money decree against R.S. and another on 
the 24th of February 18R1. On the 2ad of May 1892, previous applications for 
execution having been unsuccessful, the decree-holders made an application for 
execution in consequence of which certain property of the judgment debtors was 
1501 attached. That application wa<? subsequently sttiirk off by the Court, the 
attachment being maintained. On the 7th of March 1893 a further application 

for execution was made. 

Held that, whether the application of the 7th of March 1893 was or was no 

merely a continuation of the former application of the Qnd of May 

tiou of the decree was barred by the rule prescribed by section 280 of the Code oi 

an order on an application for execution striking oS the 
tion, but maintaining attachment effected in pursuance thereof, was an order not 

warranted by law. 

rDUa., 11 C.W.N.63 = 5C.L.J.80; F..8 A-L.J. 412 (417)= 9 Ind. Gas. 817 ; R.. 18 A. 
^486 ; 8 Ind. Gas. 727.3 ^ 

Second Appeal No. 10G5 of 1894. from a decree of fCunwar Mohan Lai. Sabwdi' 
nate Judge of GorWpur. dated the 2nd June 1894, reversing an order of Maulvilnamul 
Hao Mu^if of Basti, dated the 2l9t September 1893. 

(1) 4 A. 302. 
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fchi 


case suflSciently appear from the judgment of 


The facts of 
Aikman, J. 

w 

Babu Dtirga Charan Banerji, for the appellants. 

Babu Jogindro Nath Chaxidhri^ for the respondents 

JUDGMENT. 

Airman, J. The appellants in this case obtained a simple money 
decree on the 23rd of February 1S81. against the respondents. On the 2nd of 

May 1892 they applied to execute this dicreo. Several previous applications 
had been made, but proved infructuous. The Court in which the application 
of the 2Dd of May 1892 was made, of its own motion struck oil' the appli- 
cation professing to maintain an attachment which had been made. In 
my opinion no order of such a nature can be passed. If there is no pend- 
ing execution before the Court, it follows that there can be no subsisting 
attachment. Tne order which many subordinate Courts are in the habit 
pf passing to strike off an execution case whilst maintaining an attach- 
ment which has been made in that case, is, I consider, a contra iiction in 
terms. Such an order, it appears to me. can only have one object, and 
that IS to prevent an execution case being shown as pending for an unduly 
long time on the files of the Court. If there is reason for maintaining an 
attachment there can be no reason for striking off the auplication in execu- 
tion which led to its being made. On the 7th of March 1893 the 
deoree-holders presented another application for the execution of their 
decree. The judgment-dehtors objected that the aunlication was 
barred by the 12 years’ rule of limitation. Their ' objection was 
overruled by the Munsif, who held that the application of the 7th 

reality no fresh application, bub was merely 
L61J in continuance of the application of the 2nd of May 1892. The 
judgment-debtors appealed to the Subordinate Judge, who held that the 
application of the 7th of March 1893 was a fresh application, and could 
not be executed, as the decree had become time-barred. Against this 
order of the Subordinate Judge the decree-holders have appeafed to this 
Court. In my opinion whether the application of the 7bb of March 1893 
he considered to be a fresh application or merely an application iocontinu- 

be granted. Section 230 of 
the Code of Civil Procedure provides that where an application to execute 

a decree for the payment of money has been made under this section and 
has bean granted, no subsequent application to execute the same decree 
shall be granted after the expiration of 12 years from the date of the 
decree sought to be enforced. It appears from the records of the previous 
case that although the previous applications failed for one reason or 
another bo realise any money, at least two of them were “ granted:' inas- 
much as property was attached m compliance with the request contain- 
ed in the applications. It follows from this that a Court cannot now grant 
any application to execute, as it is forbidden to do so bv the terms of 

That section dor not 

presciibe that no subsequent application shall be received after the 
expu-at.on of 12 years ; it forbids any application being To 

comply with the request made by the deoree-holders would be to disobey 
ProiTh^t ““tamed m that seotiop. The decree-holders endeavoured to 
thrdler ‘^®./“^'S““t-d6bcor had by fraud prevented the execution of 

Inulilt \ immediately preceding the date of their 

3'pplication, but this attempt failed. 

For the above reasons the appeal fails and is dismissed with costs. 

Appeal dismissed. 
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18 A. 52 = 13 A.W.N. (1895) 153. 

[52] APPELLATE CIVIL. 

Before Mr. Justice Banerji. 

MuKARR.Aii Husain and another {Objectors) v. Hurmat-un-nissa 

(Decree-holder).'^- [29bh July, 1895.] 

Execution of decree-CivU Procedure Code, sections 244, m -Party to the suit in which 
a decree was passed. 

Held that persons who had originally been made parties to a suit, but had 
been expressly exempted from the operation of the decree, were not “ parties to 
the suit ” within the meaning of section 244 of the Code of Civil Procedure with 
regard to objections taken by them in respect of the attachment of their property 
bv the decree-holder, but that such objection must be considered to be an 
objection under section 278 of the Code. Jnnyi Nath v. Phundo (1) referred to. 

[DiflB., 15 C.P.L.R. 109; Appp., 23 A. 346; 30 C. 134 = G C.W.N. lO ; R., 21 M. 45 ; 2 
O.C. 51 (55).] 

The facts of this case are suflBciently stated in the judgment of 
Banerji, J. 

Munshi Madho Prasad, for the appellants. 

Pandit Suiular Led, for the respondent. 

JUDGMENT. 

Banerji. J. — The preliminary objection that no appeal lies in this 
case must prevail. The facts are tliese The respondent brought a suit 
for dower against Syed Ashraf Ali. Ashraf Ali, it is alleged, had made a 
rtift of some property in favour of the present appellants, and the present 
appellants were made parties to that suit. As against them the plaintiff’s 
prayer was that the gift should be set aside. That prayer was dis- 
allowed on the ground that, as there was no claim against any property 
of Ashraf Ali, but the claim for dower was only a personal claim against 
him, the plaintiff liad no cause of action against the present appellants. 
The' decree was made only against Ashraf Ali. In execution of that 
decree the decree-holder, respondent, caused certain property to be 
attached as tlie property of Ashraf Ali. In respect of that property the 
present appellants filed objections disputing the decree-holder’s right to 
brin^ that property to sale and claiming it as theii* own under the gift 
refeiW to above. The Court below has disallowed the appellants’ objec- 
tions. If the appellants can be regarded as parties to the suit within the 
meaning of cl. (c) of section 244 of the Code of Civil Procedure, an appeal, 
no doubt, lies ; but if on the other hand they are to be treated as strangers, 
their objection [33] to the attachment of the property in question was an 
objection under section 278 of the Code of Civil Procedure, and their only 
remedy was a suit under section 283, and they have no right of appeal. 

I am of opinion that the appellants cannot be held to be parties to the 
suit within the meaning of clause (c) of section 244. They were no doubt 
originally made parties, but they were released from liability for the 
decree. There is no decree as against them, and consequently no question 
as between them and the decree-liolder relating to the execution of the 
decree. They are not parties to the execution proceedings, and indeed there 

■ First Appeal No. 64 of 1895, from an order of Lala Brij Pal Das, Subordinate 
Judge of Allahabad, dated the 2Cth January 1895. 

(1)11 A. 74. 
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is no decretal order in respect of which the decree-holder by execution could 
claim any relief as against them. So far, therefore, as the property now 
sought to be attached is concerned, they are in the position of strangers 
and not of parties to the suit, and the question wliich arose between them 
and the decree-holder was not a question within section 244, cl. (c). 
This view IS supported by the ruling in Jam/i Nath v. Phumto (l), the 
piinciple of which applies to this case. In fact this is a mucii stronger 
case than that of Jaiigi Nath v. Phioido. As no appeal lay, this appeal is 
dismissed with costs. 

Appeal fli^ml’ined. 


18 A. 53 = 15 A W.N. (1895) 156. 

APPELL.\TE CIVIL. 

Before Mr. Jmtice Blair and Mr. Justice Aikman, 


.AltlJASl Begam {Defendant) c. LmdaDI Jan {Plaintiff). 

[30th July. 1895.J 

Civil Procedure Code, section Sl~Removal of iuime of aefendant from record— Such 

order not to be made after fir.st uearvuj. 

An order striking the i.ame of a defendHrit ofl tbo record of a suit cannot be 

made uuder .s. of tbe Code of Civil Pioceduro at a period subsequent to the 
nrst bearing of the suit. ^ 

Court'*^^^ suliiciently appear from the judgment of the 

Mauivi Ghulam Mujtaba, for the appellant. 

Mr. Abdul Uaoof, for the respondent. 

JUDGMENT. 

This is an appeal from an order striking 
oil Uie naine of the defendant. The suit was instituted [54] on tlie 1st 
of December 1894. proceeded witii up to the framing of the issues on the 
^fth ol the same month, and on the 11th of Februarv 1895 came on for 
hearing and was heard. On tlie loth of February' an application was 
made to add certain persons as defendants, one of whom was one 
luhammadi Begam. The names were added, and it became necessary 
tliat notices be served upon all the defendants so added. An effoit 

appears to liave been made to serve Muhammadi Begam at the address 

3n nt? suppose liy the party wlio got the name put 

upon the lecord. She was not found at that place, and, on further 

mfoimation pointing to her being at the time elsewhere, fresh notices 
Win B "’here she was supposed to 

ot ftlaj, an application was made on behalf of the plaintiff to strike out 
Iw tlrnTn' f rr If' <^efondants. It was based "on the delay caused 

S i wT "'’T hy any affidavit. On the lOtli of May the 

oidei was made striking out her name. On the same day. after the order 

^ ^pli cation was m ade by the defendant for a substituted sen-ice upon 

(1) 11 A. 74. 


1893 

July 29. 

Appel- 

late 

Civil. 

18 A. &2=> 
15 A. W.N. 
(1895) 153. 


741 



1895 

July 30. 

Appel- 

late 

Civil. 

18 A. 53= 
16 A.W.N. 
(1893) 196. 


18 Ail. 55 INDIAN DECISIONS, NEW SERIES [Yol- 

the lady. We assume tliat that application was not granted. The order 
striking the name off is the one appealed against. 

Mr. Ghidam Mvjtaba, who appears for the appellant, called our 
attention to s. 32 of the Code of Civil Procedure which specifies the cir- 
cumstances under which the Court has power to add, or to remove, parties. 
The first paragraph relates solely to its powers of striking out. “ The 
Court may, on or before the first hearing, upon the application of either 
party, and on such terms as the Court tliinks just, order that the name of 
any party, whether as plaintiff’ or defendant, improperly joined, be struck 
out.” There appear to be three conditions precedent to the striking out. 
There must be an application by one party or the other. The Court must 
not have progressed beyond the first hearing, and the Court must find the 
party improperly joined. When we come to tlie second clause, which 
relates to the addition and, so to speak, transmutation of parties, the 
language is different. “ The Court may, at any lime, [55] either upon or 
without such application, and on such terms as the Court thinks just, 
order that any plaintiff be made a defendant or that any defendant be 
made a plaintiff’, and that the name of any person who ought to have been 
joined, whether as plaintiff or defendant, or whose presence before the 
Court may be necessary in order to enable the Court effectually and com- 
pletely to adjudicate upon and settle all the questions involved in the 
suit, be added.” That is a discretion unlimited in point of time and not 
requiring that the Court should be moved by any party. 

Mr. Ghulam Mujtaha contends that, the striking out of the name of 
the defendant not having taken place on or before the first hearing, such 
name could not be properly struck out afterwards. On the otlier hand it 
was suggested to us that this lady was a fictitious person and her name 
might be struck out as a clerical error. The facts hardly suggest that 
state of things. It was not alleged that she had no interest in the proper- 
ty and that tlierefore she was improperly joined as a party. It was also 
suggested that Mr. Raoofs application might be taken to be an application 
for a review of judgment. We have asked for the production of the docu- 
ment in order to see whether it discloses circumstances and sets forth any 
of the reasons for which, under s. 623 of the Code of Civil Procedure, a 
review might properly be granted. It was not produced, and we feel the 
only reason is that the application was not one under s. 623. We accede 
therefore to Mr. Mujtaba's contention that the Court had no right to strike 
off the name of the defendant after the first hearing of the case. It appears 
to us that the defendant applied to the Court for a proper remedy for 
the difficulty in which the parties found themselves. If the lady could not 
be found, the substituted service, even if such service never came to her 
knowledge, would be a good notice to her and binding her interest, if any, 
as if she had appeared. We set aside the order of the Court below, and 
allow the appeal with costs. 

Appeal decreed. 
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[56] APPELLATE CIVIL. 

Before Mr. Justice Kuor and Mr. Justice Aikman. 


C. Wilson {Defendant) r. M. M.acauliffb {Plaintiff).' 

list August, IbOo.] ' 

Companif— Director selling hi<: own .vA'iJvs to shareholder »/ company-^. iclion tor 
deceit — Director not in u fiduciarn position as rojnrds individual shareholders, 

A director of a coiuDiiiiv, til jut^b he iiiiy occupy a fiduciary position with 
regard to the shareholders collectively, holds no auch position with regard to 
individual shareholder• **. Oilbett's case tl) and Gower’s cose 12) referred to. 


This was an action to recover damages for the salo oi sliares in a 
company on the ground tiiat tiie defendant at the time of sale knowing 
the shares to he worthless falsely represented both orally anri in writing 
that they were a good inveslment. and thus induced the plaintiff to pur- 
chase. The plaintilf was a shaieliolder in the Himalaya Bank : the defen- 
dant was a director of the same Bank. The plaintiff in October, LSUO ])ur- 
chased 100 shares in the ]>ank from the defendant, and again, in November 
1890. 47 more shares. The sliares were sold at somewhat less than the 
rate at whicli they were then being ipioted in tiie market. The plaintiff 
su'oseijuently discovered tlie shares which lie liad purchased to he worthless, 
and brought the present suit, in which he claimed the sum of Ks. 20,800, 
bei ng tlie price lie had paid for the sliares witli interest to date of suit, 
further interest until realisation and costs. The plaint alleged various 
specilic acts of misrepresentation on the part of the defendant, hutli in 
his cap'icity of director of the Bank, and as a private vendor of shares. 

The defendant traversed most of the allegations in tlie plaint, hut in 
particular specilically denied that tlie plaintilf bad been induced to 
purchase the shares in (juestion l>y any representations of iiis, true or 
otherwise, asserting that the defendant had so purchased after making 
independent inquiries in Mussoorie and elsewhere and witli the knowledge 
that there were rumours as to tlic solvency of tlio Bank. 


Tlie case wont to trial on the main issue: — “ Did tlie defendant by 
fraud or false representation induce tlie plaintiff to enter into [57] the 
contract in question?" and the subsidiary issue as to the relief to whicli 
the plaintiff iniglit be entitled. The Court of first instance, while holding 
that the defendant, as a director of the Bank, stood in no fiduciary position 
towards the plaintiff, so as to render it incumbent on him to disclose the 
true condition of the Bank’s affairs, found that “ the defendant did use 
fraud in order to induce the plaintilf to purchase from him the shares in 
question." The Court accordingly gave the plaintiff a decree for the 
major portion of his claim. 

The defendant appealed to the High Court. 

In appeal it was found that the sliares in question were to the 
knowledge of the defendant worthless at the time when he sold tliem to 
the plaintiff, and that the plaintiff on the other band believed that he 
was making a good bargain. It was found also that a director was in 
the same position as any other member of the company with regard to 
tlie sale of his shares, and to such a transaction as the present the maxim 


• First Appeal No. 221 of 1893, from u de-roe of H. M. R. Hopkins. Subordinate 
Judge of Debra Dun, dated the 31st July 1893. 

(1) D.R. 5 Ch. 669. 
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caveat emptor ” would apply. As to the actual misrepresentations, 
oral and otherwise, alleged by the plaintiff as the cause of his entering 
into the purchase of which he complained, it was held that no such 
misrepresentation had been established to the satisfaction of the Court as 
would entitle the plaintiff to relief in an action for deceit : that is to 
say. that, though the defendant may have been guilty of misrepresentation, 
it was not proved that such misrepresentation was the cause which 
induced the plaintifl to purchase the shares in question. The Court 
accordingly decreed the appeal, but under the circumstances of the case, 
without costs. 

[After a discussion of the evidence as to the existence of fraud or 
misrepresentation on the part of the defendant, the judgments of the 
Bench which heard tlie appeal went on in each case to discuss the legal 
point raised by the respondent as to the position held by a director in 
relation to the shareholders individually. Only so much of the judgments 
as deals with this latter question is here reported. — Ed.j 

Mr. C. Ross Alston, for the appellant. 

[58] The Hon'hle Mr. Colvin and Mr. C. Dillon, for the respondent. 

JUDGMENTS. 

Knox, J. — We were at the hearing for some time much impressed 
with Mr. Colvin's argument that on the present case the appellant stood 
in a confidential relation to the respondent ; that certain duties Were 
imposed upon him by Act No. VI of 1882 : that the appellant had a 
position which enabled him to acquire special knowledge to his own advan- 
tage, and that he was bound to protect the interest of the respondent. 
But wliile we were referred to cases which showed that a director did 
occupy a special position quoad the company and the shareholders [upon 
which see Gilbert's case (l) and Goirer's case (2)J, no single case was 
produced before us in which it had ever been held that the director of a 
company occupied any such relation to each individual shareholder. And 
in any case the relationship between directors and shareholders in a 
company is that of agent to principal, not of trustee and cestui que trust. 
I hold tiiat the appeal must prevail, and, setting aside the judgment and 
decree of the lower Court, would dismiss the respondent’s claim. 

Under the circumstances of the case I would direct that each party 
pay bis own costs. 

Airman, J. — Much argument was addressed to us with a view of 
showing that the defendant as director of the Bank stood in a fiduciary 
relation to the plaintiff, and that his mere silence as to the state of the 
Bank w'as sufficient to render him liable in an action for deceit. As to 
this I think the conclusion arrived at by the learned Subordinate Judge 
is correct, and that the case he refers to, i.e,, Gilbert's case (1), is an 
authority for the view which he took. 

I would allow the appeal and dismiss the plaintiff's suit. But in the 
exercise of the discretion which the Court has on the question of costs, I 
would not allow the appellant his costs here or in the Court below, as his 
conduct, though not such as to render him liable in an action for deceit,, 
is certainly not free from blame. 

The order of the Court is that the appeal be decreed and the plaint- 
iff’s suit dismissed. The parties will pay their costs both here and below. 

Appeal decreed. 

(1) L.R- 6 Oh 559. (2) L.R. 6 Eq. 77. 
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[59] APPELLATE CIVIL. 

Before Mr, Justice Knox, Mr. Justice Blair, and Mr. Justice 

Banerji. 


Har Charan Singh {Plaintiff) v. Hak Shankar Singh and others 

{Defendants).'^ [2n(i August, 1895.] 

Civil Procedure Code, s. l.S— flcs }iulicata— Court of jurisdiction conipelent to try the 
suit in winch such iss?/e has been subsequent!}/ raised— Act No. XIX of 167a 

{North-Western Provinces Land Revenue Act), ss. 113. 114. 

Where a Court of Revenue, acting under .s. 113 of Act No. XIX of 1873, haa 
decided a question of title or of proprietary right, such decision, being the 
decision ot “a Court of Civil Judicature of first instance,’’ will operate as 
res judicata in a subsequent civil suit in which (he same question is beini; 
litigated. ^ 

[R., 32 A. 8 ; 6 A L J. Dl7 (919) =3 Ind. Cas. 054 (955) ; 5 A.L J. 151 (N) ; D 10 
A.W.N. 190,] ’ 

This was an appeal under s. 10 of tho Letters Patent of the Higli Court 
from the iiidgmonb of liurkitt, J.. in an appeal which was heard by a 
Division Bench consisting of Tyrrell and Burkitt, JJ., in which appeal, 
the Judges composing the Bench having ditl'ered, the decree, in accordance 
with tho provisions of s. 575 of tho Code of Civil Procedure, followed the 
judgment of ISui'kitt, J. and was a decree dismissing the appeal. The case 
in first appeal will he found reported in [. L. H.. l(i All. at p. 464. The 
facts of the case are fully stated in the judgment of Knox, J. 

Maulvi Crkulain Muitaba, for tho appellant. 

Mr. T. Conlan, Munshi Jxraln Prasad and Mimshi Gohind Prasad, 
for the respondents. 

JUDGMENT. 

Knox, J.— The appellant before us was plaintiff in the Court of first 
instance, lie asked in his plaint to ho imt in proprietary possession as 
siamindar of a 2 anna 8 pie sliare in each of the villages Amghat. Rupupur 
and Rampur Udebhan. and of a 5 anna 5 pie share in each of the villages 
Kaclilioha and Bhadoli. IJo represented that the ancestors of the res- 
pondents had been put into possession over all the above-named properties 
as usufructuary mortgagees in consideration of certain sums lent by their 
ancestor Bhaya -Arjuii Singh to the plaintifT. He represented further 
that the sums so advanced and all interest that might have accrued due 
on theni had been fully repaid by the usufruct of the property mort- 
gaged, and he therefore in his plaint added a oraver for the taking of 
accounts and for a decree for any mesne profits [60] that might bo found 
due. If, however, the Coui*t \vas of opinion that any naonej’’ was still 
due from plaintiff he prayed for an order of redemption continnent 
upon the payment by him of such sum. ° 

The answer made by tlie respondents was to the effect that upon the 
e.xpiry of the term mentioned in tho mortgage bonds as the date for the 
payment of the debt, the ancestor of the respondents had presented a 
petition for foreclosure ; that the usual proceedings for foreclosure had 
ensued, and on the expiry of the year of grace allowed by law the posses- 
sion of the rosponde ats’ ances tors ha d merg ed into a proprietary possession 

• Appeal No. 46 of 1894, under a. 10 of the Letters Patent from a judgmentTf 
Mr. Justice Burkitt, dated the 4th July 1894. ^ ^ 
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adverse to the appellant. Further, it was urged that the ancestor of the 
respondents had claimed partition of the same property in the Court of 
Revenue; that the appellant bad impugned in the course of the partition 
proceedings, the proceedings relating to foreclosure as defective and urged 
that the mortgage subsisted. The Revenue Court had inquired into the 
merits of the objection and, under the provisions of ss. 113 and 114 of the 
North-Western Provinces Land Revenue Act, held that the respondents 
were in adverse proprietary possession. This decision was passed on the 
19th of October 1888; no appeal had been made from it, and it was 
now a final decision of a Court of competent jurisdiction and operated as 
a bar to the trial of the present suit. The Subordinate Judge of Ghazipur 
held that s. 1 3 of the Code of Civil Procedure was a bar to the present suit 
and ordered that the plaintiff’s claim be dismissed. 

The plaintiff thereupon instituted an appeal, contending that the 
lower Court was wrong in holding tliat the suit was ])arred under s. 13 of 
the Code of Civil Procedure. That appeal was heard by a Division Bench 
of this Court, tiie Judges who heard the appeal were divided in opinion, 
and as one of them held that the suit was barred by the principle of rps 
judicata, the decree appealed against was affirmed. 

The present appeal is brought under s. 10 of the Letters Patent, and 
the questions raised for our consideration are two ; — 

(1) Whether the suit is or is not barred by the rule of refi judicata. 

[61] (2) Whether there is or is not any such bar in existence in the 
shape of a previous suit, and determination so far as the villages of 
Amghat, Rupupur and Rampur Udebhan are concerned. 

As regards the share claimed by the appellant in the villages of 
Kachhoha and Bhadoli, it is amply evident from the evidence on record, and 
is in no way disputed, that in the year 1880 Bhaya Arjun Singh, the 
ancestor of respondents, did claim perfect, partition of the land now sued 
for as being property held by him in his own proprietary right in those 
mahals. It is also equally clear that objection was made to the partition 
by the appellant on the ground that the respondents’ ancestor had no 
higher rights in the land than those of a usufructuary mortgagee. 

The Assistant Collector, in whose Court the claim for partition was 
pending, and in whose Court the objection also had been raised by the 
appellant, made an inquiry and recorded a proceeding and gave a decision 
declaring the right of Bhaya Arjun Singh to be a proprietary right in the 
land claimed. 

This decision (we are not concerned with its merits or demerits, or 
with the reasoning upon which it was based,) was passed on the 19th 
October 1880. It was a decision which, under the provisions of s. 114 of 
the Noi'th- Western Provinces Land Revenue Act, 1873, must bo held to 
be a decision of a pourt of Civil Judicature of first instance. It was open 
to appeal to the District Court and to special appeal to this Court. No 
appeal was filed and the decision has long since become final. 

The ease as presented to us by Mr. GAw/am for the appellant 

is that the decision of the Revenue Court was ultra vires ; that even if 
the Revenue Court had jurisdiction, it was not a Court competent to try 
the subsequent suit. The first part of the contention was based upon 
en'or. The learned vakil had overlooked the fact, patent on the face of the 
record, that Bhaya Har Charan Singh was a co-sharer in the mahal and 
in possession at the time when he raised this objection. The proceeding 
of the Court of Settlement, to be found at p. 13 of the respondents book, 
shows that, even putting aside the disputed share, both Arjun Singh and 
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''’ei'e recorded co-sharers in the malials Kachholia 
and lihadoli : and the ol)joction founded upon the hypothesis that they 
had no interests othei* than those in dispute, lienee had no sbaodine, the 

one to claim partition, the otlier to raise ohjoction, falls to the ;>i-ound. 
It was in fact abandoned. 

The mam contention was based upon the argument that, as the 
iCevenue Court which decided the question in 1880 was a Court not 
competent to try this suit now brought, its decision could not operate as 
re^ judicata. We were referred to the case of Misr Bauhohar Dial v. 
SheoBaksh Si7i(ih (l) as an authority for the contention fnat that Court 
only could ho a Court of competent jurisdiction which had jurisdiction 
over the matter in the subseciuent suit in which the decision is used as 
conclusive. Tins construction of the phrase “ Court of competent jurisdic- 
tion was repeated m Jiun Bahadur SiiKjh v. Lncho Kocr (2). Both these 
judgments were considered in Sheikh fJnssu v. Bam Kumar Sinoh {3) 
and we were referred to that judgment as an authoritv for the proposition 
that the Court of jurisdiction competent to try must be a Court having 
jurisdiction not only as bo the nature l)ub as to the amount of the suit 
It was urged upon us that the Court of the Deputy Collector failed in 
both these respects. It was a Court that could have no jurisdiction 
either as to the nature or the amount of the present suit. 

In maintaining this argument it has been overlooked that the 
position given by law to Courts of Land Revenue when determining 
questions in dispute under s. 11.3 of .-Vet No. XIX of 1873. and nassing 
decision thereon, is the position of a Court of Civil Judicature of first 
instance. Its decisions are raised bo the rank and operative power of 
decisions of a Court of Civi! Judicature of first instance, in otlier words, to 
bhn rank of de^sions of a Court (juoad the matter in dispute, of concurrent 
l irisdicbion. This being the case, we see no reason to deprive such a 
decision of the power and virtue it would have liad if it had been passed bv 

rjVi substance filled the position of a Court 

of Civil [63] Judicature of the first instance. In such case the decision 
would undoubtedly have operated as a bar under s. 13 of the Code of Civil 
Broceduro. and wo must hold it so to operate in the present ease. 

On behalf of the respondents it was contended that we should not 
grant a bearing to the contention that there is no decision of anv kind 
on the record so far as the villages of Amghat. Rupupur and Rampur 
Ldebhan are concerned. The defence raised has been that all the disput- 
ed property had been adjudicated upon by the Revenue Court. The judg- 
ment covered all the property in dispute and up till now in every Court 
the appellant has allowed the Courts to proceed upon the assumption that 
the Revenue Court proceedings covered all the property in all the five 
villages We overruled this objection, but gave ample time to the res- 
pondents to obtain and produce copies of any decisions affecting the 

Kachrnha“''l Hh Udebban. Decisions affecting 

iiachhoha and Bhadoli are on the record. ° 

we ““V such decisions, and 

we must infer that none such exist. 

aside'^the “>erefore prevails. We set 

Bupupur andRanrpurUdebhan, and remand the 
suit to the Court o f first instance, with directions to re admit it upon its 
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61e of peodiog suits and to decide it according to law. Costs of this por- 
tion of the suit to follow the result. As regards the property in Kachhoha 
and Bhadoli, we dismiss the appeal with proportionate costs. 

Banerji, J. — I am entirely of the same opinion, but I wish to add 
a few observations. 

As regards the property situated in the villages Araghat, Rupupur 
and Rampur Udebban, the respondents could not successfully plead the 
bar of res judicata unless they could establish that there was a previous 
adjudication of the matters now in issue in respect of that property. They 
have not proved that any such adjudication was ever made. Their 
allegation was that the matter had been [64] finally decided by the Court 
of Revenue in the partition proceedings which took place in 1880. It 
appears, no doubt, that a partition was effected under the orders of the 
Court of Revenue, but no judgment has been produced to show that the 
matter in issue was finally decided in the partition proceedings. Where 
the bar of a previous judgment is pleaded, no assumption can be made 
that such a judgment exists or that such a judgment, even if it exists, 
decided the issues raised in the present suit. As there is no judgment 
before us affecting the property situated in the three villages named above, 
we cannot make any assumption in favour of the respondents, and we 
cannot presume from the mere fact of that property having been parti- 
tioned that the question of title now raised in regard to that property was 
finally decided between the parties or between those under whom they 
claim. 

As regards the remaining two villages, it is not disputed that the 
Assistant Collector, by his judgment of the 19bh of October 1890. decided, 
rightly or wrongly, that the predecessor in title of the respondents bad 
acquired absolute proprietary right in the property situated in those 
villages, and that the mortgage made by the plaintiff bad come to an 
end. In the partition proceedings in which that decision was given, 
Bbaya Arjun Singh, the person through whom the respondents derive title, 
claimed the absolute ownership of the share now in question. His claim 
was resisted by the present appellant, who alleged that the mortgage effected 
by him still subsisted and had not been foreclosed. A question of title 
and of proprietary right was thus raised, and under s. 113 of Act 
No. XIX of 1873, two courses were open to the Assistant Collector to 
whom the application for partition was made. He could either have 
declined to grant the application until the question in dispute bad been 
determined by a competent Court, or he could himself have proceeded to 
enquire into the merits of the objection. Had he elected to pursue the 
first course, the matter now in issue would, having regard to the nature and 
value of the subject-matter in dispute, have been raised in a Civil Court of 
jurisdiction competent to try the present suit, and there can be no question 
that the decision [65] of that Court would, by reason of the provisions of 
s. 13 of the Code of Civil Procedure, have barred the trial of the same 
issues in the present suit. The Assistant Collector chose to pursue the 
second course, and decided the matter which is in issue in this suit. By the 
provisions of s. 114 of Acc No. XIX of 1873, his decision must be held to 
bo the decision of a Court of Civil Judicature of first instance, that is, of the 
Civil Court which would have tried the question in dispute between the 
parties had the Assistant Collector referred them to a Civil Court under 
s. 113. instead of enquiring into the merits of the objeobion himself. As 
I have said above, the Civil Court which would have tried the question, 
had the parcies been referred to it, would have been the same Court which 
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had jurisdiction to try the present suit. Therefore the decision of the 
Assistant Collector must bo held to be the decision of a Civil Court of 
jurisdiction competent to try the present suit, and as such, it operates as 
TBS j\idic<xt(i under the 13th section of the Code of Civil Procedure. 

It seems to me to he wholly immaterial for the purposes of the ques- 
tion before us tliat the decision of the Assistant Collector ma\' have been 
founded on crude and erroneous notions of law. aud that he was person- 
ally incompetent by reason of want of jurisdiction to try the present 
suit. 

For the above reasons 1 apree in the decree and order proposed by 
my learned colleague. 

Bdaiu, J. — I concur in both the judgments. 

.I ppca I disinisfied. 


18 A. 65-15 A. W.N. (1895) 136. 

APPELLATE CIVIL. 
Before Mr. Junticc. Baiierji. 


Ahmad Ali {Plaintiff) r. Na.tabat Khan and others {Defendants). ■■ 

[3rd .Vugust. 189o.] 


Civil Procedure Code. s. 13 —Ren judicata — Forties to subsequent suit orraued on 
same sule as co-defendants nt previous suit. 


the 


Whoro an adjudication between the defcndaat.s is npce.ssary to pivc the appro- 
priate relief to the pUintiff tlvre niu<»t be such an adjudication, and in such a 
case the adjudication will be jvs judicata between the defendants aa well as 
between [66] the plaintill imd the defendants. But for this effect to arise there 
must be a confliot of interests amongst the defendants and a judgment defining 
the real rights and obligations of the defendants inter se. Without necessity 
the judgment will not be re, sjwdtcafa amongst the defendants. Rant Chandra 
Naroyan v. Isarayan Mahndev (1) followed. CoUinghom v. Earl of Shrews- 
oury (2> referred to. 


[F., 31 0. 59 = 9 C.W.N. 30: U.B.R. rl907» C.P.C. p. 5 : App 
R., 22 A. 386 : 22 B. *21.5 (250i; 33 M. 112 Ill4) = 7 M.L.T. 89 
14 Ind. Cas. 535 (530i=231 P.L.K. 1912 = 220 P.W-R. 1912; 


f.. 25 B. 74 (79) ; 
: 7 Ind. Cas. 67 ; 
2 O.C. 303 (303}.] 


In this ease the plaiotiff sued to recover possession of 3} shares out 
of 12 shares in certain immoveable property, alleging that the defendants 
were m wrongful possession of the same. 

The two principal defendants pleaded that the plaintiff and the defend- 
ants were joint owners of 10 shares out of 12 shares in the property 
in dispute in equal shares, that out of the plaintiff’s share U shares had 
been sold by auction and fcho remainder was admittedly in the plaintiff’s 
possession ; that the plaintiff had consequently no cause of action, and that 
the claim was barred by s. 13 of the Code of Civil Procedure. 

1 ■ Court of first instance (Munaif of Saharanpur) dismissed the 
plaintiH 8 suit, holding that it was nob proved that the defendants were in 
possession of any larger share in the property in question than that to 
which they were entitled. 

The plaintiir appealed, and the lower appellate Court (District Judge 
of Saharanpur) dismissed the apnoal as barred by the princiole of res 


, , * Second Appeal No. 918 of 1894, from a decree of H. Bateman Eso Dintrint 
udge of Saharanpur. dated the 4th May 1894. canfirming a decree of’pandit Kanhya 
Ijal, Muosif of SaUaraopar, dated the 23rd December 1893. ^ 


(1) 11 B. 216. 


12) 3 Hate’s Rep. 627. 
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judicata by reason of fche judgment in a previous suit, in which suit, how- 
ever, the parties to the present suit were arranged on the same aide a9 
defendants. 

The plaintiff thereupon appealed to the High Court. 

Munshi Kalindi Prasad, for the appellant. 

Mauivi Ghulavi Mujtaba, for the respondents. 

JUDGMENT. 

BaneR.ti, J. -The first contention raised on behalf of the appellants 
is that the judgment of the lower appellate Court does not fulfil the require- 
ments of s. 574 of the Code of Civil Procedure. The judgment, no doubt, is 
a feeble compliance with the provisions of that section, and, like most other 
judgments of the learned Judge, is too brief to be intelligible, much less lucid. 
[67] It is impossible to know the facts of the case from the judgment, and 
the points for determination can only be gathered from the conclusion at 
which the learned Judge arrived. It would certainly be more satisfactory 
were the learned Judge to pay more attention to the provisions of 
s. 574 than he often does and than he has done in this case. I cannot, 
however, say that the judgment in this case is in violation of that section, 
and I do not see sufficient reason co interfere with the decree on that 
ground. 

The next contention, namely, that the Court below has erroneously 
held the 13ch section of the Code of Civil Procedure to be a bar to the 
appellant’s suit, must prevail. The judgment which has been held to 
operate as res Judicati was dated the 11th of February 1890. It was not 
passed between the parties to the present suit or between those from 
whom they derive title. It was passed in a suit in which the parties to 
the present action were ranged on the same side as co-defendants. A 
judgment to operate as res judicata ander s. 13 of the Code of Civil 
Procedure must be between the same parties or between parties under 
whom they or any of them claim. A previous suit in which the parties 
to the subsequent suit were co-defendanbs cannot ordinarily be regarded 
as a suit between the same parties. It is true that in some cases an 
adjudication between co-defendants would conclude them in a subsequent 
litigation. The principle governing such cases was thus stated in Cottiiuj- 
ham V. Earl of Shrewsbury (1) hv Wigram, V. C.: — “ If a plaintiff cannot 
get at his right without trying and deciding a case between co-defendants, 
the Court will try and decide that case and the co-defondants will be 
bound. But if the relief given to ths plaintiff does not require or involve 
a decision of any case between co-defendants, the co-defendants will not 
be hound as between each other by any proceeding which may bo necessary 
only to the decree the plaintiff obtains.” Following this case it was held 
bv West, J. in lio7n Chandra Narayaii v. Narayan Mahadev (2) that "where 
an adjudication between the defendants is necessary to give the appropriate 
relief to the [68] plaintiff there must he such an adjudication, and in such 
a case the adjudication will berc.s judicata between the defendants as well 
as between the plaintiff and defendants. But for this effect to arise there 
must be a conflict of interest amongst the defendants and a judgment 
defining the real rights and obligations of the defendants inter se. With- 
out necessity the judgment will not he res judicata amongst the defend- 
ants.” The rule laid down in the above case is in my judgment the cor- 
rect rule as to the effect of a previous judgment as between co-defendants. 

(1) 3 Hare 627 (638). (2) 11 B. 216. 
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Applying tliis rule to the present cast-*, it is clear that the previous 
judgment on which the Court below has relied cannot operate as res 
judicata between the parties. The suit in which that judgment was passed 
DO doubt related to the property now in dispute, and the issue wliiuh arose 
in the present case was also raised iti tnatcase. namely, whether the share 
claimed originallv belonged to the present plaintiff Ahmad Ali. But that 
was a suit brought by the wife and the son of the present plaintiff on the 
allegation that a gift had bean made in their favour l)y tlio now plaintiff 
Ahmad Ali. The validity of the gift and the title of the donor to make 
it weie put in issue hy the real defendants. Ahmad Ali was only a pro 
fornm defendant, and he did not enter appearance. The Court found 
against the plaintiffs to that suit. The issues wliicli were determined in 
that suit arose and were tried between the plaitibiffs and the principal 
defendants. If the case of the plaintiffs to that suit was truo, the present 
plaintiff had cea-.efl to liave any interest in the property in suit, and there 
was no confficb of interest between him and the other defendants, an 
adjudication of whicli was nocessarv. The real contest was between' the 
plaintiffs to that suit aiid tho principal detondants. The judgment passed 
in that suit cannot therefore onerato as a i)ar to tho present suit. The 
ruling of the :\radras High Court in 'Slulham \. KAn {\), to which the 
learned Judge below has referred, is perfectly distinguishable and has no 
application to the* present case. 

[69^ As the anpeal to tiio Court below was decided upon a preliminary 
point, and its decision on that point was erroneous. I set aside the decree 
below and remand the c ise to the lower appellate Court under s. 562 
of tliG Code of Civil Procedure witii directions to re-admib the aupeal under 
Its original tiurahor in the register and to try it on tlio merits. Costs here 
and hitherto will ahjtle the event, 

Avjyetil decreed and cause remanded. 


18 A. 69 = 15 A. W.N. (1895) 160. 

APPBLLATH CIVIL. 

iJrfore Mr. Justice Blair ami Mr. Juntice Burkitt. 


Nand IviSHoiii-: UwAPlaintiff) e. Ah.mad Ata and AN(miKR iDefem 
danls). An'MUM HuU and ANOTHKU {PlainiHrs) i\ Ahmvd Kts. 
AND ANoTllKit {Defendants). Bholk Bilti iPUuntiff) v. 

Ata and ANoTHKK {Defendants.)- Lord August, 1895. ] 

Benaimdar-SiiU by bninuihlar on title for yosses.wn of immoveable properti, -Runu of 
bcnamidar to ^ue in his mni name. ‘ ' avjni oj 

A benontidar for the recnory of nn.nove;*ble property on title cin sue in 

hi, own nam^. ;triJ wh..-n .-nicli a suit instituted by a benamidarit must he 

lo .ln ’ 'V'-^ coii-eiic and approval of the bouefieiarv 

apains. whom any adverse decision on the title sot up will take effect as -i 

<^fu>iodhry v. Goorco Churn Bern (2, and Hnri 
<j)Obind Adhtknri \\ Akhoy Kumar Mozumdnr (3) di.s-sented from Fu.seelu 7 t 
v. Ootd'ih Beebec (4) and .M<dieroonissa Bibee v. Hur Churn Bose f51 
Oo/ji-eknsi Gosntn V Gonrjnyersaud Gosun (0) cxolained Bam 

ton, 

o. R,i Annnt Ran,. Snyo.dinn.n 

(1) 15 M. 2G1. (O) n W.R. 150. p ' 

(Ai 10 W.R. .100. ,5, ,0 W.R. .20. 1%,^ 
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This was a suit upon a deed of sale to recover possession of a share 
in zamindari property. The plaintiff, Naod Kishoro Lai, stated in his 
plaint that one Musammat JoklvHi Bibi had at one time been in proprie- 
tary possession of a sixteen anna mahal of which the property in suit 
formed part ; that on the death of .Jokhao Bibi this sixteen anna mahal 
descended in equal portions [70] to Ahmad Ata, her husband, the first 
defendant, and to Muhammad Amir Ali, her maternal uncle : that on the 
death of Amir Ali in 1885 bis eight anna share descended to his son Mu- 
hammad Ali, tlie second defendant, and that Muhammad Ali, on the 25th 
November 1885, had sold to him a one anna share out of the eight anna 
share which he tiad inherited from his father. The plaintiff further alleg- 
ed that defendant No. 1 had obstructed him in obtaining possession of 
the property sold to him as above described, and he accordingly claimed 
possession of the property sold and mesne profits. 

Tlie suits out of which the two other appeals (Nos. 1081 and 1245) 
arose were similar suits in respect of other portions of the same property 
sold by thedofendaut Muhammad Ali to other vendees, namely, the former 
in respect of a four anna share sold to Musammat Anmoli Bibi and Musam- 
mat Mariam Bibi in 1885, and the latter in respect of a two anna share 
sold to Musammat Bhole Bibi in 1889. 

In all three suits the defendant Muhammad Ali admitted the plain- 
tiffs’ claims ; but the other defendant resisted the suits and raised the 
plea inter alia that in all three cases the plaintiff or plaintiffs were not 
entitled to sue, as in each case the transaction was henami and the 
plaintiff or plaintiffs appearing ou the record were not the persons really 
entitled to the benefit of the transactions upon which tbe suits were 


based. 

Tbe three suits were tried together by the Court of first instance 
(Subordinate Judge of Jauupur) and dismissed, the Subordinate Judge hold- 
ing that the bransactioiia in question could not bo enforced at the instance 
of the plaintiffs before the Court. 

In each case the plaintiffs appealed, and their appeals were dismissed 
by the lower appellate Court (District Judge of Jaunpur). 

Tbe plaiubiffs thereupon aopealed to the High Court. 

Mr. Abdul Majid, Munshi Ram Prasad, Pandit') 

Sundar Lai and Munshi Madho Prasad, for the ap- 
pellant. 

Mr. Amir-ud-din and Mauivi Ghulam Mujtaba, 

for the resDondents. > . rn * xt moi 

[7l] Ut. Abdul Majid, iox the appellants. 1 m S. A. No. 1081 
Mr. Arnir-ud-din and Mauivi Ghulam Mujtaba, raud S. A. No. 1245 
for the respondents. J of 1893. 


ID 


s. 


A. No. 
of 1893. 


920 


JUDGMENT. 

BURKITT, J.— This and the two connected appeals. Nos. 1081 and 
1245 of 1893. are second appeals from decrees of the District Judge of 

— — (3) 15 M. 267. 


(1) 18 W.R. 454. 


(2) 10 0. 697. 
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JauDpur aflirmiog the decrees ot the Subordiaate Judge of Jaunpur dis- 
missiug plaintiffs’ suits. The facts of the cases appear to be that one 
Musammab Jokhan Bibi was the owner in possession of the entire vilIa.L:t) 
of inauza Dhania Mau. On her death in May 1880, her husband, the 
defendant-respondent Ahmad Ata, took possession of the whole IG annas, 
and was recorded as proprietor. It is alleged that at the death of Mus- 
saenmab Jokhan Bibi one of her heirs was Sheikh Amir AH, and that he 
was entitled to 8 annas of the property. This Amir .\li is now dead 
an<l is represented by his son Khwaja Muhammad Ali. Khwaja Muham- 
mad AH by three sale-deeds, purporting to be executed in respect of a four 
annas share in favor of Musammab Mariam Bibi and Anmoli Bibi in 1886, in 
respect of a two annas share in favor of Mussammat Bhole Bibi in Novem- 
ber 1889, and in respect of a one anna share in favor of the plainbifT-appellanb 
in this case, one Nand Kishore, in 18S9, purported to sell 7 out of the 8 
annas to which he claims title in succession to his father Amir Ali. Three 
suits have been instituted on those deeds and have been dismissed. 

In the course of the hearing it was alleged that the plaintiffs in those 
three suits were benamular^ for other parties. The lower Courts have 
found that such was the fact and lliat liiKling is binding on us in second 
appeal. It is not very easy losay wliat was tiie precise ground on whicli 
the learned District Judge has aflii iiiod the decision of tlie Court of first 
instanc-'. The leartunl Judge distinctly anrl uuinistakalily liolds that 
‘A baKiinuhn can sue in his own name. lie also apparently lias not dis- 
misse<l plaintiffs' suits on tlie ground that they were cliaiiipertous, 
tliougli ho says: — 'There is no positive law of chainpertv in tlie inofus- 
sil in India, hut I still cannot su|)))ose that the law permits and 
encourages the sort of person who has a good scent for sleeping 
and possible claims to possess himself of sucli for some slight and 
[72] concealed consideration, then to cause tlio owner of the claim to exe- 
cute any papers that arc necessary for litigation and then to bring suits 
against persons in possession at his discretion.” These words certainly 
leave it doubtful whether the District Judge did not hold that tlio suits 
were h«d as being ciuimpertous. lie also says that there were no 
genuine sales and tliat the sales were fictitious and sliams. From the tenor 
of his judgment and that of the Subordinate Judge which he adopts, it is 
clear tliab he has formed tliaf; opinion bocaiise he held tliat the sale 
considerations wliicli actually (lassed between the vendor and tlie vendee 
were but sm^ll. In two oases it is shown by tlie Judge tliat a sum of 
Es. 100 was paid in cash by the vendees to the vendor, and in the tiiird 
case the sale-deed recites receipt of the sale consideration and further 
contains a promise by the vendee to assist the vendor in recovering tlie 
share ho reserved to himself. The learned Judge as to this last deed tinds 
that the sale consideration was nob paid, and he also finds that the vendee 
did not assist tiio vendor in litigation. It is not easy to understand how 
the first of these questions could arise between the plaintiff and the defen* 
dant Ahmad .-Vta, and as to the failure to assist the vendor in his litigation, 
that might bo a matter for a suit for damages by the vendor, but is not a 
reason for holding the sale-deed to lie invalid or fictitious or a sham, or 
for allowing the defendant to raise such a pica. 

It seems to me that in coming to a decision in these cases the learned 
District Judge has lost sight of section 64 of the Transfer of Property 
Act. In that section sale is defined to be " A transfer of ownership in 
exchange for a price paid or promised or part paid and part promised.” 
Consequently it follow’s in all these three cases, as laid down in the case 
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of Shb Lai V. Bimowan Das (l). tliafc, whether the sale consideration as 
entered m the sale-deed was fully paid, or only partially paid, or was not 
paid at all but was promised to be paid, the effect of the instruments was 
to transfer to the vendees whatever right and interest the vendor, Muham- 
mad Ah. had in tlie property which he purported to transfer. If Muham- 

rfSi owner of the 8 annas share to which he asserts 

ipj his right, his ownership as to seven out of those 8 annas has been 

effectually transferred to the vendees under the sale-deeds mentioned 
above. 

At the hearing of these appeals, I may say, no strenuous efifort 
was made to support the finding of the Judge as to that matter. The 
question to which the arguments of the counsel on both sides were 
directed was whether the vendees, being be'namidars, were entitled as such 
to sue in their own names. The Judge has held thatthev can so sue 
relying on two cases to which I shall refer further on. On this question it 
IS to me difficult to understand how any one other than the actual plaintiff’s 
111 these three cases could sue. They, and they only, are the persons in 
whom the legal estate is vested. It seems to me that thev only are the 
persons who are entitled to say to the defendant Ahmad Ata,— " Our vendor 
was the real owner of 8 annas of this village; he has legally transferred 7 
out of these 8 annas to us ; we therefore call on you to surrender possession 
to us.” And I cannot see how it matters to the defendant that these 
plaintiffs may be bound by a secret agreement to transfer to some other 
persons whatever benefit they may obtain by their suit. Tlie latter 
persons, that is to say. the persons for whose benefit the Court below has 
found the purchases to have been effected, could not sue unless on the 
strength of the sale-deeds and without joining the benamidar as a party 
to tlie suit. A question between the henamidars and the alleged benefici- 
aiies is not one to be decided in a suit between tlie purchaser and the 
defendant who is alleged to be in wrongful possession, but would be an 
issue in a suit by the alleged beneficiaries against the benamidar if the latter 
had been successful in obtaining a decree for the property and refused to 
liand over that property to the beneficiary. For the respondents great 
reliance was placed on the case of Hari Gobind Adhikari v. Akhoy 
Kuviar Mozumdar Tliat case is decidedly in their favor, as it lays 
down broadly that in the case of suits for recovery of land on title a 
benamidar is not entitled to maintain the suit. As an authority for 
the proposition the case just cited refers to the Privy Council case of 
Gopeekrist Gosatn v. Gnngapersand [74] Gosain (3). On a careful 
consideration of the latter case I cannot consider it to be an autliority for 
tlie proposition tliat in the case of a suit for recovery of land on title a 
benamidar is not entitled to maintain the suit. No question of that 
kind was before their Lordships in that case nor is any such question 
dealt with in their judgment. But as this was one of the earliest cases 
in which the natui'e of and the law affecting benami transactions came 
before their Lordships, they, for the purpose of explaining the nature of 
transactions and of showing that such transactions had been recog- 
nized and adjudicated on by the Supreme Court at Calcutta, and for no 
other purpose, cited certain extracts from the judgments of Mr. Justice 
Hyde and of Sir Edward Ryan. 

The first of these extracts, as I understand it, shows that the rule in 
mere personal demands was that the benamidar should sue in bis own 


(1) 11 A. 244. 


{2) 16 C. 364. 
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name, but that m many cases the plaintiff had recovered on notes not 
m his own name, but in some other name, giving evidence that the transac- 
tion \vag really his. With reference to real estate the extract proceeds.— 

I A be allowed to be both ways ; in the case of a dispute of 

and. without directly contradicting those former decisions of the Court.” 
(The semicolon after the word ‘ ways ' in the extracts is evidently a 
VDOgrapbical error.) In my opinion, the words last cited (assuming that 
they have any authority) do not support the rule laid down in IG Calcutta, 
page d04. On the contrary, they appear to me to point to a oiametrically 
opposite conclusion, and to mean that, though in mere personal demands 
a practice had grown up of allowing the suit to he instituted by the 
beneficiary instead of by the person in wnose name the note stood,’ such 
a practice coulu nob be allowed in the case of real estate. 

It is impossihle to my mi,„I to give full effect to the antithesis con- 
tained in the words— hut it cannot be allowed to bo both wavs by 
any other interpretation. Those words, 1 hold, clearly noint to a diver- 
gence m the practice in oases of disputes as to land from the practice 
obtaining in the case ot more personal demands. In the latter class of 
cases, the benoffciary was in many cases [76] allowed to sue, hut in the 
101 mei, [ take It, the rule was tliattlie party who possessed tlie legal title 
to the property iii disiiiite was the person who should sue, and not the 
persons tor whom ho might hold henami. 

.\s to the case in Sir E.lwanl Ryan’s time 1 um unable to deduce any 

side nf m" \'i ^^'11 of complaint on the K.|uitv 

side of the late Supreme Court, the nature of which is not stated, and no 

moro cu. lie gathered than tluit the iilaintitVs had called for some kind of 

accounts, wliich the Cumt rotused them, apparently because they were 

. hut. as already mentioned in considering these extracts it 
must be iiornc in mind that they foi ni no portion of the judgment of their 

Urdslnps o, the Privy Council and were cite.l by their Lixlshlps sinlp^ 
loi the purpose mentioned above. * ^ ^ 

Tile case in I R.R.. IG Calcutta 3i'A, cites the case o( Prosinino 
Coomzr Rou Chowd/in, y. Gooroo Churn San (1) as autiiority for the pro- 
position tliat a cannot sue for the recoverv of land on tffle 

But on examining hat case I find tliat it does not proceed on the autho 

ut> o any reported case ; indeed the learned Judges who decided it say ■ 
There IS no direct precedent upon this point, hut we incline to the 
abov^ view as consonant with equity and the policy of the Civil Proced- 
uieCodo. and they allude to certain inconvenient results which they 
conceive might occur if a benamidar wore allowed to sue. The case of 

V. Omdah Beebee (2) [" which also is cited in ILR 16 
Calcutta p. .iCA] was the case of a vakil who during his employment as 
®uch had puichased some property from his client, and to^ conceal his 
improper and unprofessional conduct had taken the conveyance bcnami 
n the name of his son-in-law. It was held by the Cour^that the sonT 

lover o'? h,r 1 ‘ tliat the vakil was endeavouring under 

vei of his son-in-law to obtain an advantage from his client which thw 

law forbad, it is dimcuU to understand how the Court could have decided 
otheiwise. The case is entirely a peculiar one. and I cannot re'^ard it 
an authority on the general question. 


I'lPa ■> Pl-a in the original iudgn.ent,-ED.J 

UJBW.B. 159. (2) lOW.R. 469. 
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[76] Another case from the same volume, namely, the case of Mche- 
roomssa Bibec v. Hur Churn Bose (l), was cited by the learned counsel 
for the appellant at the hearing of these appeals. This case also turns on 
a special state of facts. In it a tenant wlio had created several incum- 
brances on his holding allowed tlic tenure to be sold for default, and at 
auction purchased it in the name of a henamidar. The latter claimed to 
have acquired the tenure free from all the incumbrances which the original 
tenant had created. It was held most properly that the tenant could not 
taka advantage of his own wrongful act and that the suit could not 
be maintained by the benamidrir. In the case of Ram Bhurosee 
Shuih V. Bisscsser Narain Mahata (2) the case from 3 Weekly Reporter, 
p. 150, was discussed, and, though not actually dissented from, was 
not followed, or at least was held not to govern the case then under 
discussion. In the latter case the plaintiff lield an ostensible title by a 
viokiirniree lease and a bill of sale, and sued to recover some land which 
he alleged to be covered by his instruments of title. The defendant objected 
that the plaintiff was not the real owner of the village and therefore was 
not entitled to sue. The Court held that the ostensible title set up by the 
plaintiff “ was sufficient to enable him to bring the suit, and that the 
defendants were not at liberty, in a suit of this description, to raise the 
question whether he was only nominally the owner of the property, some- 
body else being the real owner.” The Court also was of opinion that the 
difficulties suggested in the case in 3 Weekly Reporter might all be met 
without holding that the party who brings the suit and has a pnmn facie 
title is bound to prove that he is the real owner. This case is very much 
on all-fours with the present appeals. The plaintiff-appellant in these 
appeals has priwa a legal title, and, in the words of the judgment 
I have just cited, I think the respondents are not at liberty to raise the 
question whether those plaintiff's are only nominally the owners of the 
property, somebody else being the real owners. 

In the case of Gopt Nath Choheif v. Bhugwat Pershad (3) it was not 
contended that a benamidar might not sue in his own name, [77] but 
on the contrary it was admitted that he might do so, and that, in the 
absence of evidence to the contrary, it was to be presumed, in the case of 
a suit by a benamidar, that it had been instituted wich the full authority 
of the beneficial owner, and that any decision come to would have the 
effect of a res judicata as against the real owner. To the same effect is 
the mling of the Madras High Court in the case of Shaiujara v. Krishnan(i). 

From the cases cited above I am unable to find that any rule supported 
bv authority exists to the effect that a benamidar cannot sue in nis own 
name for the recovery of immoveable property on title. I am most strongly 
of opinion that such a suit is nermissible and that when instituted by a 
benamidar it must be held to have been instituted witli the consent and 
approval of the beneficiary, against whom any adverse decision on the 
title set up will take effect as a res judicata. 

1 therefore hold that these suits are not bad because they have been 
instituted by persons who have been found to be benamidars. This was 
the only ground on which a serious attempt was made to support the 

dismissal of the suits by the lower Courts. 

I would therefore set aside the decrees dismissing the suits, and, as 
the suits were disposed of on the preliminary point that tliey were not 

4 

(1) 10 W.R. m (2) 18 W.R. 454. (3) 10 0. 697 (705.) (4) 15 M. 2G7. 
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maintainable and without any decision on the merits as to the title of the 
vendor Muhammad Ali, I would remand the three cases through the 
District Judge to the Court of tirst instance with directions to replace 
them on the file of pending cases and decide them on the merits accord- 
ing to law. I would also direct that all costs here and hitherto should 
follow the result. 

Blair, J. — I concur. 

Apfjcul decreet^ and cauH(‘ ro.manded . 


18 A. 78 = 15 A-W.N. (1895) 227. 


1896 

AUG. 3. 

appel- 

late 

Civil. 

18 A. 69 = 

19 A.W.K. 
(1899) 160. 


[78] APPELLATE CRIMINAL. 


Before Mr. Justice Kno.r and Mr. Justice Bancrji. 


Queen-Emi'RESS 0 . Mahabiu. [4th October, 1895.] 


Cmninal J^rotedure Code, lfi4 — Coniession—C<»ifcs‘>ion subse^uenth/ veti'QCted, 

eliect of. 

It is unsafe for a court to rely on an l act upon a confession which has been 
retracted unless after consideration of the whole evidence in the the Court is 
in a position to come to the urihe-'itatuiR conclusion that the confession is true ; 
that is to say, u^uilly, unless the confession is corroborated by credible inde- 
penaont evidence. Queen-lCinprtss v, Rangi (Ij referred to. 


[Ol88.. I L.B.R. 238 (245) ; R.. 20 A. 133 (:34i ; 3 P.W.U. 1907 iCr}.] 


The facts of this c iso are sufficiently stated in the judgment of 
Bauerji. J. 

The Public Prosecutor (for whom Mr. J. N. Pooose), for the Crown. 


JUDGMENT. 

Baneiui, j. — Mahabir .\hir nas been convicted of having murdered 
his sister Musaramat Jugni and her illegitimate son, and has been sen- 
tenced to death. He lias ajipealed. 

It appears that Musammat Jugni was a woman of abandoned charac- 
ter, and that in consequence of her sometimes coming to live vvith the 
accused he had been put out of caste. It is stated on behalf of the prose- 
cution that she came to the house of the accused about the time when she 
is said to have been murdered ; that she brought with her her illegitimate 
son about 6 years old ; that she insisted upon staying in the house of the 
accused, notwithstanding his refusal to receive her : and that thereupon 
the accused murdered her and her child earlv on the morning of the 22Qd 
of May 1895. 

On the 25th May the police received private information that two 
corpses were lying in a field in the village in which the accused lived, and 
proceeded to the spot. Some bones and two human skulls were found 
there. The accused was arrested the same dayinavillage seven or eight 
miles distant. The investigations were continued till the end of June, when 
he was sent uu for trial. 

On the 27th of May the accused made a statement before a third class 
Magistrate, and on the 4bh of June he made a fuller statement before the 
Magistrate who held the preliminary inquiry in this case. 

[79] The direct evidence against the accused consists of the depo- 
sition of one Madho Abir, his cousin, and the two statements referred to 

* Crimioal Appeal No. 865 of 1895. 

(1) 10 M. 296. 
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1895 above, which were confessions of guilt;. There is also some circumstantial 
Oct. 4. evidence, which, in my opinion, is of a feeble character. If the direct 

evidence be excluded from consideration, there is nothing to prove that 

Appel- Musammac Jugni and her son have been murdered at all — much less that 
LATE the accused murdered them. The supposition that the skulls and 
Criminal. bones were their skulls and bones is negatived almost com- 
— pletely by tbe medical evidence. The Civil Surgeon deposed that one 
18 A. 78= of the skulls was that of a person whose age was probably less than 20 
15 A.W.N. years, and that the other skull was that of a person whose age must 
(1898) 227. have been 12 or 13 years. It has been proved that Musammat Jugni 

was 35 or 36 years old, and that the age of her son was about 
6 years. Tbe skulls found bv the police, and especially tbe one said to 
have been the skull of the child, could not, therefore, according to the 
medical evidence, have been those of Jugni and her child. The Civil 
Surgeon could not state whether the bones found were those of a man or 
woman. Ho thought that they were the bones of a young man or woman. 
Again, according to the medical evidence, some of the bones were in a 
decayed state. Having regard to the fact that the case for the prosecution 
was that the alleged murder took place on the 22Qd of May, that is only 
eight days before the examination of the bones by the Civil Surgeon, they 
could not have undergone so much decay had they been the bones of per- 
sons who h.ad met their death only eight days before. The discovery of 
tbe bones, therefore, as the evidence stands. Hoes not, in my opinion, help 
the case for the prosecution, but on the contrary rebuts it to some extent. 
The only other niece of circumstantial evidence consists of the statements 
of three witnesses svho have deposed that eirly on the morning of the 
22nd of May. about three hours before dawn, they saw the accused going 
in the company of his sister and her son. I must say that I look upon 
the evidence of these witnesses with a great deal of suspicion. It is 
strange that all of them happened to he out of their homes at that early 
hour, and '^hat all of them challenged the accused and he spoke to them 
and gave them the [80] same answer. Had these men met the accused 
in tbe company of the persons alleged to be deceased, it is not likely that 
they would have remained silent for full five days, although two dead 
bodies were seen lying not far from tbe road. 

I am of opinion that these witnesses are not persons whose state- 
ments can be relied upon. The evidence as to the identification of a xari 
and an angochha found near the skull and bones as tbesan of Musammat 
Jugni and tbe angochha of her son is equally incredible. 

As for the direct evidence, if Madho Ahir is to be believed, there is 
very damaging evidence against the accused. Madho deposed that he had 
seen the sister of the accused and her son at the house of tbe accused on 
Tuesday evening, and he further said : — “ When one pahar of the night 
remained I was sleeping at iny door, when I saw prisoner going away with 
his sister and her son to the north of the village to see them off pahun- 
chane ho). He said he was going to see them off when I asked him where 
be was going. She had the munj and cord with her. About a ghari or a 
ghari and a-half later I went to a grove at north of village for purposes 
of nature. I heard the boy’s scream from the tal which is near the 
village. I took up my lota and ran towards the tal. I saw him (prisoner) 
killing the child with a chopper (gandasa). The woman was lying there. 
He threatened me and I ran home.” 

If Madho spoke the truth in making the above statement, he was an 
eye-witness of tbe murder ; and yet we find him say nothing of what he 
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saw to any one, not even to his own wife, until the police .appeared on 
the scene. The accused in his petition of appeal states that be is on bad 
terms with \Iadho, and in the Court of Session he stated that the police 
were quartered iu the village for eight days, beat his sister and oou.sin and 
made them give evidence. These statements may or may not he true, 
but they are not improhahlo. and I am not satisfied that Madho has 
given true evidence. Tho learned Judge is of opinion that Madho was 
an accoranlice. ff that was so, it was unsafe to act upon his 
evidence without sntiicient corrohoratioo. And such corrohoration 
[81] is wanting m this case. Having regard to his conduct subsequently 
to the alleged murder I am unable to tvly upon his evidence. 

The greatest dilliculty in the case arises from the fact that tiie accused 
made two statements in which he confessed having murdered Musaramat 
Jugni and her son hy striking them with a (jandasa. The statements 
were retracted both before the committing Magistrate and in the Court of 
Session. The accused stated that be had made them at the instigation 
of tiio police. The statements were recorded with due observance of 
t!ie provisions of the law, and, if they can ho believed, tliey unmistak- 
ably establish the guilt of the accused. The mere fact that a confes- 
sion has been subsequently retracted will not make it inadmissible 
against the accused. But before a Court can act upon such confes- 
sion it must he salii^tied as to its truth. Ilaving regari] to tlie f.act 
that it not unoften happens that an accused person is forced or cajoled 
by the police into making confessions, it is the more necessary that a 
Court should he satisfied beyond reasoiiahie doubt that the statements 
contained in the confessions of the accused are true. This necessity is, 
in iny opinion, the gieater wbeie the confessions have subsequently 
been withdrawn. \V6 have in that case two condradictory statements, 
and. as observed by Kcrnan, J., in Qveen-Empresa v. linnghi {\) “the 
diOjculiy is to ascertain which of tlm statements is tlie truth, and the 
responsibility of rnlying on either statement is very great.” For this 
reason it is, in my judgment, unsafe to rely on and act upon the retracted 
confessions unless upon a consideration of the whole of the evidence in the 
case tlie Court is in a position to come to the unhesitating conclusion that 
the confessions were true. It is often very difficult, if not impossible, to 
come to such a conclusion unless "there is ” in the words of Kernan, J.. 

reliable independent evidence to corroborate to a material extent and in 
naaterial particulars the statements contained in the withdrawn confes- 
sional statements. It seems to me, therefore, to be unsafe in the majority 
of cases to found a conviction on retracted confessions which are not cor- 
roborated by credible independent evidence. 

[82] lathis ciso such evidence is wanting, and lam not satisfied 
that the confessions were genuine. The first confession was made on the 
27th May 1895, and the second on the 4th June 1895. The accused was 
taken into custody on the 25tli May, and be remained in the custody of 
the police till the 2nd June. The first statement was thus made when he 
was ID the custody of the police, and the second statement was made just 
aft«r he had come out of police custody. It is probable, -therefore, that 
he was under police influence when both the statements were made, 
bbortly after that influence had ceased he retracted the statements and 
stated that be had made them under the instigation of the police. 

As I have shown above, there is no independent evidence on which 
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1095 reliaoce can be placed to corroborate the confessions, and on carefully 
Oct. 4. considerinp them it seems to me than they contain statements which fib in 

with the case made out by the police. The medical evidence, as I have- 

.\PPEL- shown above, rebuts that case. It is also unlikely that the accused took 
LATE out his sister and her boy in the manner alleged and murdered them at a 
OriMINAL, where there was every chance of his being discovered. Jt is also 

unlikely that he would have allowed the coipses to lie at the place where 

18 A. 78= the murder was committed, especially after be had met and spoken to no 
19A.W.N. iegg than four persons, without making any attempt at conceal- 
(1893) 227. iog them. Further, he would have produced the qandam with which 

the murder was committed had he voluntarily made a clean breast of 
all that he had done. The medical evidence makes it very improba- 
ble that the skulls and other bones were those of the persons who 
are said to have been murdered, and this circumstance throws grave 
doubt upon the truth of the confessions. It is also unlikely that if 
the woman was pushed out of the house as stated in the confession 
she would have taken with her a bundle of munj and a cord. It seems to 
be probable therefore that the police having found some mtinj and a cord 
near the corpses made the accused and Madbo state that the woman 
Jugni bad with her a bundle of viuvj and a cord. It is far from certain 
that the woman and her son are no longer alive. Under such circumstances 
I am not stisfied beyond all doubt that the confessions were true. On 
[83] the contrary, a reasonable doubt exists in my mind as to the guilt 
of the accused, and I do not feel it safe to convict him on the evidence 
before us. I would, therefore, give the accused the benefit of the doubt, 
and, setting aside bis conviction and sentence, acquit him of the charge 
of which he has been convicted. 

Knox, J. — This is a case referred by the Sessions Court of Gorakh- 
pur for confirmation of sentence of death. I agree in all that has been 
said by my brother Banerji. The direct evidence in the case is open to 
grave doubt as has been shown ic the judgment just read. The accused 
in two statements admitted unreservedly that he was the murderer of Jugni 
and her boy, and that the corpses found are those of Jugni and her son. 
Those confessions were afterwards withdrawn and the strong evidence 
which they would otherwise afford agaiust the accused becomes itself in 
turn open to doubt. It is true that the accused does not satisfactorily 
explain how he came to make these admissions and why he has resiled 
from them. It would have been well if the Court of Sessions bad probed 
this matter further and got together in more detail from the accused the 
circumstances under which he came to make admissions so fatal to him. 
But the case is open to doubt. The learned Judge himself feels it in bis 
judgment, and that being so, I agree that the proper course is to set aside 
the conviction and the sentence. We find Mahabir not guilty of the 
offence of which be was charged, namely, that on the 22Dd May 1895, at 
Sheoraha Tal, he murdered Musammat Jugni and her son. and we direct 
bis immediate release. 
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16 A 83 = 15 A.W.N. (1895) 230. 

APPELLATE CIVII.. 

Before Sir John Edge, JO., Chief Justice, and Mr. Justice Banerji. 


1895 

Oct. 24. 


Appel- 


Akhara Panchaiti THKortu-r Hira Gir and others {Defendants} 

V. Sura Lal and others (Plaintiffs}.'^' [‘24th October, 189A.] 

AJn7t()(2i7e — Prior and suOsefjiiefit nioritiafjces — Riqltts of subsequent nioriijacjees where 
prior mortgage is usu/ructuorp. 

Held that where there exists a prior usufructuary mortgage, aFubsoquent 
mortgagee holding a simple mortgage over the same property cannot bring the 
mortgaged [84] property to tale in virtue of his incumbrance until auch time as 
the usufructuary mortgage becomes capable of redemption, ilata Dm Kasodhan 
V. /Losim Husain ill explained and followed 

[R.. 11 C.P.L R. 75 ; 1 O.C. 53 loO) ; I O-C. 105 llH).] 


LATE 
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This was a suit for sale on a mortgage. It appears that one Mueam- 
mat Bhagmani was owner of certain zamiudari property and houses, and 
she mortgaged the propprry on the 4th March 1884 to the Akhara Pan- 
chaili for Rs. GOO. Hhupmani died, leaving n naughtor. Musaramat 
Gujrati, her son Gajadhnr and her husband Kaika. After the death of 
Bhagmani, Gujrati and her husband mortgaged the prooerty in question 
to the plaintitt by a mortgage deed dated the 23rd .January 1889. On the 
21st May 1891, Gajadhar executed a sale deed of the zainindari for 
Rs. 2,000 to the Panchaiti Akhara, the money owing under the mortgage 
of tlie 4th of March 1884 being sot off in this sale. The present suit was 
brought by Suha Lal on bis mortgage of the 23rd January 1889, claiming 
to recover the money stated to be due to him l)y sale of the properties 
mortgaged as belonging to Gujrati and Kaika. Gujrati, Kaika, Gajadhar 
and the Panchaiti Akhara were all made parties defendants to the suit. 

Gajadhar and Kaika admitted the execution of the deed, but denied 
the receipt of consideration except as to Rs. 20. Gajadhar and the defend- 
ants representing the Panchaiti Akhara said biiat Bbagmani had made a 
will leaving tlie property to Gajadhar ; that Gujrati had acquired no right 
to it ; and that she consequently bad no power to mortgage it to the 
plaintiff. 

The Court of first instance (Manaif of Allahabad) held that the alleged 
will in favour of Gajadhar was invalid ; but at the same time it disallowed 
the plaintiff’s claim to the property, on the ground that Gujrati by 
allowing the property to go to Gajadhar without asserting her right bad 
waived her right to it ; and the plaintiff, being the scribe of the alleged 
will, and knowing the facts connected with it, was estopped from claiming 
to sell the property as belonging to Gujrati. The first Court gave a 
decree in the suit against the person of Gujrati and against Kaika and 
the property mortgaged in the bond a.s belonging to him. 

[85] The plaintiff appealed on the ground that the alleged will was 
not a will but a gift, and was inadmissible in evidence, and that the Court 
of first instance was wrong in applying the principles of waiver and 
estop])el to the case and discharging tbe property. 

Tire lower appellate Court (Subordinate Judge of Allahabad) found 
that the alleged will was not a will but a deed of gift, and as such invalid, 

• Second Appeal No. il7‘2of 1893, from a decree of Babu Brijpal Das. Subordinate 
Judge of Allahabad, dated the 7th August 1893, modifying a decree of Munsbi Shiva 
Sabai, Munsif of Allahabad, dated tbe iSth February 1898. 

(1) 13 A. 432. 
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ifc not having been registered. It found also that the mortgage to the 
plaintiff was valid as well as the former mortgage of the 4th March ]884 
made bv Bhagmani, but that the term of the earlier mortgage not having 
expired, ic could not be redeemed by tbe present plaintiff. Finding also 
that the sale by Gajadbar was void, the lower appellate Court gave the 
plaintiff-appellant a decree for sale subject to tbe mortgage of tbe 4fih 
March 1884. 

Tbe defendant, tbe Akbara Pancbaiti, appealed to the High Court. 

Munshi Earn Prasad and Babu Durqa Charan Banerji, for the 
appellants. 

Pandit Sundar Lai, for the respondents. 

JUDGMENT. 

Edge, C. J.. and Banerji, J. — This appeal has arisen out of a suit 
for sale brought under Act No. IV of 1882, on a simple mortgage. The 
appellants here, who are some of the defendants, were prior mortgagees 
holding under a usufructuary mortgage, the period of which will not 
expire until 1302 Fasli. The Subonlinate Judge gave tbe plaintiffs a 
decree for sale, bolding that the decision of this Court in Mata Dm 
Kasodhan v. Kazim Husain (l) did not apply, and that it could not apply, 
as the prior mortgagees were usufructuary mortgagees tbe period of whose 
mortgage had not expired when this suit was brought. The Subordinate 
Judge made a decree for sale subject to the prior mortgage. From that 
decree this appeal has been-brought. 

It has been contended on behalf of the plaintiffs-respondents that the 
decision in Mata Din Kasodhan v. Kazim Husain does not govern this 

w 

case, and that it would be a hardship to postpone tbe right of the second 
mortgagee until the expiration of the usufructuary mortgage, it being sug- 
gested that cases might occur in which, if the decision in Mala Din 
Kasodhan v. Kazim Hisain [86] were applied to a suit by a subsequent 
mortgagee where the prior mortgage was a usufructuary one. the subse- 
quent mortgagee might by reason of limitation be prevented from avail- 
ing himself of the benefits of s. 90 of Act No. IV of 1882, in case 
his decree for sale when obtained and executed did not satisfy the subse- 
quent mortgage. 

In our opinion the decision of the majority of tbe Court in Mata Din 
Kasodhan v. Kazim Husain governs this case, and that case appears to 
us to have decided that a decree for sale under Act No. IV of 1882 can- 
not be merely a decree for sale of what is known in England as the equity 
of redemption but must be a decree for sale of the mortgaged property 
itself. Further, it appears to us that it would be impossible for the Legis- 
lature to protect persons willing to lend their money on inadequate secu- 
rity from loss either by the security being inadequate or being hampered 
by prior mortgages which might cause a suit by a subsequent mortgagee 
to be barred by limitation. In tbe present case the plaintiffs brought 
their suit before tbe time when they could in it ask for redemption of 
the usufructuary mortgage. In other words their suit was premature. 
Following Mata Din Kasodhan v. Kazim Husain and on the ground that 
the plaintiffs’ present suit bas been prematurely brought, we allow this 
appeal and dismiss tbe plaintiffs’ suit with costs in all Courts. 

Appeal decreed. 


(1) 13 A. 439. 
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APPELLATE CIVIL. 

Before Sir John Ed(fc, Kt., Chief Justice, and Mr. Justice BurJcitt. 


The Collector of Muzaffarnagar {Defendant) v. Husaini 
BegaM (Plaintiff).' [iJth Nove mber, 1890.] 

Oil'*/ Procedure Code. S5. 'dll, 5S2 — Dcvohiiinn of intercut during pendency of mil — 

of decree prior to appeal^Auphcntioii to subaiitute name of astiignee as 
respo>ident to appeal — Suit." 

An application was made by an appellant to substitute lor the name of the 
person originally named as respondent to the appeal, the name o« a person to 
wbod' the decree had been assigned before the 61iiigof the appeal, such applica- 
tion b-ing inide more than two yotrs aftf'r notice of the a^ieignmuit bad reached 
the appellant. The person whoso name was «n .sought to be giibstitutod as 
respondent objected to being placed upon the r-icord of the appeal. Held that 
the name of the proposed respondent should not be placed on the record. 

[87] Seinble that s. 37‘2 of the Code of Civil Procedure does not apply to 
acasa where the devolution of interest occurs between the time of the pas-ing of 
a decree and the time of the filing of a'l appeal from that decree. 

ID.. -22 A. 231.] 

The facts of this case are sutliciently stated in the judgment of the 
Court. 

Mr A. II. .S', lieid, for the appellant. 

Pandit Sii'>idar Jjal, for tlie respondent. 

JUDGMENT. 

Edge, C. <T., and Buukitt, J. — In this appeal an application was 
presented on behalf of the Collector of Muzaffarnagar to add one Kishori 
Lai as a respondent to the appeal. The application was made on the 
6bh of May 1895. It is resisfed on behalf of Kisliori Lai, who objects 
to being made a party to the appeal by being brought upon the 
record. The decree under appeal was oiitained by Husaini Begam on 
the 7.th of June 1892. It appears that that decree was assigned to 
Kishori Lai on the 11th of June 1892. On the 17th of September 1892, 
Kishori Lai’s name was substituted for the decree-holder’s in the Court 
below. The Collector had notice of these proceedings. This appeal on 
behalf of the Collector from that decree was presented in this Court on 
the 29tb of October 1892, and was admitted on the llth of November 
following, Husaini Begam being named in the memorandum of appeal as 
the respondent. Owing to tbe gross negligence of some one, and although 
the Collector was aware that Kishori Lai’s name had been substituted in 
September 1892, no steps were taken until May 1895, to make 
Kishori Lai a party to tbe appeal. It is not for us to indicate with 
whom the blame rests. We are now asked to add Kishori Lai’s name, 
and we are asked to do so under section 372 of Act No. XIV of 1882.' 
It is very doubtful whether this section applies at all to this case. 
The devolution of interest here did not take olaoe pending the appeal, 
it took place after the decree in the Court below and before the 
memorandum of appeal was presented to this Court. We are aware 
that under certain circumstances the term “ suit ” includes not only 
the proceedings in the first Court, but tbe proceedings in the appeal 
and up to final execution ; but it appears doubtful to us whether 
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* Application in First Appeal No. 2Q7 of 1692. 
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the words “pending r.he suit" in section 372 oan be [88] construed 
to mean at any time from the commencement of the suit until its 
final detenninatioD on appeal, if there is an appeal. A reference to 
section 582 seems to make it obvious that a suit under section 372 does 
not, in that section, and as it stands alone, include an appeal, as it is by 
section 582 that a Courtis entitled to read the word “ suit,’' where it 
appears in chapter XXI as an appeal. Further it is only in proceedings 
arising out of the death, marriage or insolvency of parties that section 682 
enables a Court in an appeal to read the word “ suit where it occurs in 
chapter XXI as an appeal. The devolution of interest in the present case 
did not arise on a death, or on a marriage or an insolvency. 

Whether section 372 applies or not, Kishori Lai, who is the only 
person apparently at present interested in maintaining the decree, objects 
to being now made a party to this appeal. As the assignee of Husaini 
Begam, he would be entitled to support the decree in her name, but as ho 
objects to being brought upon the record uow, we dismiss his application. 
The appeal will now be heard. 


18 A. 88 = 15 A.W.N. (1895) 233. 

REVISIONAL CRIMINAL. 

Before Sir John Edge, Kt., Chief Justice, and Mr. Justice Burkiti. 


Queen-Empress v. Agha Muhammad Yusup.*’ 

[16th November, 1895.] 

Act No. XLV oj IH60 [hxdian Penal Code), section 379 — Removal by creditor of 
debtoi‘'s property with a view to obtaining payment of his debt. 

Held tho removal by a creditor against the will of his debtor of property 
belonging to such debtor with the view of compelling such debtor to discharge his 
debt amounts to rhefr. within the meaning of section 379 of the Indian Penal 
Code. Qiieen-Empress v. Sames/iar Rai (1) referred to. Prosonno Kumar Patra 
V. Udoy Sant (2) dissented from. 

[R., 34 A. 89 (9L) = 8 A. L.J. 1237 = 12 Cr.L.J. 580 (581) = 12 Ind. Cas. 844 ; Rat. Unrep. 
Ct. Cas. 908 (913) ; L.B.R. (1897—1901). Vol. I, 334.] 

This was a reference made by the District Magistrate of Fatehpur 
under section 438 of the Code of Criminal Procedure under the following, 
circumstances : — 

One Agba Muhammad Yusuf was charged before a Deputy Magis- 
trate with theft in having taken away four bullocks, a cart and some other 
property from the possession of one Ram Adhin, [89j the complainant. 
It was found by the Deputy Magistrate that Ram Adhin was indebted to 
some extent to Muhammad Yusuf, and that the latter, in the absence of 
Ram Adhin, forcibly removed the property in question from the house 
of Ram Adhin with the intention of thereby compelling Ram Adhin 
to discharge his debt. It was argued before the Deputy Magistrate on 
the strength of the case of Prosonno Kuvvar Patra v. Udoy Sant (2) that 
the offence of theft within the meaning of section 379 of the Indian 
Penal Code was not constituted by the acts of the accused. The Deputy 
Magistrate, however, adverting to section 379, clauses 0 ) &ud (2) of the 
Indian Penal Code, and disagreeing with the ruling above referred to^ 

* Oriminftl Revision No, 690 of 1896. 

(1) 8 A.W.N. (1888) 97. (2) 22 0. 669, 
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convicted the accused of the offence of theft and sentenced him to a fine 
of Rs. 40, or in default to one month's rigorous imprisonment. 

The case, being brought to the notice of the District Magistrate, was 
made the subject of a reference to the High Court as above stated. 

The Public Prosecutor (Mr. A. IL S. Reid), for the Crown. 

JUDGMENT. 

Edge, O. J., and BuRKITT, J. — This case has been referred to us by 
the Magistrate of the district of Fatehpur, owing to the decision in 
Prosonno Kumar Patra v. Udoy Saul (l). The facts of the present case are 
that one Ram Adhin was in debt to the accused. The accused procaedel 
to compel liquidation of the debt by taking away from Ram Adhin's house 
m his absence, and without Ram Adhin's coosent, a cart and four bullocks 
belonging to Ram Adhin. He intended to bold them apparently until the 
debt was paid, as it was not proved or suggested that the accused intended 
permanently to deprive Ram Adiiin of the property. This case is governed 
by the same principle as that of the Queen- Empress v. Siimeshar Rai (2). 
In our opinion the accused was properly convicted of theft. We are unable 
to agree with the decision of the High Court of Calcutta to which we have 
referred. We prefer to abide by the view of the law which has been 
accepted in these Provinces and svhich we think is correct. 

800 no reason for interfering. The record will be returned. 


18 A. 90 = 18 A.W.N. (1898) 234. 

[90] APPELLATE CIVIL. 

Before Sir John Edye, K(., iJhief Justice, aui Mr. Justice 


Burkitt. 


Ram Ghul.\m Singh and otheu.s o. Ram Behari 

Singh and another {Defendants):' [l9th November, 189o.] 

UvuIil L 110 - Joint Hin iu fatnUiiSuit for possesnon—lroperty alPqed to have been 
joint faiiuly property^Separalion^Biirden of proof, ^ ^ ^ 

. Maooh%r Sinfih. P^ljban Siogh and Harn..ridao Siogh once 

constituted a joioc Hindu UmAy. Alter the death of all of thorn the desc^endants 
of Manohar Singh sued tbo descendants of Harnandan in effect to obtain their 
bhare of the property which had been of Paljban Singh in his lifetime In theR 
plaint iho> alleged that the family was still joint. By their evidence however 
thoy set up a separatioo betwaou themseives and HarnAn/lAn ’ 

dea..h o( Paljhan Singt., Tho defeadaota. „a , leg d' 

twenty or twenty-five year, before salt, after the death of M^ohafsiner th«e 

aniSn:nTn'lLTb'onThe“<;th:r':'"“"^^ “ 

tR., IS A.W N. 60 : 11 O.C. 381.] 

ftf are necessary for the purposes 

0 thw report euffioiootly appear from the judgment of the Court.*^ 

Pandit Sundar Bal, for the appellants 

Mupshi Bam Prasad and Muoehi Gobi nd Prasad, for the respondents. 

Buho'rd^S dX* of o“oJ^i ptrS'Z 

(1) 22 C. 669. (2) 8 A.W.N. (1880) 97. 
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JUDGMENT. 

Edge, C.J,, and Burkitt, J.— This appeal has arisen in a suit; in 
the plaint in which the plaintiffs alleged that the defendants and they (the 
plaintiffs) wore members of a joint Hindu family ; that no separation had 
taken place, and that the property in suit was joint. They claimed parti- 
tion. and a declaration for maintenance of possession with regard to some 
of the property, alleged to have bean in their possession. The real ques- 
tion in the suit was whether or nob the plaintiffs were entitled to share in the 
property of one Paljhan Singh. The plaintiffs are the sons of one Manohar 
[91] Singh who died before 1864. The defendants are the sons of one 
Harnandan Singh who died on the 16bh December 1891. Paljhan Singh 
died about 1885. Manohar Singh, Harnandan Singh and Paljhan Singh 
were brothers, and at one time were members of a joint Hindu family 
descended from their father Gauri Singh. Paljhan Singh left a widow, 
Nago Kuari, who died on the 3rd of May 3 891. As we have said, the 
plaintiffs alleged in their plaint that the family was still joint. If that 
were a true statement of fact, they would have bean entitled to the relief 
for which they asked. The plaintiffs, however, by their evidence contra- 
dicted the allegations in their phinb, and by that evidence sought to prove 
a separation between the plaintiffs on the one part and Harnandan Singh 
on the other after the death of Paljhan Singh, the separation being alleged 
to have taken place about six months after the death of Paljhan Singh, 
7 .C., abouc 1886. The defendants pleaded, and by their evidence sought 
to prove, that some twenty to twenty-five years before suit and after the 
death of Manohar Singh, the plaintiffs on the one side and Paljhan Singh 
and Harnandan Singh on the other, separated, Paljhan Singh and Harnan* 
dan Singh remaining joint inter $c. If that defence is established, the 
plaintiffs’ case claiming to share the property of Paljhan Singh fails. The 
Subordinate Judge found the issue as to separation in favour of the defend- 
ants, and, with the exception of a small portion of the relief asked for by 
the plaintiffs, the right to which portion was not disputed, he dismissed 
the plaintiffs’ suit. From that decree the plaintiffs have brought this 

appeal. 

The first question for consideration is on whom is the onus of 

proof in this case? Undoubtedly the presumption is that a joint Hindu 
family continues joint, unless it be admitted by the parties or proved by 
evidence that a separation has taken place. It is contended on behalf of 
the plaintiffs-appollants that that presumption applies in this ease, and 
that unless we are satisfied that the defendants have made out their case, 
the plaintiffs are entitled to a decree in appeal. We do not agree with that 
contention. If it had nob bean proved by either side or admitted by the 
parties here that prior to the time when this suit was instituted the descend- 
ants of [92] Gauri Singh had separated, the presumption to which we have 
referred would apply, and that presumption in this case would have been 
that at the commencement of this suit the descendants of Gauri Singh were 
still members of a joint family. It is. however, common ground, not on 
the pleadings, but on the evidence produced by both sides, that the descen- 
dants of Gauri Singh had separated prior to the commencement of this 
suit For the plaintiffs it is contended that we should presume that the 
family remained joint until after the death of Paljhan Singh, even if we 
did not believe the evidence given on behalf of the plaintiffs to prove 
that the separation which took place was after the death of Paljhan Singh, 
In our opinion, the plaintiffs having, by their own evidence, destroyed 
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ioinrtamMv ^ H- at the commeaoement of the suit, a 

oeriL^r /he f I'TOve a separation at such a 

.h ^ ^ L.' ^ history as would entitle the plaintiffs to the relief 
ey sought, and they are in the same position under the circum- 
stanees of this case as would be any other plaintiflf who sought to dispos- 

Teir'^oll® m t.c.. the plaintiffs have to prove 

their case. This vmw appears to us to be eonsisteot with the principle of 

Sinn ’■''lo judgment is occupied entirely with a discus- 

sion of the evidence in the case, and is therefore not reported.-Ef).) ' 

18 A. 92 = 15 A.W.N. (1895J 235. 
appellate CIVIL. 

Wore S,r John Ed„,, Kt.. Cl^J^/.ce. an, I Hr. Ju.Uce linrkUl. 
Dwahka Das axd another (De/rm/nnts) v. ,Sa\t 15akhsh 

and othrhs { Ph , n>,frsV I'dlst November: 1805 ] 

a // ,autii iUfendani liuble upon entries in plaintifs' books. 

be spoke from his p„ s„oa kno, ,edee ^ ZT"" 
thee, lines i„ wbic\ were l-rhi „w 

■loscriliing [93] the ststeof i.flair^hi.l „ss sbow^f u the boiikr T 
exammed. but no nuostioos wpro i^-Uori h.^-n i He was cros.e- 

to bis personal knowledge. Held that the evidenf'*^'^^ speaking as 

woo., not bare been 
IK'. 110 P.R. 1908.] 

le9S.-Ed^‘" “tt*® ‘S referred as First Appeal No. 75 of 

Courr'" appear from the judgment of the 

the J?ut^di:trLfag^sf‘a^ofh^‘!:■“ Shahgani in 

some Es. 872 alleged to be duo upon a haT *° recover 

Roneys lent by thli plain'JffsTo ^he defendim™ 

PlS■“it^^'TevXed^n .Bh-'«^har, denied the 

had never borrowed monev from i •J'" T 

hooks by the aid of which tL claim was “sougb't tf bf 

genes. There worp rtth^.s ''as sought to be proved were for- 

these died diirinc the ’“pleaded as defeodants. but one of 

found that tbercLne^r tulV: 

^S not proved. ^ Dwarka Das and Bhooleshar 

Jadgo^’orjaiSPr! date^tbe 20*. V.ru “rf Jr 9 ° 4 °' Offl^i»t7ng Dietr'ic't 

(1) 9C. 237 (243). 
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The plaintiffs' case was supported mainly by their own account-books, 
which ware found bo have been reualarly kept io the course of business. 
The various items, however, composing the total sum claimed^ by the 
plaintiffs were not specifically proved; but the Court of first instance 
(District Judge of Jaunpur) held that the books being generally in proper 
form and none of the items being suspicious and the defendants having 
denied the claim as a whole and not merely taken exception to some items 
whilst admitting others, there was sufficient proof of the correctness of 
the plaintiffs' claim. The Court accordingly gave a decree in favour of the 

plaintiffs. . , 

The defendants appealed to the High Court, on the ground mainly 

that the accounts relied upon had not been proved, and that it was under 

the circumstances for the plaintiffs to establish by evidence each item of 

the account. 

Pandit Siindar and Munshi Madho Prasad, for the appellants. 
Mr. J. Simon and Maulvi Ghulam Mujtaba, for the respondents. 


JUDGMENT. 

[94] Edge* C. J., and Bukkitt, J.— The plaintiffs, wbo are respon- 
dents in t-his appsal, brought their suit to recover moneys alleged to be 
due by the defendants to the plaintiff’s firm. They were moneys alleged 
to have been advanced to the defendants upon different dates and^ over 
a series of years. The District Judge found in favour of the plaintiffs m 
respect of all the amounts claimed which were not barred by limitation. 
He found that the plaintiffs had proved so much of their case as was not 
barred by limitation by putting in evidence their account-books, and he 
disbelieved all the corroborative evidence of the loans which was called, 
with the exception to some extent of the evidence given by the witness 
Balbbaddar. The District Judge found that the hooks were regularly kept, 
and be assumed in point of law that an account-book which was proved 
to have been regularly kept was pnma /acie evidence as againb the opposite 
party of the matters stated in it. He relied upon section 34 of Act No. 1 
of 1872 (The Indian Evidence Act). The interpretation put by him upon 
section 34 is, in our opinion, erroneous. Section 34 applies only to entries 
in hooks of account which are regularly kept in the course of business, 
and the District Judge’s view of the evidence which he believed was that 
the books of the plaintiffs’ firm were regularly kept in the course of busi- 
ness. No doubt the entries in question wore entries, on the Judge s 
finding, to which section 34 of the Evidence Act applies ; but section 34 
of the Evidence Act only makes entries in books of account regularly kept 
in the course of business relevant, when they refer to a matter into which 
the Court has to enquire, and what the Judge apparently overlooked was 
that section 34 expressly enacts but such statemeats shaU uot aloj 
be sufficient evidence to charge any person with liability. On 
iogs of facts of the Judge he ought, in our opinion, to have dismissed the 
suit The entries alone were not sufficient evidence under the Act to 
charge the defendants with liability, and the District Judge did not believe 
the oral evidence as to the loans having been made. 

Mr Simeon who has appeared here for the plaintiffs-respondents, 
has r^erredT io section 4^f Act No. XVIII of 1891. That sec- 
Ln does not help us. Even if it applied which it 
to the books of the plaintiffs' firm, it would not give the extracts from 
those books any greater force as a matter of evidenoe than .he books them- 

selves would have had. 
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We have to see whothor the plaintiffs did in fact make out ;i case 
for their decree. Wo agree with the District Judge as to the oral ovi- 
deiico of the advances, with the exception of that of Balbhaddar. In our 
opinion Balbhaddar's evidence was true, and it did make out a 
facie case with regard to some of the transactions in question. However, 
that would not be suHiciont to support the decree in full. One of tho 
plaintiffs, Ajudhia, was called, and, on looking at tho bahi (account-book) 
ho stated the amounts which were advanced to the defendants and tho 
aojounts of the repayments. He says also that some of the entries 
were in the writing of Sheo Tabal and some had been made by himself : 
further, tliat the credit and debit entries of certain of the items had 
been made at the request of the defendants. His evidence in chief is 
consistent with its being evidence given by a man /is to transactions of 
which he had personal knowledge, upon refreshing his memory by looking 
at accounts which were entered up either by himself personally or under 
his personal supervision, and it is also consistent vvitii the case of a man 
who had no personal knowledge of the transactions entered in tho account- 
books beyond the fact that there were entries in the account-books, some 
made by himself and some by another man, and those entries showed 
certain results. Ajudhia was somewhat loosely examined. It was. in our 
opinion, the duty of the pleailor for tho defendants, if he wanted to pub an 
adverse interpretation on Ajudhia’s evidence or wished to have it excluded 
from consideration, to have objected at the time and cross-examined 
Ajudhia as to whether the transactions of which he was speaking were 
within his own i)ersonal knowledge, or whether Ins evidence was solely 
based on the entries which he found in the account-books. Ajudhia was 
orosa-examined at length. No question suggesting that he was not speak- 
ing from his own personal knowledge was pub to him, and no objection was 
taken at the time to the questions pub to him, on the plaintiff's behalf, or 
to his answers. Consequently, in our opinion, Ajudhia’s eviuonco should 
receive the [96] favourable construction which would entitle us to treat it 
as substantive evidence in this case, and nob to exclude it as evidence 
which was inadmissible. There is no reason to suppose that Ajudhia 
was speaking falsely. He is corroborated by Balbhaddar, and be is corro- 
borated also by the entries in the books of hi« tirra, which are relevant, 
those books having been properly kept in the ordinary course of business.' 

We do nob believe the evidence for the defendants. 

We dismiss this appeal with costs. The plaintiff’s have tiled 
objections. They objected to the view which the Judge took of the 
truthfulness of some of their witnesses. That did not form a ground of 
objection under s. 661 of the Code of Civil Procedure, as it did not 
go to any part of the case upon which they had not succeeded. The 
other ground of objection which was tiled, was as to the disallowance of 
their costs in the Court below. We will not interfere with tho discretion 
of the District Judge Tho plaintiffs came into Court with apparently a 
true case, but determined to back that true case up by perjured evidence. 

In this Court their perjured evidence very nearly induced us to discredit 
their whole case. We disallow the objections with costs. 

Appeal dismmed. 
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Before Mr. Justice Aikniau. 


PUNNA AND ANOTHER. [26th November, 1895.] 


18 A, 96= 
15 A.W.N. 
(1895) 241. 


Criminal Pi nee lure Code, s. OOO— Orocr /<;>• imiyvisonment in defanltoj paijment of com- 
pensaiion. 

Althoufih coiiipciisation awit-rded uiidcc s, 560 of tbc Code of Cciininal 
Proceduro is recoverable as if il were a fine, it is not competent to a, JIagistrate 
immediately upon ordering a eoinpUinaut to pay cotupou.satloo to direct that he 
should in default be sentenced to imprisonment. 


[F,. HI A. 73 (71).] 


This was a referonoo undor s. 138 of the Code of Criminal Procoduro 
made by the OUiciatiog Sessions Judfie of Mainpuri. The facts of the case 
suliiciently appear from the judgment of Aikman, .1. 


JUDGMENT. 


[97] Aikman, J.— This is a case reported by the learned Sessions 
Judge of Mainpuri for the orders of this Court. One Sham Lai brought a 
charge of theft against two men. Punna and Ruma. The charge was 
inquired into by Syed Mustafa, a Magistrate of the first class. The 
Magistrate came to the conclusion that the charge was vexatious, and, 
under s. 560 of the Code of Criminal Procedure, ordered the complain- 
ant Sham Lil to pay Rs. 50 as compensation to each of the accused, or, 
in default, to undergo one month’s simple impri.sonment. The compensa- 
tion not having been paid at once, the complainant was forthwith com- 
mitted to jail. Sub-s. (2) of s. 560 of the Code of Criminal Procedure 
lays down that compensation of which a Magistrate may order payment 
under sub-s. (1) shall be recoverable as if it were a fine, i.e., by issue 
of a warrant for the levy thereof by distress and sale of any moveable 
property belonging to tbe person ordered to pay the compensatioD, and 
provides that, if it cannot be recovered, the imprisonment to be awarded 
shall be simple and shall not exceed 30 days. In my opinion in sub-section 
(2) the words “if it cannot bo recovered” presuppose that before imprison- 
ment is awarded an attempt must have been made to recover tbe psoney 
in the manner prescribed by s. 386 of the Code of Criminal Procedure. 
A Magistrate is nob authorised immediately on ordering a complainant to 
pay compensation to direct that he should in default be sentenced to 
imprisonment. The order of the Magistrate sentencing the complainant 
Sham Lai to one month’s simple imprisonment was under the circumstance 
illegal and is hereby set aside. It appears that the complainant was 
released after detention of one week on his filing security for payment of 
the compensation awarded, so no further order is necessary. 


• Criminal Revision No. 676 of 1095. 
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[98j APPELLATE CIVIL. 

Before Sir John BdtjCy Kt.y Chief Jiisticc, and Mr. Justice Bnrkiit. 


HADHAN SiNAiH AM) UTUIlliS { PlailUt(ji>} V. Kr.YlMl l)lL'IiHIT 
AND ANOTflKK {Defendants). i26fch N(,vo<nljer. 1H90.J 

Act No, 1 uj 187i {Jwlinn Kruicncc Acti. s. V-Evuioice. aAmisHbility oj~c<'M "I 
procecaiiuj antci wr to suit contoiniwj >n€nlu>n»f the tiesuni nn>nc of ly )>a, i,Ls 
to the suii^Viiil Procedure Code, s ‘ 

One of the quwtioiifi in i^sue in a suit .as to tbo feciij;rceM a ctrtait. family 
being whether one (.aun Sh;a-kar was son of Balwant bingh ..r of one Moajiam 
SiDgh, belonging to a totally difieruit family frcui that (f Dalwanl Sineb an 
attested copy ol a rubhar msome proceedings long an tcf«or to the suit wa - tendered 

Sb'iwkar was de^cribed as the .>on of Jialwant 
bingh /yefd that the >t/6A-ar was admissible in evidence under the provisioua 

... appeal in a suit in whicli certain members of a 

Umdu family sued as reversioners to have it declared that two iDorbgages 
exeouLed by a widow in another branch of the family, did not aUoct their 
reversionary interest in the property mortf-aged. The defeudants to the 
suit were the mortgagor and her mortgagee who had got decrees on his 
mortgages, brought the property to sale and purchased it himself The 
plaintitfs set forth a pedigree in which they and the widow’s late husband 
appeared as representing two of the three hrauches of the family of one Kaia 
Kam. They produced five witnesses in suiiport of the pedigree set up bv 
them, two being members of the family and another the family pnrohil. 
ihe defendants set up a pedigree which was, in most respects, the same 
as that of the plaintitls, hut they cut off the branch to which, according 
to the plamtitJs. the widow’s late husband had belonged from the nlaintifis’ 
family and put It on to a totally different family. It thus became the 
prmoipal issue in the suit to which family did the widow's branch beionc 

was one Gauri Shankar, the son of one Ealwant 
Singh, as the plaintiffs alleged, or the son of one Moajjam Singh, as was 
alleged by the defendants? The Court of first instance (Subordinate Judge 
of Jaunpur) on its finding as to this issue that the plaintifls had not 
proved the [99] pedigree set up by them, dismissed the piaintifi's’ suit 
pere were many other issues, but such us were tried by the Court of first 
Z deeded in favour of the plaintiffs. The plaintiffs appealed to 

the High Court and. having subsequently to the decision of the suit become 
possessed of a document which seemed to be material evidence on the 
question of pedigree, tendered that document in evidence under the provi- 
^OQS of 8. 568 of the Code of Civil Procedure. On this point the 
High Court, having discussed the evidence as to pedigree originally 
tendered, came to the conclusion that the Subordinate Judge had erred in 
rejecting on msulhcienb grounds the evidence tendered by the plaintiffs in 
support of their pedigree, decided that the document produced by the plain- 
tiffs, as above described, was admissible in evidence, and ultimately decreed 

. r remaining issuL. 

lants!^ Charan Bancrji, for the appel- 

an La/, for the respondents. 

T j Piret Appeal No. 180 of 1804, from a decree of Rai Anant Ram «kj- 

Judge of Jaunpur, dated the 81fit March 1894. 
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Tho Court (Edge, C.J., and BURKITT, J.) after discussing the 
ovidooco given in the Court below thus continued : — 

JUDGMENT. 

On the evidence we are prepared to hold that the plaintiffs- 
appellants had made out tlieir case. But their case does not rest there. 
Tho suit in the Court hjlow was decided on thoSlsb of March 1894. 
This appeal was preferred to this Court on tho 7th of June 1894, and on 
the 24tli of April 1895 a vakil for tho appellants presented an application to 
this Court for admission of evidenco which was not before the Court below. 
That application was supported by an affidavit of one of tho plaintili's, 
which shows that after the decree in the Court below he, on the 20th of 
April 1894, was given by one Mangli Prasad an attested copy of a rubkar 
of the Magistrate of Jaunpur, dated the 7tb of December 1832. The 
rubkar was a judgment delivered by tho Magistrate in a proceeding be- 
tween one Shcoratan Singh on one side and Gauri Shankar Singh and 
Dyal Narain Singh on the other, and related to a lease alleged to have been 
given by Bairisal Singh to one Ghisa Singh, father of Sheoratan. 
Mangli Prasad was the great-grandson of that [100] Shcoratan 
Singh who was party to those proceedings. We are of opinion that 
the rubkar is admissible under s. 9 of the Indian Evidence Act, 
1872, and also being of opinion that the plaintitfs had shown sub- 
stantial cause why we should admit the attested copy in evidence, we 
admitted the documeiic under s. 568 of the Code of Civil Procedure. Now, 
that document puts the dispute in this case beyond question. It related 
to a dispute between tho two zamindars of one of the villages now in suit 
and a person who alleged he was their tenant. These two zamindars were 
Gauri Shankar Singh and Dyal Narain Singh. Gauri Shankar Singh is 
referred to in that rubkar as the son of Balwant Singh. Bairisal Singh, 
who was one of the sons of Raja Ram Singh, is referred to in the same 
rubkar as the uncle of Gauri Shankar Singh and as the grantor of 
the lease to the father of Sheoratan Singh. The other zamindar, 
who was a party to those proceedings, was Dyal Narain Singh, and 
he was described in the rubkar as the son of Sheo Narain Singh, 
deceased. Dyal Narain Singh and Sheo Narain Singh were men beyond 
all dispute descended from Raja Ram Singh. In our opinion that rubkar 
does establish the fact that in 1832 Gauri Shankar Singh was one of the 
zamindars of a village now in dispute and a nephew of Bairisal Singh, 
who admittedly was a son of Raja Ram Singh. The rubkar comes as it 
does with very great force. Long before the time when the plaintiffs 
became aware of the existence of this attested copy, they had, in the suit 
which had already beeu dismissed, pledged themselves to proving that 
Gauri Shankar Singh was a son of Balwant Singh, who was a son of 
Raja Ram Singh and a brother of Bairisal Singh. The copy is a genuine 
copy. It was not got for the purpose of instituting the present suit. The 
suit was not founded on any information supplied by it, and the record 
in which was the document of which this was a copy was destroyed in 
the Mutiny. And the copy comes from the proper custody of a descend- 
ant of one of the parties to the proceedings Imfore the Magistrate. We 
find that Gauri Shankar Singh was son of Bilwant Singh, who was a 
brother of Bairisal and Balwant, sons of Raja Ram, and that the plaintiffs 
are, as reversioners of Sheobaran Singh, entitled to sue. The Subordinate 
[tOl] Judge, having disposed of the suit on the preliminary point of 
pedigree, did not try the issue as to whether there existed such necessity 
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us entifclfld Rlusamraafc Gulab Kuar to make the mortgages in question or 
either of them. We set aside the decree of the Court below, and wo 
remand the case under s. 5G2 of the Code of Civil Procedure for 
disposal of such issues as arise in the case ami have not already been 
disposed of. We allow this appeal with costs. 

Appeal decreed. 


18 A. 101 (F B ) = 15 A.W.N. (1895) 238 

FULL IJENGH. 

Before Sir John Kdtfc., Kt., Chief Justice. Mr. Justice Knox, Mr. Justice 

Blair and Mr. Justice Burkitt. 


Lekii.V {Plaintiff) o. BhaUNA .\NI) oTHEHS {Defendants).^' 

[28th Novemhor, 1895.] 

Civil Procedure Coiie . s .54:t — Securifi/ for costs— Failure of appellant to file security 
liejection of o.ppenl — Appeal from order of rejection —Order for securiti/ not to 
stale specific amount for which sccnrHu is required. 

An order rejoctioR an appeal uo.-ler .s 649 of the Coda of Civil Procedure i.s 
not iippoalable either a-; an order or as a decree. Siraj-ul-haq v. Khadim 
Husain (1) overruled. 

Where a Court, aotioR under s. 540 of the Code, orders an appellant to give 
•;ocurity for costs, it is not necs.'Ciiry thatany .-ipecific sum forwbich security 
M to bo Riven .should he name I in th« order for .security. It i.s sullicient for the 
order to dir-ict (ho apjUlan''. to f u' lish seenrif-v 'vitbin a riina to bo stated “ for 
the costs of (ho appral " or •• for the ersls ol the origioal suit,” or “ for the costs 
of the appeal and of the oriRinal sui(. ‘ Thakur Dis v. Kishori Lai (2) ovormlcd 
on this point. 

fP.. 30 a. 143=»6 A.L..J. I0:j = A.W.N. (1908) 53 = 3 M.L.T. 221; 8 Ind. Cas. 430 
(437)=9 M.L.T. 117(1181; L.B.R. (1893-1900) 556; R., 21 A. 133* 9 Ind. 
Cao. 748 = 14 O.C. 40 ; 4 L.B.R. 17 ; U.B.R. 1908, Limitation. 11-178. p. 5.] 

The facts of this case and the arguments in support of the appeal are 
fully stated in tlie iudgnient of tlio Court. 

Mr. J. Sinieon, for the appellant. 

Babu Ratan ('hand, for the respondents. 

Tlie judRinent of the Court (Bdce, C. J,. Knox, Blair aod BURKITT 
JJ.) was delivered by Edoe, C. J. : — 

JUDGMENT. 

Tliis appeal was presented to tliis Court as an appeal from a decree 
of an appellate Court and was entered in the register of [ 102 ] second 
appeals. Tlie appellant here was an appellant in tlie Court below and 
plaintifi in the suit. His suit was dismissed with costs by the first Court. 
After his appeal liad been admitted in the Court below, the respondent 
to tliat appeal, wlio is respondent here also, presented, ou the 30th May, 
1893, an application under .s. .549 of the Code of Civil Procedurej 
asking for an order for security for “ costs.” He did not specify whether 
his application related to the costs of the first Court or tho costs of the 
appexl. or of iioth. In our opinion that application must be read as an 
application for an order for security for the costs of the original suit and of 


• Second Appeal No. 117G of 1803. from a decree of H. P. Mulock Esn Distriof 
Moradabad, dated the 24th June. 1893, coiifirmiDR a decree of Pandit Rainath 

Subordioato Judge of Moradabad, dated the 29th March, 1893. ^ ' 

(1) 5 A. 380. 


(2) 9 A. 164 
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the appeal. What the respondent sought was an order which would secure 
him against the costs which he had incurred in the original suit and 
against those which he might incur in the appeal. On the 10th of June, 
1893, the lower appellate Court made an order fixing the 22nd of June as 
the date ipion wliich the ap])ellant was to show cause against the 
application for security for costs. On the 22nd of June the appellant’s 
pleader a])peared and stated that he was not instructed as to the 
application. lie was, liowever, the pleader engaged in the case on behalf 
of the appellant. The appellant now says that he had missed the train, 
and consequently did not arrive on tlie 22nd of June. It is apparent 
tliat he had liad notice of the order of the 10th of June. On the 22nd of 
June, the Court made an order that security for costs should be given by 
tlie appellant on or before the 24th of June 1893, and that if such security 
was not given, the appeal would be rejected. On the 24th of June, the 
appellant asked for time for three months. The Court on that day made 
an oi dei- under s. 549 rejecting the appeal. From that order this appeal 
has l)een brought as an appeal from a decree. 

Mr. Simeon has contended that an appeal lies from an order under 
s. 549 rejecting an appeal. He lias also contended that the order of the 
22nd cf June was bad, in that it did not specify the amount, ix., the 
number of rupees, for whicli security should be given. In support of each 
of these contentions he has relied upon authorities of this Court. 

[103] In support of the first contention he has relied on the decision 
of this Court in Siraj-ul-haq v. Khadhn Husain (I). In that case all 
that the Court said in its judgment upon this point was ; — “ Wo are of 
opinion that the order striking off the appeal, because security was not 
furnished as directed under s. 049, Civil Procedure Code, is a decree 
within the meaning of s. 2 from which an appeal will lie,” — and gave 
no reasons for the opinion which it expressed. W^e shall deal first with 
the ((uestion as to whether an appeal lies. 

8. 049 is a section applicable only to an appellate Court, and does 
not jii’ovide any procedure to be followed by a Court in dealing with 
an original suit as a Court of first instance. Consequently s. 582 of the 
Code does not enable us to read into the procedure relating to orders 
under s. 049 the terms or definitions used in those chapters of the 
Code relating to the trial and disposal of original suits. An order under 
s. 049 is not a ' final expression of an adjudication upon any right 
claimed or defence set up ' within the meaning of the first paragraph of 
the definition clause relating to decree in s. 2 of the Code. We cannot read 
an order rejecting a plaint in the second paragrai)h of that definition 
c'lause as an order rejecting an appeal under s. 049. Consequently, in 
our opinion, for these reasons, if they stood albne, an order rejecting an 
appeal under s. 049 is not a decree within the meaning of the Code. 
An order under s. 549 is not appealable as an order under the Code. 
We are fortified in this opinion by an examination of s. 548 itself. The 
object of that section was to secure the respondent in an appeal from 
the risk of having to incur further costs which he might never succeed in 
getting out of the appellant. As we understand the section it was intended 
under the first paragraph that the Court should have entire discretion 
in all cases not coming under the second paragraph in making or refusing 
an order for security for costs. Under the second paragraph, which is 
tlie pi’oviso to the first, the Court is given no discretion in the matter. 


(1) 5 A. 380. 
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In cases falling within that proviso, the Court lias to follow the man- 
date of tlie statute and [ 101 ] make an order for security for costs. 
.\n order for security for costs Iiavin;; been made under eithei’ the 
first paragraph or the second, it is hy the third paragraph of the 
section enacted tliat if such soeuritv lie not furnished within such 
time as the Court orders, the Court shall reject the appeal. There 
again the Court is j^iveii no discretion in the matter. It could not 
have iieen the intention ol tlio Legislature that an api> 3 al should lie from 
an order under section oIO I'ejecting an appeal when the order for security 
for costs was couipidsorily iiiadel)\ the Court under tlie second paragraph 
of that section ; and it could not he the inlenlion of the Legislature that 
an appeal should lie if tlie original order for security for costs was one 
under the first paragrapli ol the section .and should not Ue if the original 
ortler for securitv was one under the second paragraiih of tlie section. 
There is no appeal given hy the Code from an order under the first or 
second paragraplmf the section (orsecniity asto costs, and it could not have 
been intended that the order for seem its for costs, which was unappealable, 
miglit he (piestioned hy an a))peal from the act of the Court compulsorily 
done under the siadion on setuirilv for costs not being given as ordei’ed. 
I'or the above reasons, we ai e of o|)inion that an order rejectiong an appeal 
under s. olO is not appealalile either as an order or as a decree. 

Mr. pressed us with tlio decision of a Full Bench of tliis 

Court in J. /*. W /lliuiiis v. A. 7‘. Jlnurn (1) in wliicli the Full Bencli 
held that an order under s. gsl dismissing a suit for failure by the 
plaintil! to lurnish secmit\’ for costs as ordered was a decree within 
tlie meaning ol s. ol the Code and was appealable assucii. All wo need 
say is that that hull llench ilecision was not a decision on the con- 
struction of s. 549, It appears to us tliat tlio first paragraph of the 
definition clause ol s. '2 rotors to a final adjudication deciding a suit 
or an appeal so far as the Coui’t deciding it is concerned, and tlien only 
when such adjudication was on a right claimed or defence set up. 

It is not strictly necessary to express an opinion on the second point 
argued hy Mr. Sintfini, namely, whether an order under [105] s. 549 for 
securitv for costs is or is not a good order if it does not specify the 
amount in rupees for which security is to he given. However, as it 
involves a matter of some importance so far as practice is concernocl, we 
think it better to express tfio view wliich we all hold upon this point. 

In support of Ids contention Mr. Simeon relied upon the case of 
Thakiir Das v. Kishori Lai (2). In our opinion an order for security for 
costs should follow the words of s. 549 and should not specify tlie parti- 
cular amount in rupees for which security sliould he given. It would ho a 
good order umh'i' the section if it directed the appellant to furnish the 
security within a time to he stated " for the costs of Mie appeal,” or “ for 
the costs of the original suit.” or " for tlie costs of the appeal and of tlie 
oiiginal suit. To hold, tliat tlie order must specify the amount in 
mpees of costs for which security should ho given would, in our opinion, 
either lie to frustrate the intention of the Legislature in framing the 
section, or to make the orcloi- a purely speculative order. The object 
of the section is that the respondent at the earliest moment which suits 
lino Diay take advantago of the section ; and» before incurring any 
expenses in the appeal beyond the 8 annas stamp on his application 
for security, may obtain security for tho costs of the appeal. At that 


(1) 8 A. 108. 


(2) 9 A. 1C4. 
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time it would be impossiiile for the respondent, the appellant or the Court 
to say what miglib be the costs ot the appeal. Advocates and vakils might 
or might not be employed by the respondent in an appeal ; a remand under 
s. dOG might become nece.ssary in tlie appeal, and expenses might be 
incurred on that account. We think that the Legislature intended that 
the order should bo one simply for the costs" of the appeal, of the suit, 
or of the suit and the appeal, without specifying the amount. Indeed 
the last paragraph of the section points to the security being one for an 
indefinite and nob for a definite amount. We do not say that an order 
specifying the amount would be a liad order, but we consider that the 
better practice is that the amount sliould not be specified in the order. 

We dismiss this appeal with costs. 

Appeal dismissed. 


18 A. 106 = 18 A W.N. (1893)240 

[106] APPELLATE CIVIL. 

Before Mr. Jtistice Aibnan. 

Ram Saran Pande_ (Defendant) v. Janki Pande ( Plaintiff) 

L-SOtli November, 1R95.] 

C'ii R Procedure C^de, s. 2H—E.iccution oj decree^Suit for contribution ariainst 
foint-judqment debtor. 

Section 244 of the Code of Civil Procedure does not apply to a suit brought by 
one of two joint judgment-debtors who bas been compelled to satisfy the decree 
in full against the other joint judgment-debtor for contribution. 

[R.. 5C.L.J. 328.] 

The facts of this case sufficiently appear from the judgment of 
Aikman, J. 

Munshi Kalindi Prasad, for the appellant. 

Maulvi Ghilam Mnjiaba, for the respondent. 

JUDGMENT. 

Airman, J. — The following are the facts of this case : — There were 
tliree brothers, Ghansham, Puran and Bhichak. Puran died leaving a 
widow named Talwandi. Talwandi gave a 4-pie share in a village 
which had belonged to lier husband to lier nephews Gauri and Ram 
Saran, sons of Bhichak, each of the donees getting two pies. Gauri 
transferred his two-pies to Janki Pande, tlie respondent to this appeal. 
After the widow’s death the sons of Ghansham brought a suit against 
the transferees, Janki Pande and Ram Saran, jointly, claiming two-pies 
out of the four-pie share wliicli iuid been conveyed away by Talwandi. 
Tliey got a decree jointly against Janki and Ram Saran for possession of 
two-pies. In pursuance of this decree the decree- holders got their names 
entered in lien of Janki’s, as in possession of the two-pie share which lie 
had received from Gauri. Thus one of the two judgment-debtors satisfied 
tlie wliole of the decree, and Ram Saran contributed nothing towards it. 
The suspicion cannot hub arise that the decree-holders exempted the share 

• Second Appeal No. lOU of 1894, from a deorco of Kunivar Mohan Lai. Subordi- 
nate Judge of Gorakhpur, dated the 28th Juno, 1894, reversing a decree of Babu Ram 
Chandttt Chaudhri, Munsif of Dooria, dated the 23rd February, 1893. 
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of Ram baran, who was theii' cousin, and took the whole from Janki, who 
was an outsider. This, the decree hein-' witliout specification, they were 
entitled to do. Janki has now hrouLtht wliat is really a suit for con- 
tribution aijiiinst his co-judgniont-dehtoi, Ram Saran, claiininj* to recover 
[107J from him a one pie share. He has got a decree from the lower 
appellate Court. Against this decree, Ram Sarau appeals. The ground 
upon which the decree is impugned is that the piaintitfs .suit would not 
lie with reference to the terms of s. 241 of the Code of Civil Proce- 
dure. In my opinion, this plea cannot he sustained. The decree has 
passed beyond the stage ot execution. The Court wiiich passed tiie decree, 
so far as that decree is c )ncei rir-(l. is functus officio, arnl, this being so. the 
terms of s. 244 will not apply — see the case of P'akar-uchdin Maho- 
v^d Ahsan v. J he OOictnl Trustee <>/ lienon! (1), So far as the execu- 
tion of the decree is concei ned, the plaintitl liore could have no cause 
of comidaiut. The decree being pas.sed against the judgment-debtors 
jointly, it could not he contended I>y him that there was any defect in the 
execution proceedings. The learned vakil for ihe respondent also 
lefers me to the cases of Aziz'iid-di}i flosscni v. liaiuanutfra i?m/ (2), 

I urmessuiei' Pershnd idura^n Sumtt v. Jfuiki I\.o(u‘y and a recent case, 
Biru Mahata Hhuumn Chum Khairas f4), in which it was held tliat, 
provided a suit, tlie institution of which is prohibited by s. 244, is 
instituted in the Court which would have to deal with an application 
under tliat section, tliis is a mere defect in form and there is no real want 
of jurisdiction. But it is unnecessary to lely on Ibis ground, for I liold 
this was not a case in which an application could have been made under 
s. 244. Tlie aj)j)eal fails and is dismissed with costs. 

Appeal dismisse j. 


18 A 107^15 A.W.N. (1895) 242 

REVI8IONAL CRIMINAL, 
Before Sir John Edf/e, Kl., Chief Justice 


Hira Lal {Apfdicant) i\ SaHEB Jan {Opposite party):'' 

l2tul December, 1895.] 

Criminal Procedure Code. a. for maintenance -Peraon nqaimt whom 

order is &oit(iht a competent witness on his own behalf 

A person atfHiiiRt whom an order for maintenance under 8. 488 of the Code 
of Criminal Procedure ni sought i.'i a competent witness ou bis own behalf in 
such pmceodiogs. 

The facts of this case sufiiciently appear from the judgment of tlie 
Court. 

[108] Mr. Amir-ud-din, for tlie petitioner. 

Mr. Howard, for the opposite party. 


JUDGMENT. 


Edge, C.J.— This is an application to revise an order in bastardy 
on the ground that the Magistrate did not examine some of the applicant's 
witnesses. The woman’s case is that she had been kept by the applicant 
01 two years, and when she became in the family-way by him he turned 
out__o^f doors. SJiejj^oved ^at she had been kept bv him ; that she 


(1) 10 C. 538. 


• Criminal Revision No. C26 of 1895, 
(2) 14 C. 605. (3) 19 W. R. 90. 


(4) 22 C. 483. 
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1895 had been turned out of doors : and that the applicant was the father of 

I.'RC. 2. her cliild. Now there were two people wlio inust have known wlietlier 

tliis man and this woman had had connection at or about the tune 

REVI- ^vhen the child might have been conceived. These two people were the 

SIGNAL mother of the child and the applicant, whom she alleges to be its 
(htIMlNAL. father. She gave her evidence. He could liave tendered himself as a 
— witness in his own behalf, hut he carefully avoided going into the witness- 
18 A. 107= tried by evidence to prove what I may call an argumentative 

15 A.W.N. PJq wanted the ^Fagistrate to infer that he could nob have kept the 

11898) 242, connection with her, because he was a Hindu and she was 

a Muhammadan, and he would be [liable to be out*casted for keeping a 
Muhammadan woman. 

The material question was — had he connection with the woman about 
the time when the child might have been conceived? — not whether he 
would he liable to be outcasted if he had. The man could have given evi- 
dence on oatli if he had chosen to do so. He merely relied on the answers 
given by him to questions put by the Magistrate, and on evidence which he 
called. It is contended that if the Magistrate had examined all the wit- 
nesses he would have found that the woman was of bad character. 

woman may l)e of had character and yet be entitled to an order for 
maintenance of her illegitimate child if she proves that the man against 
whom she proceeds was the father of the child. 1 am not informed that 
there is any aflidavit to show that any witness who was not examined 
was prepared to say on oath that he himself was the father of the child. 
There is no suHicient ground for interfering, and I dismiss the application. 

18 A. 109 = 16 A.W.N. '1896) 7. 

[i09] APPELLATB CIVIL. 

Before Mr. Jnalice Banerji ami Mr. Justice Aikvian. 


Ghulam Kadir Khan and others {Plaintiffs) v. Mustakim 
Khan and others {Defendants).'^ [3rd December, 1895.) 


Act No. IV of 1882 (Transfer of Property Act) s. 95—MorUiage-Suil for payment 
of )nortgage money or foreclosure— Non-joinder of persons interested in the mort- 
gaged p-operty, effect of—Apjval^Plea taken for first time in appeal 

Tbe non-joinder in a suit to which Chapter IV o( Act No. IV of 1882 applies 
of a person interested in the mortgaged property within the meaning of 8. 85 
of that Act, and of whoso interest the plaintiff has notice, is a fatal defect in 
the suit, unless cured by tbe action of the Court under s. 32 of the Code of 
Civil Pro''ediire ; and where such non-joinder is brought to tbe notice of the 
Court iho Court will give effect to the objection and dismiss tbe suit, even 
Lhniigh such objection be raised for the first time in appeal. Mat.i Oiti Kaso- 
dhan v. Kasim Husain (1). Janki Prasad v. Kishm Dat (2h and Bhxwanx 
Vrosndw Kallu (3). referred to. 



3 Ind. Cas. 291 (293); R.. H GL.J. 630 f534) 12 Inl. 
fi C.W.N. 423 (4251 ; 12 C W.N. 911 (913) ; 13 Ind. C.iSJ. 197 
RG; 3 L.B.R. 241 ; 1 O.C. 53.] 


Cas. 155 (157) ; 
(198) =9 A.L.J. 


Thr facts of this case are sufficiently stated in the judgment of tlie 
Court. _ _ 

’ First Appeal No. 197 of 1893, from a decree of Panlit RijnaMi, Subordinate 
Judge of Morndabad, dated the 25th May 1893. 

(1) 13 A. 432. (2) 16 A. 478. (3) 17 A. 637. 
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Ml. T. Con/an and ^fiinshi Madho Prasad, for the appellants. 

Mr. AMul Maiid and Rabu Joqindro yjath Chaudhri, foi- the res- 
pondents. 

JUDtarENT. 

BaxER.TI and Aikman, JJ. — The appellants in the suit out of which 
this appeal has arisen were plaintiffs in the Court below. They brou-ht 
the present suit on the basis of a mort;^age-deed, dated the 14th of ^ray 

luco subsequent instrument dated the l‘2th of April 

They alleged that they held a mortgage bv conditional sale over 
the property of the respondents, and they prayed that the defendants be 

directed to pay to tliem Rs. 2,270 on account of the principal mortgage 

I account of interest, after giving credit for 

Ks. j..j/u. which they admit they liad received as interest ; that in the event 
ol tile defendants failing to pay the aforesaid amount, they he [llO] 
declared foreclosed of their right of redemption, and tliat the plain- 
tirts be put in iiossession of the said pi-operty. The suit was dismissed hv 
the Court below. The learned vakil for the respondents has contended 
that the decree of the Court below is a right decree inasmuch as upon 
their owii plaint the plaintiffs failed to comply with the requirements of 
section S.) of Act No- I\ of 1H82, and conseipientiy their suit has been 
])iopeii,v dismissed. The list A attached to the plaint shows that a part 

0 the proiieHy claimed is in the possession of one Amirzada, a prior 
mortgagee. That person has not been joined as a defendant. It is urged 
that Aniirxada was a necessary party to the suit, and the omission 
to implead her was fatal to the suit. The objection was not. it is true 
laised m tlie Court l.elow, but having regard to the opinion expressed 
hy the majority of the Judges of this Court in three Full Bench cases 
Nve feel that we are bound to give effect to the objection, although’ 

It has now lieen raised for ihe first time. Section 85 of Act No. IV 

01 188. roquires that all jiersons having an interest in the pro- 
perty comprised m a mortgage, of whose interest the plaintiff has 
notice must he joined as parties to any .suit relating to such morWage 
brouKh umler the fointh chapter of the Act. The present suit is a suit 
undei that chapter. an<l unon the admission contained in the plaint 
Amirzada has sin interest in the property compri.sed in the mortga^'e’ 
Amirzada was therefore a necessary party to the suit within the meanino 

0 t\7^Cn t'l ) Kasodhav v. Kazim. Hasain (l) the majority 

of this Court held that the omission to join as a party a person who was 

a necessary party to the sui-: was a fatal omission hy reason of which 

the suit of the plaintiff was liable to dismissal, and this notwithstanding 

the provisions of section :U of the Code of Civil Procedure. At page 4G5 

of the leport the learned Chief Justice observed as follows:—'‘Notwitli- 

that Code. I am of opinion that we must act 
ipon tlie imperative words in section 85 of Act IV of 1882 ” * 

litipnts should he made to know and' feel that 

1 wt \Mtfi, and that in such a case as this Chapter IV of Act TV nf iftfto 

must not ignored and treated as a de.d letter" SectL 85 wa7advi,LTv 
No Tv of pieventing multiplicity of suits, introduced into Aei 

that n-n, nl? ; as I would, on 

tijh^view three other leainod Judges of this Court concurred In 
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another Full Bench case — Janki Prasad v. Kishen Dai (l) — it was stated 
in the judgment of the Full Bench, that the object of section 85 of Act 
No. l\ of 1882 was to compel any person suing on a mortgage to bring 
into one suit, so far as he bad notice of their interests, all persons 
interested in the property, so that in one suit, instead of in several, the 
rights and interests of the diHcrcnt persons interested in the mortgaged 
property might l)e ascertained, protected and dealt with. The result of 
the system which obtained previously to Act No. IV of 1882 was that 
mortgaged property, wlien sold in execution of a decree, seldom fetched 
anything like its value, and that was a result only to be expected from the 
uncertainty of the title obtained under a decree for sale under the system 
then in operation." In the Fidl Bench case of Bhaioani Prasad v. Kallit (2), 
the learned Chief Justice observed as follows in his judgment The 
word ‘ must ’ is one of the strongest words of compulsion which a Legisla- 
ture can employ, and Courts are, in my opinion, bound to give effect to it 
and not to ignore it and its significance.” In another part of the same 
judgment he said Section 85 is highly imperative and it is 
the duty of a Court to dismiss a suit brought and attempted to be main- 
tained by the plaintiff in contravention of that section, “ * but the Court, 

if it sees fit so to do, may add necessary parties under section 32 of 
Act No. XIV of 1882." This view was concurred in by the majority 
of;the Judges constituting that Full Bench. We have thus an expression 
of opinion by a majority of the Judges of this Court regarding 
the imperative nature of the provisions of s. 85 wliich we, as a 
[112] Division Bench, are bound to give effect to. According to the 
opinion of the learned Judges to wliich we have referred, when a suit is 
brought in contravention of s. 85. it is the duty of the Court to dismiss the 
suit, unless it chooses to exercise the discretion vested in it by s, 32 of the 
Code of Civil Procedure, and to bring upon the record the party omitted 
from the suit. In this case the plaintiffs having failed to join as defend- 
ant Amirzada. of whose interest on their own showing they iiad notice, it 
was the duty of the Court below to dismiss the suit in accordance with the 
Full Bench rulings referred to aliove. We. as an appellate Court, ought 
now to do what the Court below ought to have done in the first instance. 
We have been asked to exercise our powers under section 32 of the Code of 
Civil Procedure, and to add Amirzada as a party to the suit. We are of 
opinion that we should not be justified in complying with the request of the 
learned counsel for the anpellants. The apnellants, as we have said at the 
outset of this judgment, claimed, in lieuofRs. 2.270 advanced by them, a 
sura of Rs. 25,000, although they have already realized more tlian the prin- 
cipal amount lent by them : they are therefore persons wlio are not entitled 
to the sympathy of the Court. In the next place the addition of Amirzada 
as a party at tliis stage of tlie proceedings would necessitate the amend- 
ment of the plaint in some respects, and might involve a fresh trial of new 
issues. We are therefore of opinion that this is not a case in which we 
sliould exercise the discretion vested in us by section 32 of the Code of 
Civil Procedure, The plaintiffs having violated what has been held to be 
tiie imperative requirement of the law, their suit should have been dis- 
missed on this ground. We dismiss the plaintiffs suit, and, confirming 
the decree below, dismiss this appeal with costs. 

The objection under section 561 of the Code of Civil Procedure is not 
pressed. dismissed. 


(1) 16 A. 478. 


(2) 17 A. 537. 
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18 A. 113-16 A.W.N. '1896) 8. 

[il3] APPELLATE CIVIL. 

Bc/nfc ^11- John Kdijc. h't.. Chief Justice, aiui Mr. Ju.<it/<:c Burkitt. 

GaN((.\ PpasaI) [Dcjcmlant] r. CurNNI Lal {PLuntiff). 

[(Jth Ducoiiiljor, lS9*j.J 

ilorOjatie Mort-in.ic bii i>!orni-iijee (’t iim rnjiih os-'<ucli but utihnat a^hinnuunt^Uiiikh 

of bub-morbjaijcc fls 'Ohnual iuorttjn'fve 

R and others m-ji t^accd ccrum iniinovcabirt property lu N. K. N. K. madu a 
sub-toortguRc to C. L. purportinj;’ tf> inorL^H^>u to him bis riphls as morlLMCct’ 
hut without assii-umf' bis inortt>.i«c to C. L. Upon this title C. L. sued for 
of the property mortgapjid by R. and others to N. K. 

Beld that C. L. was not entitUd to bring the property mortgaged to N. K to 

sale, but at most to obtain a deeteo for money against N, K., in execiitiou of 

which he might possibly have attached, if it had not been paid ofl, the morlcacc 
held by N. K. ^ 

[OveiTuled. 2yA.385-l A.L.J. iTa^A.W.N. (l'J07) ‘J1 = -2 M.L.J. 218- Dias. 2n 
M. 3b (3'J) : 10 C.LJ. -170 = 4 hid. Gas 433:5 O.C. 311 ; U.B.R. (J'J0i>) 3rd 
'.T. Sub-Mortgag;. p. 1; N.F..yu.C. 233; F.. A.W.X4. (1U0IJ163:R 20 A I'i 

• 22) ; 25 A. 1(5 ; 27 A. 172-2 A L.J. 1G2=A.\V.N. (l‘J05) 68 ; 27 A. 511=2 A 
L.J. 134 — A.W.N. ()b05) 7(3 : 0 hid. Gas. 054 |665i ; 'j G.L.J. 42U (431) = 2 Ind 
Cas. 0-15 IG40J ; i'.h.K. (J'JOOJ 2iy.] ‘ 

The [acts of this case are us lollows : — 

Kupa and others, or their predecessors in title, had mortgaged certain 
inimovoable property by two mortgages, dated the 21st of July 18G9 and 
the 18th of February 18Vd. to one Nand Kisliore. NanJ Kishore by a 
bond dated the llfch February 1390 purported to mortgage his rights as 

mortgagee under the said mortgage to Cbunni Lal for Ks. 290. On the 

18th of July 1892. Cbunni Lal instituted a suit against Nand Kishore and 

the mortgagors for recovery of the money advanced by him, with interest 

by sale of the mortgaged property, and he also applied for an injunction 

to restrain the mortgagors from redeeming the mortgage. The injunction 

prayed for was granted, but meanwhile, on the same date that the suit of 

Ghunni Lal was instituted, the mortgagors redeemed the mortgage in 

favour of Nand Kishore and made a fresh mortgage in favour of one 

(janga Prasad. Ganga Prasad was accordingly made a party as defendant 
to the suit. 

In answer to this suit Nand Kishore pleaded that the mortgage had 
been redeemed and was no longer subsisting ; the original mortgagors raised 
a similar plea, and also pleaded that they had no notice of the j)laiutitl’s 
debt. Ganga Prasad, the subsequent mortgagee, pleaded that he had acted 
m good faith and without knowledge of the plaintiff’s debt. 

Court of first instance (Munsif of Khurja) gave the plain- 
tiff a decree under s. 88 of the Transfer of Property Act for sale of the 
mortgaged property. 

The mortgagors and the second mortgagee appealed, and tbo lower 
appo.Iate Court (Subordinate Judge of Meerut) dismissed the appeal. 

The defendant Ganga Prasad appealed to the High Court. 

Pandit Moti Lal, for the appeilant. 

Munshi Gobiiid Prasad, for the respondent. 


Sewiid Appeal No. 1259 of 1893 from a decree of Rai Pandit lodar Nara.in aaA! 

tional Subordinate Judge of Meerut, dated the 25th May 1893. confirminc -i 

Maulvi Muhammad Abdui Latiff, Munsif of Khurja, dated the 16th January 1893 
[In 1C A.W.N. (1896) 8, this case is cited as Second Appeal No, 1255 of 1893 Ed j 
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JUDGMENT. 

Edge, C.J., and Beukitt, J. — Kupa and others mortgaged immove- 
able property to Nand Kishove. Nand Kishore made a sub-mortgage to 
Chunni Lai, the present plaintilf, Le., purported to mortgage to him his 
rights as mortgagee, but did not assign his mortgage to him. Chunni Lai 
has brought this suit for sale of the property mortgaged by Kupa and 
others ; in other words, he seeks to get the debt due from Nand Kishore to 
him paid by sale of the properly of Rupa and others, who vvere nob bis 
mortgagors. Ho has obtained a decree for money against Nand Kishore, 
and he has also obtained a decree for sale of the property mortgaged by 
Rupa and others. Ganga Prasad, who was a party to the suit, was a 
mortgagee of some of the lands from Rupa and others subsequent to the 
mortgage to Nand Kishore. Ganga Prasad has paid off Nand Kishore’s 
mortgage and has thus become sole mortgagee of the lands in question 
as (ar as the parties to this suit are concerned. He has appealed 
against so much of the decree below as was a decree for sale of the 
property mortgaged by Rupa and others. It is inconceivable to us 
how any Subordinate Judge could have given the plaintiff a decree for 
sale under s. 88 of Act No. IV of 1882 of property which was not 
mortgaged to him. The sole right of Chunni Lai was to get a decree 
tor money against Nand Kishore, and then under that decree be might 
possibly have attached, if it had not been paid off, the mortgage held by 
Nand Kishore. The granting of a decree for sale is not the only extra* 
ordinary part of the decree of the Court below. The Court actually made 
an order for an injunction restraining the mortgagors from discharging 
by payment the mortgage which they bad made. We fail to see upon 
[H5] what principle any such order could have been made. We dismiss 
the appeal with costs, and set aside so much of the decree below as decreed 
a sale and an injunction. 

Appeal dismissed. 


18 A. 113=19 A.W.N. (1896) 243. 

APPELLATE CIVIL. 

Before Sir John EdiKy Kt.. Chief Juslice, and Mr. Justice BurkUt. 


Najju Khan {Plaintiff) o, Lmtiaz-UD-din {Defendant).'^' 

[6bh December, 1895.] 

— hghls of co^sharers as to erection of buildings on joint land. 

One of several joint-owners of land is not entitled to erect a building upon the 
joint properly without the consent of the other joint owners, notwithstanding 
that the erection of such building may cause no direct loss to the other joint- 
owners. Shadi V. Anup Singh (1) referred to. 

[DUb., 30 0.901 : 4 C.W.N. 788 ; F., 5 A.L.J. 99 = A.W.N. (1908) 19; Appr.. ISA. 361 
(363); R., 2 A.L.J. 4&5 ; 20 A.W.N. 65 ; 20 A.W.N. 191 ; 3 M.L.J. 167 (168) ; 33 
P.R. 1901 = 71 P.L.B. 1901.] 

The facts of this case appear from the order of reference made by 
Banerji, J., which was as follows : — 

* Second Appeal No. 1266 of 1893, from a decree of Pandit Baj Nath, Subordinate 
Judge of Moradabad, dated the 17th May 1693, modifying a decree of Babu Sbeo Prasad. 
Munsif of Bijnor, dated the 14th December, 1891. 

(1) 12 A. 436. 
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This appeal relates to a certain huildinj^ called a achdan, which the 
respondeat has erected upon land holonj^infi jointly to him and to the 
appellant. ^ The lower appellate Court has found that the building was 
constructeu without the aotjuiesceoce of the appellant, bub it has dismissed 
his claim for the removal of the building and for the restoration of the 
site to Its former position, on the ground that the appellant has not proved 
any substantial injury. The Subordinate Judge has not referred to any 
authority in support of his view, but he had evidently in bis mind the 
ruling of this Court in Vanis liam v. Shcrjit (1). The soundness of 
the proposition laid down in that case was questioned at least in the 
judgment of the learned Chief Justice in the Full Bench case of Shadi v. 
Amii) bintjh (2). The question being one of importance, and having regard 
to the rulings referred to above. I deem it desirable that this case should 
go before a Bench of two Judges.” 

Pandit J/of/ Lai, for the appellant. 

The respondent was not represented. 

JUDGMENT. 

EUGl!;, C.-I., and BuHKiTT, J. — One co-sharer erected a now building 
on some common land without the consent or acquiescence [ll6]of 
other co-sharers. One of the other co-sharers has brought this suit to 
have a mandatory injunction for the demolition of r,lio building. The suit 
was resisted upon the ground that the land was not joint. This part of 
the claim to which we are refen ing was decreed by the first Court. On 
appeal, the Subordinate Judge dismissed the suit so far as this part of the 
claim IS concerned ; the other part of the claim had been dismissed by the 
erst Court and from that there was no appeal. 

-Tk Q^u appeiiled from the decree of the Subordinate .ludee 

Ihe Subordinate Judge was of opinion that, although the land was com- 
mon land held jointly by the co-eharers, the defendant’s new building did 
not cause any direct loss to the other co-sharers. That is not the point in 
our opmion. The law provides a legitimate means by which any co-sharer 
may obtain partition. The law does not favour one co-sharer adversely to 
the other co-sharers making a partition in his own favour, and selecting 
the portion of the land he likes by erecting a building upon it. This case 
18 within the principle of the decision in Shadt v. Anup Snii/h (2) We set 

aside the decree of tho Court below with costs in both Courts and restore 
and confirm the decree of the first Court. 

Appeal decreed. 


ISA. H6 = 16 A.W.'n. (1896) 11, 

REVISIONAL CRIMINAL. 

Before Sir John Edge, Kt,, Chief Justice, and Mr. Justice BurkiU. 


Buddhu V. Babu Lal. [9th December, 1895.] 

Co^ie). s. m-Crirninal breach of tru.t^Coii 
vxctwn for trimiiial breach of trust on a rjeneral deficiency in accounts. 

HeW that a person accused under s. 409 of the Indian Penal Code minht 
be l egally convicled of the oflence dedned in that section on proof of a geS 


(1) 9 A. 661. 


■ Criminal Revision No. 621 of 1895. 
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1895 deficiency in his Hccounts, and ihat it was not necessary that the receipt of and 

_ , ^ - non-acenuntioR for specific items should bo charged and proved against him, 

Queen-Empress V. Kellie {^) 

REVI- [Not Approved. 2 C.W.N, 3a;(346);R.. 33 A. 36 (40: = 7 A.L.J. 397 = 11 Cr.L.J., 

442 = 7 Ind. Gas. 186.) 

SIGNAL 

Criminal. this case one Babu Lai bad been convicted of tho offence under 

— s. 109 of the Indian Penal Code by a first class Magistrate of 
18 A. 116= Allahabad, and sentenced to six months’ rigorous imprisonment [117] and a 
16 A.W.N, t 3 DQ of 1 ^ 3 , ,j 50. or in default to one year’s rigorous imprisonment. It 
(1896) 11. appears that the complainant. Buddhu Lai. was a grain merchant and tho 
accused was his agent for the sale of grain, paid by Buddhu Lai at the rate 
of Rs. oner mensem. The charge against Bahu Lai consisted of three 
counts. Tne first was for the misappropriation of Rs. 600-10 said to bo 
due, after certain deductions, upon a balance of accounts struck in 1952 
Sambat. The second was in respect of an item ofRs. 127*15-3 for debts 
due from before 1919 Sambat. The third was in respect of an item of 
Rs. lG-8 for the rent of a house said to have been received by Babu Lai 
for his master and not paid over in full. Tho Migistrate after examina- 
tion of the account books of both parties found that the charge was proved 
as to the second and third counts, and as to the first was proved to the 
extent of Rs. 393-11-9, and accordingly convicted and sentenced Babu 
Lai as above indicated. 

Babu Lai appealed to the Sessions Judge, who, after remarking on the 
fact that each of the sums charged against the appellant was not a single 
sum misappropriated at a definite time, but was made up of various items 
received from time to time and not accounted for, acquitted the appellant 
on the ground that a charge of this nature was bad in law. 

Buddhu Lai thereupon applied to the High Court for revision of the 
order of acquittal. 

Mr. A. E. Eyves, for the applicant. 

Mr. G. P. Boys for the opposite party. 

JUDGMENT. 

BdIjE, C.J.. and BURKITT, J. — A Magistrate of the first class con- 
victed Babu Lai on three charges of the offence punishable under s. 409 
of the Indian Penal Code, and sentenced him accordingly. Babu Lai 
appealed to the Sessions Judge, and the Sessions Judge, as we uuderstand 
his judgment, was of opinion that Babu Lai was not in law liable to be 
tried, "on the aggregate of numerous alleged ofl’ences.” We do not quite 
understand wbat the Sessions Judge precisely meant by that, but we surmise 
that he may have thought that a man could not be convicted of the offence 
under s. [118] 409 of the Indian Penal Code in respect of the deficiency 
proved on an aggregate of several amounts received by him for his employer. 
There were in fact three specific charges on which the Magistrate had 
convicted Babu Lai. We are aware that it has been considered by some 
that a charge of embezzlement should be confined to a specific sum receiv- 
ed and not accounted for. Where it is possible to prove that a specific 
sum received has been embezzled, the charge should be confined to that 
particular item, but v^here an agent or servant has received over a period of 
time several sums on behalf of his employer, and has, during the same 
time, expended moneys on behalf of or made payments to his employer, but 
still a deficiency was left, for which the agent or servant would or could 


(1) 17 A. 153. 
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not accounfe, it; might be impossible to fix him with the embezzlement 
of any one particular item received by him, although, taking the 
items proved on both sides of the account and his course of 
conduct, it might be obvious that he had embezzled a large sum of 
money, namely, the dillerence between the amounts received and those 
expended and accounted for. The question as to whether an accused 
person can be charged with criminal breach of trust in respect of a general 
deficiency has been dealt with by our brother Aikman in Queen- Empress 
V. Kellie 11). With liis judgment in that case we entirely agree. The 
accused does not appear to liave been prejudiced by three charges as to 
general deti. fancies having bean tried together, and consequently section 
537 of the Code of Criminal Procoduro would apply. The learned Sessions 
Judge was probably not aware of the judgment of our Ijrother Aikman to 
which we have referre*!. and consequently went wrong in law. We set 
aside the order of the .judge, and direct him to proceed with the trial of 
the appeal before him of Babu Lai, according to law. We direct a warrant 
to issue for the arrest of the accused. The warrant will direct that he he 
brought before the Court of the Sessions Judge, and the Sessions Judge 
may commit him to prison pending the disposal of the appeal or may 
admit him to bail. 


18 A. 119 = 16 A.W.N. (1896), 9. 

[119] KEVJSIONAL CIVIL. 

Before Mr. Justice Blair and Mr. Justice Burkiit. 


Jawahir Singh and .vnother {Applicants) v. Deiu Singh 

AND OTHERS {Opposite parties).'' 1 11th Dtcemher, 189.j.] 

Civil Procedure Code, ss. ■'>.'^0, o58. 568, 6J‘2 — Dismissal of apjjenl '-for default of 
prosecution," appellant and his pleaders being present—Jiefusal to ransiate avoeal 
— Hemedy of appellant lievision. " 

A Civil appeal was teing heard before a Subordinate Judge, the appellant and 
two pleoders on bis bobaif being present. During the argument, one of the 
pleaders was called away to another Court and remained absent, and neither 
the other pleader nor the appellant was in a positir n to continue the argument 
the Subordiinic Judge passed an order, purporting to be under s. 55C of the 
Code of Civil Procedure, dit-niisfing tbc appeal “for default of prosecution.” An 
application under s. 558 to rcinMate the appeal was rejected. The appellant 
appealed under s. 6S8 to the High Court against the order under s. 558 UAd 
that no such appeal lay, as the Older in question could not have been made 
under s. 556. But the appellant was allowed to apply in revision under s. 622 
against the order under s 556, and upon that application it was held that, the 
Court below h.id acted illegally and with material irregularity in dismissing the 
appeal for default under s. 550. ° 

[F., 17 C. P.L.R. 3; 8 0.C. 261.] 


The facts of this case are as follows : — 

The applicant here was appellant in an appeal pending before the 

Subordinate Judge of Meerut. When the appeal came on for hearing the 
appellant himself and two pleaders on his behalf were present in the Court 
of the Subordinate Judge. One of the pleaders opened the case, hub \n a 
short time was called away to attend to a case before the District Judge 


Application in connection with First Appenl No. 37 of 1895, from an or 
Maulvi Biraj.ud din, Subordinate Judge of Meerut, dated the 6tb January 1896 

(1) 17 A. 153. 
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He went to the Judge's Court find asked the Judge to postoone the case 
pending before him, but the Judge declined to do so. The Subordinate 
Judge meanwhile, after waiting some little time for the pleader to return, 
called up the other pleader for the appellant, or the app-^Ilant in person,’ 
to support the appeal, and, when each of them declared his inability to do 
so, dismissed the appeal for the default of prosecution. 

The appellant applied to the Subordinate Judge for restoration of the 
appeal to the list of pending appeals. The Subordinato Judge, however, 
dismissed the application, holding that, upon the facts as stated above’ 
there was not sufficient cause shown for restoration of the appeal. 

[120] Against this order the appellant appealed to the High Court. 
When tliis appeal wa.s called on the Court dismissed it holding that the 
appeal in the lower Court had not been dismissed for default; but the 
appellant was permitted to tile an application for revision of the Subordi- 
nate Judge’s order dismissing his appeal. 

Pandit Moti Lai, for the appellants. 

Mr. T. Conlaii, Pandit Bishambar Nath Bandit. Sundar Lai, lor 
the respondents. 


JUDGMENT. 

Bl.mh and Burkitt. J.T. This case came before us at first as an 
appeal under s. 588 of the Code of Civil Procedure from an order passed 
under s. 558, refusing to rea Jmit an appeal which had been dismissed 
under s. 556. At the hearing, however, it became immediately evident 
that the appeal could not be supported, as it was shown that the appellant 
and his pleaders were present when the appeal was called on for hearing 
in the lower Court. We therefore dismissed the appeal, and at the same 
time we allowed an application to be put in by the appellant under section 
622 of the Code for revision of the order below by which his appeal had 
been dismissed. That application having been admitted has now been 
beard, and we are of opinion that it must be allowed. It was contended for 
the opposite party, that the appeal was dismissed on its merits. That, 
however, clearly ^yas not so. From the terms of the order of the Court 
below on the application for readmission of the appeal, and from the pro- 
ceedings which then took place, it is evident that tbe Subordinate Judge 
intended to pass, and did pass, and believed he was passing, an order 
under s. 556 by which he dismissed the appeal for default. The 
words he used were-" for default of prosecution,”— but. as the appellant 
and his pleaders were present, and as one of the pleaders had addressed 
the Court, though, no doubt, he went to another Court soon after the 
commencement of his argument and did not return, and the other pleader 
refused to address the Court, we are of opinion that the Court below was 
wrong and acted [l2l] illegally and with material irregularity in dismiss- 
ing the appeal for default under s. 556. 

We therefore allow this application, and, setting aside the order of 
the lower Court dismissing the appeal for default, we direct the record to 
be returned to the Court below with instructions bo pass a legal order, 
namely, one simply dismissing the appeal without adding the words 
" for default ” or " for default of prosecution.” We make no order as to 
costs. 

Apj)Hcation allowed. 
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18 A. 121 = 16 A.W.N. fl896) 12. 

APPELLATE CIVIL. 

Before Sir John Eihje, Kt.. Chief Justice, and Mr. Justice Burkiti. 

BhAWANI PiCASAl) AND AND'J'HKi: {VltUn(ifl.s) V. OlIULAM MrilAJIMAD 
AND OTIIKKS {Defendants). [j:jth Dcconiboi-, IBOo.] 

Act jso.Xll P/ j.ssi (.V II P. Rent Act), s, ~ Kspyoprictarji leyinni-.E.ri}rouri(Starif 
tenancy arising on sale of yarl of (he zamindar s share. 

In order that the piovisi.nn of s. 7 of Aet No. XII of 1881 may come 
into oper.Ui'.n It i.s uoi n. .-e,-.v.ry thtl tbe zaniind ir should lose or p irt with bis 
proprietary riRhts ir> re-^pect of the whole of bis ictere.st in the viahal. 

[Appp.. 22 A. 205 (20SI.] 

In this ca^o fche plaiotitls-appellanfcH purchased l-i annas out of a 16- 
anna loahanrom the predecessor in title of the defendants- resoondents 

who retaiMo.l the romhining annas in liis possession. The piaintids 

subsequently sued the represontativos of their vendor in the Court of a 

Munsif for joint proprietary posses.siou of a certain prove belonging to the 

mahal in (]uestiou and for damages on account of fruit appropriated hy the 

tiefondants-respondeuts. The dofundants pleaded that the land in suit 

was their sir and that the suit wa-; not cognizable hy a Civil Court. 

Che Court of tir..t instance {Munsif of AllahabaJj found that tho land 

was .v/rof tho defeiuiauts of which they had become ex-nropriotary 

Lenauts. and that consecjuently the suit was not within his jurisdiction’ 
aoi] he dismissed it. 

On appeal by tho plaintilis. tho lower appellato Court (District Judge 
of Allahabad) dismissed the appeal, on the Hmling [122] that the defend- 
ants were cither pioprietors or cx-proprietary tenants and that in cither 

event on tho case as framed Ijy the plaintiffs a Civil Court had no iuris 
diction. •' 

The plaintiffs appealed to the Fligh Court. 

Munshi Ravi Prasad and Pandit Sundar Lai, for the appellants. 

Ml. L. Couian and Maulvi Muhviud Hasan, for the respondents. 

JUDGMENT. 

Edge. C. J.. and Burkitt, J.~The plaintiffs in this suit purchased 
fourteen out or sixteen annas owned by tho defendants iu a village. Thav 
brought their suit to obtain possessioo of a portion of the sir land in the 
village, which had been held hy the defendants as sir at the time of sale 
Ihey have relied upon a ruling of the Board of Revenue of these Provinces 
according to which, if it is correct, s. 7 of Act No. XII of 18B1 can 
never apply so long as the zamiudar retains tbe minutest fraction of his 
proprietary right iu the village, all of his interest in which except such 
fraction he has sold. As we have understood, tho Board of Revenue’s 
decision, that Board considered that the section only apnlied when tbe 
zammdar lost or parted with all bis proprietary rights and ceased to have 
any proprietary rights in the village. The object of the Legislature in 
enacting s. 7 was to provide some sort of protection to proprietors 

private contract or auction 
Bal e, ihe Legislature inte nded that suoh proprietors should not be cast 

Second Appeal. No. 120) of 189.3. from a decree of F.E. Elliot Psn n; f • . 
Judge of Alliih.-ibad, dated tbe -iCtb bcplombcr 1893, confirmme a Vi 

Banerji. Esc,.. Muneif of MUb-^h^d, dated the 12tb July 1893. 
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on the world, but should still be left with some interest in the lands which 
they had held as their sir. It accordingly enacted that they should 
become exproprietary tenants of the sir land held by them at the time 
when their proprietary rights were lost or parted with. The Legislature 
also further favoured such proprietors by enacting that the rent payable by 
them should be 4 annas in the rupee less than the prevailing rate payable 
by tenants at will for land of similar quality and with similar advan- 
tages. 

If we were to read this section and apply it as it was read and 
applied by the Board of Revenue, the object of the Legislature would 
be frustrated by an evasion of the statute. One is well [123] aware 
that attempts are frequently made to evade the effect of s. 7, and we 
should ho opening a door through which it would be possible for such 
evasions to become general in these Provinces. All that would be necessary, 
if the ruling of the BparJ of Revenue is correct, to prevent the arising of 
exproprietary rights would be for a purchaser on a sale from a ^iemindar 
to leave with the zemindar the minutest fraction of the proprietary rights 
which he had. He would still be a proprietor, no matter how small the 
fraction was, and, according to the Board of Revenue, s. 7 would not 
apply, although the proportion of sir represented by the fractional interest 
remaining in the zemindar might be represented by the one hup.dredth 
part of a bigha. Further, according to tiie Board of Revenue, that one- 
hundredth part of a bigha would be the only scrap of land in the village 
of which the unfortunate zamindar could ever become an ex-proprietary 
tenant. That could not have baen the protection which the Ljgislature 
intended to afford by s. 7. The first Court dismissed the suit. The 
lower appellate Court dismissed the appeal. We dismiss this appeal and 
confirm the decrees below with costs. 

Appeal dismissed. 


18 A. 123 = 16 A.W.N. (1896) 13. 

APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice, and Mr. Justice BurkUt. 

DeBI Prasad {Plaintiff} v. Baldeo {Defendaiit}.'' 

[I3th December, 1895.] 

Civil Procedure Code, s. 276 — Execution of decree — Attachnent-^Lease of property 
under attachment 

Held that a zir-i-peshgi lease and an ordinary agricultural lease made by a 
judgment-debtor of property under attaohmeot were .alienation? which were void 
by reason of the prohibition contained in seotiou 276 of the Code of Civil Pro- 
cedure. 

[Appr., 20 A. 349 (351) ; R., 17 C-L J. m (386) = 17 Ind. Cas. 1 ; 13 O.P.L.R. U5 ; 
15 O.P.L.R. 6.] 

The plaintiff in this case sued for possession of immoveable property 
and cancellation of two leases of the said property. His case was that he 
was purchaser of certain property, including that in suit, at an auction 
sale under decrees held by one Gobardan and by others against one 
Balbhaddar Singh, and had obtained confirmation of the sale and formal 

• Second Appeal, No. 1174 of 1893, from a decree of Babu Baijuath, Subordinate 
Judge of Agra, dated the 28th July 1893. reversing a decree of Babu Hari Mohan 
Banerji, Munsif of Agfa, dated the 6th March 1893. 
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delivery of the property sold: but [124] that the judgment-debtor had, 
while the said property ^Yas under attachment, leased certain portions 
of it by two leases dated the 28tli of April 1890, and the IGth of July 
1890, to the defendant Baldeo. 

The defendant Baldeo resisted the suit principally on the ground 
that the leases were executed in good faith, and not whilst the property 
comprised therein was under attacljment. 

The Court of first instance (Munsif of Agra) found that tlie two 
leases in question were fraudulent transactions and executed whilst the 
property was under attachment in contravention of s. 276 of the Code of 
Civil Procedure, and that the idaintitl was entitled to the possession and 
mesne profits claimed by him. It accordingly decreed the plaintiff’s claim. 

The defendant Baldeo appe:iled. 

The lower appellate Court (Subordinate Judge of Agra), although 
agreeing witli the finding of fact of the Court below that the leases wore 
executed din ing the subsistence of tlie attachment, held that the leases 
were not void, but voidable only at the instance of the decree-holders to 
defraud whom the\ were executed, and as one of these decree- holders was 
said to he Ihddeo, the defendant himself, and tlie other, one Paras Ram, 
had raised no nhjeclion. it decreed the appeal and dismissed the plaintiff's 
suit. The plaintiff’ ther(Hii>un appealed to the High Court. 

Pandit Bisiu.inhur Nath, Pandit Snndar Lai and Pandit Moti Lai, 
for the a|)pellant. 

Munshi Ham Prasad for the respondent. 

JUDGMENT. 

Edge, C.J., and Buhkitt, J. — Whilst property was under attach- 
ment the judgment-debtor granted two leases of it. The plaintiff in this 
suit purcliased that proi)erty at an auction sale held in execution of the 
decrees under whicli the property was under attachment. Section 276 of 
the Code of Civil Procedure is not limited to cases in which the alienation 
is unfavourable to the judgment-creditor. It proiiibits an alienation alto- 
gether. There were two leases granted in this case by the judgment-debtor. 
The one was a znr-i-prsli(ii and the otlier an ordinary agricultural lease. 
[128] They were private alienations of the property attached. We declare 
that by reason of s, 276 of the Code of Civil Procedure the two leases 
above referred to were void. W^e allow the appeal with costs in all 
Com-ts, and, setting aside the decree of the Court below, we restore the 
decree of the first Court. 

Appeal decreed. 


18 A. 123 = 16 A.W N. (1896j 1. 

APPELLATE CIVIL. 

Before il/r. Justice Banerji and Mr. Justice Aikman. 


JiNO [Defendant] v. Manon {Plaintiff}.* [13th December. 1895.] 

Pleadings— Suit, jrame of— Plaint asking for reliefs inconsistent with each other— 
Plaint so framed no ground for dismissing suit. 


Held thiit the /act that a plaintiO oiaims in his plaint two alternative reliefs 
which are inconsistent with each other is no ground in itself for the dismissal of 


' First Appeal, No. 130 of 1893, from a decree of Babu Sanwal 
Judge of Saharanpur, dated the 30th March 1893. 
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the suit. lyappa v. Ramalakhshmamma (1) dissented from ; Mahomed Bdhsh 
Khan v. Husseini Bibi (2) referred to. 

[F . 5 L.B.R. 251 f253) = 9 Ind. Cas. 460 (470); 4 Bur. L.T. 124; 1 O.C. 174; Appr., 
34 0.51 = 4 C.L.J.437 = nCW.N. 20=1M.L.T. 364; 5 lud Cas 745 (746) = 
6N.LR. 33 (35). 

The facts of this case suniciently appear from the judgment of the 
Court. 

Mr. T. Conlan, Mr. MuhavDiirul liaoof and Pandit Sunder Lall^ for the 
appellant. 

The Hon’hle Mr. Colvin, Munslii Ravi Prasad and Babu Darga 
Charaii Banerji. for the respondent. 

JO DOM ENT. 

Banerji and Airman, JJ. — Tlie suit out of which this appeal has 
arisen was brought by the respondent, ^lusammat Manon, against the 
appellant, Musaininat Jino, and three other defendants. The plaintiff’s 
suit was dismissed against these other defendants and decreed against 
Musamraat Jino, who now appeals. 

The object of the suit was to avoid a bond, bearing date the 2 1st of July 
lvS89, and purporting to have been executed by Musammat Manon in 
favour of Musammat Jino. The avoidance of the bond was asked for on 
two grounds ; First, that it was a forgery and never was executed by tlie 
plaintiff, and next (in the event of the Court not finding the bond to be a 
forgery), that it was void for want of consideration. 

[l26] The bond recites that gold moliursand ornaments to the value of 
Ks. 51,100 had been deposited in trust with Musammat Manon by 
Musammat Jino, and that these bad been accidentally lost by Musammat 
Manon. It sets forth that out of this amount Rs. 3,100 had already been 
paid, and covenants to pay the balance. Rs. 48,000, in a lump sum in the 
course of ten years. As security for the payment of this balance the 
obligor hypothecates her landed property. The bond provides further 
that in the event of the obligor dying within the ten years the amount 
secured may be recovered from the hypothecated property with interest 
at 12 annas per cent, per mensem. 

The plaint alleges that the defeodants colluded with one another to 
forge the bond, and tliat in order to supply a consideration for tlie bond 
they invented the story of the deposit of the gold mohurs and jewelry. 
The plaintiff denies that any property belonging to Musammat Jino was 
ever deposited with her, and pleads that if property had been deposited 
and stolen she would not havo lieen liable to make good the loss. With 
reference to this last plea, it may be observed, that it is not alleged in 
the bond that the property was stolen. 

In the plaint as originally framed, two reliefs in the alternative were 

claimed : — 

(1) “ That it may be declared by the Court that the bond aforesaid, 
dated the 2l3t of July 1889, and registered on the 23rd of July 1889, for 
Rs. 48,000, was not executed by the plaintiff, nor was it executed legally 
on her behalf, nor was it registered formally. 

(2) " That in case of the Court hesitating to grant the above relief, it 
may at least be declared that the bond aforesaid is waste paper, and the 
contract set forth therein null and void for want of actual and valid consi- 
deration.” 

(1) 13 M. 649. (2) 16 I. A. 81. 
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By an amendment dated the 7th of March 1801, the following* was 
substituted for the two reliefs set forth above : — 

The plaintitt prays that by decision of tiie Court tlie bond 

dated the 21st of July 18S0, and registered on the 2Jrd of July 

£127] 1880, for Rs. 48,000, may be declared to be null and void as against 
the plaintill." 

Both in the lower Court and here it was contended on hehalf of tho 
defendant that tho suit as brought would not lie. In support of this con- 
tention we are referred to tho decision in tlie case of Jycqijta v. Hauuilak- 
shmammaiX). Tiie learned Judges wiio decided that case, in the course 
of tlieir judgment, observe as follows : — 

The gist, ol the nlaintid’s charge against the defendant was that she 

never had executed a sale-deed in his favour, and that tlie document set 

up hy him was a forgery. It was not competent to the plaintiff to combine 

witli this charge as an alternative the whollv inconsistent charge that if 

she did execute the document no consid-^ration was received by her, or 

that fraud was practised upon her." The case referred to was disposed 

of on another ground, and the above romarlv was consequently an obiter 
dictum. 

But if tho above extract contains a correct statement of the law, the 
suit of tho resDoiulent licre ought to have been thrown out, as she has 
done what the leurncd Judges in the Madras case held it was not compe- 
tent for a plaintiff to do, that is. combined with a charge of forgery “ the 
wholly inconsistent charge that i( she did execute the document no consi- 
deration was received hy her." But we lind ourselves unable to follow 
tho learned Judges who decided tho case of hjai-pa v. BamalakHhmnmma 
in holding that a Court has power to throw out a suit on tho ground that 
in its opinion the plaint sots up two inconsistent cases. If a plaintiff 
chooses to come into Court on a plaint wliich contains allegations inconsis- 
tent with one another, this circumstance niight militate strongly against 
tlie plaintiff succeeding in the suit. But wo do not think a Court would 
be justified on tliis ground alone in dismissing tlie suit. Wo are of opinion 
that tho Code of Civil Procedure does not give a Court power to reject such 
a plaint. It is true that under s. the Code a plaint may 

be returned for amendment, if it “joins causes of action wiiich ought not 

to be joined in the same suit." But this, we consider, refers to causes 
£128] of action blio joinder of which is prohibited by s. 44 of the Code. 

The learned Judges who decided the Madras case refer to a judgment 
of the Privy Council, Mahomed liiiksh Khan v. Hosseini liibi (2), as sup- 
porting the proposition laid down in the passage quoted. Tliat was a suit 
brought to sot aside a deed of gift. In their judgment their Lordships of 
the Privy Council say “Tlie only ground of action alleged in the plaint 
IS that the hibbanama of the 30th of May 1881 was a fabricated document, 
and that her (i.c., the plaintiff’s) alleged signature was a forgery." One 
of the issues framed in the case was as follows : — “ Whether the hibba- 
nay/icton behalf of Sliahzadi Bihi is genuine and valid and executed with her 
knowledge and consent, or wliether it was manufactured without lier 

knowledge and consent, or whetlier it was executed under undue in- 
fluence." 

With reference to this issue the Privy Council obseiwe:— "In their 
Lordships’ opinion the latter part of that issue ought not to have been 
admit ted. It was absolutely inconsistent with the case made by the 


(1) 13 M. 649. 


(2) 16 I. A. 81 = 16 0. 684. 


1896 

Deo. 13. 

Appel- 

late 

Civil. 

18 A. 123 = 
16 A.W.N. 
(1896) 1. 


791 


18 All. 129 


INDIAN DECISIONS, NEW SERIES 


[Vol 


1895 

Dec. 13. 

Appel- 

late 

Civil. 


18 A. 128 = 
16 A.W.N, 
(1896) 1. 


plaintiff. It only becomes possible on the assumption that the alleged 
cause of action was unfounded. There was another issue which also was 
only admissible on that assumption, namely, 3rd, whether, in case the 
said hibbanama is proved to be genuine, it i.s invalid on any ground 
according to Muhammadan law.” 

But notwithstanding this observation their Lordships go on to say : 
— The questions therefore which had to be decided by the Gourc, and 
which now have lo be considered by their Lordships, are these -—First, 
was the deed really executed by Shahzadi ? Secondly, if so, are there 
any circumstances which go to prove that it ought not to be held binding 
upon her? and thirdly, is the gift valid under Muhammadan law ?" And 
although after a review of the evidence their Lordships find that the 
plaintid s plea of non-execution is false, they go on to consider the question 
whether the dee.l was executed under undue influence, and whether it 
was invalid according to Muhammadan law. 

[l29j The plaintifl s case here is distiuguishable from the case which 
was before the Privy Council, in that the plaintiff does not rely alone on 
a plea of non-execution. 


Having regard to this, and also to the manner in which the case 
before the Privy Council was dealt with, we are unable to hold that the 
plaintiff’s suit as brought will not lie. 

[The Court then went on to consider the merits of the appeal, and. 
finding that the plaintiff had not established grounds which would entitle 
her to avoid the bond, decreed the appeal and dismissed the plaintiff’s 
suit.] 


Appeal decreed. 


18 A. 129 = 16 A.W.N. (1896) li. 

APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice, and Mr. Justice Burkitt. 

PaRBATI {Plaintiff} v. Niadar {Defendant).'* [I3th December, 1895.] 

Lambardar— Irregular appointment oj lambardar by ColUctor^Landlord and tenant-- 

Co-sharers— Right of tenant to pay his entire rent to individual co-sharer. 

Held that where the Collector of n district appointed by order ono of two co- 
sbarers in a mahalto be lambardar and directed the tenants to pay rent to her, no 
lambardar having been appointed at the settlement of the mahal, or at any time 
by agreement between the co-sharers, such appointment by the Collector did not 
empower the lambardar, so appointed, to collect the rents of the tenants. 

Held also that, in the absence of either an arrangement recorded at the settle- 
ment under s. 65 of Act No. XIX of 1873, ora local custom or special contract, 
one of several co-sharers in a mahal could not be taken to have a general right 
to receive the whole of the rent payable by a tenant in the mahal. 

The facts of this case suflSciently appear from the judgment of the 
Court. 

Mr. E. A. Howard and Mr. Abdul Rnoof, for the appellant. 

Pandit Sundar Lai, for the respondent. 

• Second Appeal, No. 1276 of 1893, from a decree of H. Bateman, Esq., District 
Judge of Saharanpur, dated the 28th August 1893, reversing a decree of Pandit Kanhya 
Lai, Assistant Collector of Muzaffarnagar, dated the 6th September 1892. 
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JUDGMEXT. 

Edge, C.J., anti BrRKrTT, J. — This was a suit for rent of an agricul- 
tural holding brought uiulor Act No. XU of 1881 by one of two co-sharers 
in a ificih'il a'^ainst a tenant. The two co-sharers are fite widows of 
the bite Baldeo Sahai. who was sole owner of the mahal. The tenant 
pleaded payment to the widow, who is not. [ 130 ] a party to this suit. 
The first Court decreed the claim. Tlie District Judge dismissed the suit 
in appeal. The plaintitl, Musaminat Earhati. has hi'onglit this ai)peal. 

There was at tlie settlemeru, so lar as the evidence on the record goes, no 

auangement made hy the SolL!ein''nf oflicer, oi’ agreed to hy the co-shurers, 
as to tin' manner in which lamhardai s o)’ co-sharers in this iunfutl were to 
collect from the cultivators, and consequently there is no record in the 
settlement of any such arrangement : povsihly for the reason that there 
was then no necessity for :iiu such arrangement, there being then one sole 
proi)rietor ol the nialKif. The Collector (d the disrrict hy an order oi the 7th 
of Uay 1S1)2 a[)[)(jiiiteil .Mnsammat Eari.;ili, one of the co-sharers, to he 
lambardarof the m>fhn/, and. as wi'are told, directed tliat the tenants should 
pa> their rents to Musammat Earhati as lamhardai’. What power in 
law the Collector had in tiiis particular case to direct (hat the rents 
should be paid to a lamhardar whom he appointed to an ollice createil 
h> himself un<l not ci'ealod at tlie settlement or l)y arrang.-inent 
between^ the co-sbarers. wo hiil (o see. We were leforred to a decision in 
Gnufja Sahni v, (Juiuia H'tkhsh 11 ). Thai case is not in point. There at 
the settlement the oflice of Iaml):trdar was created and the lamliardar was 
the person to receive the rents, and in the irajih ul-arz it was stated that 
the lambardar collected tlie rents. It was contended here on behalf of the 
respondent that any eo-shiu'er lias authority to receive the whole of the 
rent payable hy a Emant, and is only liable to account therefor to the 
co-sharers. Tliat is a proposition too general to meet with oui acceptance. 
If that general proposition wore correct, it would he difficult to under- 
stand the object of s. 10(; of Act No. XU of 1S81. No doubt it may be 
recorded under s. Go oi .Act No. XIX of 1.S7J, at the settlement that 
each co-sharer may receive rent from the tenants, or there may be a 
local custom or special contract to that otlect. Here there is neither local 
custom^ nor special contract, nor a record under s. Go of Act No. XIX 
of 187.S. We are, in this particular case, unable to say that the 
Court below was [13l] wrong in liolding tliat the receipt given by 
Musammat Sundar, one of the two co-sharers, was a valid receipt aud 
discharge for the rent due. We dismiss this appeal with costs. 

Appeal dismissed. 
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APPELLATE CIVIL. 

Before Sir John Eehje, Kt., Chief Justice, and Mr. 



Justice Burkitt. 


Salima Bidi and others {Defendants) r. Sheikh Muhammad 

AND OTHERS {Plaintiffs):'' [14tli December. 1895.] 

Cause of action, dejinition of -Misjoinder of causes of action— Civil Procedure Code 

The term 'cause of action ’ as used in ss. 31 and 45 of the Code of Civil 
Procedure is there used m tbesimo sense as it is used in English law ie a 
cause of action mean.s every fact which it would be nece.ssary for the plkintifl’ to 

prove, if traversed, mcr.lcr to support his right to tho judgment of the Court 

It does not comprise every pirce of evidence which is neeo.srary to prove each fact, 
nut every fact, which is necossary to be proved. 

Where three plaintigs brought a joint suit for the possession of immoveable 
property, in which two of them were claiming half the property under a title bv 
inberitance. and the third was claiming the other half ot ihc properly in virtue 
of a sale thereof to him by the hrst two plaintiffs, held that the suit so framed 
was bad for misjoinder of causes of action, and that the plaint. should be returned, 
that the plaintiffs might elect which of ihem should proceed with the suit 
Jugohundhoo Dutt7. Mrs. C.B. Masevk{\). Anund Chunder Qhose v. Komul 
Naraxn Ghose U) Prem 6hook v. Dheekoo (3), Cooke v Gill (4), Read v. Brown (5), 
Smurtliuaxte V. Wannay (6), MiLsumniat Chand Kour v. Partab Singh (7 , 
Marti V. BholaRam (8). Nusserwanji Metwanji Panday v. Gordon (9). Ramanuja 
V. Devanayaka (10), and Ram Sevak Singh v Nakched Singh (11) referred to. 

[N.F., 33 C. 307 = 10 C-W.N. 508 ; i O.C. 149(173) ; F., 18 A. 219; 2 C.L.J.602 (607)' 

\f’ \t Ir (405),: J8 A. 432 (434) ; 23 A. 1C7 (170) ; 27 M. 80 ; 34 

M. 65 (56)-8 M.L.T. 0s=6Ind. Cas. 15 = {19I0) M W N 229* 7 Ind 7^ 

^ 3 ° 215738 pa 19^=87 P Le' 

1903 ; D., 16 Ind. Cas. 623 (624K] 


The facts of this case sufficiently appear from the judgment of the 
Court. 

Munshi Rain Prasad, for the appellants. 

Pandit Sundar Lai, for the respondents. 


JUDGMENT. 

Edge, C. J., and Burkitt, J. — This appeal has been brought 
by the defendants from the decree of the Subordinate Judge of Jaunpur. 
The plaintiffs in the suit are Sheikh Muhammad, tlie [132] son, 
and Musammat Nisha Bibi, the widow of Sheikh Imam Bukhsh, 
deceased, and Sheikh Akbar Ali. The suit is one in which the 
plaintiffs claim to be declared sharers of one-half and the defendant No. 3 
sharer in the other half of the property set forth in the list accompanying 
the plainf, and the plaintiffs further claim a decree for possession of the 
half share of the property included in the list. The plaintiffs further claim 
a large sum as uiesne profits, and other reliefs. The two first-mentioned 
plaintiffs whom we shall call plaintiffs Nos. 1 and 2, claim title through 
Sheikh Imam Bakhsb, deceased, and in the eighth paragraph of the plaint 


• First Appeal. No. 136 of 1892, from a decree of Rai Anant Ram, Subordinate 
Judge of Jaunpore, dated the 12ih March 1892. 

(1) W.R. (1864) 81. (2) 2 W.R. 219. 

(3) N.W.P.H.O.R.(1868) 242 = (3 AgrAH O.R.242). i4) L.R. 8 C. P. 107. 

(5) L.R. 22 Q.B.D. 128, (6) L.R. (1894) A.C. 494. 

i7) 15 I. A. 156. (8) 16 A. 165- (9) 6B. 266. 

(10) 6 M. 361. (11) 4 A. 261. 
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it is alleged : — The pluinfcififs Nos. I and 2 have sold one-half out of 
their half-share in the property in suit, to olaintifi No. 3. and so the 
plaintiff No. 3 has also joined in the suit.” The defendants by tlieir 
pleadings denied the title of the plaintiffs, and also pleaded that the 
suit was bad for misjoinder ; it is with the lar.tor ple.a that we propose to 
deal in this judgment. The Subordinate Judce gave the plaintiffs a deciee 
for tboir claim in p trt ; from that decree tliis appeal lias been brought by 
the defendants. In this judgment we clo not propose to express any 
opinion on the alleged title of tlie plaintiffs or on anv issue arising in tho 

case, except that raised hy the ).|ei of misjoinder of parties and causes 
of action. 

The suit was instituted on tho 2lst of May 1891. The alleged 
assignment l)v the plaintiff's Nos. 1 and 2 to the plaintiff' No 3. Sheikh 
Akhar Ali, was hy a sale-deed alleged to have been executed on the 9th of 
October 1889, by which the plainciff'.s Nos. 1 and 2, acknowledging to 
have received tho entire consideration of 7,000 rupees, purported to sell 
and assign to Sheikh Akhar .-Mi a moiotv of their alleged siiare in certain 
zimiudari property and houses and in debts due to them. In tlie detail 
at the end of the sale-deed of the property sold the specific shares, 
the title to whicli tho deeu purnoi'ted to pas«‘, are set forth. .Assuming 
for present purposes that the sale-deed did pass to .Vkbar Ali tlie 
interest whicli it purporteil to assign, and that the plaintiff's Nos. 1 
and 2 had titdo to that 'liaro In tfie property, the moiety of which the 
deed purported to assign, it is olivious that the plaintiffs Nos. 1 and 2 
[133] had not, at tho time whan the suit was in.stituted, any interest in 
the moiety of tho lialf share which the deed purported to pass bn Slieik 
Akhar Ali, ami t'nut sit tho time when tho suit was instituted Sheik .Vkhar 
Ali liad no interest in the moiety of the half-share origin illy of the plain- 
iffs Nos. 1 and 2, whicli wa? not hy that deed assigned to him. It is 
also manifest that at the commencement of this suit the plaintiff's Nos. 1 
and 2 had no cause of action in respect of tho alleged wrongful possession 
by tho defendants of tlie share whiirh the plaintiffs Nos. 1 and 2 had as- 
signed to Sheik Akhar Ali, and similarly that Sheik Akhar Ali at the 
institution of this suit had no cause of action in respect of that part of 
the share of the niaintiff's Nos. 1 aud 2 which had not been assigned to 
him. The Subordinate -Judge decided that there was no misjoinder of 
parties, or of causes of action. Tho defemlants iiave, by their memo- 
randum of afipeal, alleged that tlie claim is bad for misjoinder. On be- 
half of the plaintiffs it was contended before us that the cause of action 
of all tlie plaintiffs was joint : tluit tho common cause of action of 
the plaintiffs was the alleged wrongful withholding by the defendants 
from the plaintiffs of possession; and that in any event the plaintiffs 
were entitled, under section 45 of Act No. XIV of 1882, to unite in 
this auic their several causes of action, if in fact their causes of 
action were several, and reliance was placed upon some decisions in India, 
according to which several plaintiff-; having several titles to separate sub- 
jects of property had one cause of action if they were dispossessed at the 
same time and by the same act of the defendants. On behalf of the 
defendants it was contended that the cause of action of the plaintiffs Nos. 1 
and 2 was distinct and separate from the cause of action of the plaintiff 
No. 3, Sheikh Akhar Ali ; and that, although the alleged title of the three 
plaintiffs down to the assignment of the 9th of October of 1889 is a com- 
mon title, and although the plaintiff's allege a wrongful withholding of 
possession from them jointly, the plaintiffs Nos, 1 and 2 and the plaintiff 
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No. 3 had not withm the meaning of s. 45 a cause of action at the 

date of the suit in which they were jointly interested, although thev might 

Lld4J be mutually interested in dpfeating the defendants in the suit. It 

was also contended on behalf of the defendants-appellants that the suit 

was in contiavention of the second naragraph of 8 31 of Act No. XIV 
of 18H2. which is as follows ! — 

" Notliing in the section shall he deemed to enable plaintiffs to join 
in respect ol distinct causes of action.” 

In addition to the cases which will be subsequently mentioned by 
naroe in our judgment, the following cases were referred to in the course 
of the argument on the question which we have to decide: Behari Lai 
V Aoda Ravi (1), Mewa Knar v. Banani Prasad (2), Ilaranomi Dassi v. 
ILin Umrn Ohoivclhrij (3:. Fnkirapa v. linddrapad), Bai Sliri Majirajba v 

.lagan Lai Bhai Shaakar ifj). Lake Nath Surma v. Keshab Ram Doss (6) 
and Janir.s Htlh v. S.G. Clark (7). 

In order to un ier.srand the course of legislation and the authorities 
on this subject, it is necessiry to refer to some of the Codes of Civil Pro- 
cedure which preceded th« nre.-JOnt Code. By s. 8 of Act No. VIII 
of 1859, it was enucteil : Causes of action by and against the same 
parties, and cognuable by the same Court, may iie joined in the same suit, 

« * L ' L 1 I * nt or value of the property 

in suit do not exceed the jurisdiction of such Court.” Whilst that section 

was ID force it was decided in Jngobundhoo Dati v. Mr. C.B. Maseyk (8) 
that in a suit bv two plaintiffs for the value of personal property plundered, 
of which one plaintiff claimed to be the proprietor of certain articles, and the 
other plaintiff of others, if the cause, the time, the place and the parties 
charged be the same in both instances, the fact that both plaintiffs had not 
a joint interest in the whole of the property plundered bv the defendants 
was insufficient to put them out of Court. Whilst the same section was 
in force it was decided in Annnd Chunder Gkose v. Kumul Narain 
Ghos^ (9) tliat where a villaco bad been divided into four separate 
L135J portions amongst four ditferent parties who were afterwards dis- 
possessed under one and the same survey award, which demarcated the 
village as apnertainirig to the share of another person, the four persons 
dispossessed had a common cause of action and could jointly sue the 
person to whom possession of their four separate portions of the village 
had been given. That case was expressly decided on s. 8 of Act No. VIII 
of 1859, the learned Judges holding that, “ as the survey award was one 
act by which all the plaintiffs were dispossessed and defendant put in 
possession of the one village which had been divided into four portions, 
the four sets of proprietors of the village aggrieved by that one act 
bad a common cause of action.” The next case to which we will refer 
is that of Prem Shook v. Bheekoo (lO). That case arose under section 
5 of Act No. VIII of 1859. which gave Civil Courts jurisdiction if, 
in the case of suits for land or other immoveable property, such land or 
property shall be situate within tlie limits to which their respective 
jurisdiction may extend ; and in all other cases if the cause of action shall 
have arisen, or the defendant at the time of the commencement of the suit 
shall dwell, or personally work for gain, within such limits.” That was 


(1) 15 A. 380. (2) 17 A. 533. (3) 22 C. 833. 

(5) 19 B. 303. (6) 13 C. 147. (7) 14 B.L.R. 367. 

(8) W.R. (1864) 81. (9) 2 W.R. 219. 

(10) N. W.P.H.C.R. (1868) 242 = (3 Agra H.C.R. 242). 


(4) 16 B. 119. 
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a suit upOD a bond executed in tlie Sahaninpur districr.. The suit was 
brought in the Debra Court, and not in that of the Saharanpur Court. In 
that case, tlie learned Judges held that the Legislature meant to give juris- 
diction to the Court where the facts which immediately confer the right 
to sue occurred. They said : — In the present case the non-payment of 
the amount of the bond, is the circumstance which has immediately con- 
ferred the light to sue, but to maintiiiu the suit the plaintitf must prove 
the bond the non-payment of which is tlie cause of suit.” In 1877, Act 
No. X of 1877 was passed. Tlia first paragraph of s. 45 of that Act 
was as follows: — “ Subject to the rules contained in section 44, the plaintih' 
may unite in the same suit several causes of action, and any plaintiffs 
having causes of action against the same defendant or defendants may unite 
such causes of action in the same suit.” The next amendinont of Civil 
[136] Procedure was effected by .Vet No. XU of 1879; and by section 9 
of that Act the first paragraph of s. 45 of Act No. X of 1877 was 
amended l:y substituting for that paragraph the words following : — “ Sul)- 
ject to the rules contained in Chapter 11 and in section 44, the plaintiff may 
unite in the same suit several causes of action against the same defendant 
or the same defendants jointly ; and any plaintiffs having causes of actiou 
in which they are jointly interested against tlie same defendant or the 
same defendants jointly may unite sncli causes of action in tlie same suit." 
The same wording was followed in section 45 of the present Code of Civil 
Procedure (Act No. XIV of 1888) when that Code was passed. Althougli 
it appears to us that section 8 of Act No. VllI of 1859, the first paragrapli 
of section 45 of Act No. X of 1877, and tlie first paragraph of the 
present Code moan the same thing, we assume that the Legislature 
by the amendment of 1877. bv the amendment of 1879. and by the 
wording of the first paragraph of section 45. as it at present stands, 
intended to make it clear bfiat their intention was that several plain- 
tiffs could only join in suing several defendants in one suit for several 
causes of action whoa the plaintiffs were jointly interested in each 
and all of such causes of action, and that the second part of the 
first paragraph of section 45 is merely enacting that several plain- 
tiffs jointly interested in the same causes of action against the same 
defendant or several defendants jointly may sue in the same manner 
as by the first part of that paragraph it is enacted one plaintiff may 
sue one defendant or more jointly in one suit on several causes of 
action, to which the defendiiiits, if more than one, were parties, and that 
It did not intend to confer a right hy section 45 on several plaintiffs to 
sue, on causes of action which were not jointly vested in them, one or 
more defendants, although the acts of all the defendants jointly might 
have completed a separate cause of action of each several plaintiff and 
afforded him a cause of action on which be could sue alone. 

The cases which have been decided on section 5 of Act No. VIII of 
1859, and upon section 17 of Act No. X of 1877, and [137] upon 
section 17 of Act XIV of 1882, whetlier they were rightly decided or not 
do nob appear to us to be iu point. The difficulty which arose under 
potion 5 of Act No. VI fl of 1859. under clause (u) of section 17 of Act 
No. X of 1877, and uruicr clause (/i). section 17 of Act No. XIV of 1882 
had to be met. and, as wo understand chose decisions, what t hey moauc 
was that the cause of action arises when the last act necessary for consti- 
tuting a cause of action is done or happens. It was attempted bv 
explanation III to section 17 of Act No. XIV of 1882 to deal to some 
extent with the difficulties which had arisen in applying clause (a) as it 
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1895 had stood in section 17 of Act No. X of 1877, and as it had stood in effect 
Dec. 14. in section 5 of Act No. VIII of 1859. 

The question which we have to consider is~What did the Legislature 
Appel- mean when it used in the last paiagriph of section 31 of Act No. XIV of 
LATE 1882, the words “ distinct causes of action,” and what did it nacan by the 
Civil, ^rst paragraph of section 45 of the same Act? In other words, did the 

Legislature mean merely by cause of action the final act of a series which 

18 A. 131- constituted a cause of action, or did it mean by a cause of action all those 
16 A.W.N. facts which, if traversed by the defendant and not proved by the plaintiff, 
(1896) 2. would entitle the defendant in the suit to judgment? In our opinion the 
Legislature, when it used the terms " cause of action ” and " causes of 
action,” meant what has been known for centuries [see Cooke v. Gill (l)] 
to the law in England as a cause of action or causes of action and did not 
mean that a cause of action meant a part only of the cause of action. It was 
held by Lord Esher, M. R., in Read v. Brown (2), that a cause of action is 
“every fact which it would be necessary for the plaintiff to prove, if 
traversed, in order to support his right to tho judgment of the Court. It 
does not comprise every piece of evidence which is necessary to prove 
each fact, but every fact, which is necessary to be proved.” Pry, L. J., 
agreed : and said “ Everything which, if not proved, gives the defendant 
an immediate right to judgment must be part of the cause of action.” In 
the same case Lopse, L.J., said : — ‘ i agree with the (lefinition given 
[138] by the Master of the Rolls of a cause of action, and that it includes 
any fact which it would bo necessary to prove, if traversed, in order to 
enable a plaintiff to sustain his action.” In our opinion the detinitions 
al)ove quoted from the judgments in Read v. Brown correctly define the 
term “ cause of action.” as the Legislature intended that term to be under- 
stood iu the Code of Civil Procedure. Tiiat those definitions were correct 
may be inferred from the judgments of the learned Lords in Smurthwaiie 
v. Hannay (3) and of their Lordships of the Privy Council in Musammat 
Chand Kuar v. Partab Singh (4). In 'Miirti v. Bhola Ram (5) the Full 
Bench of this Court considered that the cause of action of the Code of 
Civil Procedure was the same as the cause of action as defined in Read v. 
Brown. In Plusurwanji Merwanji Panday v. Gordon (6) Sir Charles 
Sargent, J., clearly indicated that it was not the final act of a series which 
constituted a cause of action, but all those acts which it was necessary for 
the plaintiff to prove, if traversed, to entitle him to judgment. The learned 
Judges in Bamanuja v. Devanayaka (7) took the same view of the law. 

If some of the decisions relied on on behalf of the plaintiffs were 
correct, one hundred different consignors of separte parcels of goods accepted 
by a Railway Company to be carried and delivered to different consignees, 
might join in suing in one suit the Railway Company, if by one and the 
same negligent act of tho Railway Company, or its servants, the truck in 
which the one hundred parcels of goods were being carried by the 
Railway Company was, with its contents, destroyed. It appears to us that 
there is no middle course; the Court must either adhere to the true and 
correct meaning of the term "cause of action,” or permit any number of 
persons, each of whom has a separate and distinct cause of action, to bring 
one common suit against a wrong-doer, provided only that the separate 
wrong which was committed against each of the parties, was committed 
at one and tho same time and by the same act. In the case before us the 

’ (]j L R. 8 C.P. 107. (2) L. R. 22 Q. b. I). 128. (3) L. R. (1891) A. C, 494. 

(4) 16 I. A. 156. 15) 16 A. 165. (6) 6 B. 266. 

(7) 8 M. 961. 
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plaintiffs Nos. 1 and 2 could not. if the a8sifjnnn0nt[139]of 1889 was proved, 
succeed in getting a decree for the share of the property in suit, which they 
assigned to the plaintiff No. 3. nor eonld the plaintiff No. 3, Sheikh Akbar 
Ali, succeed in getting a decree for his share of that prooorty, unless ho 
pioved, not only the title of the other plaintiff.s to the property down to 
the assignment of 1889. but also the assignment to himself. Tlie three 
plaintiffs are no doubt jointly intorested in defeating the defendants, but 
they have nob a joint cau.so of action. 

Wo were much pres'^ed in argument on behalf of tlie plaintiffs with the 
decision of this Court in U<,m Sowak Sinnh v. Nakched Sinoh (1). No 
doubt if the decision is to ho appliel generallv and not with regard bo the 
particular facts of the case tlion before the Court, it would support the 
contention on behalf of the plaintiffs that there has been no misjoinder 
here. That decision, however, referred to a state of facts in which ail the 
several plaintiffs having separate interests, brought one common suit for 

possession of a certain share of property which had belonged to what had 
been a joint Hindu family. 

Wo assume that the Legislature lid not intend the concluding para- 
graph of fcuction 31 or tile first paragraph of section 9. Act No. XII of 
1879, directly or indirectly to prohibit the joining by Hindu or Muham- 
madan heirs in one suit of tlieir causes of action in respect of what had 
been the property of their ancestor or of the famdv. In these provinces 
It has always been the practise to allow Hindu or Muhammadan 
heirs, even where their interests were several, to ioin in one suit for 
the recovery of property which had belonged to a common ancestor 
through whom title was claimed. Convenience commends the permission 
of such a practise, and, although the judgment of one of the learned Judges 
in the case to which we are referring appears to go beyond the necossibv 
01 maintaining that piacMce. we regard the decision in that case as neces- 
sarily confined bo the maintenance of the practice to which we have refer- 
red and to go no further. We consiJer that in that case that judgment 
was right, and we express no dissent from it. There[l40] never could have 
been any doubt that the members of a joint Hindu family were and are 

entitled to sue jointly in respect of joint property. The present is a totally 
ainerent case. 


I • the alleged assignee of a moiety of the interest of the 

plaintiffs Nos 1 and 2 m the property in suit joined with them in the suit 
ibis course, so far as these Provinces are concerned, is quite a modern 
course or procedure, which has been recently adopted, obviously with the 
intention of evading a decision between a trafficker in litigation and his 
ass^Dor as to their mutual rights in the transaction. Previously, when a 
trathcker m litigation undertook, in consideration of getting a share in the 
proceeds of the litigation bo finance the claimant’s suit, he ran the chance 
oi having allowed to him. not an exorbitant share in the property recovered 
Put a just recompense for the money expended by him in the litigation 
Hecenb decisions of this Court, one of which on appeal before Her 
Majesty in Council was uphold, have made it apparent to traffickers iu 
tigation that, if they are left to bring suits against the other contracting 
party to enforce thoir contracts, they must prove that the contracts were 

artiTvrJ' and were not unjust and inequitable; hence has 
arisen the attempt to avoid such results by the trafficker in litigation 

taki^^n assignment of a moiety or other part of the property in dispute 
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and joining himself as a plaintiff with persons whose litigation he had 
agreed to finance. We do not prejudge any dispute that may arise 
between the plaintiffs in this case inter se, but we cannot help noticing the 
fact that DO portion of the alleged consideration money for the assignment 
of 1889 was paid in the presence of the Registrar. 

We hold that the cause of action of the plaintiffs Nos. 1 and 2 was 
distinct from the cause of action of the plaintiff Sheikh Akbar Ali, and 
that the plaintiffs were not jointly interested in the cause of action 
alleged in the plaint, and that there has been misjoinder. 

We further hold that the three plaintiffs were not entitled jointly to 
bring or maintain one suit in respect of their separate causes of actions. 
We set aside the decree below, and direct the [141] Court below to per- 
form the duty which that Court ought to have performed under s. 53 
of Act No. XIV of 1882 ; that is to say. we direct the Court below to 
return the plaint to the plaintiffs for amendment, so that the plaintiffs 
may elect which of them are, or is, to continue as plaintiffs or plaintiff 
in the suit. This appeal is allowed with costs in this Court and in the 
Court below. 

Appeal decreed. 


18 A. 141 = 16 A.W.N. (1896) 9. 

APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr. Justice Burkitt. 


Shiuin Begam and another {Decree-holders) v. Agha Ali 
Khan and others iJudgmeni-dehiors).'^ [16th December, 1895.] 

Civil Procedure Code, s. Sll — ETCCution of decree-^ Application to .^et aside sale in 
execution^Plea to jurisdiction of executing Court not admissible in an application 
under s. 311. 

that in an application undet s. 311 of the Code of Civil Procedure to 
set a?id 0 a sale in execution of a decree it is necessary for the applicant to show 
not only tbac there has been a material irregularity in publishing or conducting 
the sale but also that substantial injury had been sustained in consequence of 
such material irregularity. Arunachellam v. Arunachellam (1) and fasadduk 
Rasul y. Ahmad Hasan (i2). 

Held also that in such an application it is not competent to the applicant to 
raise, nor to the Court to entertain, any plea to the jurisdiction of the Court 
executing the decree, as, for example, a plea that the property sold, or part of 
it. was ancestral and ought to have been sold in accordance with the provisions 
of section 320 of the Code. 

[F., 28 A. 27.3 = 3 A.L.J. 140 = A.W.N. (1906) 3; R.. 21 A. 140; 1 O.C. 186; 6 0. C. 
61.] 

The facts of this case are fully stated in the judgment of Burkitt, J. 
Pandit Snndar Lai and Pandit Moti Lai, for the appellants. 

Munshi Bam Prasad, for the respondents. 


JUDGMENT. 


BuitKITT, J. — This is an appeal from an order of the Subordinate 
Judge of Cawnpore setting aside a sale of certain immoveable property. It 
appears that in execution of a decree held by the appellants a large num- 
ber of villages belonging te the respondents were sold by auction on the 20tb 


• First Appeal. No. 54 of 1895. from an order of Maulvi Zain-ul-abdin, Subordinate 
.Tudee of Cawnpore, dated the 23rd April 1895. 

(1) 15 I. A. 171. (2) 21 C. 66. 
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of July 1894. On tlio lobli of the followin;^ nioiifli llie rusporvlents, judg- 
ment-debtors, a|)plicd to the execution Court to have tlie sale set aside 
under the Cl42] provisions of s. 311 of the Code of Civil Proceihno. In 
their application tliey alleged that tlie property sold was “ ancestral." and 
that therefore the decree directing the sale shou d have been tran-stnittci 
to the Collector for execution under s. 320 of tlie Co<lo of Civil Proce- 
dure. It was furthei’ alleged tliat the sale notification liad not l)een [pro- 
perly proclaimed, and that tlie decree-hoKlers had taken stcjis to prevent 
the attendance of intending jpui'chasers at the sale, hy reason of which 
action on tlicir i)ar‘‘- the propei f.y was s )ld helow the rate prevailing in 
the district. The decree-holders tlenied the tiulh of the statements con- 
tained in the aiiplication. and fuither they [ileadeil tliar, us the Court on 
.lune 9th. Ib94. had decided that the property was not ancestial. it 
could not now go heliind iK previous decision, the judginent-del)tors 
nob liaving taken any iphjeclion before the sale was ordered. The 
Subordinate Jufge lield that, aMiough notice of the sale proceedings 
had been served iiccuihng to laa’. tlie jiulgment-dehtors liad no 
personal knowledge of those proceedings, and tliab the silence of the 
judgment-debtors could not empower tlie Court to direct the sale of 
ancestral [iroji M-ty otherwise than in the manner [provide i bv s. 320 of 
ActNo. Xl\'ol 18*^2. He lurlher found that ilie ju igment-rlehtors liad 
failed to prove that the sale nntilication lia 1 not been properly proclaimed, 
and that they had also faih d to [prove any [pecuniary injury. As to the 
([uestioii of the nature of the [property tiie Court found that only one 
village, Ramipur, was the ancestral pro[)erty of the judgment-debtors 
witliin the meaning of the Guvernmenl notification of tlie 30th of August 
1880 and tlie rules [irescribcd in connection tberew itb. On that finding 
the Subordinate Judge came to the conclusion tli-il be was not competent 
to sell that villvige, and he accordingly set aside the side of July 20tli. 1894, 
as being one held witliout jurisdiction, and directed rdie decree, so far a-> that 
village was concerned, to Ipo transmitted to the Collector for execution. 

The decree-liolders >i[p[>oal. 

Tn my opinion tlic order under appeal cannot he supported. S. 311 
ot tlie Code of Civil Procedure permits a person whose [143] immove- 
able property has boon sold in execution of a decree to apply ro have 
the sale set aside on the ground of a material irregularity in publish- 
ing or conducting the sale, and further it [provides that no sale shall he 
sot aside on the ground of irregularity unless on proof that the applicant 
had sustained substantial injury hy reason of the irregularity. In recent 
cases — Ariuw.clieUam v. A nniachcllain {\) , and Tfi.sachluk li.isul v. Ahmad 
Hasan (2), their Lordships of the Privy Council have laid great stress on 
the concluding words of s. 311, and held tliab the applicant must hy 
evidence prove the fact of substantial injury, and that without evidence 
to that effect such injury cannot he assumed. In this case there is a 
distinct finding that no such injury has been proved. On tliat ground 
alone the application to set aside the sale should have been rejected. I 
therefore think it quite unnecessary to express any opinion as to whether 
the Court helow was or was not right in its finding that the village of 
Rampur came witliin the Government notification mentioned above. 

But there is also another and even a stronger ground a question 

very fully argued at the hearing of this appeal on which, in my opinion, 

this application should have been rejected. In addition to an allegation 
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of an irregularity in publishing the sale proclamation, which the Court 
below found to be unfounded, the application alleged a want of jurisdiction 
in the execution Court to sell the property because it was ancestral. I 
fail to see how that allegation can in any way be considered even to 
suggest an iiTegularity in publishing or conducting the sale. On the 
finding of the Court below, it must be taken^ that the necessary publication 
was regularly made, and no irregularity in conducting the sale was alleged. 
All the proceedings in and respecting the sale were perfectly regular. But 
that of which these applicants under s. 311 chiefly complain is not any 
irregularity attending the actual sale, but that the execution Court under 
whose orders the village was sold had no jurisdiction to sell it. They m 
effect must be taken to say “ all the proceedings in the publication and 
the conduct of the sale were [144] regular, but the execution Court had 
no jurisdiction to sell, and therefore we ask that the sale be set aside. 
In my opinion, bearing in mind the wording and object of s. 311, such a 
relief cannot be granted to a person applying under that section. 

The object of s. 311 is to grant a summary relief on an applica- 
tion to a person who alleges material irregularity in the publication or 
conduct of a sale of immoveable property which had belonged to him, and 
who can prove that by reason of the irregularity he has sustained sub- 
stantial injury. There being no other machinery provided in the Code 
for setting aside a sale held in execution of a decree, a person whose 
property had been sold in an irregular manner would have been obliged to 
have recourse to a regular suit to have the sale set aside, but for 
the provisions of s. 311. Those provisions, however, cover only the 
case of material inegularities in the publication or ^conduct of the 
actual sale. The material words of the section are material irregu- 
larity in publishing or conducting it,” U, the sale. In my opinion those 
words cannot be taken to confer on the Court hearing an applumtion 
under s 311 any power to inquire into the jurisdiction to sell of the Court 
by which the sale was held, nor is such want of jurisdiction, if estab- 
lished, an '* irregularity in the publishing or in the conducting of the sale 
itself It may be that in the present case theCourt had no power to sell, and 
that the sale is therefore null and void, and that the respondents would be 
lustified in treating it as a nullity or in instituting a suit to have it 
declared null and void. But. however that may be, I am clearly of opinion 
that on an application under s. 311 the applicant cannot obtain a 
declaration that by reason of want of jurisdiction to sell in the execution 
Court a sale is null and void, and that is practically the relief asked for 
here All that such an applicant can obtain is, on proof of irregularity in 
the publication and conduct of the sale and of ^“batant.al m,^ caused 
thereby an order setting aside the sale, which is a very different thing 
from a declaration that the sale is null and void ab former 

relief assumes that the Court had power to sell, while the latter denies the 
[118] existence of that power. Moreover, the words set »®‘de are 
inapplicable to the case of a sale which is null and void. ^ 

intended to give to s. 311 the extensive effect which is contended for 
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of tho section a.s 

It stands I see no reason why it should be applied further than the plain 
giammatical meaning of its language permits* 

'IM hearing of this appeal that s. 312 was in 

finding that it had had no power to sell. I am of opinion that that ar-u- 

Thove / propositions I have laid down 

aboi e, the result IS that an applicant under s. 311 cannot be allowed 

in an application under that section to allege that a sale was null and 

vo d by leason of want of jurisdiction in the Court by which the sale was 

s 311 - application unZr 

8. .311 could not have before it any materials on which it could come 

to the conclusion that it had sold without jurisdiction, just as in this case 

I hold that the Court was wrong in entering into the question of its juris- 

f ction to sell when it had before it only an appliLtion under s 3 1 

m which no question of jurisdiction could arise. If the Court found that 

wonlrl “Snizable under s. 311 were not established, it 

^vould lie bound under s. 312 to confirm the sale. In the present chop 

I hold that the Subordinate Judge ought not to have enterta^ined on an 

app ication under s. ^ 1 , the question of his jurisdiction trsell and 

as he was of opinion that the objection taken to the regularity of the publi- 

m dTto im ‘he applTtion 

riifiV ‘ M T 7- ^ ‘ °“6ht to have confirmed the sale 

ti!i!*nf ^ ^u'7' his finding on the ques- 

ar„n, 1 "r ' h-relevant and immaterial finding upon 

an application under s. 311. Several cases were cited to us at the 

earmg, two of which, Sukhdeo Bat v. Sheo Ghulam (l) and Banke Lai v 
Mu^viy^ Hjisain Khan (2) are quite on all fours with the present case 
ut in those cases the point of substantial injury.” on which so much 

in this judgment, does not seem to have been brought to the attention of 

the learned Judges who decided those two cases, and that is a matter 

which vei-y much impivirs the authority of those ;ases 

hor the reasons given above, I would reverse the order under anneal 
Ullage® o^ July 20t^ ‘he sale of tha! 

Blair, J. — l agree. 

Appeal decreed. 


(1) 4 A. 382. 


(2) 7 A.W.N. {1887} 82. 
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PRIVY COUNCIL. 

Present : 

Lords Hobhouse, MacnaqlUen and Morris, and Sir E. Couch. 
[Ou appeal from the Hiijh Court at Allahabad.] 


JlWAN ^rsejYi{I)efendant-appellani) v. MiSRi Lal iPlaintiff-respondmt).^' 

[l4th November and 7th December. 1895.] 

IJindti lair — llvidn widow — Sale by a Hindu widoio— Whether the reversioner consented 
that she shout the whole inheritance, or only her life-estate. 

The f-ilc by a Hindu widow of a share in village lauds, of which share her 
husband had been proprietor, having taken place without justifying necessity, 
could exfcod no further than to transfer her interest as a widow, for life, unless 
the consent of the reversiooary heir had been given to her selling the whole 
inheritance. The appellant’s case was that this consent had been given. The 
evidence of its having been given whs the fact that this heir having been appoint- 
ed the widow’s mukbtar for the purpose, had executed, on her behalf, a sale- 
deed containing words to the efiect. that tbo vendee bad become fas the English 
translation on the record expressed it) “ absolute ” owner of the share sold. 

This heir, however, received no consideration to induce him to relinquish the 
reversionary title : and, on the death of the widow, bis descendant claimed the 
iuhcntance against the vendee’s son, then in possession, 

[147] Held, that it had not been made so clear that the conveyance transferred 
the whole estate of inheritance as to cause it to follow that the reversionary heir, 
when shown to have consented to the transfer by the widow, must be taken to 
have consented to a transfer by her of the whole estate of inheritance. 

Therefore, the judgment of the appellate Court below, that the transfer extend- 
ed only tj the widow’s life-estate, must be maintained. 

[R., 47 P.R. 1903 = 56 P.L.R. 1903 ; D., 3 C.W.N. 207.] 

Appeal from a decree (20fch May, 1892) of the High Court, reversing 
a decree, (7th December, 1890) of the Subordinate Judge of Aligarh. 

The respondent, a minor under the guardianship of his step-mother, 
Musammat Lachmin, was the plaintiff in this suit (7th February, 1890) 
for proprietary possession of the inheritance, with mesne profits of a one- 
third share of the twenty biswas of mauza Begpur Kanjaula in the Koel 
tahsil of the Aligarh district. This had belonged to Kashi Ram, who died 
before 1863, and who had an ancestor common to him and to the plain- 
tiff, from which ancestor the latter was fourth in descent. 

The plaintiff’s position is explained by the following genealogical 
table : — 


Sila Ram. 


Baldeo Das. Jaikishan Das. 

Kusbi Ram, Bbabuti Ram. Kaj>bj Ram, 

adopted son. I adopted by 

bicgh Raj. Baldeo Das. 

I 

Misri Lal (minor), 
plaintiff. 

The question was whether the estate of inheritance in the one-third 
share had been validly sold in 1863 by the widow of the deceased pro- 
prietor, Kashi Ram, or only her own estate for life therein bad been 
transferred. This ultimately depended on whether the consent of the 
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nearest reversionary heir of Kashi Ham, wiien the sale took- place, had 
been given to the sale of the greater, or only of the less, estate. 

The plaint alleged that the one-third share had been purciiased by 
Kashi Ham, on whose death. Gomti, liis widow, having inherited for her 
widow’s estate, sold it to Kewal Singh, father of the defendant : a sal(^- 
de«d, dated the 7th September, 1863, being executed. [l4s] But the 
alienation extended to no greater estate than for Gomti’s life: and on her 
death, the inheritance devolved upon the plaintiff. 

The defence was that a transfer of the whole estate of inheritance 
was made in 1863 by the widow, with the consent of the next reversion- 
ai 7 heir, Jaikishan Das; who had executed the deed on behalf of flie' 
widow, under a mukhtarnamah from her, e.npowering him for that 
purpose. He had also registered the deed ; which, as he was aware, 
wnyeyed the absolute title. Issues raised the questions of J-.ikishan’s 
having given his consent to the sale, and to what quantity of estate. 

®^i^o*'dinate Judge was of opinion that the defence was estah- 
lisned. The material part of his judgment was as follows ; — 

The evidence of Kishan Lai, agent of the linn of Durga Shan- 
kar and Lalji Mai, shows that Hs. 1,100 out of the consideration 
of the sale was paid to the vendors, and Hs. 400 having been paid to • 
thern by Jaikishan, the sale was thus made for consideration. The 
^result of the evidence therefore is that Jaikishan Das, who was then the 
^^Musammat's nearest and the only living reversioner, admitted the 

^^validity ofthesale which was effected through his agency, and 1 find 
on this issue for the defendant. 

" M evidence adduced by the d*dendant has also proved that 
n plaintiffs father, by the course of the conduct he took 

alter bomti s death, admitted the validity of her act in effecting a sale 
, cni8 property. It appears that Musammat Gomti had sued Ranch- 

'‘nTfi, husband’s estate, and 

“fiY f’ compromised, whereby, with the 

exception of a house and two bonds for Hs. 13.525. whiehwere made 

f 0.000 worth of debts, which were allotted; o 
“cftTiQ'/i of Kashi Ram’s property, which included the 

“Po«o n conveyed by a charitable gift to 

“not nh* plaintiff’s father.didnotonly 

[1491 ° Kr* j compromise, but, after Gomti’s death, sue3, and 

"toLr ui ^ that had been allotted 

plaint in that suit admits the compromise.” 

"havinr/R ^^^ defendant being therefore for consideration, and 

“kiahftn through the agency and with the consent of Jai- 

“ bv ht« . grandfather, and the plaintiff’s father having 

"was also admitted it. the plaintiff could not now sav that it 

“traLfernn K vendor’s lif«-interest. or that it did not 

"the Privv P ® laid down by 

"is thftf [n Lickhee Dabea v. Gokool Chunder Clwtvdhru (1) 

"husband’H Hindu widow of her 

'"whoarclilfi^ consent of such of her husband’s kindred. 

" there should h ° 1^® affected by the transaction, is necessary ; and that 
" would 8uffi!lf ^ concurrence of the members of the family as 
"and justified Kv presumption that the transaction was a fair one 
■ — y the Hindu law. Such conse nt may be proved, not only 

(1) 13 M.I.A, 209 = 2 P.O.J. 618. 
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*by signature or attestation of the deed, but by presence at, or knowledge 
' of, the transaction followed by acquiescence, expressed or implied. All 
'these elements are present in this case; for, at the time the sale 
“ was made, the plaintiff had not been born, and Jaikishan Das. his grand- 
" father, who was the only person in the family likely to be affected by the 
transaction, not only attested it at the time, but also expressedly by his 
" conduct acknowledged its validity afterwards, at the time the plaintiff to 
“ the present suit had not been born, and his grandfather’s consent being 
“ sufficient, it could not now be questioned by him, and not only the plain- 
“ tiff’s grandfather, but bis father also acknowledged the validity of the 
“ sale by the proceedings he took on Gomti’s death. ’ 

Accordingly, a decree was made dismissing the suit. 

The High Court (TYRRELL and Knox, JJ.i reversed this. They 
held, although the plaint, the issues, and the respondents memoran- 
dum of appeal assumed to the contrary, that there is L'SOJ not a 
“word in the sale-deed which is inconsistent with the transfer being 
“ limited to the life-interest of the widow vendor. There is no expression 
“ such as is usually employed to intimate that an absolute title w^s con- 
“ veved. The price paid. Rs. 1,500, the revenue of the share beingKs. Jdo, 

“ would point to the conclusion that it was the widow’s life-interest only 
“that was conveyed. Rs. 1.500 would hardly represent five years pur- 

“ chase of the property.” . . , x. -u fu. 

They found no word in the sale deed that was inconsistent with the 

transfei- being limited to the life-interest of the widow , vendor. There was 
no expression, such as is usually employed, to intimate that an absolute 
title was conveyed. They continued thus The Subordinate Judge 
“ found that the transfer was made by Gomti without any such necessity,, 
" or other cause, as would justify her in alienating more than her own lite- 
‘ interest in her husband's estate. He found that she alienated it 
“ because she could not manage it. If, then, the plaintiff is not bound by 
“ the acquiescence of his great-grandfather, and thus estopped from bunging 
“ this action, his claim is maintainable. The Court below found, on 
“ issue, that the sale was made with the consent and acquiescence ot 
“ Jaikishan Das, plaintiff's great-grandfather, who is found to have actively 
“ negotiated the sale, and procured the execution and registration ot 
“ tlie“ sale-deed. It is found that he was subsequently a party to a 
“ deed whereby the buyer hypothecated this property as security loi 
“some money which he bon-owed." The judgment further on, was as 
follows ■ "Now the Subordinate Judge was obviously wrong in staling 
“ that Jaikishap Das in 1863 was the only living reversioner in respect 
“ of the estate of Kashi Ram. It is proved, and it is no 
“ that in 1863 Jaikishan Das had a son, who was ^^en .^e /atbei 
“ Megh Raj, who was boro in 1863, and su^iyed tiU May 
“ This Megh Raj was the father of the plaintiff-appellant. 1 

“ obvious then that the transfer was not validated by the ° , 

“ the nersons having a right of expectancy in regard to Kashi Kam s 
[mr estate on the 17th of September 1863 . and that the singl 
“member of the family, who helped and assisted in the “'‘^ng of the 
“ transfer is not shown by a tittle of evidence to have coiisented to any 
“ tl-anffer beyond the life-interest of the widows. But it was furtha 
“argued that the plaintiff's father Megh Raj, his actions, put the 
“ nlfintiff out of Court. The Subordinate Judge found that the transfei,. 
“ i^ 873 , by C-mat Gomti, was a valid one. The evidence relied 
“ on to support this position is derived from five documents which are 
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printed in the first book of the respondent. One, No. 26 of the record, 1895 
is a bond in which Kewal Ram, the vendee of Musammab Gomti, Dec. 7. 

under a deed, dated 17th September 1873, raised Rs. 400 oo the 

security of a one-third zemindari property in Begpur Kanjaula, owned RRIVY 
and possessed by him. Now there is nothing in this deed to CotJNCIi:i. 
identify the one-third of the village hypothecated with the one-third 
purchased by the obligor in 1863. On the contrary, it is described 


18 A. 146 


lii KJli Olio OUiiOlai)| 10 l*i UOJsUl 

as ‘one-third zemindari property owned and possessed by him,’ 

. 231.A. 1 = 


6 


M L.J. 47 


whereas in another bond he speaks of the one-third zemindari 
property as ‘purchased’ by him. But conceding that the one-third 
zemindari property hypothecated in this bond was the one-third ® 
purchased from the widow Musammat Gomti, it does not appear that it 
was anything beyond her life-interest that was pledged. It would be 
ample security for the Rs. 400 so raised. The next deed mentioned is 
No. 24, and is dated the 17th of September, 1863, by which, after the 
sale, Kewal Ram borrowed Rs. 400 on tlie security of one-third share 
of Musammat Gomti from Jaikishan Das, great-grandfather of the 
appellant. Here again there is nothing to show that Kewal Ram had 
acquired, or professed to have acquired, more than the life-interest of 

the vendors in the village. The same remarks apply to the documents 
numbered 25 and 27 in the record. The Subordinate Judge of Aligarh 
based one further argument against the plaintiff upon document No. 31 of 
the record, wliich is a petition of plaint by Megh Raj, father of the 
appellant, in which he refers lo a controversy and a compromise between 
182] Musammat Gomti and a stranger called Ranchhore Das. about 
some portion of Kashi Ram's estate which did not include and had no 
leference to the property now in suit. Having considered all the evidence 
which has been brought to our notice, wo find no justification for the 
conclusion arrived at by the Court below, and we are somewhat sur- 
prised at the finding, first, that in 1863. Jaikishan Das was the only 
living reversioner of Kashi Ram, which is a glaring mistake of fact ; and 
^condly, that Jaikishan Das, and after his death his grandson Megh 
Raj, acted in such a way as to bo estopped or as to estou the plaintiff 
irotn asserting that Musammat Gomti in 1863 did not convey under the 

sale-deed of 17th September. 1S63, anything more than her life-interest 
m Kashi Ram's estate. 

The result of the foregoing considerations is that the plaintiff’s claim 
must be decreed, and allowing the appeal, we decree the claim of Misri 
Dal, minor, with costs of this Court and of the Court below. The ques- 
tion as to rnesne profits will be settled in the execution of the decree." 

Cowell, for the appellant, argued that the whole estate of 
wirlni’ transferred to the appellant’s father, the 
kifthon ^e‘ng supDorled by a consent, sufficiently given by Jai- 

nearest reversionary 

had faiT ■ * f^iven his consent, evidenced by the part he 

r the transaction, and the sale-deed, Jaikishan 

and hid the widow’s title to transfer the whole estate ; 

they the plaintiff, were, ae 

Dispute! “ the whole estate of inheritance. 

here Dae ^ Ranch- 

specific portion! ‘''“t each should take 

portions of Kashi Ram s estate, and that the residue should 
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be given to the family (jnru, Parsotam Lalji. A deed of gift was 
executed by Hanclihore in pursuance of this arrangement, and to 
[l53] this ilegh Raj assented ; he had filed a plaint in the Aligarh Court, 
in 18S0. reciting tiiat deed, and making title, as Kashi Ram’s reversionary 
heir, only to that portion of Kashi Ram's estate which had come to 
Gomti under this compromise. Jaikishan's consent was shown by his 
execution of the deed of 1863. as mukhtar for the widow, his registration 
of it, and his receipt, on lier behalf, of the purchRse-money. He must be 
® taken to have consented to the terms of the deed transferring the 
absolute estate. [KouD Horhouse.— The question is not so much what 
is the legal construction of the sale, deed, as it is this question — of what 
estate did -laikishan consent to the transfer? He consented to the 
express terms of the deed, which were that the purchaser should become 
absolute owner. Tiie correctness of the judgment of the High Court, as 
to there being no expression to that effect, is disputed. Jaikishan, subse- 
quently, was party to a mortgage from the purchaser of the estate that had 
been transferred ; and there is evidence of conduct, both on his part and 
on that of Megh Raj, showing that they regarded the transfer as having 
been of the estate of inheritance, and not merely a transfer of the widow’s 
own interest. 

The respondent did not appear. Afterwards, on the 7th December, 
their Lordships’ judgment was delivered by Sir R. CoUCH 

JUDGMENT. 

The property in question in this appeal formerly belonged to one 
Sita Ram, who died leaving two sons, Baldeo Das and Jaikishan Das. 
Baldeo Das the elder died leaving a widow, Musammat Nabbo, and an adopt- 
ed son, Kashi Ram. The latter died without children, leaving a widow, 
Gomti, who thereupon took by inheritance the estate of a widow under the 
Hindu law. Nabbo, who took nothing, died in 1878, and Gomti died on 
the Sth of March, 1880. Jaikishan Das had two sons, Bhabuti Ram and 
Kashi Ram, who was adopted by Baldeo Das. Bhabuti Ram, who sur- 
vived his father, died in the lifetime of Gomti, leaving a son. Megh Raj. 
who survived Gomti and died on the 22nd of May, 1881) leaving a son the 
respondent, Misri Lai. Consequently on the death of Gomti Megh Raj 
became entitled as heir of Kashi Ram to possession of [164] the property 
which consisted of one-third of a mauza called Begpur Kanjaula, pargana 

Koel. . 

On the 7th of February 1890 Misri Lai. then a mioor, by his guardian 

brought a suit against the appellant Jiwan Singh, who was in possession 
of the property, to recover possession of it and mesne profits. 

The defence in the written statement was that after the death of 
Khashi Ram Jaikishan Das sold the property to Kewal Ram for Rs. 1,500 
and a deed of sale in respect of it was executed by Jaikishan Das on 
behalf of Nabbo and Gomti under his supervision and registered by his 
special power of att^^rnev. dated 17th September 1863 ; that Gomti a^pt* 
8d one Ranchhore Das as her son with the consent of Jaikishan Das , 
that the adopted son became the possessor of the property and money leit 
bv Kashi Ram ; that a dispute arose between Gomti and Ran^hore Das 
which was compromised by part of the property left by Kashi Ram being 
taken by Gomti. part by Ranchhore Das and the remainder being pi^ent- 
ed to Sri Maharaj Parsotam Dasji; and that after the death of ^omM 
Megh Raj brought a suit on a bond which was given to Gomt J® 

compromise and did not claim the property m the possession of Ranchhore 
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Das and Gosain Parsotam Das. There was no proof of the adop- 
tion and no evidence of any legal necessity for the sale. The defence 
must rest upon the effect of the deed of sale and the conduct of -Taikishan 
with regard to it. Tiie deed admitted in evidence for the plaintiff 
purported to be made by Nabbo and Gornti and to sell one-third 
share of the village Begpur Kanjaula, with all the rights and interests 
pertaining thereto for Ks. l.oOO ; it stated that the vendors “ put the 
vendee in possession of the share sold instead of us like ourselves " ; 
and that the vendee has become an absolute owner of the share 
sold from the date of sale." It was signed as follows: — “ Musammat 
Gornti. lambardar, wife and Musammat Nabbo, pattidar, mother of®®®*’’ 
^ Kashi Ram, heirs of Kashi Ram. bv the pen of Jaikishan Das, 
mbarakar and mukhtar." It is dated the 17th of September 1803. and 
there was a power of attorney of the same date from Nabbo and Gornti 
[IfloJ to Jaikishan authorizing liira to execute the deed and get it regis- 
teied, which hedid, Gornti only had an estate in the property, Nabbo had 
none. If the effect of the deed was to pass only the estate which Gornti 
had as widow, Misri Lai would he entitled to recover possession. Upon 
the evidence in the suit tlie question appears to their Lordships to be: — 
as it so cleiu- that more than Gomti’s beneficial estate in the property — 
the estate which she might have sold if there had been a legal necessity for 
It— passed by tho deed, that Jaikishan Das must he taken to have con- 
sented to its passing? The Subordinate Judge who dismissed the suit 
oes not appear to have considered this question. He seems to have 
assumed that this estate would pass. When the case came before the High 

learned Judges were of opinion that onlv the estate 
pi tho widow passed by the deed. In the judgment thev sav,— " There is not 

m'ih m ® inconsistent with the transfer being limited 

® ' ^'interest of the widow-vendors. There is no expression such as 
8 U8ua y ^mployed, to intimate that an absolute title was conveyed. 

The single member of the family, who 

assisted in the making of the transfer, is not shown by a 

consented to any transfer beyond the life-inter- 

fari- fhof 1 ? This view of the transaction is supported by the 

Rs 1 *100 evidence that Jaikishan Das received any part of the 

concur in benefited by, or had any inducement to 

arv hflir ' mu ^ destroy his right as the apparent reversion- 

anv nnin- Uordships do not think it is necessary for them to give 

CoLuIm construction of the deed. The opinion of the High 

the whn1« ... f ‘® concl'isive that it cannot be so clear that 

have Jaikishan Das must be taken to 

<>efenc6 is th!t Vx- The answer to the other part of tlie 

1871 .u!. compromise in June 

property wl,l h* * claiming on the death of Gornti the share of the 

[ 186 ] suit K . .u ® inconsistent with the claim in this 

Pl«ce the titu K ® "'“'S necessary for the appellant to dis- 

‘he whole flst!t l°‘'®’'“®'“ce of Misri Lai by satisfactory proof that 

lo Kewal ^ •*'*’® ®®*’®*'C of Gornti as widow was sold 

humbly adviao w failed to do this, and their Lordships will 

'^''our^of thl *?• ‘*'® ‘’®®''®® “’® High Court in 

the respondent and dismiss the appeal. 

Solicitors for the appellant ■ 

T, L. WiUon aid Co. 
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Before Ur. Justice Knox and Mr. Justice Blair. 


R. Wall and another { Applicants ) v . J. B. Howard and another 

{Opposite parties). [27bh November, 1895.] 

Act No. VI of 1882 {Indian Companies Act), $. Company— Civil Procedure 
Code, s, dQS— Parties —Substitution of representatives of deceased respondent. 

R. W. and others, contributorieB to a Company which had gone into liquida- 
tion, filed an application under s. 2 U of Act No. VI of 1882, directed against 
certain officers of the Company. That application, after certain issues had been 
framed and partially tried, was dismissed, and an order was also made giving 
costs against the applicants. The applicants appealed to the High Court against 
the order of dismissal. Pending this appeal one of the opposite parties died, and 
it was sought to put bis legal representatives upon the record of the appeal as 
respondents. Held, that in view of explanation 11 to s. 214 of the Indian 
Companies Act, 1882, the legal representatives of the said deceased respondent 
could not ce brought upon the record, either in respect of the relief prayed for in 
the original application or in respect of the order making costs payable by the 
applicants, as that order could not be separated from the dismissal of the appli- 
cation. 


On the 14th of March 1894 an application was presented liy the 
present applicants and others to the Court of the District Judge of 
Allahabad, purporting to be made under ss. 214 and 162 of the 
Indian Companies Act, 1882, and praying that an inquiry might be made 
into certain alleged misfeasance on the part of some of the officers of the 
Agra Savings Bank, which was then in process of liquidation under the 
supervision of the Court. That application was received by the Court 
and certain issues were framed. The [157] application came on for 
hearing and two orders were passed, one dismissing the application so far 
as it was an application under s. 214 of the Indian Companies Act 
and giving costs against the applicants, but allowing the hearing to 
continue so far as the application was under s. 162 of the Act ; and 
the other, passed after some days’ interval, dismissing the rest of the 
application. Against these orders, dated the 30th of April and the 19th 
of May 1894, respectively, two of the original applicants appealed to the 
High Court, Pending the appeal one of the officers of the Bank, to 
whom notice of the application had been issued, died, and an application 
was made to bring the names of his legal representatives on the record 

of the appeal. 

Mr. W. K. Porter for the applicants. 

Mr. W. Wallach for the opposite parties. 


JUDGMENT. 

Knox and Blaie, JJ.-Tbis is an application praying this Court to 
substitute the names ot Sophia Jessie Mann and John Kdwin Howaru for 
the name of one H.C. Mann, deceased, as respondents to an appeal pend- 
ing in this Court. The sections of the Coda mentioned m the application 

are s. 368 and 582 of Act No. XIV of 1882 , ^ of the 

It appears that proceedings were taken under s. 214 of the 
Indian Companies Act against H. C. Mann and others. That 
was dismissed upon some preliminary point, we are ^ J' , 

order was added directing the appellants before us to pay An appea 

was filed from this order, and, before that appeal could come on for 
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heftring, H. C. Mann, one of the respondenfea, died. Upon an application 
for substitution of names, we issued a notice to the respondents to show 
cause. The learned counsel who appears for the respondents in showing 
cause drew our attention to explanation II of s. 214 of the Indian Com- 
panies Act. That explanation lays down in the most clear and distinct 
terms that proceedings cannot be taken under s. 214 against the repre- 
sentatives of a deceased officer. The learned counsel for the appellants 
argued that, as proceedings had already been taken, this explanation 
did not apply to the present case, and that [158] it was open to the 
appellants to continue them against the representatives of the deceased. 
We were referred to no precedent in support of this view, and such a 
view appears to us to be in direct contravention of the letter and 
spirit of 8. 214. But it was argued that if this was the interpretation 
to be placed upon the explanation in question, at any rate there was a 
right of appeal, so far as that part of the order is concerned, which directs 
that costs be paid by the appellants to the deceased H. C. Mann ; and 
that, if this order as to coats was illegal, their recovery could be claimed 
and enforced against the representatives of the said H. C. Mann. We do 
not see how this part of the order can be divorced from the rest of the 
order. The order, as a whole, was passed in proceedings taken under 

8. 214. It cannot be enforced either in whole or in part against the 

representatives of the deceased except by a proceeding which can only be 
taken under or in pursuance of the proceedings already taken under s. 214. 
Any attempt to take such proceedings would be an attempt to take them 
against persons over whom the law has thrown a shield. The effect and 
tenor of 8. 214 has been fully discussed in this Court in other proceed- 
ings, and in the judgment passed in those proceedings we fully concur. 
They explain, what in fact s. 214 puts in more concise language, the 

object of this section ; and we are satisfied that it is a section 

^loh provides special remedies differing from all other legal proceedings. 
We dismiss the application with coats. 

A'pplicaiion dismissed. 


18A. 158=16 A.W.N. (1896) 15. 

EEVISIONAL CRIMINAL. 
Before Sir John Edtje, Chief Justice. 


Queen-Empress v. Khushali Ram and others. 

[I2th December, 1895.] 

133. '35. 138, 139_Or<icr jar removal of obstruction 
pp intment of jury to consider the reaso^uibleness of such order— Procedure. 

ordered by a Magistrate under s. 133 of the Code of 
criminal Procedure to remove an alleged obstruction, applied for a jury. Five 

having examined the place in dispute, proceeded without 
nsmtation to deliver separate and independent opinions. The verdict of the 

trLv« was ‘n favour of upholding the Magistrate’s order. The Magis- 

traie however discharged his order. 

thatV« Judge under s. 438 of the Code, it was held 

for Magistrate should be set aside and the case remanded 

y* ^oDsideratioQ by a ftesh jury. 

Wm 30 a. 364 (3671=6 A.L.J. 488 {490)=4 A.W.N. (1908) 161 = 8 Or. L.J. 1.] 

The facts of the case sufficiently appear from the order of Edge, C.J. 
r- N. Banerji for the opposite parties. 
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1295 JUDGMENT. 

DEC. 12 . Edge. C. J.— A Magistrate, acting under section 133 of Act No. X 
of 1882, made an order on Khushali Kam and others to remove an alleged 

unlawful obstruction or to appear at a time and place fixed by the order 

SIGNAL (.g [jg^yg gfijgf Asi fio ot modifisd under section 135. ine 

Criminal. pgfsoDg against whom the order was made applied to the Magistrate to 

appoint a jury. The Magistrate proceeded in accordance with section 

L 138, and a jury was summoned. The jurors, five in number appear to 
16 A-W-l*- gggg (g f J, g (ggjjs vi QUO aod theu individually to have made up their 

(1896)16. without anv discussion of the question. The two jurors and the 

foreman appointed by the Magistrate found that the order of the Magistrate 
to abate the nuisance was reasonable. The two nominat^ by Khushali 
and his compaoions found against the Magistrate’s order. The Magistrate 
thereupon, under section 139, discharged the order, so far as I can see. 
He says that be kept the question open. But what be aid appears in law 
to have been a discharging of the order. The majority of the jury having 
found that the order was a reasonable one, I fail to see bow the 
trate could discharge the order. The jury should have consulted together 
and not acted like partisans ; and if they required evidence, evidence 
should have been produced before them. It was for the Magistrate to 
show by evidence that the obstruction referred to was an unlawful obstruc- 
tion of a public way or in a public place. I set aside the 
subsequent to the application made under section 13o of Act No. X 
1882 and direct the Magistrate of the distiict to cause a jury tone 
summoned in accordance with section 138 and to cause the question 

involved to be tried. 


18 k. 160=16 A.W.N. (1896) 15. 

[160] APPELLATE CIVIL. 

Before Mr. Justice Banerji and Mr. Justice Aikman. 


Amanat Bibi and another iPhintiffs ) V . Ajudhia and others, 

{Defendants).'^ [20bh December 1895J . 

Act No XV of 1877 {Indian Limitation Act) sch. ii, AH. uQ- Limitation -Suit for 
breach of c'mtract in writing registered. 

The plainbifis purchasoa certain immoveable property from the ^ 

a rflaisLed sale-deed on the 20th of June 1880. It was stipulated m the sale 
deed that if the profits of the property should be below Rs. 300 the veudo 
wouldmako good the deficiency. The vendees sued upon this 
mb of September 1892. alleging that the profits 

that the suit as regards limitation was governed by article 116 of the eecono 
Sdule of XV^f 1877. and not by article 65. ifis/isn Lai v. Xmiocfc (D 

referred to. 

[R..2N.L.B. 174.] 

This was a suit to recover compensation for breach of a covenant m 
deed of sale under the following circumstances The defendants, o 
nredecessots in title, sold certain zamindari property to the plaintiffs 
1 3ated the 20th of June 1888, stating that the net 

^-L'l^rf^.frt'nertr amounted to Rs. 300 per annum. The^ nc^d 

rTi^^ppo.I No. 316 of 1893. from a dscree of Pandit Indat Nataio, Subordinate 

Judge of Mirzapur. dateJ the 6th Deoembec 1893. 

(1) 3 A* 713* 
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upon was Es. 6,000, of which apparently only some Rs. 2,000 was paid, 
for the defendants-vendors sued for and obtained a decree for the unpaid 
purchase money, which decree was upheld by the High Court. That 
decree the defendants-vendors sold to one Prithi Pal Dasondhi. who was 
also made a defendant in this suit. The sale-deed on the basis of which the 
suit was brought contained a stipulation by which, if on delivery of posses- 
sion the profits of the property were found to be less than Es. 300, the 
vendors agreed either to give other land to make up the deficiency, or to 
refund a proportionate amount of the purchase-money with interest at 
Es^2 per cent, per annnm. The plaintiffs brought their suit on the 19th 
of September 1892. They alleged that about a year after the purchase 
they found that the profits of the property amounted to Es. 177-1-0 only. 
They claimed therefore a refund of a proportionate portion of the purchase 
money according to the oonvenant in the sale-deed referred to above. 

[161] The defendants pleaded mter alia that the suit was barred by 
imitatmn; and this plea was accepted by the Court of first instance 
(bubordmate Judge of Mirzapur), who dismissed the suit, holding that 
article bo of the second schedule of the Indian Limitation Act, 1877 
applied to It. Bub the Subordinate Judge went on to consider the case 
also on the merits, and found tliat the plaintiffs had not proved that the 
proats did not, or could nob. have amounted to the stipulated sum during 
the years in question. The plaintiffs appealed to the High Court. 

tbeappellalts^'^^^^'*” Mujtaba for 

Messrs. D. N.Bamrji, W. Wallach and R. Malcomson for the re.spoD- 


JUDGMBNT. 

lant ■’‘■"“Sht by the appel- 

propsrtr „ th >‘^'8''dants Nos. 1 to 10 sold certain 

P petty to the plaintiffs by a sale-deed dated the 20bh of June 1388 for 

ZSTTv’ -la.deeVtha if 

were “lA 17''^ °u the Property 

by a conveva°np* ^f heboienoy would be made up either 

part oUhe con A proportiouate 

dispute arose rtoTh °“ “"v 

eornpensatirn Th! make 

PulaLa TT T '7' of the sli- 

Plaintiffs wL that then fir' “'the 

to Bs. 177Tand tw '7? '‘““ented only 

»>8o alleged thafth^ 7'° “ defioienoy of Es. 122-15. It was 

wused dalt, e»H T had thus 

obtain a r^Md o 1 n f' accordingly sued to 

Bs. 100 aa fia ° portion of the consideration money and to recover 
of opiltS The Court below has dismissal the suir E 
Limitation Ut 1877 second schedule of the Indian 

062] that the D I ?! “““ oonolusion 

the profits We ale ‘ u '’7''“ there was a deficiency 

'« breach of a oont«ei " ^“'t for compensation 

‘imitation applicable t ‘ r ® ‘'OB'atered and therefore the period of 

rufing in%/l! 71 think 

Lai V. Kmlock (1) is in point, and wo are of 
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opinion that the Court below was wrong in holding the claim, to be barred 
by limitation. 

As all the evidence which the parties could adduce was on the record, 
we asked the learned counsel for the appellants to support their case on 
the merits. In our judgment the plaintiffs have utterly failed to prove 
that on the date on which possession was delivered to them the profits 
arising from the property fell below Rs. 300. The only evidence on which 
the plaintiffs rely consists of the deposition of a patwari who was appoint- 
ed two years after the date of the plaintiffs' possession, and of certain jama- , 
bandis, only one of which related to the year 1296 Fasli. the year of plain- 
tiffs’ possession. That jamabandi is insufiQcient to prove that the profits did 
not amount to Bs. 300 in that year. It shows the whole of the separate 
land of the plaintiffs as in their cultivation on a nominal rental. It is silent 
as to any income from the joint land, and from miscellaneous sources such 
as irrigation, sale of fish, sale of fruit, &c. The evidence adduced by the 
plaintiffs themselves proves that these latter sources of income do exist. 
Consequently, the plaintiffs failed to place before the Court such evidence 
as could justify its coming to the conclusion that the profits did not 
amount to Rs. 300 in the year of the plaintiffs' possession. As for the 
claim for damages on account of resistance to mutation of names, that can 
be shortly disposed of. It appears from the 5th paragraph of the plaint that 
objection was raised to mutation of names on the ground that the full 
amount of consideration money had not been paid. The plaintiffs assert 
that that ground was unfounded. We have the fact that in the civil suit 
brought by the vendors for recovery of the balance of consideration money 
they obtained a decree against the plaintiffs. So that their [163] objec- 
tion to mutation of names must be taken to have been a valid one. We 
dismiss this appeal with costs. 

Appeal dismissed. 


18 A. 163=16 A.W.N. (1896) 18. 

REVISIONAL CIVIL. 

Before Mr. Justice Knox and Mr. Justice Blair. 

GHULAM SHABBIE (Objector) V. DWARKA PRASAD AND OTHERS 

[Opposite parties).* [21st December 1895.] 

Civil Procedure Code, sections 287, 318, B\9 — Execution of decree-^Execuling Court 
delivering possession of property not specified in sale ceriificaie^Plevision^Practice. 

In execution of a decree against several joint judgments-debtors certain immove- 
able property was proclaimed for sale. The sale proclamation described the pro- 
perty as so many biswas and biswansis in certain villages accounting to a certain 
area. The judgment-debtors possessed property in those villages over and above 
that sought to be sold. The property as above described was sold and certi6cates 
of sale were granted which in terms followed the description contained in the 
proclamation of sale. The decree-holdem purchased the property so sold and 
applied for possession thereof, but in their application they inserted a detail of the 
Rpecifio shares of property held by the several judgment-debtors over which they 
prayed for possession. The Court executing the decree went into the question of 
the specification of shares and ordered possession to be delivered over certain 
specific shares of the several judgment-debtors. 

Beld that, under the circumstances described above, the High Court would 
interfere in revision under section 622 of the Code of Civil Procedure, although it 


* Civil Revision No. 28 of 1696. 
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was possible that the matters complained of might be grounds for a separate suit. 
Guise V. Jaisraj (1). Gopal D(ts v. AUif Khan (2) and Prosunno Kumar Sanpal 
V. Kali Das Sanyal (3), referred to. 

tR., 32 A.623 = 7 A.L.J.741 (742) = 6 Ind. Gas. 831 ; 8 Ind. Gas. 613 ; 8 Ind. Gas. 876 
(077)^13 0. G. 341 ; 80 P.L.R. 1901.] 

The facts of this case are fully stated in the judgment of the Court. 

Muushi Madho Prasad and Maulvi Ghuknn Mujtaba for the appel- 
lants. 

Babu Jogindro Nath Chaudhri and Babu Devendro Nath Ohdedar for 
the respondents. 

JUDGMENT. 

Knox and Blair, JJ.—On the 20th of June 1892. and 20tb of 
August 1892, certain properties in mauza Bhadoli and in [164] mauza 
Loharli were sold in execution of a decree. The decree- holders were 
Dwarka Prasad and others, and the judgment-debtors were Maulvi Ghulam 
Kambar and Ghulam Shabbir and others. The amount of the property 
sold was described as consisting of so many biswa^. biswansis, See., and 
it was purchased by the decree-holders. Beyond tlia description of biswas 
and biswansis and the area which those biswas and biswansis covered 
there was no specification of the property showing what particular shares 
of the several judgment-debtors were being sold by auction, and it is 
admitted that the judgment-debtors did possess property in those villages 
over and above the property sold by auction. Certificates of sale were 
granted which followed in terms the description of the property as 
published for sale. On the 2Gth of September 1893, the auction- 
purchasers applied to the Court for delivery of possession over the 
property purchased by them, and in this application they inserted, what 
had not been set out either in the sale proclamation or sale certificates, 
namely, the specific shares of property held by the several judgment- 
debtors over which they prayed for possession. On the very same day, 
and without notice to the judgment-debtors, an order was passed for 
delivery of possession as prayed for and possession was, as a fact, deli- 
vered on the 10th of October 1893, and the case struck off the file. No 
notice was taken, or, at any rate, no notice was recorded, of the fact that 
the decree-holders had in their application inserted something over and 
above what had been entered in the sale proclamation and sale certificates. 
On the 16tb of November 1893, and again on the 12th of December 

1893, the judgment-debtors, Gulzari Lai and others and Ghulam Shabbir, 
applied for a review of the order of the 26th of September 1893. On the 
9tb of March 1894 the Court set aside its previous orders and the judg- 
ment-debtors filed the objections they had to tbe possession prayed for 
by the decree-holders. On the 10th of March and tbe 19th of March 

1894, respectively, tbe Subordinate Judge weut into the prayer for 
possession and objections and passed an order, dated the 12th of May 
1894, by which he directed that possession should be [165] delivered to 
auction-purchasers over the shares held by tbe judgment-debtors in 
mauzas Bhadoli and Loharli, and specified at great length the particular 
flhares of each particular judgment-debtor over which possession was to 
be delivered. It is from this order that the present application for revision 
has been filed. 

The grounds taken are that the Judge had no iurisdiotion to direct 
delivery of possesqinn contrary to th e terms of the sale certificates. There 

(1) 16 A. 405. (2) 11 A. 303, 

815 


1695 

Dec. 21. 

Revi- 

SIONAL 

Civil. 

18 A. 163=> 
16 A.W.N, 
(1896) 18. 


18 All. 166 


INDIAN DECISIONS, NEW SERIES 


[VoL 


1895 

Dec. 21. 

Eevi- 

SIONAL 

Civil. 

18 A. 163 = 
16 A.W.N. 
(1896) 18. 


were several other objections set out, and they are more or less details of 
and flow out of the main objection, that in directing the delivery of posses- 
sion as he did, the Subordinate Judge acted without jurisdiobion or acted 
illegally in the exercise of jurisdiction. 

Sections 318 and 319 of the Code of Civil Procsdure are the sections- 
which lay down what is the duty of the Court on receiving an application 
from a purchaser at one of its sales asking for delivery of possession over 
the property purchased. In neither section is there any reference made to 
the necessity for an inquiry of any kind. What those sections contem- 
plate is that the Court shall proceed at once to deliver possession in accord- 
ance with and over the property specified in the sale certi6cate. By 
s. 319 delivery is directed to be made by simply affixing a copy of 
the certihcate of sale in some conspicuous part of the property and by 
proclaiming to tbe occupant of such property that the interests of the 
judgment-debtor have been transferred to the purchaser. It is moreover 
obvious that at such a time there should be no room given for any doubt 
or question as to what is the property which the purchaser has acquired. 
All such matte) s are matters which should be determined, and for the 
deberminacion of which provision is made, when the property is under 
attachment and before sale takes place. Section 287 of the Code lays upon 
the Court the duty of specifying as fairly and accurately as possible the 
property to be sold, the revenue assessed upon it, tbe incumbrances and 
every other thing which tbe Court considers material for the purchaser to 
know in order to judge of the nature and value of the property the Court 
is selling and lie is purchasing. Ample powers are given to a Court to arrive 
at tbe precise nature [166] and value of the property to be sold; and 
for a decree-holder to allow property to be sold, and still more for a 
Court bo proceed to sell property, without arriving at its nature and value,, 
is contrary to the spirit of the law and not to be justified. Tbe regret is 
that, as in tbe present case, too often the provisions of s. 287 are 
nob made use of and Courts adopt the slovenly procedure of selling to 
purchasers what may be valuable property or what may be simply matter* 
for endless litigation. In the course of the argument in this case we came 
across many disputes that have arisen around this property and make it 
probable that the purchasers before they obtain quiet possession will have 
to wade through a sea of litigataion. 

For the opposite parties, the decree- holders, it was first contended that 
in inquiring into the various titles and incumbrances connected with the pro- 
perty of the judgment-debtors in mauzas Lobarli and Bhadoli the Subordi- 
nate Judge was merely acting in the exercise of his jurisdiction and that in 
no way he had acted illegally or with material irregularity. To this conten- 
tion we cannot accede. The application for delivery of possession gave the 
Subordinate Judge jurisdiction to put the purchaser in possession of the pro- 
perty covered by the sale certificate. If in the application the purchaser asked 
for property which was not included in the sale certificate, or if his applica- 
tion contained any other prayer contrary to the terms of the sale certificate, 
the Subordinate Judge had jurisdiction to brush aside such matters and to 
direct delivery of possession only in accord with and over the proP^rtV 
specified in tbe certificate of sale. It did not give jurisdiction to the Sub- 
ordinate Judge to enter upon any inquiry over titles and matters which were 
ooDbained. as in the present case, neither in tbe decree out of which the sale 
arose nor in the sale proclamation, nor in tbe sale certificate. The moment 
he entered upon such enquiry he was, although the case was within his 
jurisdiction, acting illegally and with material irregularity. 
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Ifc was nexfc contended that as the judgment-debtors had another 
form of remedy in the shape of a regular suit to recover property or 
properties of which they have bean dispossessed, that is, if there was 
property of which they were illegally dispossessed, the powers [167] 
granted' by s. 622 of the Code of Civil Procedure should not bo 
exercised by this Court, and in support of this contention we were 
referred to the case of J. OahfC V. /ar.sray >1). Special stress was laid 
upon the words— “ that the recognized rule of this Court is that if a party 
in a civil proceeding applies to us to exercise our powers under s. 622 
he must satisfy us that he has no other reme-iy open to him under the 
law bo set right that which he says has been illegally, irregularly, or with- 
out jurisdiction done by a Subordinate Judge. ' This was the dictum of 
Mr. Justice Straight applied by our brother Burkitt to a particular case, 
the case before him being one in which under s. 283 of the Code oi 
Civil Procedure a special remedy by way of regular suit was granted. We 
agree that in such a case the Court should not granD an extraordinary 
remedy by way of revision where a special and conclusive remedy is grant- 
ed by law. The case of Gopal D-is v. Ala/ Khan (2), in which tiiis dic- 
tum of Mr. Justice Straight is to be found, was a case in which the 
petitioner liad two alternatives open to him and availed himself of one of 
the two. The view taken by Mr. Justice Straight was considered in appeal 
by the learned Cluef Justice and another Judge of tliis Court, and all that 
they held was that the Judge whose order was appealed agaitist exercised 
sound discretion in refiisinp to iuterfere, not thac ho had no jurisdiction 
to interfere under s. 022 of tiie Cjle of Civil Procedure. So far as that 
case is au authority at all. it i-* an autliority in favour of tlie power oi Court 
to inlerfere under s. 022, even though there he an alternative reiuedy. 

Mr. Ohnudnri, wlio also appeared for the opposite jiarty and to 
wlioni wo gavositecial permission to raise an argument o\erand above that 
put forward by tlie learned vakil who coi'ducted their case, contended that 
tie judgment-deb' ors liad no locus standi before the Subordinate Judge 
w len they asked him to interfere and not deliver possession in the way 
in which hu intended. But I his, if sound, adds still more weight to the 
argument that in considering that objection the Court was acting without 
juus iction. The [168] section of the Code confers upon this Court 
^wers to interfere. We do not say by any means that we should in any 

interfere in revision ; but in a case like this, where it is 
ftiuh ^ the learned vakil for the petitioner, whether, on the 

Sa«//«;v. Kah Das .Sa«//«M3). a separate 
marv n where the Court below lias taken upon itself in sum- 

suit virtually to decide matters tit for a regular and separate 

t& dirpAt o' under such special circumstances to interfere, and 
whore it wrmi- Court to take up the proceedings at the point 

ficcord with n deliver possession to the purchaser strictly in 

We accordintiU ^ Pi'operty set out in the sale certiticates. 

Courttonroop ) the order of the Court below and direct that 

faiB ap^^atirn The petitioner will get the costs of 

Application allowed. 


fl) 15 A. 405. 


Vni- 103 


(2) 11 A. 383 
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APPELLATE CIVIL. 

Before Mr. Justice Banerji and Mr. Justice A ihnan. 


Indarjit (Plaintiff) V. Lal Ohand and another 

[‘23rd December, 1895.] 


[Defendants).'^ 


Act No. 1 oj 1872 {Indian Evidence Act), 
of a contract inwriting— Evidence ta 
agreed to be paid. 


s. 92— Evidence to vary or add to the terms 
show manner in which consideration was 


Section 92 of the Indian Evidence Act, 1872. will not debar a p»rtv to a con- 
tract in writing from showing, notwithstanding the recitals in the de^d. that the 
consideration specified m the deed was not in fact paid as therein recited but 
was agreed to be p^,d a different manner. Hukum Chand v. Hira hat (1) 
Lala Bimmai Sahai Sxngh v. hlewhellen (2), Ram Bakhsh v. Durjan (V 


[R., 4 A.L.J. 441 = A.W.N. (1907) 


44i = A.W.N. (1907) 181; 10 C.L.J. 27 (29)=2 Ind Gas. 953 ( 954 ). 2 

Ind Gas. 13(14): IP.R, 1904 = 41 P.L.R, 1904.] oa. uas. JOd (954) . 2 


The facts of this case sufficiently appear from the judgment of 
the Court. 

Pandit Sundar Lal and Babu Dur</a Charan Banerji, for the appellant. 

Messrs. T. Co7ilau and D. N. Banerji and Babu Bccha Ravi 
Bhattacliarji, for the respondents. 


JUDGMENT. 

[169] Banerji and Airman. JJ. — The suit out of which this appeal 
has arisen was brought by the plaintiff-appellant to recover the balance of 
the amount of consideration for a sale-deed executed by him in favor of 
the respondents on the 18th of Februar\ 1888. 

The plaintiff is the son of the daughter of one Jiwa Ram, and on the 
death of Musammat Incba Kuar, the widow of Jiwa Ram, be succeeded 
to Jiwa Ram’s estate, which apparently was of large value. That estate 
bad been taken possession of by Balmakund and others, who derived title 
from Incba Kuar. The plaintiff had no property and no means to 
defray the expanses of the litigation in which it was necessary for him to 
embark in order to recover the property inherited by him from Jiwa Ram. 
He accordingly entered into negotiations with the defendants for the sale 
to them of half of the property, they undertaking to finance the suit. 
Accordingly a sale-deed was executed on the 18th of February 1888, and the 
amount of consideration stated in it was Rs. 30,000. It was recited in the 
sale-deed that the plaintiff-vendor bad received the entire amount of con- 
sideration according to the following detail : — 

Rs. a. p, » 

Received in cash at the time of registration ... 25,000 0 0 
Received by setting off against the previous debt due 

under fiveRwkkas in favor of Sah Lal Chand ... 3,000 0 0 

Costs to be paid on account of remuneration to Ghandi 

Prasad and Jagan Prasad ... ... 2,000 0 0 

It was further recited in the sale-deed that as regards the receipt of 
consideration the vendor had not, nor would have, any sort of objection 
or dispute. 

• First Appeal, No. 273 of 1893, from a decree of Babu Baijoatb, Subordinate Judge 
of Agra, dat^ the I3bh June 1693. 

(1) 3 B. 159. (2) 11 C. 4S6. (3) 9 A 393. 
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Ifc is alleged by the plaintifif io his plaiufc that, fche mode of payment of 
the amount of consideration as recited in fche sale-deed was not what was 
actually arranged between the parties, bub it was agreed that the sale 
oonsiderabion should romain with the vendees subject to biie condition that 
they should defray the costs ol fche suit which would have to be instituted 
for the recovery of the property [170] and that after the termination 
of the suit half of those costs shouhl lie deducted out of the amount and 
fche balaoce should be paid to fche plaintiff. It was further stated in the 
plaiut that tiio recital as to payment of consideration in the sale-deed was 
UDtrue, and that is was made through apprehension that a plea of cham- 
perty might be raised on behalf of the persons who were in possession. It 
appears that the plaintiff brought a suit for Jiwa Ham's e.state jointly with 
the defendants, ami a decree was made by the Court of first instance in 
their favor on the 10th of December 1888. That decree was atlirmed by 
this Court on the ‘26th of J891. The present suit was filed on the 
6th of December 1892. The plaintiff further alleged in his plamt that he 
had not received any part of the consideration and that his share of the 
costs of the litigation amounted to about Rs. 2,000. He acconiingly 
claimed the balance of Rs. 28,000 and the interest on that amount. 

The defence raised in the written statement of the defendants was 
that the consiueration entered in the sale-deed had been paid in full, that 
no part of it was fictitious and that nothing was duo to the pUintiff. The 
lower Court disbelieved the evidence adduced on iiohalf of the defendants 
us to the payment of consideration. But it also disbelieved the statement 
of the witnesses exaniined on behalf of the plaintiff, and was of opinion 
that the plaintifl had failed to prove that the amount of oonsiderabion 
was agreed to be paid in the manner allegeii in the plaint. On this ground 
tho Court below dit^uiissed the plaiobitfs suit. The plaintiff lias appealed. 

At the outset of the argunioni it was objected by learned counsel for 
t 0 respondents that the plaiutifi could not adduce evidence to prove that 

# J 1 . i L 1 ' was agreed to be paid in the manner set 

objection was based on the provisions of 
8. of the Indian Evidence Act, 1872, which are to the effect that no 
evidence of any oral agreement or statement shall be admitted for thepur- 
pose of contradicting, varying, adding to or subbrajbing from, the terms of 

kdmhf f'*'®® tbab the evidence referred to above was 

RuiA Court below, and that no objection was raised in that Court 

contention of the learned 
io thfi 0 reapondeot that when evidence has been improperly received 

ovideiipfl duty of the Court of appeal to reject that 

thoueh Opinion the evidence was legally inadmissible, even 

Court hfllnm u to the admissibility of the evidence in the 

by tbft Ua * have therefore bo consider whether the objection raised 

of oninion^hT?u® ^sapoodents is a valid objection. We 

>y admiaaibir Th wuich is now objected bo was legal- 

if true, was nob an allega- 

®f the LDtraorl? sale-deed. The terms 
of Rs. 30 000 th« sale-deed were that for a consideration 

ants. Thera is convey half of the property to the defend- 

the amount of thflf.n berms. The plaintiff concedes that 

“®t actually he sayt) is that it was 

J'asmade between sale-deed, but that an arrangement 

U settled law that nn^ which the payment was deferred. 

t, notwithstanding an admission in a sale-deed that the 
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consideration had been received, it is open to the vendor to prove that 
no consideration vpas actaally paid. In Hnkum Chand v. Hira Lai (1) 
it was held that s. 92 of the Evidence Act (Act No. I of 1872) 
does not prevent a party to a contract from showing that there was no 
consideration, or that the consideration is different from that 
described in the contract. If it is open to a party, as is undoubtedly 
the case, to show, notwithstanding a recital in the sale-deed, that no 
consideration passed, or that the actual consideration was different from 
that stated in the deed, it is, in our opinion, open to a party to prove 
under what circumstances the payment of consideration was postponed, 
and what was the mode agreed upon as to the payment of it. We think 
that to admit such evidence is not allowing evidence to be given to 
vary or contradict the terms of a written contract. This view is supported 
by the principle of the ruling of the Calcutta High Court in Lala 
Bimmat Sakai Singh v. Llcwhcllen (2) and of this Court in Ram 
[172] Bakhsh v. Durjan (3). In the case last mentioned, the suit was in 
respect of a bond payable by instalments, and the question was whether 
evidence was admissible to prove that at the time of the giving of the 
bond it was agreed to let the creditor have possession in lieu of instalments. 
It was held that such evidence was admissible, that the contract alleged 
did not detract from, add to, or vary the original contract, but only provid- 
ed for the means by which the instalments were to be paid. Similarly 
in this case the agreement alleged by the plaintiff did not contradict, vary 
or add to the terms of the original contract, but only provided for the 
mode in which the amount of consideration agreed upon in the sale-deed 
was to be paid. We are of opinion that the Court below rightly admitted 
the evidence tendered by the plaintiff to prove the allegations made by 
him in the 4th and 5th paragraphs of his plaint. 


[Tbe judgment then went on to discuss facts of tbe case ; but tbc remainiDg portion 
is not Doatetial to the purposes of tbia report.— jBd.j 


18 A. 172 = 16 A.W.N. (1896), 14. 

APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice, and Mr. Justice Biirkitt. 


Parsidh Rai and others [Plaintiffs) v. Raji Nain Rai 
AND others (Defendants).* [23rd December, 1895.] 

Act No. XlX 0 / 1873 [North-Western Provi^icefi Land ReoeiuiCi Act), to 231— 

Arbitration— Award ma4e by one arbitrator ^only, effect of such award and decision 

thereon. 

The provisions of ss. 222 to 231 of Act No. XIX of 1873 contemplate that the 
award therein dealt with should be an award made by more arbitrators than 
one. Where tbcrefore a Seltleincnt Officer bad delivered a decision under s. 230 
upon wbat purported to be an award by one arbitrator only, it was held that 
such so-called award and the decisioo thereon of tbe Settiemeoi' Officer would 
not prevent the mutters dealt with therein being reopened in a civil suit. Jfiatan 
Singh v. Mahadeo Svigh |4) distinguished. 

[R., 11 C,L.J. 39.] 

• Second Appeal. No. 564 of 1893, from a decree of Pandit Rajnath Sabib. Sub- 
ordinate Judge ot Gbazipur, dated tbe lUh November 1892, reversing a decree of Babu 
Brie Ohandra Bose. Muusif of Gbazipur, dated tbo 30th June 1892. 

(1).3 B. 169. (2) 11 C. 486. (3) 9 A. 392. (4) 6 A.W.N. (1886) 180. 
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The facts of this case sufficiently appear from the judgment of the 

Court. 

[178] Mr. T. Conlaiu Pandit Suiidar Lai and Munshi Gobind Pra.^ad, 
for the appellants. 

Munshi Bnm Prasad, for the respondents. 


JUDGMENT. 

Edge. C. J.. and BURKITT. J.— This was a suit for a declaration of 
title, and for possession, in the event of the plaintiffs being found not to 
be in possession. One of the grounds upon whicli the suit was resisted was 
that the matter Imd been concluded by the decision of the Settlement 
Officer on an award, and that a. 231 of Act No. XIX of 1873 applied. 
The Mausif found for the plaintiffs, huding that there had been no award. 
The defendants’ appeal was heard by the Subordinate Judge, who decided 
that there had been a reference and an award and a decision tliereupon to 
which 8. 231 of Act No. XtX of 1873 applied. The plaintiffs have 
appealed. 

We were pressed in appeal with a decision of this Court in the case 
of Jatan Siuffh v. Mahadco Shuih (1), and it was contended that according 
to that deci^-ion there could he a good reference under s. 222 of Act 
No. XIX of 1H73 to one arbitrator alone. The learned Judges in that case 
do not appear to Inive decided that precise point. They held that there 
was nothing in s. 222 to prohibit a reference to one arbitrator. Whether 
they considered that, in tlvit case, the reference was good as being a 
private reference by consent of parties or not we cannot say, In the present 
case the only question before us is : — Was the decision of the Settlement 
Officer on the award of 18S4 (assuming that the document was an award) 
a decision within tlio moaning of s. 231? It is not suggested that 
there was any reference to two or more arbitrators, or any award of two 
or more arbitrators, on wliich the Settlement Officer could decide under 
8. 230. Reading ss. 222 to 230, we are of opinion that the reference 
contemplated hy that group of sections, and on which the decision 
refeired to iq s. 231 could he made is a reference to certainly more 
than one arbitrator. We are bound to hold that if this report of 1884 was 
an awaid, it was not an award on which the Settlement Officer could make 
a decision [l74] under s. 230 of Act No. XIX of 1873, and consequently 
that section 231 of that Act did not bar this suit. 

We set aside the decree of the lower appellate Court, sc far as it 
a ec s the interests of parties to this appeal, who have been served with 
DO 1^ and who are alive; and we remand this case under s. 562 of 
thft ° ^^vil Procedure to the lower appellate Court for trial upon 
^ The decree below will stand so far as the represeutatives of 

are concerned where such representatives are nob upon this 
record. Costs will abide ihe result. 

Appeal decreed. 
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FULL BENCH. 

Before Sir Johii Bdge, Kf., Chief Justice, Mr. Justice Knox, 
Mr. J}istice Blair, Mr. Justice Banerji, Mr. Justice Burkitt and 

Mr. Justice Aikman. 


In the matter of Hajendro Nath Mitker.ii."' 

l3rd Januai-y, 1895.] 

Letters Patent, section S-^Conriclion of vakil for criminal offence — VaJdl called upon to 
.<t1iov' cause why he should not be struck off the roll— Arqument not allomed to show 
that cciviction 7vas wrong. 


A Vakil practisiDg in tbe Court was convicted by a Court of Session of 
the offence punishable under s. 471 of tho Indian Penal Code, and tbe con- 
viction was affirmed by the High Ceurt on apoeal. Tbe vakil was subsequently 
called upon to show cause why he should rot in consequence of such conviction 
be struc k off the roll of vakils of the Court. On appearance in answer to this 
rule it was held that the vakil was not entitled lo question the propriety in law 
or in fact of the conviction, but that it was open to him to show, if he could, that 
his conduct in the matter in respect of which be had been convicted was not 
such as to render him an unfit person to be retained on the toll of vakils of tho 
Court. 


This was a proceedini’ under s. 8 of the Letters Parent of the High 
Court of Judicature for the North-Western Provinces. One Rajendro Nath 
Mukerji, a vakil practising in the High Court, had been convicted by the 
Sessions Judge of Allahabad of the offence punishable under s. 471 of 
the Indian Penal Code and sentenced to three years’ rigorous imprison- 
ment. He appealed to the High Court, where his appeal was heard by a 
Division Bench and di.smissed, the conviction being affirmed, hut the sen- 
tence reduced to two years’ rigorous imprisonment. 

[175] In consequence of this conviction the Registrar of the Court 
reported the case for the orders of the Court with a view to proceedings being 
taken under s. 8 of the Letters Patent. Upon this report a rule was 
issued to Rajendro Nath Mukerji calling upon him to show cause why he 
should not be removed from the roll of the vakils and his certificate can- 
celled in consequence of the offence of which he was convicted by the 
Sessions Judge of Allahabad on the 9th of August 1895. This rule came 
on for hearing before a Full Bench of the whole CJourfe on the 3rd of January 
1896, 

Porter for the vakil argued that he was entitled in showing cause to 
question the propriety of the conviction of the 9th of August 1895, 
referring to the following cases — In the matter of Durga Charan, Pleader (1), 
In the matter of Yad Ali, (Miscellaneous No. 23 of 1894 decided on 
the 30th of April 1894) ; In the matter of Ghulam Husain (Miscellaneous 
No. 77 of 1894, decided on' the 30th of June 1894 f), and In re Weare, 
Solicitor (2). 

• Misoellaoeous No. 425 of 1895. 

(II 7 A. 290. (2) L. R. (1893;, 2 Q.B.D. 439. 

t IN THE MATTER OF GHULAM HUSAIN. [30tb JuDe, 1894.] 

t Miscellaneous No. 77 of 1894.) 

Legal Practitioners Act iXVTII of 1879). s. VI— Pleader conrHcted of criminal offence 
—Powers of High Court 

(a) Tho High Court would deprive any pleader of his certificate on its being proved 
that ho had made a false charge, if it appears to the Court that the case involved muoh 

criminality. 
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IN THE MATTER OP RAJENDRO NATH MUKER.II 


On this point the following ruling was delivered : 


RULING. 


18 All. 175 


Edge. C. J., Knox, Blair, Banerji, BrnKrrr and Aikman, JJ.— 

In this case, which is a proceeding under s. 8 of the Letters Patent 
of this Court consequent on the conviction by the Court of Session of 
Allahabad of a vakil upon the rolls of this Court of tlie offence punishalde 
under s. 471 of the Indian Penal Code, which conviction was uplield 
on appeal to this Court, ^Ir. Porter has contended on the authority of In 


1893 

Jan. 3. 

Full 

Bench. 

18 A. 174 

16 A.W.N. 
(1896) 20. 


(6) But. where a District Judge, on the ground that a pleader was convi-^ted under 
8- 18'i of the Indian Penal Cede, in the year 1679, suspended him in the year lB94 atid 
reported the matter to the High Court, under b. 12 of the Legal Practilioners Act 
IXVIIl of 1879), the H'gh Court, being of opinion that it was impossible to a^c^rtain 
what the facts really were, the particular case against the pleader being an old storv, 
and taking also into consideration the fact that the pleader bad brrne an honourable 
charicter in his profession daring the 14 ycirs of his practice tthe pleader having bten 
practising siueo I880i and that no one bad brought such charge against him during 
that period, sot aside the order of suspension and ordered the return of his certificate. 


JUnOMENT 

The judgment in this ease wa<j as follows : — 

EDUE, C,J., TVRRELLand BIj.vir, JJ.— Ghulam Husain was report<:d to this Court 
under the Legal Practitioners Act and was suspended by the District Judg^ pending the 
decision of this case. He has been a pleider since 1880. Itappears that in 1879. he 
was convicted under s. 102 of the Indian Penal Code of making a false charge agaitist 
oneJafar. The charge was one of theft : Jafar was charged with stosling certaitj orna* 
ments. In the judgment in the case in which Ghulam Husain was convicted, it app?ars 
that Jafar was an illegitimate connection of the family and wo infer that the Magis- 
trate came to the conclusion, that Jafar bad had the ornaments in his pos-'ession f >r the 
purposoof cleaning them. Itwasa summary trial, and unfortunately the only record we 
naveofwhat took place j.s the judgment. Ghulam Husainhas appeared hero as a witness 
m bifl own behalf. Ha has been examined aod cross examined. He has told ns his 
ereion of the Btory, and bo has stated that bis reason for suspecting that Jafar 
d cooimitted a theft of the ornaments was that when ho spoke to Jafar at the 
pil ilfil concealed them in his hand. Jafar was not examin- 

not 7 r* Magistrate, and the only other person who could have proved whether or 
Al Ornaments in bis hand was Ghulam Husain who was the 

orohahiv ? occasion. The conviction under such circumstances under s. 182 would 
HuMin ‘"Terences not drawn from any particular evidence that Ghulrm 

not know believed the charge against Jafar to be false. We do 

the charoA ground of the Magistrate’s coming to the conclusion that 

that thePA wao ^ Jftfar was false to the knowledge of Ghulam Husain. We assume 
Jafar was fnioA jurisdiction for the Magistrate’s finding that the charge against 

taiae to thA VnL another question how far it was clearly made nut to have been 

way of aDDeal to set aside the conviction. That application was not made by 

roviiionarrnowAM^^f^Sf* ^ under the 

but on the crounfl application was dismissed, not on the merits, 

U ia to be bornA in j if objections to the procedure had not been made out. 
Hosaio was takino preferring that application in revision Gbulam 

wrllficale of thoV ® Jkis C.iurt being informed that a pleader then holding a 
Penal Code tkia convicted of an offence under s. 182 of the Indian 

beioff Drovad . ^ undoubtedly deprive any pleader of hia certificate on 

the case involved itiiiaTi ^ charge, if it appeared to the Court that 

i» an old story and ip j • The particular case against Ghulam Husain now 

fourteen vea^ m to ascertain what the facts really were. No one baa 

apparently bo haa hAFnA*** P^®®tice hitherto brought up this charge against him, and 
years. Under t>iAo oharactier in his profeasion during the past four- 

hisccerUac«uT“r,!“‘1f;.:!l?° J*"*' bljustiaed m 

aside 
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1895 the matter of Duraa Charan, Pleader (l). and in re Weare, Solicitor (2), 

JA^3. that he was entitled to show that his client the vakil was not guilty of 

■p offence of which he was convicted. If the observation of the Chief 

Justice on page 290 of the Indian Law Reports, 7 Allahabad, is to be taken 

as the decision of the Court on that point, we entirely dissent from it. 

18 A 174 obseiwed that the Court, in refusing to exercise its power in that 

(P.B.|= case under s. 12 of Act No. XVIII of 1879, did not suggest that the 

16 A W N bad in fact or in [176] law. The case in the Court of 

{1898] 20 England does not throw, in our opinion, any light on the ques- 

tion before us. 

We cannot in this case question the propriety in law or in fact of the 
conviction of the Court of Session, which has been maintained by this 
Court on appeal. It is, however, incumbent on us, under s. 8 of our 
Letters Patent, to consider whether there exists reasonable cause for 
removing or susuending from practice the vakil who has been convicted, 
and for that purpose it is necessary for us to ascertain, as it is not admit- 
ted, the degree of culpability involved in the acts which constituted the 
offence of which he has been convicted. 

We hold accordingly that Mr. Porter is not precluded from showing, 
if he can, that the conduce of his client in the matter was not such as to 
render him an unlit person to be retained on the roll of vakils of this 
Court. 

[The Court then went on to consider the degree of culpability indicated 
by the conduct of the vakil which led to the conviction above referred to, 
and in tlie end passed an order striking him off the roll of vakils of the 
Court.] 


18 A. 176^ 16 A.W.N (1896) 23. 

APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice, and Mr. Justice Biirkitt. 

Gajendar Singh {Plaintiff) v. Sardar Singh and another 

(Defendants).'^ [9th January, 1896.] 

Eindu law-- Joint tlindu family -Evidence of separation-^Shares separately recorded 

in village papers—Separate purchases by individual members of family out of joint 

family funds. 

Where there has existed a joint Hindu family possessed as such of immoveable 
property, the presumption is that until the contrary is shown, such family will 
continue to be joint- 

The fact that in the revenue and village papers individual members of a 
Hindu family once admittedly joint are recorded as holding each a certain 
specified portion of property is not, standing by itself, sufficient evidence that 
a separation h is taken place, nor is the fact that specific purchases of immoveable 
property have br-en made from time to time in the names of individual members 
of tbo family, [177] and that the property as purchased was recorded in each 
case in the name of the nominal assignee. 

[F., 22 A. 141 ; R. , 25 A. 546 (566); 11 0.0. 381.] 

The facts of this case are very fully stated in the judgment of the 
Court. 

Messrs. T. Conlan and Abdul Majid and Munshi Bam Prasad, for 
the appellant. 

Pandit Sundar Lai, for the respondents. 

* First Appeal, No. 56 of 1894, from a decree of Pandit Raj Nath Sahib, Subordi- 
nate Judge of Moradabad, dated the 16tb November 1893. 

(1) 7 A. 290. (2) L. R. (1893), 2 Q, B. D. 439. 


824 



GAJENDAR SINGH V. SARDAR SINGH 


18 All. 176 


YlII] 


JUDGMENT 


EdgiJ, C.J., and BURKITT, J. — Tliis is a first appeal from a decree 
of the Subordinate Judge of Moradabad, dismissing the plainiilf's suit. 


omgn, ana .uusimmai; aunctar, wno was the kept woman o! Jialdeo Singli, 
the grandfather of Saidar Singh. Ho sought possession of the property 
mentioned in the plaint on the ground that tlie fatnily to wliich lie and 
Baldeo Singh, the grandfather of the defendant. Sardar Singh, belonged 
was a joint Hindu family, and on the further ground that the property 
in question was the joint proi)erty of that family, of which family, 
if it was a joint family, he was the sole surviving inaie inemhei'. 
He souglit to have it decided that certain gifts, a wiil and an agree- 
ment mentioned in tlie plaint wliich were made by Raldeo Spngh, 
were \oid as against him, the plaintiff. The defence to the suit was that 
all the descendants .)f ono Chaiidan Singh, the ancestor, had separated 
many years ago, in fact, according to the defence, prior to 183G, :ind ihat 
fie properties sought to be recovered by the phiintitf were not joint 
lamily property, hut were properties, some of which had come tt^ 
uaiieo Smghusa separated Hindu, others of which had been acquired 
)y him as a separated Hindu, and the remainder of which had been pur- 
S- 1 as a separated Hindu for and in the name of 

end of the suit ^ that defence ol separation were made out. there was an 

tlio t'le issues between 

enTto « hich puts 

and wilieh ii-n- *' ^ far as they are mutually concerned, 

then, we , lectin " ^78] decree, and us between 

Hgrr,re„t''^:h “Phnon on tbe .nerits of tlie suit, tbe 

li's cousin is u '“tween tlio plaintiff and Sardar Smgb, 

between near relatinny Jind equitable agreement 

and L tbe „ 1v to the plaintiff in this 

litigation and leaves thns'’ 'i ^''okIs any chance of future 

one another. relations, we hope, on good terms with 

intere^rshrhTd di^wlth her'“‘^ °< the suit and any 

te this appeal. She is not a nn t concerned. She is a respondent 

and Sardar Singh. It consenurntK hln® the plaintiff 

this appeal on- the merits na becomes necessary for us to decide 

Musaminat Sundar's title denand®*" , 1 ® ^'amtiff and llusammat Sundar. 

question whethe. or not the further on the 

'“«'ly property, n irtai io^T i°iot 

Tt eT" pated „otlLg™"“'^‘"’ 

of the defendant,’ Sa^rdar^Sin^jr^^^ the ancestor of the plaintiff 

S not proved He lef ll ^^hen he died is not known, or at 

him 'Without issue but u? Sinfih, the eldest son, 

.^’“‘anchal Sinch th« ! ^ Kuar, surviving 

him, MuBrlsl Vol a°n\?"’ -'dot? 

^‘^ban Kuar, and a daughter. Mulo Kuar, 
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who died during the pendency of tliis suit ; Mahtab Singh, the third 
son, died in 1863, leaving surviving him his widow, Sahib Kuar, who 
died in 1886, and five daughters, two of whom had each three sons living ; 
Randhir Singh, the fourth son, died in 1836, leaving Baldeo Singh 
surviving liim. Baldeo Singh died on the 27th of April, 1692. He left 
surviving him his widow. Mewa Kuar, who died during the pendency of 
the suit. Baldeo Singii also left surviving him his daughter, Gulab Kuar, 
[l79] by another wife. Gulab Kuar was the mother of Sardar Singh, 
the defendant. Ugar Singh, the fifth and youngest son, died on the 2l3t 
of June 1874, and left surviving him his widow and an only son, Gajendar 
Singh, the plaintiff in this suit. It is necessary to state these facts for a 
clear conception of how wrong in our ojjinion the Subordinate Judge went 
in the conclusions at which he arrived. 


It is well-established law in these Provinces that a Hindu and the 
sons lawfully born to him constitute, until separated, a joint Hindu family, 
and that tlie ancestral property, and all property acquired, of which 
the ancestral property is the source, constitute joint family property 
of such family. It is also well-understood law in these Provinces that, 
given a joint Hindu family, the presumption is, until the contrary is 
proved, that the family continues joint. That presumption is peculiarly 
strong in the case of the sons of one father. Ic is also the law as 
understood in these Provioces that in a Hindu joint family the suiwiving 
male members of the family exclude in law' from the ioheritance widows, 
daughters and daughter’s sons, who are entitled to maintenance only out of 
the joint family property. It is also \vell-established law in these Provinces 
that the widow, the daughter and the daughter’s son of a separated Hindu 
exclude from the inheritance to the separated Hindu, brothers, nephews 
and other relations separated from the separated Hindu. Now these 
propositions of law should have been understood by the Subordinate 
Judge, and if he had borne them in mind and applied them to the considera- 
tion of this case, he could not, in our opinion, have come to the conclu- 
sion which he did, that the five sons of Chandan had separated and ceased 
to be members of a joint Hindu family. Further, in our opinion, the 
Subordinate Judge could not have come to the conclusion at which he 
arrived if the arguments in the case before bim had directed his attention 
to a number of wajib-ul-arzes w'hich are on the record, to the cross- 
examination of several of the witnesses upon whom he relied, and if 
he had had experience of the manner in w'hich names of Hindus are 
entered not uncommonly in revenue and village papers in respect 
of shares, and also if he had known, as indeed he [180] ought to 
have known, as a Judge in these Provinces, that a definition of 
shares in revenue and village papers affords, by itself, hut a very 
slight indication of an actual separation in a Hindu family, and 
certainly in no case that has ever come before us could we have regarded 
such a definition of shares standing alone as sufficient evidence upon 
which to find, contrary to the presumption in law as to jointure, that the 
family to which such definition referred had separated. 

The plaintiff’s case is a straight forward one, and in our opinion is 
consistent with the documentary evidence on the record and with the 
evidence given in cross-examination by many of the witnesses called on 
behalf of the defendants. ^ What is the case attempted to be proved on 
behalf of the defendants ? It is a cafe which violates many of the leading 
principles of law to which we have referred, and which is absolutely in- 
consistent with any devolution of property amongst separated Hindus. If 
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the brothers had separated, or if even in fact Randhir Singh or his son 
Baldeo Singh had separated from the other members of tiie fannly prior 
to 1856, the devolution of the property sworn to by the witnesses for the 
defendants and accepted as correct by the Sul)ordinate Judge could 
not, upon any principle of Hindu law, have taken place, rianiir 
Singh, the eldest brother, died in 1856. It is tlie case of the defendants 
that the interest of Hamir came to the four surviving members of 
the family, Himanchal Singh, ^fahtab Singh, J^aldeo the son of liandhii- 
Singh, and Ugar Singh. That would have been the natural and legal 
devolution if the family in 1 H.'j 6 had been a joint Hindu family. Hafnir's 
interest did in fact devolve on these four sundving members of the family. 
If these brothers had been separated Hindus, Hamir Singh's widow, Sheo 
Kuar, would have taken inlaw and in facta Hindu widows estate in 
Hamir Singh’s property. She took nothing of the kind. If the family 


was separate, Baldeo Singh would have taken nothing. On the deatli o 
Hamir Singh, if ho left a widow, or on tlie doatli of tlie wi<low wlioin h< 
left, Baldeo Singh would have been excluded according to Hindu law fron 

any succession to Hamir Singh, as liis uncles [l8l] Himanchal, Mahtal 

and Ugar would exclude him. We pass over for the moment what is sait 
to have taken place on the death of Himanchal Singh in 1859. an< 
we come to a later date, viz., 1863, when the third brother. Mahtal) Singh 
M I 'indisputed. and it is proved beyond doubt, that upoi 
Mahtal) Singh’s death his interest devolved upon his nepliew Baldec 
• >ng 1 and upon fjgar Singh, his l)rother. wlio were the surviving inuN 
members of the joint family, if it was a joint family. If the family 
as joint, Malitab Singh’s interest undoubtedly, according to Hindi 
u!"'? ^lovolved. as it did in fact, on his nephew IHaldec 

9| IQ';"!'’?.'' H""'' evei 

onetracfi Haldco Singh and Ugar Singh would have taken no1 

1887. Mahtab'r 

ultimatllv on hi devolved upon any .sunnving daughter of iiis and 

were, without question 

MabtabSinil'b'hnterest!' “ in 18G3 to 

on tKtrl’f 8ingb in 1856, and 

ground of the family h ' ' '"l!' accounted for on tbe 

‘'■a property o,Tire^«r'^ ^ 1 “" rT 1° he joint, and of 

Singh in revenue and vip! , Hamir Singb and Malitab 

The facta as to the dpvnli r® papers having been joint family property. 
Mahtab Sineh are 1 ‘"l8‘esfc on the death of Hamir Singh and 

devolution was ns at^mitted on both sides that the 

had only been drawn to th Judge’s attention 

he wouirhlvo^ f ‘^“‘^ation of many of the defendant’s 

9^ Hamir Singh and on the deaths 

irroconcilft hie with the defonV absolutely inconsistent and 

®'“fih had separa^ ^^efendants case that the five sons of Chandan 

8in Himanchal Singh 

of the cMe the r'’® ^'"Sh. There is in 

‘hat statement, it may vei^^^ w ‘iu"®® '■®“T.‘° ‘h® “®"'“®y 

y well appeal', and does, from the revenue and 
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1896 village papers, that Baldeo Singh’s name was entered in those papers as 
Jan. 9. that of the successor in title to the share or interest in the property before 
then recorded in the n^me of Himanchal Singh. The Subordinate Judge 
Appel- ought to have known, if he has had many of these cases before him, that 
LATE it is not at all uncommon in these Provinces for tlie property of a joint 

Civil. Hindu family to 1)6 recorded in revenue and village papers sometimes in 
— the name of one member of the family, sometimes in the name of another 
18 A. 176= sometimes in the name of the managing member, sometimes in the name of 
16 A.W.N. a junior member of the family — and that without any separation having in 
<i896j 23. taken place. The Subordinate Judge ought also to have known that 
in a joint Hindu family it not uncommonly happens in these Provinces that 
when ])roperty is acquired from the resources of a joint Hindu family the 
purchase is made in the name of one member of the family, not as his ex- 
clusive property, hut really on behalf of the family of which he is a member, 
and that entries in revenue and village papers consequent upon such assign- 
ments of iDteres^ as a rule, are made in the name of the nominal assignee. 
The Subordinate Judge should have known and borne in mind these 
common facts in deciding this case, and in considering the evidence accord- 
ing to which, if it were accurate, the interest of Himanchal Singh, on 
his death devolved exclusively on Baldeo Sin^h. If the family was 
separate, as the defendant’s case is r.hat it was, neither Baldeo Singh nor 
Mahtab Singh nor Ugar Singh could have taken anything other than a 
reversionary interes*'- in Himanch-i,l Singh's property as a separated Hindu 
until the dea h of Himanchal Singh’s widow, and until the death of his 
daughter Mulo Kuar, Mulo Kuar having lived until after the commence- 
ment of this suit : so that, even with regard to the devolution of Himan- 
chal Singh’s interest, the case attempted to be set up by the defendants is 
absolutely irreconcilable with the principles of Hindu law as they are fol- 
lowed in these Provinces. 

[l83] It might be impossible, owing to the deaths of Baldeo Singh 
and Ugar Singh, to know exactly why it was that Baldeo Singh’s name 
apparently was entered in the revenue and village papers in respect of the 
property standing in the name of Himanchal Singh. It would appear to 
have been the custom in this family, as it has been in others, to enter the 
names of different members of the family in respect of different portions 
of the family property. The result is that the evidence on both sides as 
to the devolution of the interest of Hamir Singh and of Himanchal Singh 
and of Mahtab Singh is irreconcilable with the idea of a separated family 
and is consistent only with the presumption that this family remained and 
continued to be joint. 

Tliere are other considerations which lead us to the same conclusion. 
Ugar Singh died in 1874. The plaintiff, who was his son, was a minor of 
tender years— some four years old— at that time. Baldeo Singh acted as 
the guardian of his minor cousin, the plaintiff. He obtained a certificate 
of guardianship, and from that fact the Subordinate Judge draws the 
inference that Baldeo and the plaintiff were separate. The Subordinate 
Judge had either never heard or had forgotten that it had been decided 
prior to 1874 by the High Court of these provinces that it was a proper 
and legal act for a member of a joint Hindu family to take out a certifi- 
cate of guardianship of the person and interest of a minor member of that 
family. It was believed to be the law that such certificate was requii'ed. 
In fact, as we understand the law, the taking out of such a certificate was 
not necessary ; but that view of the law lias been adopted only recently 
by the High Court at Calcutta, the High Court at Bombay and by this 
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Court. At any rate, tlie chances are that any one aclvi.sing Baldeo Singh 
would have advised him that he should apply for and obtain a certificate 
of guardianship for his minor cousin, and that although the family was 
joint. 

In 1282, 1283 and 1284 Fasli a settlement was proceeding. It was 
the usual thirty years' settlement. One of the most important docu- 
ments in the settlement of a village is the wajih-ul-arz, which con- 
tains a statement of the custom or of the agreement come [184] to by 
the proprie:ors as to the custom to be observed in the village. .\t 
the time of the settlement the two surviving members of this joint family 
were Baldeo Singh and his minor cousin, the present plaintiff, for whom 
Baldeo Singli was acting as guardian. Now in a large number of irajib-ul- 
arzes, some twelve or more, which were made at that settlement and which 
are on the record, there are clauses in which it is positively stated that in 
the villages referred to in tluiso tliere was no division of 

profits and losses hecause the proprietors were in cominensality. These 
wajih-ul-arzen to which we refer wore irajib-iil-arzes which related to 
villages in whicli tlio proprietai y right was vested at the time of the 
settlement in Baldeo Singh and his minor cousin, the present plaintiff, as 
appears from kheicaU which are upon the record. These entries in 
these irajib-ul-arzea arc entirely inconsistent with the defendant's 
case that the dejenduni and ibildeo Singh were separate. Such an entry 
as to commonsality would never havt^ lu'on made by a member ol a 
separated family, and \vi' know from the evidence on the record that 
these wajib-nl-arzrs were prepared with the knowledge and cognisance 
of Baldeo Singh and his agents ; and in fact these statements must have 
been made at the instanceof Bahli'o Singh. There ar(5 some tcajibul-af ztts 
of that settlement relating to some of tlic pr. Sperries in dispute here which 
contain statements that profits and losses were divided by tlie proprietors. 
So far as wo can ascertain, there is only one of such naiib-nl arzes which 
relates to a village in which tlie sole proprietors at the date of settlement 
were Baldeo Singh and the present plaintiff. Some of these icajib-ul arzes 
undoubtedly related to villages in wliicb tiiero were as co-proprietors persons 
of a difl'erent caste, of a diffenmt religion and in no way related to Baldeo 
Singh and the present plaintiff, and in these cases the wajib-ul-arz also 
Would necessarily state that profits and losses were divided amongst the 
proprietors. There is. again, a third class of irajib-iU-arz, certainly one, 
perhaps more, in wiiich the proprietors of one patli of the village were 
members of this joint family and the proprietors of another pattt of the 
village [185] were strangers intcr.se, and in that class it is stated with great 


precision that the members of this family in their patti do not divide profits 
or losses by reason of commensaliby, while as to tlie proprietoi s of the 
other patti it is stated that they do divide profits and losses. In our 
opinion, drawing all reasonable references from the tviijib-ul-arzcs, and 
considering them with reference as to who were at or about the time of 
the settlement proprietors in tlie village or in the patti, wo can only come 
to the conclusion that Baldeo Singh at that time admitted in these public 
<loouments that the family to which he and the present plaintiff belonged 
'vas joint. There is no doubt in our minds that after the time of that 
settlement Baldeo Singh, in order to provide for his grandson Sardar 
Singh and to advance him in the world, began, whilst he was guardian 
of his minor cousin, the present plaintiff, to prepare evidence which 
plight subsequently be put forward, as it has been, to indicate a separation 
in the family. During Ugar Singh’s lifetime there is absolutely nothing 
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that we can see which is inconsistent with the family being joint. There 
are, however, indications, the result of things done by Baldeo Singh or his 
karindas. whilst he was acting as guardian for the present plaintiff, 
which, although standing alone th^y are not strong, certainly hint at 
a separation, and there are further indications that Baldeo Singh was, 
during the minority of the present plaintiff, laying the ground for a 
subsequent claim to be entitled to a larger share in some of these villages 
than the plaintiff. It must be borne in mind in looking at anything 
which took place between 1874, when Ugar Singh died, and 1889, when 
the present plaintifl’ came of age, that during that period Baldeo Singh 
was the master of the situation, and that there was no one to protect the 
interest of the present plaintiff effectively except Baldeo Singh, his guar- 
dian. In our opinion Baldeo Singh betrayed his trust as far as he could. 
We cannot regard anything unfavourable to the plaintiff which was done by 
or at the instance of Baldeo Singh during the plaintiff’s minority as of any 
weight in the determination of this suit ; but, on the other hand, we are 
entitled to regard all these acts of Baldeo Singh wliich were adverse to the 

[186] theory of a separated family and contrary to tlie interests of Sardar 
Singh, whose interests be was seeking to promote, as of the very greatest 
importance as showing what the true facts were. In this view we find 
the documentary evidence as to what took place after the death of Ugar 
Singh and during the minority of the present plaintiff affords the strongest 
presumption, in fact proof, that Baldeo and the present plaintiff were 
joint. It is not pretendtd by the defendants that a separation of their 
pleadings took place in recent years. The separation took place prior to 
the death of Randhir Singh in 1836. They tried to prove that the family 
was separated from that time down to the present. It was never pre- 
tended by the defendants that a separation had first taken place between 
Baldeo Singh and his minor ward. Such a separation taking place be- 
tween a guardian and his ward in a joint Hindu family and adversely to 
the interests of the ward would naturally be scouted by any Court of 
justice. 

Now, in conclusion, we have only to refer to a few of the remarks 
of the Subordinate Judge. We have indicated that in our judgment the 
Subordinate Judge has misunderstood the evidence; possibly through no 
fault of his : possibly through the time at his disposal for the arguments 
in this case being short. The arguments before this Court have taken 
eight days. Before the Subordinate Judge they took two days, and he 
had before him a large mass of evidence, to many important points in 
which it is evident that his attention was not directed. 

The first observation to which we refer is that which imputes practi- 
cally to the plaintiff that he s:ole the account books of the estate. If the 
Subordinate Judge had given careful attention to the evidence, he would 
have found that it was impossible for the plaintiff to steal these account 
books. He would have found that when the documents in the outer office 
came to the number from time to time of fifteen or twenty sheets they 
were removed into the zanam apartment of Baldeo Singli’s house and 
were kept there. The documents which the plaintiff took, and was entitled 
to take, as a member of this joint Hindu family, for his information from 

[187] the office, were what we may call the granary accounts that is to 
say, the accounts of wheat, seed, oil and other matters brought into the 
joint storehouse for tlie consumption of tlie fan^Iy, the servants and the 
horses, and showing how they were distributed from day today. There 
was no pretext for holding, as the Subordinate Judge did, that the plaintiff 
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secretly took the jiccouats. The only accounts which the plaintifl took 
away were taken openly. It is ridiculous tosuggest that the plaintill' had 
any opportunity or could have taken the estate accounts without every one 
being well aware of it. The mass of estate accounts wliich must have 
accumulated and been in existence in the zaiiana apartments of Baldco 
Singh relating to the management. proHts, losses, rent. AG..of tlio num( 3 rous 
villages belonging to this estate must Iiavo been such that it would not he 
too much to say chat one man could not retnove them, hut that it would 
have required a cart or two to carry awny the accounts of all tliose vcars. 

The Subordinate Judge in our opinion out an etitirely wionp construc- 
tion on the evidence relating to the petitions of the 13th of September 
1883, and the 16th of April 1S!)2. The Subordinate Judge does not believe 
the plaintitl as to his evidence that lie had not authorised the petition 
of the 16th of April 1892. Ha considers that the plaintiff in that respect 
is contradicted by the evidence of Maulvi Ibadat-ullah. In our opinion 
there is no contradiction. Ibadat-ullah stated that he had. on instructions 
of a karinda of the plaintiff and some one who accompanied him, filed 
that application. It is not certain wiii'bher that karinda was not also the 
karinda of Baldao Singh. Ilowuver. chat matter is immaterial. Ibadat- 

ullah says that subsequently to the 16th of April 1892 the plaintiff sent 

for him and asked him, as we read the evidence, if ho had Hied a petition 
on his behalf, and what had been done on it. and told him to wiolidraw it. 
That does not lead us to the inference that the plaintiff had authorised 
the tiling of that petition, and wo are fortified in that conclusion by tlio 
evidence given in cross-examination by Sardar Singh, the principal defeud- 

Singh did nob cause any application 
L188J to be tiled, but the karindas who had the management in their 
hands used to tile applications after having them drafiod. The karindas 
used to watch and conduct the Court proceedings as they liked without 
the permission of Baldeo Singh.” That shows that, at least so far as the 
elder member of the family, Baldeo Singh, was concerned, his karindas 
were in the habit of tiling applications without consulting him at all. 
That evidence of Sardar Singh is consistent also with the statements in the 

evidence of the present plaintiff as to certain petitions for partition which 
had been tiled. 

*3 a good deal in the judgment of the Subordinate Judge upon 
which comment adverse to his conclusions might be made. He did not. 

correctly weigh the evidence, even if he read the whole of it, 
which we doubt— we refer to the documentary evidence — and we entirely 
ail to understand how he could have come lo the conclusion that, on a 
reference to the whole deposition of the plaintiff, it could be inferred that 
Idgar Singh, Baldeo Singh and other ancestors were separate and nob 

joint. In our opinion the plaintiff gave his evidence boneetly, truthfully 
and straightforwardly. 

We find thab'tlie five sons of Chandan Singh continued to be joint 
uring their lives, and the survivors continued to be joint during their 
ives : that Baldeo Singh and the plaintiff were joint : that the property in 
question in this suit was joint family property, and that Baldeo Singh had 
0 power to dispose of that property or any part of it by will. As between 
00 plaintiff and Musammab Sundar, she book nothing, and wo allow the 
ppaal and set aside the decree of the Court below, and decree the plain- 
^ 8 claim for possession as against Musammat Sundar. It would be 

For 13th of September 1883 we have 13th of September 1688 in 16 A.W.N. (1896) 23 
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useless to decree costs as agaiusb Musammat Sundar, and we accordingly 
make no order as to costs as between these parties. The plaintiff does 
not press for a decree as to mesne profits as against Musainraat Sundar, 
so we make no decree as to mesne profits. As we have already said, the 
decree as between the plaintiff and Sardar Singh will be in the terras of 
the agreement filed in Court >esterday. 

Appeal decreed. 


18 A. 189 = 16 A.W.N. (1896) 65. 


[189] APPELLATE CIVIL. 


Before Mr. Justice Banerji and Mr, Justice Aikman. 


Muhammad Mahmud Ali (Defendant) v. Kalvan Das (Plaintiff).'' 

[23rd December, 1895.] 

Act iVo IV ot 1882 {Trmisjerof Property Act\, s. li— Mortgage^ Prior and subsequent 
incnmbrancets— Right of subsequent mortgagee to redeemprior mortonge— Manner in 
which subseqiient mortgagee's right of redemption is affected by parlxal destruction of 
the prior mortgage, 

One M. R. was a co-mortgagee under mortgages of the years 1867, 1868 and 
1670 of a village called Ahak and shares in certain other villages Surajpur, Rai- 
pur, Bamoti and Khera Buzurg. K. D. the plaintiff was the representative of a 
subsequent mortgagee of the share in Khera Buzurg. K. D. in 1874 brought the 
share comprised in his mortgage to sale and purchased it himself ; but without 
making M. R. or his representative? parties to his suit for sale. Subsequently, in 
1879, M. R. sued for a decree for sale of all the properties mentioned above, but 
the decree which he ootained was limited to the village Ahak and the share in 
Khera Buzurg. K- D. was not made a parly to this suit. In 1882 one M.M A. 
purchased tbe share in Surajpur which hud been subjert to the mortgage sued 
upon by M. R. in 1879, but bad been exempted from the decree obiained by 
M. R. in 1879. In 1892 K. D. sued forredemptiouof M. R.’s prior mortgage of 
1867 and for a declaration of his right, upon such redemption, to bring to sale 
the property comprised in the mortgage. 

Eeld that, inasmuch as M. R.’s interest in tbe mortgaged property had been 
limited by the decree of 1879 to the village of Ahak and the share in Khera 
Buzurg, tbe plaintiff was not entitled to a decree for the sale of the share pur- 
chased by M. M. A in Surajpur. 

The facts of this case are fully stated in the judgment of the Court. 
Mr. Abdul Majid, for tbe appellant. ^ 

Pandit Sundar Lai, for the respondent. 

JUDGMENT. 

Banerji and Aikman, JJ.— The suit in which this appeal has arisen 
was brought by a second mortgagee to redeem a prior mortgage and to fore- 
close the right of redemption of the legal representatives of the mortga- 
gors and of subsequent incumbrancers and alienees of the mortgaged pro- 
perty. 

Tbe facts are these. Some of the defendants first party an dtbe ances- 
tor of others of those defendants were owners of the village Ahak and of 
shares in four other villages, namely, Surajpur, Raipur, Bamoti and Khera 
Buzurg. Thev mortgaged the aforesaid property to Brij Lai, tbe prede- 
cessor in title of tbe defendants [190] second party, by three instruments 

' First Appeal No. 247 of 1893 from a decree of Babu Gangs Saran, Subordinate 
Judge of Aligarh, dated the 23rd May 1893. 
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dated respectively, the ISth April, the 2^jr<i August, 18(>8, and the 29lh 
Deoeinbor, 1870, and they inortgagcl the share in Khera Ru/,urg only to 
the plainlilT's father on the IBtli April, 1868 ; so that the plaintitf hecaujo 
the second mortgagee of the share in Khera Huzurg, the first mortgage 
being that created it) favour of Brij Lai by the instrument of tlio 18th 

April, 1867. 

On tlie Ufch April, 1879, Maya Ram who is now representod hy the 
defendants second party, brought a suit upon the three mortgiigr dt (-ds 
in favour ol Brij Lai menbioriud al>ovo. and elaimirig what he dfclai{‘(i to 
be bis share of the mortgauo money prayed for tlio sale of tlio five villjiges 
mortgaged under those deeds. The Subordinaio Judge of .\ligarh made a 
decree in his favour on the 16th Uecember, 1875). for sjjIo of two only out 
of the live villages, namely, of Abak and Kliera Bu/jurg. Tim plaintiff 
was not joined as a party to that suit. 

The appellant is the purchaser of a portion of tiie share in Sur.ijpur 
mortgaged to Brij Lai. The date of his purchase is the llth of January 
1882. 

On the 18tli of September, 1871, the plaintiff obtained a decree ou 
his mortgage of tlm IBth of April, 1868, for the sale of Khera Bu;;urg. 
and in execution of that decree ho has purchased that village. Neither 
Maya Ram nor his representatives were parties to the plaintiff’s suit for 
sale. 

The plaintitf's case is that, as ho was not a party to Maya Ram’s 
suit, the decreo obtained by Maya Ram is not binding on him. and he 
has still the riglit to redeem the prior mortgage of tbe ISth of April. 1867. 
Ho claimed the following reliefs in his plaint. 

“ (1) That out of the balance of tlie principal amount of the bond, 
dated the 18th of April, 1867, comprised in the decree dated the 16th of 
December, 1879, tlie rateable sum chargeable on the 10 hiswas share of 
niauza Khera Buzurg may be ordered to be paid by the plaintiff to tbo 
defendants second party, and the aforesaid property may be declared on 
such payment to be free from their lien. 

[ 191 ] “ (2) That, if the Court should consider the rateable distribu- 
tion of liability to be unfair, the whole amount may be ordered to be paid 
by tbe plaintiff' to the defendants. 

(3) That, if the whole amount mentioned above is made payahio, it 
may be declared as against all the defendants, that the properties specified 
(namely all the five villages mortgaged in the bond of the 18th April. 
1867) are liable to be sold in satisfaction of the said amount and of tho 
balance of the plaintiff's decree dated tbe 18th of September, 1874. 

(4) That, if rateable payment is ordered, it may be declared as 
against tbe defendants third party, that the leu hiswas share of dului.i 
Kbera Buzurg is notiiabie to be sold in satisfaction of the rateable sum to bu 
determined by the Court and the sum duo ou tbe plaintiff’s decree as 
prior liens." 

The Court below has declared tbe amounts due on tbe mortgage 
bonds of the 18th of April, 1867, and the 18tli of April, 1868, ami it has 
made a decree to the effect that the plaintiff should nay to tho defendants 
second party the amount due on tbe mortgage of tbe 18th of April, 1867 : 
that tbe defendants first and third parties should pay to tho plaintiff the 
said amount, as also the amount due to the plaintiff' on his mortgage of 
the 18bh of April, 1868; that in the event of the aforesaid defendants 
failing to pay the amounts abovementioned tbe whole of tbe property 
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mortgaged undor tbo iusfcrumont, of the 18fch of April, 1867, should be sold 
for realii^atioD of tho amount due upon that mortgage. 

Tho only Gonrontion raised on behalf of the appellant is that, inas- 
much as the decreo obtained by Maya Ram on the i6bh of December’, 1879, 
was limited to the villages Aiiak and Khcra Buzurg, Maya Ram ceased to 
have a mortgage lien on the share in Surajpur after the date of that decree ; 
that tho appellant therefore purcliasod a part of that share free from any 
lien, and that, as there was no subsisting mortgage on that share in favour 
of Maya Ram for tiie plaintiff to redeem, the Court below has erred in 
making a decreo for the sale of that share. 

[192] On the other hand Mr. Sunday Lai has contended on behalf 
of tho plaiiuitf that, as the plaintiff was not a party to the suit in which 
Maya Ram obtained his decree, the plaintiff was, under the provisions of 
section 74 of Act No. IV of 1882, entitled to redeem tho prior mortgage 
of the IStli of April, 1867 : that on redeeming that moitgage he would 
acquire all the rights which existed in the first mortgagee on the date of 
his mortgage and would be entirely unaffected by what might have hap- 
pened in the interval in respect of the first mortgige, and that the plaiotifif 
would therefore have the right to bring to sale all the properties comprised 
in that mortgage, and this notwithstanding the fact that the prior mort- 
gagee himself had no such right by reason of the dismissal of a part of his 
claim. 

We are unable to accede to this contention. It is beyond question 
that the rights of a prior mortgagee are superior to those of a puisne incum- 
brancer. It is also beyond doubt that a second or subsequent mortgagee 
cannot in the absence of fraud control the action of the first mortgagee in 
respect of the mortgage held by the latter. It cannot be disputed that the 
right of redemption presupposes the existence of a mortgage on certain 
property which at the time of redemption is security for the money due to 
the mortgagee. It therefore follows that the only property which a second 
or other subsequent mortgagee may redeem is the property on which the 
first mortgagee is entitled to enforce bis security. From the very necessity 
of things the right of redemption can be exercised in respect of such pro- 
perty only as is subject to a mortgage capable of enforcement. 

That being so, when a second or other subsequent mortgagee redeems 
a prior mortgage he relieves from liability for that mortgage such property 
only as is under such liability at the date of redemption, and under the 
provisions of seotion 74 of Act No. IV of 1882 “ ho acquires in respect of 
the property all the rights and powers of the prior mortgagee as such.” 
There can be no doubt that the property referred to in the section is tho pro- 
perty redeemed from the prior mortgage, and not property which may origi- 
nally [193] have beencomprised in the mortgage, bub on which the mortgage 
had ceased to exist. This is evident from the fact that the section confers 
on the person redeeming the mortgage the rights and powers of the first 
mortgagee, and, as those rights and powers could not be exercised by 
the first mortgagee in respect of property other than that on which his 
mortgage subsisted, it is clear that a second or subsequent mortgagee 
by redeeming a prior mortgage acquires the prior mortgagee’s right in 
respect of that property only which is redeemed by him. He cannot, 
in our judgment, acquire any higher right than that of the mortgagee 
whom he redeems, and therefore be cannot claim that bo can recover 
tho money paid by him in order to discharge the first mortgage by sale 
of all the property originally comprised in that mortgage, notwithstand- 
ing that portions of. that property may have, at the time of redemption, 
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coased to bo subject to tliat mortgapo. Id oui opinioD the position 
of a puisne incumbrancer who redeems a prior mortgage is not analogous 
to that of a surety who pays a debt due by his priticipal and acquires 
the benefit of all the security held by the creditor against the prin- 
cipal at the date of the contract of suretyship. Theie can bo no doubt 
that a mortgagee is competent to release a portion of the mortgaged pro- 
perty on receipt of part payment of the mortgage money. It was held by 
this Court in Lachnii Naram v. MuIuxuwukI Ynsu/ (1) that such a release 
has not the effect of breaking up the mortgage security. Where a portion 
of the mortgaged property has thus been released by the mortgagee his 
rights and powers under bis mortgage are to realise the balance duo to 
him by sale of the remainder of the mortgaged property. As, under s. 74 
of Act No, IV of 1882, a puisne incumbrancer by reJesming a prior mort- 
gage acquires only the rights ami powers of the prior mortgagee, all that 
ho becomes entitled to by virtue of the redemption is the right and power 
to recover the amount paid by him lor redemption by sale of the property 
on which the prior mortgagee, could enforce his mortgage. In our opinion 
any other view would be [194] inconsistent with the rights of a prior 
mortgagee, which are undoubtedly superior to those of a second or other 
subsequent mortgagee, and the provisions of section 74 of Act No. IV of 
1882 negative rather than support the contention of learned vakil for the 
respondent. 

In this case the decree passed in favour of .Maya Kara on the 16th of 
December, 1879, on the basis of the mortgiigos held by him limited 
his right of sale only to the two villages Ahak and Kliera Buzurg. Whe- 
ther that limitation was made advisedly, or was the result of an oversight 
on the part of the Judge who made the decree, it is not necessary for us 
to consider, We have the fact that the decree did not confer on Maya 
Ram the right to bring any other property to sale ; so that after the date 
of the decree Maya Ram lost the right to enforce his mortgage on any of 
the mortgaged villages other than Ahak and Kbera Buzurg. The state- 
ment contained in the plaint that the decree of the 16th of December, 
1879, declared Maya Ram’s lien on all the live villages comprised 
in bis mortgage is erroneous, and the Subordinate Judge’s assump- 
tion that the omission of other villages from the decree was a verbal 
error was wholly gratuitous. As we have said above, Maya Ram was 
not entitled after the date of that decree to fall back on his original 
mortgages and to bring to sale any of the villages excluded from the 
operation of the decree. The fact of the plaintitJ’s not being a party to 
the suit in which tbe decree was passed did not place him in a bettor 
position. The only effect of the omission to join him as a party was to 
preserve bo him the right to redeem the prior mortgage. By such redemp- 
tion ho acquired, under section 74 of Act No. IV of 1882, the rights and 
powers of Maya Ram. and as those rights and powers did not extend 
beyond tbe right to sell up tbe two villages against which tbe decree was 
passed, tbe plainbifif cannot claim to bring to sale any of the three 
villages in respect of which Maya Ram’s suit must be held to have been 
dismissed. As the share in Surajpur purchased by the appellant was 
a part of the property on which Maya Ram had ceased to have a mort- 
Rage lien, the plaintiff was not entitled bo a decree for the sale of the 
1198 ] share and the decree granted to him by tbe Court below cannot be 

sustained. 
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It wus urged by ilr. Suiuhtr Lai that Rs. 913, part of the interest 
due on the bond of 1867, was included in Brij Lai’s bond of the 23rd of 
August, 1868, and as the heirs of Rrij Lai other than Maya Kara obtained 
a decreej'or the sale of all the morigaged property under the bond last 
mentioned, the plaintiff should be granted a decree for the sale of Surajpur 
for the realisation of that amount at least. The simple answer to this 
contention is that the claim as laid in the plaint is limited in terms to 
what was due to Maya Ram and to the amount comprised in the decree 
dated the IGth of December, 1879. and it is this claim only with which wo 
have to deal. 


^Ye may observe that we are glad that we have been able to arrive 
at the above) conclusion. The amount of the mortgage of the 18th of April, 
1867, became payable, and the plaintilf’s right to redeem that mortgage 
accrued, on tho ISth of April, 1870. For a period of twenty years be took 
no scops to redeem that mortgage, and even after the decree of tho 16th of 
Decomher, 1879, ho remained silent. Tho appellant purchased the share 
of Surajpur now in ejuestion in 1882. At that time had he, like a man of 
ordinary prudence, made inquiries, as we must presume he did, as to the 
previous incumbrances on the property, be could only have discovered 
that the mortgages created on it by the bonds executed in favour of Brij 
Lai had merged in tho decree of 1879, and that under that decree no 
liability was imposed on the share in Surajpur. 

If with such information before him he purchased tho property, it 
would, in our opinion, be a hardship to him were be to be compelled, ten 
years after his purchase, to discharge a mortgage which the original 
mortgagee was incompetent to enforce against him, and which the plaintitf 
did not choose to redeem for such a length of time. 

We allow this appeal, and, in modification of the decree below, we 
dismiss that portion of the nlaintitfs claim which is directed against the 
appellant and the share in Surajpur purchased by him, with costs here and 
in the Court below. 


Decree modified. 


18 A. 196 = 16 A.W.N. (1896) 39. 

[i96] APPELLATE CIVIL. 

Before Mr. Justice Knox and Mr. ^Justice Blair, 

In the mattek of the petition of Khwaja Muhammad 

Yusuf." [6bh January, 1896.] 

Civil procedure Code, s. 5%~Applicalion for leave to appeal to Her Majesty in Council 
— Value of properly affected by decree. 

In an application lor leave to appeal to Her Majesty in Council the value of 
the property ostensibly uficeted by cbe decree sought to be appealed was below 
Rs. 10,000; but it appeared that ibe suit in appeal in which tbo said decree bad 
been passed was connected with another suit relaiii'g t» tbc same property in 
which a decree had been passed which was the subject oi another similar appli* 
cation and that tho aggregate value of ihe two decrees was much above Rs. 10,000 
and that it could not be known which of su -b decrees would aSect which specific 
portion of the property in question. Held that under the above circumstances 
the application uudoc consideration should be granted under the last paragraph 
of 8. 506 of the Code of Civil Procedure. 

[R., 16 C.L. J. 591 1593) = 17 G. W.N. 526 (527) = 15 Ind. Cas. 897 (898).] 


* Privy Council Application No, 16 of 1695. 
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These were two aoplications for cerbiBcates of leave to appeal to the 
Privy Council in two First Appeals, which had been disposed of by the 
High Court on the 17th of June 1895. The suits out of which those 
appeals arose were brought by different plaintiffs on different causes of 
action to recover debts from the estate of one Fjtkad Ali deceased, but in 
each of the suits the plaintiffs sought as against the defendant ^luham- 
mad Yusuf to have two documents said to have boon executed by Etkad 
Ali in favour of Muhammad Yusuf set aside. Tho first of those documents 
was a document, called an instrument of trust or hypothecation bond 
executed by Ktkud Ali in favour of Muhatninad Yusuf on the 25th July 
1886. By that deed Etkad Ali, acknowledging a debt of Rs. 15,032-3-9 
as due to Muhammad Yusuf, hypothooateil certain landed property to 
him as security for the debt, and other property was also made over to 
Muhammad Yusuf in trust to pay off certain tlobts specified in the bond. 
The second deed whicli it was sougiit to set aside was a hypothecation 
bond for Rs. 7,000 executed in favour of ^luhammad Yusuf by Etkad Ali 
on the 8th of August 1886. 

These two suits were heard togetiier by the Court of first instance ami 
so far as the claim for tho avoidance of the bonds in favour of the present 
applicant Muhammad Yusuf were coin'crned, were dismissed. 

The plaintiffs aiipoalod to tlie High Court, again urging that tlie 
deeds of the 25th of July 1880 an.l the 9th of August 1886. were void as 
against them. 

[197] In each case the High Court made a decree declaring that the 
deeds in question were null and void as against the plaintiff appellants. 
The defendant Muhammad Yusuf thoreup')n applied for leave to appeal to 
Her Majesty in Council. 

Pandit Sundar Ln.1, for the applicant. 

^fr, Amiruddin. for tho opposite parties. 

JUDGMENT. 

Knox and Blair, JJ. — Khwaja Muhammad Yusuf apniies for a 
certificate showing that his case is a fit one for appeal to Her Majesty in 
Council. The value of the subject-matter of tho suit and the value of tho 
matter in dispute on appeal to Her Majesty in Council is Rs. 5,769 odd. 
Upon notice being served upon the opposite parties counsel appeared to 
show cause, and contended tliat, as the case was one which did not fulfil 
the requirements of s. 596 of the Code of Civil Procedure, the certifi- 
cate asked for should not he granted. In reply it was brought to our 
notice that this application is not the only one to he considered : there 
are before us in fact two applications, one being Privy Council application 
No. 17 of 1895 and the other Privy Council application No. 18 of 1895. In 
the first of these applications the value of the matter in dispute on appeal 
to Her Majesty in Council exceeds Rs. 5,810. The property affected by 
both these applications is the same properly. No distinction can be drawn 
as to which part of it will be affected by tho application No. 17 and which 
part by the application No. 18. Khwaja Muhammad Yusuf is nebitioner in 
both tho cases. The other parties in each case are, it is true, different per- 
sons. They were plaintiffs in the Court of first instance, and they sought 
bo enforce their respective claims upon the property in dispute and to 
obtain a declaration from tho Court that, so far as that property was 
coDcorned, certain deeds put forward hy Khwaja Muhammad Yusuf 
sotting up claims of Rs. 25,000 and more and of Rs. 7,000 over the same 
property might bo declared null and void. On these grounds it was urged 
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1896 that the case was one in which the decrees already passed and those 

V^s^Qd by Her Majesty in Council would be 
Appel- which must involvn directly or indirectly claims or questions to or 

1.198J respecting property the value of which was ten thousand rupees or 
LATE upwards. In the Court below, and also in appeal in this Court, though 

Civil, theie appears no consolidating order in distinct terms, the suits were 

18A~19S= Forma! and detailed judgment was delivered 

16 A W N other all that the judgment set out was that upon the 

(1896)36 ' treated in the judgment in the first case a similar decree be 

issued in the second. It seems to us tliat the case is one which we 
ought to certify as being a fih one for appeal to Her Majesty in Council 
on the ground that the decree to be passed is one which must involve 
directly or indirectly claims or questions to or respecting property exceed- 
ing tan thousand rupees in value. We grant the application with costs, 
and direct that a certificate be issued in these terms. 

Application (/ranted. 

18 A. 198 (F.B.| = 16 A.W.N, (1896) 28. 

FULL BENCH. 

Before Sir John Ede/e, Kt., Chief Jtistice, Mr. Justice Knox, 

-1/r. Justice Bhiir, Mr. Justice Bancrji, Mr. Justice Burkitt and 

Mr. Justice Aikman. 

Muhammad Yusuf {Defendant] v. The Himalaya Bank, Limited 

{Plaintiff}.* [15th January, 1896.] 

Act No. VI of Companies Act), s, 144 — Suit by Odiciol Liquidalcn' —Descrip. 

of plnintiff— Civil Procedure Code, s, bZ^Amendinent of plaint ^Limitations 

Act No. XV of 1877 (Indian Limitation Act), s. 22. 

In a suit to recover a debt due to a Company which had gone into liquidation 
the plaintiff was described in the plaint as “ The Official Liquidator, Himalaya 
Bank, Limited, in liquidation, ” and the plaint was signed and verified in the 
.'>ame terms. On objection taken by the defendant, the plaint was allowed to be 
amended, but after the period of limitation prescribed for the suit had expired, 
so as to pcsd " The Himalaya Bank, Limited, in liquidation, plaintiff. " Held 
by thf Pull Bench that the plaint as originally filed was in substantial compli- 
anor with the provisions of Act No. VI of 1882 ; and that even if it might be 
considered that the amendment made was n**ce«sary, such amendment did not 
introduce a new plaintiff into the suit so as to lei in the operation of s. 22 of 
Act No, XV of 1877. Ohulam Muhammad v. The Himalaya Bank, Limited (1) 
overruled ; In re Winterbottam {2} distinguished. 

[Appr., 7 C.W.N. 817 (821).] 

C'99] The suit out of which this appeal arose was brought by the 
Official Liquidator of the Himalaya B-iiik, LimifceB, to recover a sum of 
Hs. 885, with interest and costa, alleged to be due on a promissory note 
which had been discounted by the Bank. The due date of the note was 
the IfJth of December 1887 : but there had been a payment of Es. 600 
made on account of the debt by the defendant on October the 22nd, 1889. 

The plaint as originally framed was headed— ‘‘ The Official Liqui- 
dator, Himalaya Bank, Limited, in liquidation plaintiff,” and the 

• Second Appeal No. 558 of 1895, from a dcoroc of H. Bateman, Esq. . District 
Judg^ of Saharanpur. dalod Ihe 8th February 1995, confirming a decree of B. Lindsay, 
Esq.. Subordinate Judge of Dohra Dun, dated the let October 1894. 

(1)17 A. 299. (2) L.R. 18 Q.B.D. 446. 
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Bi^oabure bo the plaint itself and to the verihcation ran as follows : — W. D. 
Henry, Official Liquidator, the nimalaya Lank, Limited, in liquidation. 

On objection taken by tlie defendant a clause was subsequently 
added to the plaint by permission of the Court, stating that tiio Himalava 
Bank went into liquidation on the Rt-h of July 1891, and that Mr. W. D. 
Henry, had been appointed official liquidator by the District Judge of 
Saharanpur acting under s. 142 of Act No. VI of 1882, on tho 13th of 
June 1892. 

Tho defendant furtlior objected that tho suit was wrongly brought in 
the name of the oHicial liquidator instead of in the name of the Bank. Tho 
Court on this objection allowed the plaint to hj? amended, which was done 
on the 23rd of Augus'^^ 1893, by striking out the words “ OfHeial liquida- 
tor”: so that the lieading of tho plaint thou ran ; — “ The Himalaya Bank, 
Limited, in Liquidation, plaintiff.” 

When the suit came up for fifial disposal, tho defendant pleaded tliat 
in the plaint as originally framed the plaintiff was wrongly described as 
the official liquidator instead of the Bank, and that the amendment of the 
plaint made on the 23rd of August 1893, constituted the addition or sub- 
stitution of anew plaintifl', in consequence of which, applying section 22 of 
the Indian Ijimifcation Act, 1877, the suit was barred by limitation. 

The Court of first instance (Subordinate Judge of Dobra Dun) 
overruled this objection, holding that there was no introduction of 
a new plaintiff, even if the original heading of the plaint amounted 
[200] to anything more than an immaterial misdescription. The Court 
also found against the defendant on the merits and decreed the plaintiff’s 
claim. 

The defendant appealed, and the lower appellate Court (District Judge 
of Saharanpur) dismissed the appeal. 

The defendant appealed to the High Court. The appeal came before 
a Division Bench, bv order of which, dated the lltb January 1890, it was 
referred to the Full Bench. 

Mr. J. Swu*on, for the appellant. 

Mr. TV. K. Porter, for the respondent. 

JUDGMENT. 


Edge, C.J. — This is an appeal from the decree of the District Judge 
of Saharanpur dismissing the defendant’s appeal from the decree of the 
Subordinate Judge of Dehra Dun. The suit was brought to obtain pay- 
ment of a debt due upon a note which had been discounted by the Himalaya 
Bank, Limited. Before the suit was brought the Himalaya Bank, Limited, 
had gone into liquidation, and Mr. W. D. Henry had been appointed 
official liquidator. As the plaint was filed originally tho plaintiff was 
thus described Official Liquidator, Himalaya Bank, Limited, in liqui- 
dation, plaintiff.” An objection was subsequently taken on behalf of the 
defendant that the official liquidator was not entitled to sue describing 
himself as plaintiff. The plaint was subsequently amended, and the plain- 
tiff was by the amendment thus described : — “ The Himalaya Bank, 
Limited, in liquidation, plaintiff.” 

In this appeal on behalf of the appellant it has been contended that 
the plaint as originally filed was not in compliance with section 144 of Act 
No. VI of 1882, which, so far as is material, i.s as follows “The official 
hquidator slmll have power, with tho sanction of the Court, to do tho 

C* This appeal was referred to the Pull Bench in consequence of the decision in 17 

A. 292.— Ed.] 
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owing things— W To bring and defend any suitor prosecution or 
otoer legal oroceeding. Civil or Criminal, in the name and on behalf of the 
Oompanv;’ Tt wa.s also contended that the alteration in the description 
ot the plaintiff by the amondnaent constituted a new plaintiff in the suit 
within the meaning of section 22 of Act No. XV of 1877. and the judg- 
ment of this Court in Ghulim Muhammrui v. The Himalaya Bank, [201] 

(1) and of the Queen's Bench Division in England in In re 
niterhottom (2) were relied on. 

Section 144 of Act No. VI of 1882 is for practical purposes, so far as 
this 0.130 IS concerned, the same as section 95 of 25 and 26 Vict., Cap. 89. 
In the English case the notice which hail been served was headed as 
follows:— In the matter of John Winterbottom, ex parU Henry Grove 
Nicholson, liquidator of the Manchester and Oldham Bank, Limited." Tt 
was held there that although, looking at the body of the notice, the 
liqmdater evidently was proceeding on behalf of the Company in liqui- 
dation, and althougii it appeared to those Judges that there was a sub- 
stantial compliance with the law, a formal compliance was necessary and 
the notice was bad. It appears to me that in that case there was not a 
substantial compliance with law. The notice was expressly in violation of 
section 94 of 25 and 26 Viet., Cap. 89, which corresponds to section 143 of 
Act No. VI of 1882, and which prohibited the official liquidator describing 
himself bv his individual name and required that when he acted be 
should describe himself hy his official name, which was 'official liquidator.’ 
Here Mr, Henry did use his official description and that only. In ray 
opinion there was here certainly substantial compliance with the Act. It 
appears to me that if the plaintiff had been thus described : — " The Hi- 
malava Bank, Limited, in liquidation, by the official liquidator, plaintiff," — 
the description would have been unobjeotionable. The objection to the 
plaint as originally framed seems to me to be a purely technical objection. 
The intention was obviously to comply with the requirements of the .Act. 
Mr. Henry avoided using his individual name. Now who could have 
brought this suit? The Bank certainly of its own motion could 
not have brought the suit. Section 143 of Act No. VI of 1882 
provides that the official liquidator " shall take into his custody or 
under his control all the property, effects and actionable claims to 
which flio Company is, or appears to be, entitled, and shall perform 
such duties in reference to the winding up of the Company as may 
[202] he imposed by the Court." Under section 144 it is the official 
liquidator who is entitled to bring or defend a suit. It is true that under 
cl. (rt) of section 144 when the liquidator does firing or defend a suit he 
must do so in the name and on behalf of the Company. .Although the 
description in the heading of the plaint as originally framed probably was 
not quite accurate, still the suit was a suit brought by the official liqui- 
dator on behalf of the Company. Now, when the amendment was made, 
was any new plaintiff brought upon the record? As I have said, the 
Himalaya Bank, Limited, in liquidation of its own motion could not sue. 
The plaintiff, that is the person who was pursuing a remedy, was the 
official liquidator. Although the description of the plaintiff may have 
been incorrect, as tlio plaint was originally framed, in my opinion there 
was one and the same plaintiff all through. It strikes me that the case is 
somewhat similar to the hypothetical case which I am going to put. 

We will assume that a promissory note is made payable to John William 


(i) 17 A. 292. 


(2) L.R. 18 Q.B.D. 446. 
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Smith. Now unless John William Smith has parted with the note he is 
the only person who can sue on it. He brings a suit on the note describ- 
ing himself simply as John Smith. The defendant objects that the 
plaintiff is improperly described, and the plaint is amended. It appears 
to me that the amendment by inserting the name William would not alter 
the plaintiff and would not add or substitute a new plaintiff to the suit. 
In conclusion, in my opinion, if there was a defect in the description of 
the plaintiff in the suit originally, the amendment did not bring a new 
plaintiff into the suit, and did not bring into operation section 22 of Act 
No. XV of 1877, It is not objected in appeal that the amendment is in 
itself objectionable ; in fact the argument for the appellant has been that 
tbe amendment was nece-^sary an 1 provided the proper description of the 
plaintiff in the suit. I consequently would bold that tliis appeal should 
be dismissed. 

Knox, J. — As one of the Judges who decided the case of Ghulam 
Miihamtn/id v. Thn Ilini'ihiyn Bunk, LimilPtJ, in U(juidation, throuqh 
the Official Li(/uiiln(or, plaintnf)', [ think it necessary to add that, 
as we then stated, the decision at which [203] we arrived in 
that case was one to which we came unwillingly. 1 am now satislied 
that in the present suit the plaiubitl has been throughout one and the 
same person and that the pleas taken in appeal fail. The suit was not 
barred by limitation, At the time of the filing of the suit the official 
liquidator was the only person who had power to bring the suit. I would 
dismiss the appeal. 

Blair, J. — I concur in the judgment of the Chief Justice and in tbe 
reasons by which that, judgment is supported. 

Baner.II, j. — I also concur in the judgment of the Chief Justice and 
in the reasons by which that judgment is supported. 

Burkitt, j. — I also concur in the judgment of the Chief Justice and 
in the reasons l>y wliich that judgment is aii))port 0 d. and have nothing to 

add. 

Airman, J. — As one of the Judges who decided the case of (ihuUim 
Miihanimad v, The Iliinalana Bank, Limited, I wish to add a few words. 

I concur with the learned Chief Justice in thinking that the plaint, as 
framed, substantially complied with the provisions of section 144 of tlie 
Indian Companies Act, 1-882, hub in the Bnglish case which has been 
referred to it was held that a substantial compliance with the law was 
insufficient, and that there must be formal compliance. In this view an 
amendment of the plaint was necessary, and that amendment was made 
in this ease. I am satisfied on further consideration that when the plaint 
Was amended no n/jw party was brought upon the record so as to make 
f-he suit liable to defeat with reference to the provisions of section 22 of 
the Limitation .\ct, 1877. I c-oncur with the learned Chief Justice and 
my colleagues in thinking that tlie appeal should he dismissed with coats. 

A 2 )penl dismissed. 


1896 

Jan. 15. 

Full 

Bench. 

18 A. 198 
(F.B.)- 
16 A.W.N. 
(1896) 28. 


VIII-IOG 


841 



18 All. 204 INDIAN DECISIONS, NEW SEEIES [Yol. 


18 A. 203=18 A.W.N. (1896) 31. 

REVISION.\L CRIMINAL. 

Before Sir John Brlgc, Kt., Chief Jmlice, mi Mr. Juatice B-xnerji. 


Balwant Singh (Applicant) o. Umed Singh (Opposite party).* 

[I8th January, 189G.] 

16 A W.N. Procedure Code. a. 195— Sanction to prosecute— Necessarn contents of 

application /w sancHon. ' 

(1896) 31. 

An application for sanction to prosecute for forgery or perjury must indioate 

PJ®cisely the document in resp3ct of which forgery is said to have been committed, 

[2041 or must set forth in detail the statemenfc.s alleged to be false, ehovviog 

the place where and the occasion on which such alleged false statements were 
made. 


1896 

Jan. 18. 

Revi- 

StONAL 

Criminal. 


[F., 11 C. W.N. 119 fl2l) = 4 Or. L.J. 454; R . 27 A. 468 (469) = (1905) A.W.N. 6-5; SC 
C. 808 (813) =9 C.L.J. 690 (693 j = I3 C.W.N. 942= 10 Or. L.J. 150 = 2 Ind. Gas. 
697 (699) ; 191.S U.B.R. 166 a67).] 


The facta of this case sufficiently appear from the judgment of the 
Court. 

Messrs. T. Conlan and C. Ross Alston, for the applicant. 

Mr. A. H.S. Reid and Babu Durga Charan Banerji, for the opposite 
party. 

JUDGMENT. 


Edge, C.J., and Banerji, J. — This is an application for the sanction 
of a prosecution of a party to an appeal in the High Court for using a 
forged document and for giving false evidenoe. The appeal was disposed 
of by a Pull Bench of this Court on the 18th of February 1895. The 
application was made on the 23rd of November 1895, and to-day an 
affidavit, which was sworn on the 23rd of December 1895, was filed, the 
object of the affidavit being to account for the delay. 

The second and third paragraphs of the application are as follows : — 
“ That in the judgment of the said Bench delivered on the said date it 
was found that the suit brought by the plaintiff-respondent was a false 
suit, based on a forged document and supported by false oral and docu- 
mentary evidence. 

" 3. That circumstances are detailed iu the body of the said judgment 
which furnish strong prinia facie ground for the belief that the promissory 
note, the basis of the suit, was a forged document, and that the plaintiff’s 
books of account filed by him as evidence to support his case were 
fabricated.” Then follows the prayer. 

It appears to us that there are two objections to our granting 
sanction. It is not intended that a Court should grant an indefinite 
sanction to a prosecution for perjury or for using a false document. If it 
was intended by the Legislature that persons who considered themselves 
aggrieved by the use of forged documents or by perjury should be given 
a free hand to prosecute for any assignments of perjury or for the use of 
any document which they might choose to say was forged, there would 
have been no necessity for the Legislature to have enacted that an order 
for sanction should be required. Now, so far as the alleged perjury is 
[205] concerned, this application does not disclose one single assignment 
of perjury. It should have stated that sanction was asked for the prosecu- 
tion of the respondent for perjury committed by him on a date named iu 


Criminal Rovistonal No. 681 of 1895. 
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stating falsely so and so, and so and so, and so and so. That is to say, the 1896 
assignments of perjury for which sanction to prosecute was asked should Jan. 18. 

be distinctly stated in the application. Again, where sanction is asked to 

prosecute for the use of a forged document, the document should be clearly Revi- 
earmarked on the face of the application. It should not be left to the Court SIGNAL 
which is asked to grant the sanction or to tlie Court which is to act on that CRIMINAL 

sanction to find out by reference to another record what the document is 

in respect of which sanction is sought or given. In this case the applies- 18 A. 203 = 
tion should have stated that the forged document, for example, was a 18 A.W.N. 
document alleged to be a promissory note, for so much, bearing such a (1896) 31. 
date, and purporting to be signed by so and so. These particulars would 
be necessary for an application of a similar kind in England, and where 
an order for sauction in this country may not only involve the liberty 
of the subject, but may put that subject to very great expense in defend- 
ing himself, it is right that a Court should see that the application is in 
form, and gives full information, so that the order for sanction drawn up 
upon the application may set out precisely what the document is and what 
the assignments of perjury are for which sanction to prosecute is given. 

On that ground alone we would dismiss the application. Applications 
for sanction to a prosecution for perjury, or for the use of false documents, 
should be made promptly or the delay should be satisfactorily accounted 
for. Where there is great delay in making the application, as in this case, 
a Court cannot help suspecting that the applicant is acting, not in the 
interests of justice, but tor an indirect motive, possibly to worry, annoy 
and persecute his opponent. Orders for sanction to prosecute in these 
cases are made, not with the object of gratifying the applicant, but of 
securing the due administration of justice. We dismiss this application. 

IS A. 206=16 A.W.N. 1696)33. 

[206] APPELLATE CIVIL. 

Before Sir John EJ^e, Kt., Chief Justice., and Mr. Justice Diirkitt. 

ABBASI BECtAM [Phiintiff) o. Nanhi Begam and others 

{Defendani.'i). [‘ilst January, 1896.] 

Civil Procedure Code, s. etseqq — Application for leave to sue in forma paujteris 

— Subsequent payment of Court fees as for a regular suit ^Limitation— Act No. XV 

of 1877 {Indian Limitation Act), 4, sch. ii, art. 104. 

A. B. applied for leave to sue as a pauper for the recovery of certain dower 
alleged to be due to her. Upon her right to sue as a pauper being disputed by 
the persons propo.sed by her in her app1ic.ation for leave to sue as a pauper as 
defendants to the suit, A. B. paid into Court, the Court fee necessary for a regular 
suit to recover the amount claimed, and prayed that her original application 
might be treated as the plaint io the suit and the suit proceeded with in the 
ordinary manner. In the mo;intirae. however, the period of limitation prescribed 
by art. 104 of sch. ii of Act No. XV of 1877 for a suit to recover deferred dower 
had expired. Held that the suit was barrel by limitation, and thats. S of 
Act No. XV of 1877 could not bo applied. Skinner v. Orde (1) distinguished. 

Balkaran Rai v. Oobind Nath Tiwiri{2i. Jainti Prasad v. Bachu Singh (.3) and 
Naroini Kuar v. Makhan Lai (4), referred to. 

[DIm., 28 C. 427 : R,. 24 C. 889 ; 4 O.C. 260; D., 26 C. 925 {93l).3 

[N.B.— In 16 A.W.N. (1896) 33, the date of the Judgment Ib given a« January 
81, 1896.— Ed ] 

* First Appeal No. 294 of 1893, from a decree of Maulvi JaLar Husain, Subordinate 
'idge of Bareilly, dated the 5th September 1893. 

(1) 2 A. 241 =4 C.L.R. 331. (2) 12 A. 129. (3) 15 A. 65. (4) 17 A. 626. 
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The facts of this case are fully stated in the judgment of the Court. 

Babu Joqindro Nath Chaudhri and Maulvi Ghilavi Mnjtaha, for the 
appellant. 

Mr. .4. H. S. Reidy for the respondents. 

JUDGMENT. 

Edop:, C. T.. and BURKITT, J. — This is the plaintiff’s appeal from the 
decree of the Subordinate Judge of Baieilly dismissing the plaintiff’s suit 
for dower. The plaintiff’s case was that she and Muhammad Mohib Ali 
Khan, who was generally known as Nabba Sahib and who was a member 
of the Rampur family, went through the ceremony of marriage in the 
niknh form some fifteen or sixteen years prior to 1893. that is to say, 
in 1877 or 1878. The plaintiff’s case further was that it was agreed at 
the time of the nikah ceremony that her dower should be a lakh and 

[207] twenty-five thousand rupees. Nabba Sahib is dead : the dower has 
not been paid : hence this suit. 

Nabba Sihib died on the 17th of October 1889. The period of limit- 
ation for a suit for deferred dower is prescribed by art. 104 of the second 
schedule of tlie Indian Limitation Act, 1877, and that period is three years 
from the date, in this case, when the marriage w'as dissolved by death. 
On the 16th of October 1892, the three years’ period of limitation expired, 
hut the Civil Court at Bareilly being closed for tbe Dasehra vacation prior 
to the 17th of October 1892, and remaining closed until the 25th of 
October in that year, tbe period of limitation was extended until tbe 
opening of the Court. That is the result of the first paragraph of 
s. 0 of the Act. On the 25th of October 1892, Musammat Abbasi Began), 
who claims the dower, presented, under s. 403 of Act No. XIV 
of 1882, an application for permission to sue as a pauper. The ap- 
plication was in the form of a plaint wfith the prayer that she might 
1)0 allowed to sue as a pauper. On the 25th of October 1892, when 
that application was presented, the Court ordered a notice to issue to 
the proposed defendants to sl)ow cause, and on the same 25tl) of October 
a notice was issued to the proposed defendants requiring them to show 
cause on the 10th of December following why Abbasi Begam should 
not be allowed to sue as a pauper. That notice was issued under 
s. 408 of Act No. XIV of 1882. On tbe 10th of December 1892, the Court 
passed an order adjourning the case until tlie 4th of February 1893. 
We may say tliat the application for leave to sue as a pauper had been 
entered as a miscellaneous case and not registei*ed as a suit. When the 
4tb of February came, the defendants, who appeared under the guardianship 
of the Collector of Moradahad, filed a written statement, in which it was 
alleged that Abbasi Begam was in possession of clotlies and gold and silver 
ornaments worth thousands of rupees : that the Collector had redeemed 
certain jewelry of liers worth Rs. 3,550, and had banded it over to her, 
and that slie had in her possession jewelry, ornaments and goods worth 
about Us. 22,000. That written statement was apparently filed as the 

[208] defendant’s case on which they would rely at the hearing of tbe 
miscellaneous application of Abbasi Begam for permission to sue as a 
pauper. It liad the desired effect, for on the same day, namely the 4th of 
February 1893, Abbasi Begam prayed for an adjournment, as she was not 
prepared to go on. Tbe adjournment was granted on the terms of her 
paying the pleader’s fee for the day. That fee was paid, and the case stood 
adjoiu'ned to the Otli of February, wiiich was the next Court day. On the 
Gth of Fel)ruary Abbasi Begam presented a petition praying tliafc her 


844 


Vlll.l 


AUllASl liEtiAM I’. NANHl BEG AM 


18 All. 209 


petition of tlie 2oth of Ootobor 1892, ini; 4 hi Ijc troatcil iis bor plaint in the 
suit, and she brought into Court court fee sUunp.s to the value of 
Rs. 1,549*8-0, which were the stamps nece.ssary for liliny a regular 
suit. She alleged in Imr petition that her friends with dilliculty had 
raised the money for lior. If her case Inul been a true one, and she 
was a pauper, there was no necessity to put her friends to the trouble 
of raising the Ks. 1,549-b. But in fact her case as regards pauponsm 
was false. There is evidence upon the record, and there lias been no 
attempt made to contradict it, whicl) shows that tlie woman was not a 
pauper. Mirza Muiiammad Husain, who had been the general attorney 
of Nabba Sahib, tells us that be had told tlie Collector that Abbasi Inul 
goods and furniture wortli aliout Us. 25,000. She lierscll says that she 
had presented a petition to the Collector, apparently to have some orna- 
ments redeemed, and that the Collector liaving l edeemcd them had made the 
ornaments over to her. Tlie tacts aiui dates to which we have rclerrcd arc 
sullicient to sliow that Abliasi had no intention of paying court foes, and 
had every intention to persist in her application tor leave to sue as a 
pauper, until the Collector, as the agent of the Court of Wards and the 
guardian of the defendant'', on tlie 4th of February tiled his answer to her 
petition, and tliat answer no doubt .\))liasi Begam could not meet and did 
not attempt to meet. Tlie Suhordiiiatc Judge on the Gth of February 1893. 
iiiisundorstgod and misaiiplied the prmciplaof tbo decision in Skinner v. 
Ordc (l), and made an order bv wliich the petition for permission to sue as 
[209] a paujicr was to be treated as the plaint in the suit. The Subordi- 
nate Judge did not observe that the case of Sknincr v. Ordc was decided 
on a prior Code of Civil Procedure, and that it was decided apparently to 
some extent on the lieliof that there was a jiractice in the Courts in India 
which justitied wiiat had taken place in that case. We have to deal with 
the present Code of Civil I’rocedure, and we know of no practice exist- 
ing in these Provinces by which the Courts recognise any infringement 
of the specific provisions of the Court-fees Act. The present Code *of 
Civil Procedure iiiovidos for the procedure to be followed on the 
presentation under s. 403 of a petition for leave to sue as a pau- 
per. It provides tor au inquiry into the alleged pauperism, and 
enacts in s. 409 that tlie Court having held that inquiry “ shall then 
cither allow or refuse to allow the applicant to sue as a pauper." 

Under s. 410 if the application be granted, it shall bo num- 
bered and registered and shall be deemed to be the plaint in the 

suit. It was not necessary for the Logi.slature to enact that, if 

the Court did not grant permission to sue as a pauper, the proceedings 
could not be continued on the basis of the peiition being numbered and 
registered and treated as a plaint. On the refusal to allow an applicant to 
sue as a pauper the application would he dismissed and there would be an 
end of it. Section 413 shows that on a refusal under s. 409 to allow 
un applicant to sue as a pauper the refusal shall be a bar to any subse- 
Queot application of a like nature, but the applicant shall be at liberty to 
institute a suit in the ordinary manner, provided that he hrst pay the 
costs incurred by the Government. Instituting a suit in " the ordinary 
manner" includes the risk of s. 4 of the Indian Limitation Act, 1877, 
i^pplying to the suit at the date of its institution. It is not con- 
templated in the Code of Civil Procedure tliat a person may present a 
petition for leave to sue as a pauper, and, after the law of limitation 
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has boconic a bar to any suit, olect to dispauperisc himself and to 
proceed as il his petition for leave to sue as a pauper was a ro^^u- 
lar plaint in an ordinary suit at the date wlien it was filed. It has been 
decided by tiiis Court that the effect of the Court-fees Act is [210] that 
a plaint if not properly stamped within limitation is not a good plaint to 
prevent the law of limitation from applying to the suit. We may refer to 
the following decisions of this Court on tlio points which we have just 
been discussing Balkamn Eat w. Gobiml Nath Ttvari [\) ■, Jainti 
Prn.satJ V. Bachu Sintih (2) : Narantt Knar v. MoJehon Lai {3). On this 
ground alone we would dismiss this appeal. When the stamps in this 
case weie paid into Court, any suit l)y Abbasi Ide^arn for dower was 
already time barred. The Subordinalc Judge had no power under section 
0 of the Indian Limitation Act. 1877. to extend the period of limitation 
beyond the 2otli of October 1892 : consequently his order of the 6tli of 
February was ineffectual. 

[The judgment thon went on to consider the appeal upon the merits, but the 
remaining portion is not maicrial for the purposes of this report.— Eu.] 


18 A. 210=16 A.W.N. (1896) 30. 

APPELLATE CIVIL. 
Before Mr. Justice Kno.i. 


TuLSI PlLlriAD {Objector) c. MaTRC Mal AND ANOTHEK 
{Applicanls}f [24th January, 1896.] 

Act No. XIX oj 1873 (Z'/.-Wp, hand Revenue Act), ss. Ill, 112, 113, 111 214, 
219— Deewiou of question of title by a Court nf Reveniu—Bx.parU decisioa- 
Ap))eat- Objection filed after time limited oy Court but before action taken under 
s. 113. 

Eeld that the provisions of ss. 214 and 219 of Act No. XIX of 1873 do not 
apply to an ex porte decision of a question of title by a Court of Revenue 
acting under s. 113 of the said Aot. 

Held also that a Court of Revenue acting under s. 113 of Aot No. XIX 
of 1873 was not precluded from dealing with an objection brought before it 
merely by reason of. such objection not having boon filed within the time limited 
by the Court for filing objections, the Court not having up to that time taken 
any action under r. 113 of the said Act. Muhammad Abdul Karim v, 
Muhammad Shadi Khan (4) distinguished. 

[R.. 17 C.P.L R. 10: 5 Ind. Cas. 107 (lOS).] 

The respondents Matru Mai and Beiiari Lai applied on the 14th of 
September 1891, under s. 108 of the North-Western Provinces Land 
Revenue Act, 1873, for perfect partition of their joint share in Easba 
Purdilnagar. On tliis application the Assistant Collector fixed the 1st 
of December for filing objections under s. [211] 111 of the said Act. 
Objections were filed by Tulsi Prasad and another on the 2nd December 
1891, the objections being mainly to the effect that the share of the 
applicants if partitioned ought to be made liable for a proportionate part 
of a certain malikana allowance alleged to be payable from the whole 
mahal. At the hearing, which took place on the 23rd of November 1892, 

• Second Appeal No. 113 of 1895, from a decree of L. G, Evans, Esq., District 
Judge of Aligarh, dated the 13th December 1894, confirming an order of W.'Tudball, 
Esq., Assistant Collector of Aligarh, dated the 23rd November 169i. 

(1) 19 A. 129. (2) 16 A. 66. 

(8) 17 A. 626. (4) 9 A. 429 = 7 A.W.N. (1887) 81. 
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the objectors wore not prcsont and the matter was dealt with cx parte. 
The Assistant Collector ;;ranted the prayer lor partition, disallowed the 
objections and decided that the applicants’ sliarc should not be made liable 
to payment of malikana. 

Against this order in respect of the payment of malikana tho objector, 
Tulsi Prasad, appealed to the District Jud^e. Tho District Judge found 
that the decision of the Assistant Collccior was a decision of a purely 
executive nature, and dismissed tlie ap))cal on the ground that no appeal 
lay to him. From tliis dismissal Tulsi Prasad appealed to the Iligli 
Court. 

Pandit Stiudur Lai, for tho appellant. 

Babu Jouimho Nath LhoUiUiri, for the respondents. 

JUDGMENT. 

Knox, J. — Tiiis is a second appeal from an oiilor passed tho 
District Judge of Aligarh, continuing a.n order passed hy an Assistant 
Collector of Aligarh. Tlie .Assistant Collector had before him cortaiii 
partition proceedings. In the course of these proceedings the aj)pellant 
raised a claim to the effect that tho land which was being partitioned 
should he made subject to the payment of certain malikana and not he 
released from tlie payment of tliat mal/knna. The Collector decided that 
ho was entitled to make any record which seemed to liim just and proper 
under the circumstances and decided that the share of the respondent 
should not he hurdencil wiih any portion of the malikana in question. 
Tlie District Judge held that this order of the .Assistant Collector was an 
order not of a judicial ciiaractor but of an executive character, and there- 
fore not open to an appeal to the District Judge. 

In appeal before me it is urged that tlie order was one from wliich an 
appeal lay to the lower appellate Court. In reply the learned vakil who 
holds tlie brief of the counsel for the respondents did not [212] merely 
contend that the order was an order of an executive nature, but he further 
attempted to sustain the order on twootlier grounds. The first of these 
grounds was that the order in question was an order passed ex parte, and 
that by s. 214 read with s. 21f) no appeal lay. Sections 211 and 219 are 
sections which govern proceedings of a judicial nature in Revenue Courts. 
We have, liowever, hold in this Courc that wlieii a Revenue Court proceeds 
to determine questions of title under s. 113 of the North Western Provinces 
Land Revenue Act of lb73, it is in effect, and must be deemed to be for 
that purpose, a Court of Civil Judicature. Section 113 expressly lays down, 
and is followed hy s. 114 in laying down, that to all such proceedings 
the procedure laid down in the Code of Civil Procedure for trial of original 
suits and regarding the right of appeal applies. This contention therefore 
fails. 

It was next urged that the objection of the appellant in these parti- 
tion proceedings was not an objection contemplated by s. 113 of the 
North-Western Provinces Land Revenue Act, inasmuch as it was not hied 
in the Revenue Court on or before the day specified for the filing of sucli 
objection, namely the 1st of December, It was filed on the 2nd of Decem- 
ber, before the Revenue Court took action under s. 113, and I was 
referred to a case, Muhammad Abdul Karim v. Muhammad Shadi Khan (1), 
in support of this contention. In that case, however, the objections 
dealt with wore objections filed after action had been taken by the Court 
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under s. 113. I cannot believe liiat that case was intended to in- 
clude objections which were tiled before the Court took action under 

s. 113, and specially oi)jections which were dealt with by the Court acting 
under s. 113. 

This contention therefore also fails. As regards the mei'its I liave no 
doubt wliatevcr that the Question whether land to be partitioned is subject 
to the payment of mnlikaiw is a question of title. I therefore decree this 
appeal, set aside! the oi-dor of the Court below and remand tlie case under 
s. ofVJ ol the Code of Civil [213] Procedure with directions to the 
lower ai>pel!ate Court to readmit the case upon its tile of ))ending appeals 
and dispose of the ease upon its merits. Costs to abide the result. 


Appeal remanded. 


18 A. 213 = 16 A.W.N. (1896) 32. 

KKVISIONAL CKIMINAL. 

Before Mr. JuUice Aihmn. 

In the MATTER OF THE PETITION OF BANARSI DAS. 

i27th .lanuary, 1896.) 

Criminal procedure Code, a. 195— Sanc/ioa to ■proiecute— Sanction aranted by Court 
without appliealiuii beintj made by the person to whom it is jranied, 

A sanction to prosecute under section 195 of the Code of Criminal Procedure 
presupposes tn application for sanction, and where no such application is made a 
Coun ought; not to take upon itself to grant sanction, but should lake action in 
the manner provided by section 476 of the Code Empress of India v. Oobardhan 
Das {!) referred to. 

[F.. 2C.L J. 019 (621) = 10G.VV.N. 222=3 Cr.L.J. 112; R., 32 C. 351 = 9 C.W.N. 277 
(280);U.J3.H. (1907) Cr.P.C.l (2i = 6 Cr.L.J. 26:13 Cr. L J. 4 (5) = 13 Ind. 
Cas. 97.] 

[N.B.— In 16 A.W.N. (1896) 32, the date of the judgment Is given January 29 
1896.- Ed.] 

The facts of this case sufficiently afipear from the judgment of 
Aikman, J. 

Mr. C. lions Alston and Babu Jogindro Nath Chaudfirt. for the appli- 
cant. 

Munshi Madlio Prasad, for the opposite party. 

The Government Pleader (Munshi Ram Prasad), for the Crown. 

JUDGMENT. 

Airman, J. — This is an application for the revision of an order of the 
Sessions Judge of Gorakhpur. From the record submitted it appears that 
one Lalla was sent up by the Police for trial on a charge of attempt to com- 
mit house-breaking by night. He was convicted by Mr. Lemaistre, Deputy 
Magistrate, and sentenced to six months’ rigorous imprisonment. On appeal 
he was acquitted by the Sessions Judge. The following are the conclud- 
ing words of the Sessions Judge’s appellate judgment: — “The appeal is 
allowed and the conviction and sentence of Lalla are quashed. He will 
be immediately released, and is at liberty to prosecute Bauarsi Das under 
sections 211, 193, Penal Code, or other sections applicable, for getting up 

* CrimiuHl Revision No, 685 of 1895. 

(1) 3 A. 62. 

848 



YIIL] 


In re BANARSI DAS 


18 All. 215 


and falsely testifying in this case.” This order was passed on the 27th of 
April 1895. On the 23rd of October following Lalla bled a complaint 
against Banarsi Das the applicant, for otTences punishable under sections 
[214] 211 and 193 of the Indian Penal Code. An objection was taken 
that there was no sanction for the prosecution. The Magistrate over- 
ruled this objection. The applicant tlien petitioned the Sessions Judge, 
who passed the following order: — ‘The application is rejected. The 
sanction is perfectly adequate, and I intended it to bo a sanction.” It is 
this order the revision of wliich is prayed for. 

It is urged that the so-called sanction is not a pioper sanction, ft 
appears Lliat no application was made for sanction. In iny opinion, this 
being the case, the Sessions Judge, if he considered that there was ground 
for inquiring into an offence referred to in section 195 of the Code of 
Crimioal Procedure, ought to have himself taken action under the provi- 
sions of section 476 of the Code, and not to have left it to a private person 
to take proceedings if he felt so inclined. In the case Eviprcss o/ India v. 
Ooho.rdhan Das ( 1 ) , which was decided under the former Code of Criminal 
Procedure, Pearson, J., remarked that section 468 of the then Code, 
which corresponds to section 195 of the present Code, presupposed acorn- 
plaint or at least an application for sanction for a complaint. S. 468 of that 
Code differs, it is true, from section 195 of the present Code. The former 
section provides that a complaint of offences against public justice shall not 
be entertained in the Criminal Courts except with the sanction of the Court 
before or against svhich tho offence was committed or some other Court to 
which such Court is subordinate. S. 195 provides that no Court should 
take cogni/anco of sucit offences except with the previous sanction or on 
the complaint of the Court or some Court to which it is subordinate. It 
has been held that ” sanction” here refers to cases in which a prosecution 
is instituted by some private person, whilst the word ‘‘complaint” refers 
to cases in which the Court itself takes action under section 476. The 
learned Government Pleader contends tliat sanction may be given, even 
though no application for sanction has l)een made. The question is not 
free from difficulty, but I am inclined to thin k [215] tliat a sanction 
presupposes an application for sanction, and tliat where no such applica- 
tion is made, a Court ought not to take upon itself to grant sanction, 
but should take action in the manner provided by section 476. I cannot 
agree with the Sessions Judge in thinking that his sanction in this case was 
" perfectly adequate.” It did not comply fully with the provisions of 
section 195. 

As to the merits of the case, it is urged that there is no ground for 
the institution of a prosecution against the applicant. I have read 
through carefully all the evidence which was recorded in the case for both 
and against Lalla, and I am clearly of opinion that this is not a case in 
which the complainant, Banarsi Das, should be prosecuted. If the con- 
cluding remark of the Sessions Judge in his judgment can be looked upon 
as a sanction, I revoke tliat sanction and direct that any proceedings 
instituted upon it be stayed and abandoned. 
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18 A. 215=16 A.W.N. (1896) 39. 

APPELLATE CIVIL. 

Before Mr. Justice Knox and Mr. Justice Blair. 

R. Wall and another {Applicants) v. J. E. Howard and others 

[Opposite parties):' [25th January, 1896.] 

Act No. VI of 1882 {bidian Companies Act , ss, 162, 169, 2U— -A opeal ^Limitations 

Act No. XV of 1877 (Indian Limitation Ac^), 3- 12. 

Held that do appeal lay Irom an order made under section 162 of Ac‘. No. VI 
of 1882, by a Court under the supervision of which proceedings in liquidation 
were being conducted declining to continue an investigation commenced by it 
under that section. 

Beld also that, whether or not the service of notice of appeal within three 
weeks provided for by section 214 of Act No. Vl of 1882, implies that all the 
formalities prescribed for the presentation and admission of an appeal by the 
Code of Civil Procedure must first be gone through before notice of appeal can, 
be served, a person appealing under the said section cannot avail himself of the 
provisions of section 12 of Act No. XV of 1877. 

[F., 4 Ind. Gas. 872 (873) = 19 M.L.J. 511; R., 33 A. 641 (644) = 8 A. L.J. 719 (722) = 
10 Ind. Cas. 908 ; 95 P.R. 1908= 165 P.W.R. 1908.] 

The facts of this case are as follows : — 

On the 13th of March 1894, a petition signed by R. Wall and others 
as contributories and creditors of the Agra Savings Bank, then in process 
of liquidation under the supervision of the Court, was presented to the 
District Judge of Allahabad. The petition purported to be made under 
sections 162 and 214 of the Indian Companies Act, 1882, and by it the 
petitioners asked for an inquiry into the conduct of certain officers of the 
bank, with the ultimate [216] object that a decree might be passed against 
the said officers, or such of them as might be found liable, under section 
214 of the Act. 

Upon this petition the then District Judge passed orders on the 16th 
of March 1894, to the effect that an inquiry would be held by the Court 
into the matters complained of in the petition, and fixing certain issues to 
limit and define the scope of the inquiry. On these issues the petition 
came up for hearing, before a different Judge from the Judge who had 
admitted the petition. After the hearing had lasted two or three days, 
on the 30th of April 1894, the District Judge passed an order dismissing 
the application so far as it was an application under section 214 of the 
Act, and awarding costs against the applicants, but allowing the hearing 
to proceed under section 162. On the 19th of May 1894 the latter por- 
tion of the application also was dismissed. On the same day a dispute 
as to the specification of the costs allowed under the order of the 30th of 
April was settled by an order of the Court, and a formal order or decree 
was ultimately drawn up, bearing date the 19th of May, and embodying 
the results of the orders of the 30th of April and the 19th of May. 

Against the dismissal of their application, two of the petitioners 
appealed to the Higii Court. The memorandum of appeal was worded as 
an appeal against the orders of the District Judge of the 30th of April 
1894 and the 19th of May 1894. Tliis appeal was filed on the 2Dd of 
June 1894, and notice was served on the last of the respondents on the 
7th of June. 

* First Appeal- from Order No. 79 of 4694 'passed by the District Judge of 
Allahabad. 
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Mr. TT'. E. Porter, for the appellants. 

Mr. D. N. Banciji, Mr. W. Wallach, and Babu Satfja Chandar 
Mukerji, for the respondents. 


JUDGMENT. 

Knox and Blair, JJ. — This is a lirst appeal from an order passed 
by the District Judge of .VUahal)ad. In the mcmoratiduni of appeal it is 
stated that the appeal is l)rought from an order dated the 30th of April 
1894 and the 19th of May 1894. A memorandum of appeal can only deal 
with one particular order, but, as will ho seen hereafter, part of the conten- 
tion of the appellants is that tho learned Judge gave an order on the 30th of 
April 1894 and [217] completed that order on tho 19th of May 1894. The 
proceedings before tiio Judge out of wliicli tho order appealed against arose 
consisted of an application praying tho Judge to grant an itjquiry under sec- 
tion 162 and section 214 of tho Indian Companies Act, 1882. Both the 
orders mentioned in the memorandum of appeal wore as a fact passed 
upon tlie proceedings which arose out of that application. On the 30th 
of April, the Judge dismissed the application so far as any inquiry under 
section 214 of the Act was concerned. On tho 19th of May lie dismissed 
the application so far as it related to an imiuiry under section 102 of tho 
same Act. A. tliird paper over and above the copies of the orders of tho 
above-mentioned dates is attached to tho memorandum of appeal. It is 
a paper about which much contention has arisen, partly because tho 
Judge has not taken due care to comply with tho form set out in tho 
Civil Procedure Code, 1882, as tho form according to which decrees sliould 
be drawn up, and partly because, after passing a formal order that tho 
application, so far as the inquiry under s. 214 was concerned, should ho 
dismissed with costs, he went on afterwards to hear the parties touching 
the question of what particular sums under the detail of costs should be 
allowed. Still, so far as wo aro concerned, tho order or orders with 
which we have to deal can only bo the orders dated the 30th of April 
and the 19th of May. 

The counsel for the respondents took certain preliminary objections, 
contending that no appeal lay from these orders. If the order concerned 
was the order dated the 30th of April 1894, the notice required by section 
169 of the Indian Companies Act, 1882, had not been given within three 
weeks after the order complained of had been made. If the order 
appealed from was the order of the J 9th of May 1894, it was an order 
from which no appeal was allowed by law. It was not an order within 
the meaning of section 169 of the Indian Companies Act, 1882. In 
support of this contention we were referred to the precedents in re Gold 
Company (l) and in rc Imperial Continental Water Corporation (2). We 
have no hesitation in saying that in our opinion an appeal does [218] not 
lie from an order like the present made under section 162 of the Act. 
The section in question gives the Court extraordinary powers which at 
its discretion it may or may not exercise. Proceedings taken under it are 
not proceedings to which of necessity there are parties. They may be 
begun, continued and ended by tho Coui't at its discretion and without 
any parties before it. So far then as the order of the 19th of May is 
conceiTied, if that be the order appealed against, it is an order from which 
no appeal lies. 
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There remains the order of the 30tli of April. Notice of the intention 
to appeal was not given until the 7tli of June 1894. This is admitted by 
the parties. The appellants, however, contend that they are still in time. 
They could not, tliey say, give notice of their appeal against the order 
complained of in any manner other than that in wliich notices of appeal 
are ordinarily given under the Code of Civil Procedure. One of the 
necessary requisites before an appeal can be filed under the Code of Civil 
Procedure is that the memorandum of appeal must be accompanied by a 
copy of the decree appealed against. The learned Counsel drew our atten- 
tion in support of this argument to a precedent of this Court— 7n re Official 
Liquidator, Uncovenanted Service Bank, Limited, in liquidation, (Miscel- 
laneous No. 1 of 1891, decided on the 10th of April 1891). The case 

. ^ an authority for holding that the words contain- 
ed in section 169 — “ Manner in which notices of appeal are ordinarily 
given under the Code of Civil Procedure” — include the accompaniment of 
the memorandum of appeal by the documents required by the Code of 
Civil Procedure to be filed along with the memorandum of appeal. We give 
no opinion concerning this precedent, and we confine ourselves to the 
words set out in section 169. As the order complained of was dated the 
30th of April 1894, and notice of appeal was not given until the 7th of 
June 1894, it is obvious that, unless the appellants can pray in aid some 
law by which the period of three weeks can he extended, their appeal, which 
is by statute subject to this restriction, cannot now be heard. The learned 
Counsel felt this difficulty and asked us to apply section 12 of the Indian 
[219] Limitation Act, 1877, and to exclude from the period of three 
weeks the time that was requisite for obtaining a copy of the order appeal- 
ed against. He cited to us several precedents in which the provisions of 
this section or of the Limitation Act generally had been applied to periods 
of limitation prescribed under special laws. In each of these cases, 
however, the particular papers or proceedings in which this section was 
applied were papers or proceedings of the nature distinctly specified in 
section 12. The paper or proceeding to which we are now asked to apply 
this section is not a suit, not an appeal, not an application. It is a paper 
or proceeding distinct from all these, and we are unable to extend the 
provisions of section 12 to a paper or proceeding which is not distinctly 
named, or does not from its nature fall within the distinct terms of that 
section. We are therefore of opinion that notice of the appeal from the 
order complained of was not given within three weeks after such order 
had been made. We have repeatedly expressed from this Court the 
difficulties which attend the application of section 169 to proceedings in 
this country. There is great risk of considerable hardship arising, and we 
liave therefore most carefully considered in the present proceedings whe- 
ther, if such hardship has occurred in the present case, there was any 
alternative open to us other than that of dismissing this appeal. One 
loophole which the section gives is the power to extend the time which it 
permits Courts of appeal to apply. In this case that power of extension 
has boon specifically asked for. It has been refused by this Court, and 
we can only apply the law and dismiss this appeal with costs. 

Appeal dismissed. 
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18 A. 219 = 16 A.W N. (1896) 33. 

APPELLATE CIVIL. 

Before il/r. Justice Banerji and Mr. Justice Aiknian. 

Rahim Bakh.sit {Defendant) v. Amiran Bibi and others 

{Plaintiffs)."' [29th January, 1896.] 

Misjoinder of causes of action — Suit by one plaintiff claiming by inheritance and another 
claiming as assignee from the first — Civil Procedure Code, sections 31, 45, 53. 

Where two plaintiffs joined in a suit for the recovery of immoveable property, 
the one claiminj* a title by inheritance and the other a title by assignment from 
the [220] first plaintiff, it was held that the suit was bad for misjoinder of causes 
of action. Salima Bibi v. Sheikh Muhammad (1) followed. 

[R.. 1C Ind. Gas. 623 (624) ; 3 O.C. 215 (218).] 

This was a suit for tlie recovery of immoveable property. The plaintiffs 
alleged that one ^luhammacl Sliakur-ullah was owner and in possession 
of the property in dispute, and that he died on the 12th of July 1881, 
leaving Sakina, his wife, and Fateh Ali, a cousin, as his heirs; that 
Sakina died on tlie 26tli March 188J; that the defendant Rahim Bakhsh 
thereafter took possession of the wliole property and that Fateh Ali died 
on the 29th August 18H4, svherehy the property descended to the plaintiff’s, 
Amiran, tlie wife, and Abdul Sattar, the nephew of Fateh Ali. Amiran 
sold a portion of her share to Muhammad Elasan who joined her and 
Abdul Sattar as a plaintiff in the suit. The plaintiff’s prayed for posses- 
sion and mesne profits. 

Rahim Bakhsli, the principal defendant, pleaded inter alia that “the 
amount of share of eacli of the plaintiffs is specified and separate and one 
plaintiff has nothing to do witli the other, consequently the collective 
suit on behalf of all the plaintiffs witljout specification of rights and shares 
is not entertainable.” 

Upon this the Court of first instance (Subordinate Judge of Gorakhpur) 
framed an issue: — “ Has the suit been properly framed and, deciding 
this issue in favour of the plaintiffs, went on to the suit on the merits 
and ultimately decreed the plaintiffs’ claim. 

The defendant, Rahim Bakhsh, appealed to the High Court. 

Messrs. D. N. Banerji and E.A. Howard, for the appellant. 

Mr. T. Conlan and Pandit Sunday Lai, for the respondents. 

JUDGMENT. 

Banerji and Aikman, JJ. — This appeal was prefen'ed by Sheikh 
Rahim Bakhsh, one of the defendants to the suit. The suit was brought 
by three plaintiff’s, two of whom claimed to be heirs to one Fateh Ali, who 
was alleged to have once been tlie owner of tlie property claimed. The third 
plaintiff, Muhammad Hasan, was an assignee from Musammat Amiran, the 
first plaintiff, of a portion of the share claimed by her. Rahim Bakhsh, 
among other pleas, raised an objection to the frame of the suit, on 
the ground [22 1] that one plaintiff had nothing to do with the others and 
that a collective suit on behalf of all tlie plaintiffs could not be entertained. 

* First Appeal No. 309 of 1893 from a decree of Syed Siraj-ud din, Subordinate 
Judge of Gorakhpur, dated the 22nd May 1693. 

[In 16 A.W.N. (1896) -33, this is cited as First Appeal No. 209 of 1893.— ED.] 

(1) 13 A. 181. 
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He evidently meant that there was a misjoinder of plaintiffs and causes of 
action. The first issue raised in the Court below had reference to this plea 
and it is evident from the judgment of the Subordinate Judge that he under- 
stood the plea to be one of misjoinder of plaintiffs and causes of action. 
The Subordinate Judge, however, overruled that plea and on the merits 
found in favour of the plaintiffs. The objection as to misjoinder of causes 
of action has been raised again in the memorandum of appeal to this Court, 
and we are of opinion that it must prevail. The same question arose in 
the case of Scilhno, Bibi v. t^keikh Muhamindd (1) and it was decided in 
that case that the cause of action of an assignee, like the respondent, 
Muhammad Hasan, was not the same as that of his assignor. This case 
cannot be distinguished from the ruling referred to above. Applying the 
lailing laid down in that case, we hold that there was a misjoinder of causes 
of action in this suit and that the three plaintiffs were not entitled to bring 
or maintain a joint suit in respect of their separate causes of action. 

We allow this appeal with costs here and in the Court below, and we 
set aside the decree below, and direct the Court below to return the plaint 
to the plaintiffs for amendment, so that the plaintiffs may elect which of 
them will proceed with the suit. 

Appeal decreed. 


18 A. 221^16 A.sr.N. (1896) 36. 

REVISIONAL CRIMINAL. 

Before Mr. Justice Knox and Mr. Justice Blair. 

Kesri {Applicant) v. Muhammad Bakhsh {Opposite party)."^' 

[Slst January, 1896.] 

Criminal Procedure Code, $. 200— Examination of the complainatit— Complainant 
merely called upon to attest complaint in icriting. 

It is not a sufficient compliance with the provisions of section 200 of the Code of 
Criminal Procedure where a complainant, who has presented a written complaint, 
is merely called upon to attest the complaint on oath, no separate sworn state- 
ment of the complainant being recorded by or under the orders of the Magistrate 
to whom the complaint is presented. Queen-Empress v. Murphy (2) distinguished. 

[R., 6 Bora.L.R. 662; 15 C.L.J. 517 = 16 C.W.N. 1105 (1134) = 16 Ind Cas. 257 
(298) = 13 Cr.L.J. 609 (650).] 

[222] This was a reference under .s. 438 of the Code of Criminal 
Procedure made by the Additional Sessions Judge of Moradabad. The 
facts of the case sufficiently appear from the judgment of the Court. 

JUDGMENT. 

Knox and Blair, JJ. — This case has been very properly referred 
to us by the learned Additional Sessions Judge of Moradabad. A 
complaint was instituted before a Magistrate of the first class. That 
Magistrate took cognizance of it, and under s. 200 of the Code of 
Criminal Procedure, it was imperative upon him to at once examine the 
complainant upon oath and also to reduce the substance of that examina- 
tion to writing. The learned Magistrate did not examine the complainant 
and did not reduce the substance of the examination or have it reduced 
to writing. He contented himself with taking the complaint as it was 

' Oriminal Revision No. 758 of 1896. 

(1) 18 A. 131. (2) 9 A. 666. 
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filed in his Court and asking the complainant bo swear to it and 
sign it. He defends this procedure by reference to the precedent of 
Queen- Empress v. Murphi/ (l). That case was of an exceptional character. 
The complaint was made by an Englishman against an Englishman. 
The contents of the complaint, which was drawn up in English, had 
evidently been drawn up with a great deal of care, and nob in the way in 
which complaints are so often prepared for the Courts of Magistrates. 
With all due respect to the learned -Judge who decided that case, we are 
of opinion that the Legislature does require that every complainant shall, 
as soon as be has prevailed upon the Magistrate to take cognizance of 
bis complaint, be examined upon oath. The substance of that examina- 
tion is by law required to be reduced to writing, and it is obvious that 
that writing must be and was intended to he distinct from the complaint. 
The learned Magistrate committed another irregularity. The case 
before him was what is technically known as a summons case. The pro- 
cedure that the law requires Magistrates to observe in the trial of summons 
cases is laid down in Chapter XX of the Code of Criminal Procedure. 
Presumably the accused appeared and did not admit that he had commit- 
ted the offence of which he was accused. In such cases the Magistrate is 
bound to hear the [223] complainant and take all the evidence that he 
produces in support of the prosecution. He is then bound to hear the accus- 
ed and take such evidence as the accused may produce. Until all this has 
been done he has no power and no jurisdiction to record an order of acquittal. 
Id the present case the Magistrate acquitted the accused, as he was 
pleased to call his procedure without taking the evidence produced 
in support of the prosecution. The order was passed without juris- 
diction. It was nob an order of acquittal, and we set it aside. So 
far as we can judge of the case at all from the record, which is 
very meagre, there would appear to have arisen a dispute which 
might or might not have resulted in a breach of the peace. Seeing that 
Magistrates are responsible that public peace is not broken, it would have 
been well if the Magistrate had considered it necessary to send for the 
accused, gone thoroughly into the evidence of both sides and ascertained 
whether, apart from the assault, there was or was not danger of a breach 
of the peace. The learned Magistrate says that his time would have been 
wasted if he had beard the whole of the evidence. He will find, as bis 
experience extends, that the greatest safeguard against time being wasted is 
a proper, diligent and thorough examination of the complainant made by 
the Magistrate himself in an intelligent manner and not in a perfunctory 
way. A Magistrate by a disinterested inquiry is often able to satisfy 
himself that the complaint is imaginary or unnecessary, and by dismissing 
it as he can, and only can on being so satisfied before be calls upon the 
accused to appear, prevent much needless harassment and irritation. The 
order of the Magistrate is set aside. 


* [For the words “ his procedure ” we find in 16 A .W.N. (1896) 35 (36), “ it.” The 
Bubslitution of the latter term expresses the meaning clearly. — ED.] 

(1) 9 A, 666. 
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APPELLATE CIVIL. 

Bs/ore Sir John Edge. Kt., Chief Justice. Mr. Justice Knox and 

Mr. Justice Blair. 


JaCiGAR Nath PaNDK (Opposite party) v. JOKHU Tewari (Appli- 
cant).* [6th February, 1896.] 


Civil Procediire Code section of an appeal from a decree for 

pre-emptton on the tiine limited for paying in the pre-emptive price. 


A decree was given in favour of fcbe plaintiff in a suit for pre-emption. The 
u ^ portion only of the pre-emptive price within the time limited 

by [224J the decree. The defendant appealed. L'>ng after the lime prescribed 
by theori^gm-il decree for payment had expired, the defendant’s appeal was dis- 
missed, but the time for payment was not extended by the Appellate Court’s 
decree. The plaintiff then, after the lapse of a period from the date of the appel- 
ute decree in excess of that which had been given him for payment by the 
decree of the 6rst Court, paid in the balance of the pre-emptive price, which was 
accepted by the Court. On appeal by the defendant from the Court’s order 
directing the balance of the pre emptive price to be received, it was held that 
the order of the Court allowing the payment was without jurisdiction, the decree 
having, on the expiration of the time limited, without payment by the plaintiff 
become a decree in favour of the defendant. ’ 

[P., 18 A. 455 (457) ; R., 28 A. 676 = 3 A.L.J. 804 = A.W.N. (1906) 198; 31 M. 28=17 

M.L J. 495 = 3 M.L.T. 26 ; 11 C.P.L.R. 115 ; LB. R. (1893— 1900) 420’ 70C 

359; 8 O.C. 241 (243) ; 48 P.R. 1906=104 P.L.R. 1906.] 


This was an appeal against an order allowing execution of a decree 
for pre-emption under the following circumstances;— 

The respondent, Jokhu Tewari, obtained a decree for pre-emption on 
the 26th of March 1892 conditioned on his paying into Court on or before 
the Ist of June 1892 Rs. 7,450 the pre-emptive price. On the 23rd of 
April 1892, the defendant vendee, Jaggar Nath, appealed to the High 
Court against the decree of the 26th of March. On the 1st of June 1892, 
the plaintiff decree-holder anpliod to deposit in Court Rs. 4,150, part of the 
pre-emptive price; and the money was actually deposited on the 2nd of 
June. On the 6th of November 1894, the High Court dismissed the 
defendant’s appeal with costs and confirmed the decree of the first Court. 
On the 12th January 1895, that is to say, on the last day of a period from 
the date of the decree in appeal equal to that allowed for payment by the 
decree of the Court of first instance, the decree-holder applied to be allowed 
to deposit the balance of the pre-emptive price. The 13th of January was 
a Sunday, and on the 14th the money was paid into the Treasury, and the 
Court granted execution of the decree. The lower Court relied on the 
ruling of the High Court in Rup Chand v. Shamsh-ul-Jehan (1) and held 
the pre-emptive price must be considered to have been deposited within 
time. 

From this order the defendant vendee appealed to the High Court. 

The Hon'ble Mr. Colvin and Pandit Sundar Lai, for the appellant. 

Munshi Rajn Prasad, for the respondent. 

JUDGMENT. 

[223] Edge, C. J.,Knox and Blair, JJ, — This is an appeal from an 
order in execution proceedings. The suit was one for pre-emption. The 

* First Appeal No. 85 of 1695, from a decree of Pandit Rai lodarNarain, Subordi- 
nate Judge of Mitzapur, dated the 4th February, 1896. 

(1) 11 A. 346. 
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Oourb of first instance made a decree under s. 214 of Act No. XIV 
of 1882, speoifyiofi the 1st of June 1802, as the day on or before which 
the purchase money should be paid. It further decreed that if the purchase 
money was not pai<l on or before the 1st of June 1892, the suit should 
stand dismissed with costs It was a decree exactly in the terms of 
8. 214. The purchase money decreed was Hs. 7,450 The decree 
was made on the 26tli of i\Iarch 1892. On the Jstof Juno 1892, the 
plaintiff paid into Couit, that is. into tiie Treasury, Rs. 4.150. On the 
23rd of April 1892, the r{ofen<iant had appealed to the High Court from 
the decree of the 26th of March. On the 6th of Novomher 1894 the 
High Court dismissed tlie defendant’s anneal with costs and confirmed 
the decree of the first Court. The no.xt thing which happened was 
that on the 12th of January 1895, the plaintiff apolied to the first 
Court for permission to pay into Court the balance of the decreed pre- 
emptive money, the balance being lO. 3,300. On that application the first 
Court granted permi.-x-'ion to make payment of the balance, holding that 
as the original time allowed wiien calculated out amounted to sixty-eight 
days, and as the l2tli of JaDuar> 1895. was the sixty-eiglith day from the 
High Court’s decree of tlio 6th of November 1894, the plaintiff was 
entitled to pay in the balance of Rs. 3.300 and to execute the decree for 
pre-emption. The next thing that hapi)ened was that the plaintiff’ did not 
pay Rs. 3,300 on the 12bh of January 1895. He h.ad coma to Court so 
late in the day that the Treasury was closed, and he was unable to make 
the payment. Flaving some hazy idea perhaps that the Indian Limita- 
tion Act of 1877 applied, the I3th of January being a Sunday, he made 
the payment into the Treasury on Monday the 14th of January 1895, of 
the balance of the pre-emptive money. The appeal before us is an appeal 
from the order allowing the paymontand the execution of the decree for 
pre-emption. 

On behalf of the respondent it has been contended that when there is 
an appeal from a decree for pre-emption, the tijno within [226] which 
the purchase money had been ordered to be paid is extended, and the 
appellate Court's decree in such appeal, although it says nothing about 
extending the time, has the effect of giving the plaintiQ', whether he is 
appellant or respondent, the corresponding period of time from the date 
of the appellate Court’s decree for the payment of the pre-emptive price 
to that which he had from the date of the decree of the Court of first 
instance. In support of that proposition we have been referred to the 
decisions in Rup Ghand v. Skainsh-iil- jehan (l), Noor AH Choicdhuri v. 
Eoni Mcah (2), and DauUit and Jagjivan v. Bhukandas Manekchatid (3), 
and in the course of the argument we were also referred to Mulu Singh 
V, Rahim Kuar (4), Jairam Singh v. Sri Kishen (H), Kodai Singh v. 
3ai&ri Singh (6) and Wazir Khan v. Kale Khan (.7). 

Section 214 of Act XIV of 1882 is precise. The Court acting under 
that section, if it acts iu compliance with it, specifies and fixes a day cer- 
tain as the day on or before which the pre-emptive price is to be paid, and 
decrees that if the pre-emptive price is not paid on or before that day 
fixed, the suit shall stand dismissed with costs. 

Now there is no doubt that a plaintiff who has obtained a decree 
under 8. 214 can appeal within the period prescribad by the Indian Limita- 
tion Act, 1877, for his appeal, whether or not he has made the payment on 
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or before the day fixed, and on his appeal the appellate Court, if it sees 
fit so to do, may extend the time within which the pre-emptive price is to 
be paid and fix a day itself. But it would be, in our opinion, frustrating 
the intention of the Legislature in s. 214, if we were to hold that a 
plaintiff merely by appealing from a decree in pre-emption could extend 
the time to an uncertain and unspecified day. We cannot believe it to 
have been the intention of the Legislature that a plaintiff in pre- 
emption could have a power of his own accord to effect the stay of 
the execution of a decree which, by reason of the pre-emptive price 
[227J not having been paid on or before the day fixed, had become a 
decree in favour of the defendant. The contention on behalfof the respondent 
even went so far as to suggest that an appeal by a defendant in pre-emption 
had of itself the effect of extending the time fixed by the first Court for 
payment of the pre-emptive price. No doubt the defendant in pre-emption 
is entitled, within limitation and before the decree in pre-emption has 
become a decree in his favour dismissing the suit with costs, to appeal. 
But when bis appeal would come on for hearing we fail to see what relief 
he could be entitled to, if the pre-emptive price had not been paid within 
the time fixed by the first Court, as in that event the only operative decree 
subsisting at the time of the hearing of the appeal would be a decree 
entirely in favour of the appellant. 

Now on principle we bold that the full pre-emptive price not having 
been paid on or before the 1st of June 1892, the decree became operative 
as a decree dismissing the plaintiff’s suit with costs, and the Court of first 
instance bad no jurisdiction to pass an order allowing the plaintiff to pay 
the balance of the pre-emptive price into Court and to execute a decree 
which could only be executed against the plaintiff by the defendant. We 
allow this appeal with costs and set aside the order in execution with 
costs. 

Appeal decreed. 


18 A. 227 = 16 A.W.N. (1896) 37. 

APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice, and Mr. Justice Burkitt. 


Sheoratan Kunwari (Plaintiff) v. Ram Pargash and others 

(Defendants).* [13th February, 1896.] 

AcilNo. XX of 18G3 (Religious Endowtnenis Act), s. i4— Bengal Regulation No. XIX 
* 0 / 1810— C’iuif Procedure Code, s. 5Z9— Trust— Suit to remove trustees of Hindu 
religious endowme^its— Jurisdiction — Hindu law— Right of representative of founder 
of trust to nominate trustee, 

Tbe Maharaja of B in 1662 assigned certain lands situated in Bengal for the 
maintenance of a temple at Gbauria in the Gorakhpur district, and appointed 
certain trustees of tbe endowment. Those trustees dealt with the property in a 
manner inoonsistent with the trust by making alienations thereof as if it were 
their own private property. In 1693, tbe representative in title of the original 
settlor sued in the Court of the District Judge of Gorakhpur to have certain 
alienations made [228] by the said trustees set aside and the property restored to 
its original uses, and for the appointment of a new trustee or new trxisteea in 
place of the trustees defendants to the suit. 


* First Appeal No. 322 of 1893 from a decree ofT. Benson, Esq., District Judge 
of Gorakhpur, dated tbe 6th October 1693. 


858 


YIII.] SHEORATAN KUNWARI V. RAM PARGASH 18 All. 229 

Held th%t such a .suit was rightly brought under a. 14 of Act No. XX of 
1863, and that it was not essential for the application of that Act that the endow- 
ment should ever have been taken under the control of the Board of Revenue. 
G'lnes Singh v. Ramgopnl Singh (Ij aod f>hurrunt Singh v. Kissen Smgh (2l 
approved. Raghubar Dial v. Kesho Ramnuuj Das |3). quoad hoe, overruled. 

Held also that s. 5d9 of the Code of Civil Procedure was not applicable to the 
above suit. Dakshmandas Darash Ramv Oayipatrav Krishna {4} nud Jawahra 
V, Akbar Husain (5) referred to. 

Held also that there beinc no fp''ciHl provision in the endowment for ihc 
Appointment of trustee-s the right of uoniination remained vested in the founder of 
the endowment and that the right to nominate continued to his bo'rs. Gossamee 
Sree Qreedharreejee v RuminhViee Gossamee jC) referred to 

I'DIas., 24 C. 418 (42Gi ; F.. 19 A. I04 ; 34 C. 537 f594f ; 22 M. 223(23ej ; 11 C.L.J, 2 = 

3 Ind Cas. 408 i413) ; 17 Ind. Ca^. 270 (273) = 21G P.L R. 1912 = 181 P.W.R 
1912: 18 Ind. Cas. 232 (234): Rel., 14 C.W.N. 1104 = 7 Ind. Cas. 104 (1G5) ; Appr.. 
28 A- C39 = A.W,N. (ibOf’d 173; R.. 29 A. GG3 = 4 A.L.J. 5G5 |•5G8) = A.\V.N 
(1907)210; 33 C. 789=10 C.W N. 581:31 M. 212=18 M.L.J. 205 ; 5 A.LJ. 
191 (192) = A.W.N. (1908) 101; 2 C.L.J. 431.] 

This was a suit brought by tlie Raja nf Bettiah under following cir- 
cumstances, The plaintiff alleged that certain laud in the village of Barwa 
iu the district of Cbamparan, which wu.s auce.stial property of the plaintiff, 
had been placed under the management of the ancestor of .some of the 
defendants that he might miply the profits thereof to the keeping up of 
the Thakur temple of Cliauria in the district of Gorakhpur; that subse- 
quently the defendants ceased to apply the profits of the land to the 
purposes of the temple, and by an award of the 19th of September 1886 
had divided the land amongst them and had alienated some of it and 
generally dealt with it is if it were their own private property. The 
plaintiff accordingly prayed that the award above referred to anti certain 
alienations made by the defendants might he set aside: that the defend- 
ants might be ejected, and the lands the subject of the trust made over to 
the plaintiff for the appointment of a new trustee. 

The suit was defended not by the persons alleged to be the trustees 
whose ejectment was sought by the plaintiff, but by one Sheo Baran 
Rai, who had profited moat by tho alienations made by the trustee 
defendants. Sheo Baran Kai pleaded a title adverse to [229] that of 
the plaintiff and denied that the lands were ever the plaintiff’s ancestral 
property. He also pleaded that under Act XX of 1863, the Court of the 
District Judge of Gorakhpur had no jurisdiction to try the case. 

The Court of first instance found that the endowment in question did 
come within the provisions of Act No. XX of 1863 ; but that under that 
Act the Court had only a very limited jurisdiction to grant relief to the 
plaintiff. Practically the Court held that it could only grant relief against 
the trustees by setting aside certain alienations made hv them, which it 
did and dismissed the rest of the plaintiff’s claim. 

Prom this decree tho plaintiff appealed to the High Court. 

Pandit Stoidar Lai, for the appellant. 

Munsbi Gobind Prasad, for the respondents. 

JUDGMENT. 

Edge, C .J. — This was a suit brought by the plaintiff under s. 14 of 
Act No. XX of 1863, in the Court of the District Judge of Gorakhpur. 


Jl) 6 B.L R. App. 66. (24 7 C. 7G7. (3) 11 A. 18. (4) 8 B. 365. 

(5) 7 A. 178. (6) 16 I. A. 137 = 17 0. 3. 
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The object of the suit was to remove certain persons from the office of 
trusfees of a temple, to have certain assignments and incumbrances 
created by the trustees for the time being and affecting lands the subject 
of the oodowment of the temple set aside and declared invalid as against 
the temple and the trusts, and to obtain the appointment of a new trustee 
or trustees. There was also a prayer to have an award declared as in- 
operative and not binding on the trust property. The plaintiff is the 
successoi in title ot the Maharaja of Bettia who bad endowed the temple 
at Chauria within the Gorakhpur district with certain lands, which were 
situated beyond the ordinary jurisdiction of the District Court of Gorakh- 
pur and are in fact in lower Bengal. 

The allegations upon which the suit was brought were, if sub- 
stantiated, allegations of misfeasance. The persons acting as trustees 
for the time being had dealt with the endowed property as if it 
were their own private property unaffected by any trust: they had 
dealt with it regardless of the trusts which affected the lands the 
subject of the endowment. The Maharaja who created the endow- 
ment had, prior t:) the creation of the endowment, supported the [230] 
temple at Chauria, and the assignment of the latids for the purposes 
of the eodowtnenr, was made as a more convenient method of providing 
an endowment for the shrine. What was done by the persons for the 
time being holding the lands in trust for the shrine is fully stated in the 
judgment of the District Judge. I find as a fact that the assignments, 
incumbrances, leases and award were the result of breaches of trust on 
the part of the persons for the time being bound to administer the endow- 
ment for the purposes of the temple. 

The suit was not defended by those who were charged as trustees. 

It was defended by Sheo Baran Rai, who was the person who had princi- 
pally benefited by the breaches of trust complained of. The District 
Judge granted to some extent some of the reliefs prayed for, but refused 
the other reliefs, being apparently of opinion that the granting of those 
reliefs was in this case beyond his jurisdiction. 

It was contended on behalf of the respondents that the District 
Judge had no jurisdiction at all in the matter. That contention was based 
on the argument that Act No. XX of 1863 did not apply, as it was not 
shown that the endowment in question was one to which the Board of 
Revenue had appointed a trustee, and that the nomination of a trustee 
was not shown to have been vested in the Board of Revenue under Regula- 
tion No. XIX of 1810. The jurisdiction of the District Judge was also 
questioned on another ground, viz., that the shrine in which the Thakurji 
was had disappeared and the image had been removed to private premises. 

As to the latter point, to take it first, I find that, although the tem- 
ple has disappeared, possibly owing to the breaches of trust of those whose 
duty it was to administer the endowment for the benefit of the Thakurji, 
yet as a fact the Thakurji still exists and is worshipped, and I hold that 
the mere fact that the walls of the original building in which the shrine was 
have disappeared does not take the case out of the provisions of Act No. 
XX of 1863. In these cases of endowment it is not the walls which are 
endowed ; it is the [231] Thakurji. I am speaking of course of the case 
of Hindu endowments. 

In the course of the argument we were referred to a number of 
decisions. Some of them I shall deal with in my judgment. The others, 
as to which I do not consider it necessary to express an opinion are the 
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lollowing : — Ashgar Ali v. Delroos Banon Begum (1), Bajcudro Nalh Dull v. 
Shaikh Mahomed Lai (2), Protap Chandra Misscr v. Brojo Nath Misscr (3) 
and Muthuv. Gangatkara (4). 

It appears to me that s. 14 of Act No. XX of 1863 is not con- 
fined to those endowments the nomination to which has been exercised 
by or had vested in the Board of Revenue under Regulation No. XIX of 
1810. In my opinion the decision of Norman. J., in Ganes Shigh v. 
Bomgopal Singh (5). that in order lo bring a suit under Act No. XX of 
1863, it is not necessary to show that the temple was one which was former- 
ly under the control of the Board of Revenue, is correct. That question 
was further considered by Milter and Maclean. JJ.. in Dhurrum Singh 
V. Kissen Singh (6) and, so far as that decision affects the application 
of s. 14 of Act No. XX of 1863, I agree with it. It is true that 
in the c&se o( Baghubar Dial V. Kesko Ramann/ Dos (7) I expressed a 
difl’erent opinion as to the application of s. 14 of Act No. XX of 1863. 
In that case, although it was not necessary to consider the point, I express- 
ed an opinion that Act No. XX of 1863 could not apply to any endowed 
temple which had conoe into existence after the passing of that .Act. The 
two cases to which I have just referred have satisfied me that in that view 
I was wrong. In my opinion s. 14 of .Act No. XX of 1863, does 
apply in this case, and that whotlier or not the Board of Revenue had 
under Regulation No. XIX of 1810 exercised or had vested in it the 
right to nominate to the trusteeship or the mauagersldp of the temple. 
Oonsequently, the Court of the District dudge ol Gorakhpur, which was 
the principal Court of original civil jurisdiction within the [2323 limits of 
which the temple was situated within the meaning of section 2 of Act 
No. XX of 1863, had jurisdiction to do all the acts which a Civil Court is 
empowered to do under s. 14 of that .Act in this case, and further in my 
opinion, as ancillary to that jurisdiction, bad jurisdiction to make such 
declarations and pass such orders as might be necessary for the effective 
application of s. 14 of .Act No. XX of 1863, although the lands, the subject 
of the endowment, wore situated beyond the territorial limits of the 
ordinary jurisdiction of theCourt of Gorakhpur. 

It was suggested that s. 039 of the Code of Civil Procedure 
applied in this case, lo my opinion it did not. 1 think chat point is 
answered by the decision in Lakshniun Das Parash Bam v. Ganpatrav 
Krishna (8) and by what was said in Jawahra v. Akbar Husain (9b To 
the same effect is an unreported decision of this Court. Taking the view 
of the facts which I do. which is also held by my brother Burkitt, I am 
of opinion that the District Judge had, and we in appeal have, ample 
jurisdiction to set aside these assignments, leases and incumbrances affect- 
ing tbe property the subject of the endowment, and also to declare that 
the award does not affect in law the endowed property. 

It is well accepted law that when a Hindu creates an endowment of 
a temple or a shrine, or more strictly speaking of a Thakurji, and does 
not provide by the endowment for the nomination of a trustee or truscees 
being made by any person othor than himself or his heirs, or being made 
by election amongst tho disciples of the Thakurji, the nomination remains 
vested in tbe founder ol the endowment and tbe right to nominate conti- 
nues to bis heirs. That was tbe principle accepted by their Lordships of 
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the Privy Council in Gossamee Sree Greedharreejee v. Bumanlolljee 
Gossa7)iee (1). 

We direct the removal of the defendants who are the existing 
trustees or managers of the temple; and acting on the petition of 
the plaintiff, who has nominated Rameshwar Misr, we appoint 
[233J him to he trustee of the endowed property for the purpose of carry- 
ing out the intention of the founder. We declare that the award, the 
leases, the assignments and the incumbrances referred to in the plaint do 
not affect the endowed property or any part of it. and are not and will 
not be binding on the trustee for the time being appointed. We give the 
plaintiff a decree for possession in order that Rameshwar Misr, who is not 
a party to this suit, may be placed in possession of the endowed property 
as trustee. The claim for vicsnc profits is abandoned. To the above 
extent we vary the decree below and decree this appeal with costs in this 
Court and in the Court below. 

Burkitt, J.— I concur in the interpretation put by the learned Chief 
Justice on Act No. XX of 1863, and in the order proposed and in the 
reasons given therefor. 

Appeal decreed. 


18 A. 233 = 16 A.W.N. (1896) 84. 

APPELLATE CIVIL. 

Before Mr. Justice Knox and Mr. Justice Blair. 

Narain Das (Appellant) v. Hazari Lal and anotheu (Respondents). 

[10th December, 1895.] 

Civil Procedure Code, ss. 328. 331-— ^?irrc«/ian oj decree— Pesislance or obstruction 

to execution- Complavil— Limitation— Renewal of resistance or obstruction— Bresh 

cause of action— Estoppel. 

The period of limitation provided f(»r in s. 328 of the Code of Civil 
Procedure is a limitation which governs a cause of action arising out of a parti- 
cular resistance or obstruction. So far as that resistance or obstruction is 
concerned, the decree holder, if he wishes to take proceedings under s. 328, 
must do so within one monih from tbe time of such resistance or obstruction. 
But (be bar created by tbe limitation imposed by tbia section does not extend 
to and hold good so as to bar complaints against acts of rc'«is(ance or oostruction 
made upon fresh proceedings taken by ihc decree-holder. Ramastknra v. Dharnxa- 
raya (2) followed. Balvant Sanlaram v. Ba6a;i (3) and Vinayak Rav Amrity, 
DevraoOovind (4) distinguished. 

[F., 13 0.W.N. 724 = 1 Ind.Cas. 785 1787); D., 28 A. 365 = A.W.N. (1904) 46.] 

The facts of this case are fully stated in the judgment of the Court. 

[234] Pandit Suvdar Lal and Pandit Moti Laly for the appellant. 

Mr. T. Conlan and Maulvi Ghidam Mujtaba, for the respondents. 

JUDGMENT. 

Knox and Blair, JJ. — The parties to this suit are one Narain Das, 
who claims to be proprietor and to bo in possession of four shops situated 
in Nimak Mandi, a inohalla of Cawnpore, and the respondents, Hazari 
Lal and Fauji Lal, who are the sons of one Bakhtawar Lal, who has 
obtained by purchase the rights and interests of one Nabi Baklish. [One 

• First Appeal No. 76 of 1895 from an order of J.J. McLojn. Esq., District Judge 
of Cawoporo, dated the 22od June 1895. 

(1) 16 I. A. 197 = 17 C. 3. (2) 6 M. 113. (3) 8 B. G02. (4) 11 B. 473. 
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Bam Sahai held a decree against Nabi Bakhsh and Musaminafc Afzal- 
un-nissa, and this decree ho executed by bringing to sale on the 5th of 
September 1881 property which consisted of nineteen shops in Nimak 
Mandi and thirteen shops in Dal Mandi. With the 13 sliops in Dal 
Mandi we are not concerned at all. The whole of the dispute to which 
this case relates has reference to four shops out of the nineteen shops 
in Nimak Mandi. One fact furtlier has to bo mentioned, and tliat 
is that Narain Das, tiie appellant in this appeal, claims to have pur- 
chase! the rights of Musammat Af;ial-un-nissa, the judgment-debtor 
in Ram Sahai s decree. As said before, ho not only claims the right 
and title to these shops, but also claims to be in actual possession.] 
Bakhtawar Lai, the purchaser of the rights and interests of Nabi Bakhsh, 
brought a suit in 1886 against Kallu Mai, Kanhaiya Lai and others, to 
obtain possession of the nineteen shops which lie considered to be his. 
He obtained a decree, which was eventually continued by this Court on the 
30th of November 1888. On the 17th of March 1887 ho made his first 
attempt by execution of that doci ee to get possession of the nineteen shops. 
He was resisted by the appellant Narain Das. lie at once resorted to the 
Court in wliich execution proceedings were pending, and put in a 
petition. That petition is of importance. It is claimed by the appellant 
that that petition was one under s. 328 of the Code of Civil Procedure, 
and that the ordei s passed upon it were orders passed under s. 331 of 
that Code. Tlie leai iied vakil who appears for the respondents asks us 
to view it, not as a complaint of resistance or obstruction on the part 
[235] of Narain Das, hut as a complaint to the effect that the arain had 
not carried out the orders of the Court and had not put him in possession 
of nineteen shops to which he was entitled. There is no allusion whatever 
in the order to s. 331 or 328 of the Code of Civil Procedure, and the 
terms in which the order is couclied are certainly not tliose in \vhich an 
order under s. 331 should run. Briefly, the order is to the effect : — 
Lot the decree-holder be put in possession of fifteen shops. As for the 
four shops to which an objection is raised, the decree-holder can proceed 
according to law.” Against this order Baklitawar Lai appealed, but appeal- 
ed ineffectually. On the 8th of April 1889 he instituted a regular 
suit against the appellant, Narain Das and others, and that suit came 
to an end on the 20tli of June 1890 witli this order: — "To-day the 
plaintiff was called for and did not appear. Moreover he has not 
paid in process fees. It is therefore ordered that his suit be dis- 
n^issod, and he should pay the costs of the other side.” Round this 
order too dispute prevails. The appellant maintains that it was an 
order passed under s. 102 of the Code of Civil Procedure. There is 
no doubt whatever that Baklitawar Lai attempted to have a rehearing of 
the suit, but his applications to that effect were dismissed. Oo the 28th 
of November 1891 the respondents, who were the sons of Bakhtawar Lai 
iBakhtawar Lai in the meanwhile liaving died), took fresh execution pro- 
ceedings. They applied that their decree might be executed against the 
four shops in question. That application was dismissed. They made a 
second attempt on the 22nd of Novcmlier 1892, and this time so far with 
success that orders were issued for possession. Again resistance was made 
by the appellant, and the amin reported to the effect that he could not 
6We ofifeefc to the order for possession with which ho charged. Ui>on this 
«)o respondent instituted a complaint under s. 328 of the Code of 
Livil Procedure, and the Court this time without question took action 
Under s. 331 and numbered and registered the claim as a suit 
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1895 between the respondents as plaintiffs and the appellant as defendant. 

Dec. 10. The order passed upon the bearing was to the effect that [236] 

the matter between the parties had, by the order of the 20bh of June 
Appel- 1390 , become res judicata. An appeal was preferred, and the lower 
LATE appellate Court, reversing the decision and holding that the matter in 

Civil, dispute was not res judicata, remanded the suit to the Court of first 

— instance for trial, and directed it to decide the case upon its merits. It is 
18 A. 233= from this order that the present appeal has been filed. Thegrounds taken 
16 A.W.N. in the appeal are (l) that theorder of the 7th of May 1887, never having 
(1896) 84. been set aside, the present proceedings are not maintainable, and that 
order concludes the matter in controversy ; and (2) that if that order does 
not bar. then the order of the 20th of June 1890 is a fatal bar to the claim 
now brought. 

Without entering upon the question as to whether the proceedings 
which terminated in the order of the 7th of May 1887 were or were not 
proceedings arising out of a complaint under s. 328, a matter upon 
which we entertain considerable doubt, and assuming that the order was 
such an order, we do not accede to the contention which was pressed 
upon us with much energy and ability, and much show of authority, by 
the learned vakil fo)’ the appellant, and which was to the effect that the 
present ]3roceedings are barred by reason of not having been instituted 
within a month of the resistance in 1887. In our opinion the period of 
limitation provided in s. 328 of the Code of Civil Procedure is a 
limitation which governs a cause of action arising out of a particular resis- 
tance or obstruction. So far as that resistance or obstruction is concerned, 
the decree-holder, if he wishes to take proceedings under s. 328, must 
do so within one month from the time of such resistance or obstruction. 
But the bar created by the limitation imposed by tl)is section does not, in 
our opinion, extend to and hold good so as to bar complaints against acts of 
resistance or obstruction made upon fresh proceedings taken by the decree- 
holder. We w^ere referred to the precedent Balvant i:>antaram v. Bnbaji (1). 
The particular matter in dispute in that case was wliether the 
plaintiff, who was taking possession of a room and was resisted 
[ 237 ] by one Lakhshman, was bound by previous proceedings between the 
plaintiff and Lakhshman’s brothers. That case differs from the case before 
us, and it was never held that the limitation provided in s. 328 
barred fresh proceedings taken in execution of decree. What is said 
there is that it was optional with the decree-holder to proceed either 
summarily or by a regular suit, and that the failure of the plaintiff’ to avail 
himself of the remedy under s. 331 of the Code of Civil Procedure did 
not prevent him from proceeding against the defendant by a regular 
suit. There is no doubt that limitation was set up. but the decision of the 
Court was that, as the defendant had been no party and had not been 
represented in those execution proceedings, he could not in any way be 
affected by them. The next case cited to us was the case of Vivayak Rav 
Amrit v. Devrao Govind (2). But that case also diff’ers from the present 
case. The matter decided in that case was that an attempt made by the 
decree-holder to renew proceedings arising out of a former obstruction was 
rightly rejected by the lower Coui't. Those proceedings were held as barred 
by art. 167 of the second schedule of the Indian Limitation Act, 1877. 
We have nob now to decide whether the proceedings taken by the 
representatives of Bakhtaw ar Lai were rightly or wrongly granted by 

(1) 8 B. 602. (<3) 11 B. 473. ' 
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the Court which had to deal with th^m. All that we have to consider is 
whether the resistance made by the appellant does or does not fiive a fresh 
cause of action to the respondents so as to give them tlie rii>ht of taking 
proceedings under s 328 of the Code of Civil Procedurl The case 
which corresponds witli the one before us, is tliat of Ba.nasekara v. Dhar- 
maraya (C. In that case a decree had been returned unexecuted owing 
to the lesistance of the jiidgineiit-debtors. Fresli warrant for possession 
was a terwards applied tor and granted, and fresh resistance took place. 
The learned Judges who decided that case have held that the 
period of limitation for an application of this nature commences to 
run from the date of the resistance, obstruction or dispossession 
and that resistance, obstruction or dispossession can hardly he any other 
L238J resistance, ohstruction or dispossession than that mentioned as 
forming the subject ol the complaint. They held that such was the plain 

m erpreUtion ot he erms ot the .Vet, and we agree with them in that 
View, iho hist plea tliorefore lails. 

Our decision upon the second jilea virtually proceeds upon the same 

^ f -IM^O was dismissed under 

s 10.. of the Code of Civil I rocedure. .Ml that s. 103 enacts is 

tha when a suit is so dismissed, ino iilaintift- is precluded from bringing a 

f esh suit m respect of the same cause of action. We hold that as regards 

the proceedings of 1800, the cause of action was the resistlnce imX b^ 

Naruin Das on or about the oth of .-Vpril 1H87, The cause of action in the 

h^XrOn^n It resistance offered 

^ 'i° execution jiroceedings founded upon a 

ditieient order passed on or about the 22nd of November 1892. The 

tlieicforo also fails, and this appeal will stand dismissed with 

Appeal dismissed. 


Act 


18 A. 238-16 A.W.N. (1896) 52. 

MATRIMONIAL. 

Before Mr. Justice Knox and Mr. Justice Blair. 

In the matter op the petition of E. Morgan.* 

[lOth January 1896.) 

In 1082 a decree for disRolution of marriage between E '\T anrl c xr 
passed by .he High Cour. on .ho wife’s pe.itioo, anTthrbushand w!; o doTed 
to pay alimony for the Wife and certain minor children of the marriaffe o/ 
the 26lh of August 1895 a petition was presented to the Court on behalf of P M 
stating that S.M. had married again on the 3rd of August 1895 • that ono o^‘o!« 
children in respect of whom alimony was payable had^corae of 'ago on tha trn! 
of April 1895 ; and that another of auch children had married in April 1893 
It was prayed that certain sums which bad been paid into Court after tho 
t.vo dates mentioned above as alimony in respect of tL th^L 
referred to might be refunded. Held that E. M. was not entitled to anv refund 
of alimony except as to sums, if anv. paid into Court after the date of fh« 

tN B -S-e?n*?h subsequent to that date^ 
tn.D. aee in this conoectiou 4 A. 306.3 


Application of the respondent in Matrimonial Case No 1 of 1881 

(1)5M. 113. 
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1896 This was an application for the refund of certain sums paid as 

JAN. 10. alimony under an order of the Court. Sarah Morgan, one of [239] the 

persons on whose behalf the money sought to be recovered had been paid, 

Matri- had brought a suit for dissolution of marriage against the applicant in the 
MONIAL. Court of the Judicial Commissioner of Lucknow. The Judicial Commis- 

sioner dismissed tlie suit. The petitioner appealed to the High Court, a 

18 A. 238= Division Bench o\ which, after overruling the respondent’s objection to 

16 A.W.N. jurisdiction, proceeded to heartlie appeal, and granted tbe petitioner a 
(1896) 32. nisi for dissolution of her marriage with the respondent, which 

decree also provided for alimony to be paid to the petitioner and the minor 
children of tlie marriage. (See 4 All. 306, Morgan v. Morgan.) 

The remaining facts of the case sufficiently appear from the order of the 

Court. 

Babu Satya Chandar Mnkerji for the applicant. 

Mr. H. T. Coleman, for the opposite i>arties. 

JUDGMENT. 

Knox and Blair, JJ.— This is an application presented by one 
Morgan setting out that Sarah Morgan, to whom alimony had been 
decreed under the orders of this Court, had married one Sergeant Fox, 
and that Irene Morgan, for whose maintenance an order had been made, 
had attained majority on tlie 16th of April 1895. There was a further 
allegation that a daughter, Clara, for whose maintenance an order had 
been made, bad married in April 1893. The petitioner prayed for refund 
of all the moneys paid under the orders of this Court to the three persons, 
Sarah Morgan, Irene Morgan and Clara Morgan, after the date on which 
Sarah Morgan had been remarried. Clara Morgan had married and Irene 
Morgan had attained majority. It was contended on behalf of Irene 
Morgan that she was still a minor. The authority for this contention was 
based on s. 3 of the Indian Majority Act of 1875. The Indian Divorce 
Act contains in s. 3, clause (5), the interpretation which is to be 
placed on the words “ minor children ” wiierever they occur in that Act. 
It is admitted that on that interpretation Irene Alorgan can no longer be 
considered a minor. With reference to the prayer that the sums already 
paid be refunded, we know of no authority for such a proposition, and we 
confess to feelings of surprise at such a request being made on the [ 240 ] 
part of the father. The application was presented to this Court on the 
26tli of August 1895. All sums which under our previous orders were 
payable to Sarah Morgan and Irene Morgan, and all sums which were 
paid into Court before that date, will 1)6 made over to the parties to whom 
under our previous orders they were due and payable. Any suras paid 
after that date and for a term subsequent to the 26th of August 1895. if 
there be any such, will be refunded to the petitioner. We give no costs. 
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GHANSHIAM SINGH v. DAULAT SINGH 18 Ail. 241 
18 A. 240 = 16 A.W.N. (1896) 53. 

APPELLATE CIVIL. 

Before Sir Joint Ed<je, Kt., Chief Justice, and Mr. Justice Aikman. 


Ghanshiam Singh ( Piainiiff ) c . Daulat Singh { Dcfetidant } " 

[7th February. 189G.] 

Act No. XII of imii^Wth-Westerii provinces Pent AcH, s. 34, chuse {a]— Act 

Contract Act), s. U-Thekadar-LiabUity of defaulting 
thekadar to pay interest, o . j j 

Tho non-application of clause fa) of s. 34 of Act No. XII of Ififii fn a 

'' ihekndar'' does not exempt the thekadar from bis liability under T 73 of 

Act No. IX of 1872. Houco where n thekadar makes default in payment of 

his rent he is liaMe to be charged with inierc.t ou the sums due up to the date 
of payment. ^ 

[Rel. on, 16 C.L.J. ‘2t54 (270)= 16 Ind. Cac. 240 (249) : Appr , 3 O C 22 (29) • R Ofi a 

299 = 6Bom.L.R.505 = rtC.W.N.521 = 14M.L.J.100 = 3U.A;iJG = 8SarPC 7 

028 : D.. 1 O G. 94 . G O.C. 89.] 

■n tins case, liaja Ghanshiam Singh, sued tlie defendant 

Laulat Singh, as {thekadar) of a village, Naghi Kaslii, to recover 

certain sums alleged to he duo hy liim under liis lease, witii interest to 
date of suit, together witli future interest and costs. The defendant claimed 
certain deductions from the princijial amount sued for, and further 
pleaded that hy virtue of the explanation to s. 34. of the N -\V P 
Rent Act he was not liahloto pay interest on the arrears of rent. 

The Court of first instance (Assistant Collector of Aligarh) found all 
the issues in favour of the plaintitl and decreed the claim with interest to 
date of suit and future interest. 

On appeal the lower appellate Court (District Judge of Aligarh) 
moclihed the decree of tlie first Court hy disallowing the claim for interest 
holding that the allowanco of interest was precluded by s. 34 of Act 

[241] The plaintitl appealed to tho High Court. 

Mr. T. Conlan, for tlie appellant. 

Tlie respondent was not represented. 


JUDGMENT. 

Edge, C. J., and Aikman, J. — Tlie only question in this appeal is: 

Is the plaintifT entitled to have interest upon the rent decreed to him ? The 
defendant being a clause (a) of s. 34 of Act No. Xllof 1881 

did nob apply. Tlie non-application of clause {a) of s. 34 did not 
exempt the thekadar from his liability under s. 73 of the Indian 
Lootracfc Act of 1872. Illustration in) of s. 73 shows that where a person 
breaks iiis contract to pay another a sum of money on a day certain 
or specified, he is liable for tlie principal sum due together with interest 
hp to the day of payment. We decree the appeal with costs, and restore 
the decree of the first Court with costs in all the Courts. 

Appeal decreed. 


'V- Blennerhassett, Esq Dis 
PraLJ the 9th July 1891. modifyiog a decree of Pandit Kamta 

ad. Assistant Cojlector of Aligarh, dated tho 30th October 1890. 
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18 A. 241 = 16 A.W.N. (1896), 47. 

APPELLATE CIVIL. 

Before il/r. Justice Knox and Mr. Justice Blair. 


Chaudhri Ra.t Kumar {Applicant) v. Jugal Kishore and 
another (Opposite j^arties) J [15th February, 1896.] 

Cii’ii Procedure Code, ss. 100, 108-Ex pacte decree^'' Appearance" whtd 
constitutes. 

A summons was issued to a defendant in a civil suit. The serving officer, 
being unable to 6od either the defendant or any person empowered to accept 
service for him at the addre.«s given, affixed a copy of the summons to the outer 
door of the defendant’s house and returned the original to Court. On the day 
notified in the summons the case was called on. and upon its being called on a 
pleader presented himself in Court with a power of attorney, executed not by 
the defendant himself but by a third person on his behalf, and stated that the 
defendant bad no notice of the time fixed for the bearing of the case, and prayed 
for an adjournment to a date upon which a proper answer to the claim could be 
filed. The application was refused, but the case was adjourned to the day 
following. On that date no one appeared for the defendant and a decree was 
passed against him. 

Held that there was no appearance on behalf of the defendant withm the 
meaning of s. 100 of the Code of Civil Procedure, and that the decree passed 
on the adjourned date was therefore an ex parte decree. Hira Dai v. Hira 
Lai (1) and Rain Tahal Ram v. Rameshar Ram (2) referred to. Fazal 
Ahmad v. [242] Bahadur Singh (3), Ganaa Das v. Indarman (4) and Sahtbzada 
Zainulabdin Khan v. Sahibzada Ahmed Rata Khan (5) distinguished. 

[R., 1 SX.R, 115: D., U.B.R. (1897-1901) 240.] 

The facts of this case are fully stated in the judgment of the Court. 
Pandit Moti Lai, for the appellant. 

The Hon’ble j\Ir. Colvin and Mr. T. Conhn, for the respondents. 


JUDGMENT. 


Knox and Blair, JJ.— Chaudhri Raj Kumar appeals against an 
order passed by the Subordinate Judge of Farakhabad. In the order 
appealed against the Subordinate Judge rejected an application presented 
by the apoellant praying that a decree which had been passed ex parte 
against hira might he set aside. The Subordinate Judge held that the 
decree in question had not in fact been passed ex parte, and the contention 
raised in this appeal is that the decree was indeed an ex parte decree, there 
having been no appearance in the suit by or on behalf of the annellant. 

It appears from the record that a summons was issued in the original 
suit for service on Chaudhri Raj Kumar ; that the serving officer went to 
the place indicated in the summons, and made a return setting out that he 
could not find the defendant ; that there was no ageot empowered to 
accept the service of the summons and no person on whom service could 
be made. He therefore affixed a copy of the summons on the outer door 
of the house in which Raj Kumar ordinarily resided. On the day notified 
in the summons the case was called on and upon its- being 
called on a pleader presented himself in Court with a power of 
attorney and stated that Chaudhri Raj Kumar had no notice of the 
time fixed for the hearing of this case and prayed for an adjournment 
to a date upon which a proper answer to the claim could be 


• First Appeal No. 83 of 1895, from an order of Babu Jai Lai, Officiating Subordi 
late Judjze of Farakhabad, dated the 27th of April 1895. 

(1) 7 A. 598. (2) 8 A. 140. ;3) 13 A.W.N. (1893) 25. 

(4) 13 A.W.N. (1693) 208. (5) 5 I.A. 233. 
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filed. The application was refused, but tlie case was adjourned to the 
day following. On that date no one presented himself in Court on behalf of 
Baj Kumar and a decree styled an e.v parte decree was passed in the suit. 
There is one fact further which miglit l)e stated here, and that is that 
in the return made 1)V the serving olhcer mention is made bv him of a 
[213] statement made to him to the effect that Chaudhri Kaj Kumar 
Was ill and had gone lo Cawnpon; for medical treatment. It is upon 
these facts tliat it is oontenile«l l)efore us that there has iiever been any 
appearance in tlie proper sense of the word by or on behalf of Kaj Kumar, 
and that the decree passed in the suit has therefore l)e'“n properly styled 
an ex parte decree. 

In support of this contention we were referred to tlie case of Ilira. 
Dai V. Ilira Lai (l). in tint case, though it is not exactly on all-fours 
with the present case, it was held that hy the aj)pearance referred to in 
s. j 00 of the Code of Civil I’rocudure of J.SS2 is meant a])pearance 
in answer to a summons coajipear an<] answer the claim on a day therein 
specilied. The fact that tlie defendant had appeared hy a pleader in the 
case on a previous occasion to contest an api)hcation for attachment 
before judgment was not considered a sutlicient ground for holding that 
there had been such an appearance in the suit itself as would prevent the 
decree which followed in Ibe suit on the day fixed foi‘ hearing when the 
delendant did not apjiear from being an cr parte decree. We were also 
referred lo the ca>.c of llaui Tahal Jiani v. Hameshar lla^n (2), in which it 
was decided tluit appearance by a pleader who had been instructed by the 
two princi]>al defoiuJants at the heginuing of the case and who had tiled a 
vakalfitmunali, but wlio ha<l no instructions as to the facts of the case or as 
to the evidence to he adduced, and who was not provided with any of the 
means of conducting the defence, did not amount to an appearance by the 
defendants as contemplated in s. lO-S. There is also the case of Fazal 
AhuKid V. Bahadur i'.i) in which this Court following the ruling of 

the Bombay High Court in Jiaui Chandra Pandiirano Xaik v. Madhav Piiru- 
shottain Naik (1) held that where the only appearance was by a pleader 
who had instructions from his client, but was unable to sup^iort the 
plainbilUs case because of the absence of the plaintifY’s witnesses, and 
the suit was dismissed, that the dismissal was not a dismissal for 
default of appearance. In the present case it is true that the Subordinate 
[244] Judge lu liis judgment says that the pleader who put in aiipearanco 
acted upon the jjower or attorney ajjparently granted by Chaudhri Raj 
Kumar, but we do not find on the record warrant for tliis holding. The 
power of attorney was signed in the name of Raj Kumar, but l)y one Sant 
Kumar, on behalf of Kaj Kumar. The very fact that immediate mention 
was made that Saub Kumar’s appearance was due to his having to answer 
another case is in our opinion sutlicient ground for an inference tliat Sant 
Kumar (lid act upon this occasion without any instructions from Raj 
Kumar, and that ho put forward the pleader, not to enter an appearance 
in the case, but solely to obtain an adjournment to a date upon which 
such appearance could he made. It is this fact which distinguishes the 
present case from that of Fazal Ahmad v. Bahadur Singh (3J and that of 
Ganga Das v. Indarman (5). 

The only case relied upon by the other side was that of Sahib- 
zada Zainulahdin Khan v. Sahibzada Ahmed Raza Khan (6). That case 


(1) 7 A. 538. 
f4) 16 B. 23. 


(2) 8 A. 140 

16) 13 A.W N. <1893) 208, 


(3) 13 A.W.N. (1893) 26. 
(6) 6 l.A. 233. 
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was a case decided under s. 119 of Act VIII of 1859, when the procedure 
was different from that which now prevails under the present Code. 

We are of opinion that the appearance in the present case cannot be 
deemed to be an appearance by the defendant, and that the decree passed 
was an cx decree. Before, however, the Subordinate Judge could 
set aside the decree ex parte he had to be satisfied that the summons was 
not duly served or that the defendant was prevented by sufficient cause 
from appearing, and stress was laid by the respondent upon this point of 
the case. The contention was that the summons had been duly served, 
and that the allegation of illness was not supported by any evidence ; was 
never made at any prior stage of this case, and w«s now put forward 
at the la«t moment upon the bare statement said to have been made to 
the serving officer. The appellant, on the other hand, strenuously urged 
that there had been no due service of summons, and referred us 
to the case of Cohen v. Nursing Das Auddy (1) [246] and also 
to the case of Nitsur Mahomed v. Kazbai (2). We are not prepared 
to hold that it was the duty of the serving officer, who was a peon 
attached to the District Court of Farakhabad, either to follow the 
defendant out of the jurisdiction of Farakhabad upon the mere allegation 
that he was to be found in Cawnpore, or to refrain from affixing the copy 
of the summons on the outer door of Chaudhri Raj Kumar’s ordinary 
residence. We have no means to say how far effort was made by the 
serving officer to find Chaudhri Raj Kumar. Under the Code of Civil 
Procedure it is the duty of the Court which makes the return to a summons 
to declare that the summons has been duly served or to order such sepice 
as it thinks fit. This most important provision of the law was entirely 
overlooked in the present case by the Subordinate Judge of Farakliabad, 
the Court which had issued the summons. There is a certificate by the 
Munsif of Chibramau, but the summons did not issue from the Court of 
the Munsif of Chibramau, and the jurisdiction of the Subordinate Judge 
of Farakhabad extended over the village in which Chaudhri Raj Kumar 
resided and to which the summons was issued for service. In the absence 
of the declaration which the Subordinate Judge of Farakhabad should 
have made, there is no room for presumption that the summons was duly 

served. u j < 

For these reasons, we decree this appeal and set aside the order of 

the Subordinate Judge of Farakhabad. We also set aside the decree 
ex parte and direct that Court to grant a re-hearing of the original suit. 
Costs hitherto will be costs in the cause. 

Appeal decreed. 


(1) 19 C. 201. 



(2) 10 B. 202. 
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[246] APPELLATE CRIMINAL. 

Before Sir John Ed<)c, Kt., Chief Justice, and Mr. Justice Burkitt. 

Queen-Empress v. Dalip and others.- [ISth February, 1S9G.] 

Act No XLV of (Indian Penal ss. 99, M7, 932. 323— Criminal Procedure 

Code. ss. tb. bQ. 114— servant in the execulian of his duty as such^Arrest 

without siif)ic\ent auth'n ity , but in good faith — .-l-ssau/i on police making arrest— ' 

Right of private defence. 

A warrant was issued by a Magistrate for the arrest one Dalip under 
s. 114 of the Code of Crioiioal Procclure. The warrant was sent to a certain 
tbant to be executed. It was there, after b-’ing copied into a b^ok kept for 
that purpose at the thana, made over to a particular constable for execution. 
When the constable to whom the warrant had been made over had letr, the thana 
it was discovered that l>+lip was in a village other than that in which he had 
been supposed to be. Thereupon the othcer temporarily in charge of the thana 
made a copy from the book at the thana, endorsed on the back the name? of one 
Nazir Husain and some other constables, and having signed the endorsement, 
sent Nazir Husain and the others out with this paper to arrest Dalip, Nazir 
Husain and his cornoanions arrested Dalip; but. as thos’ wore returning with 
him incusiody, some of Dalip's friends, aided by Dalip himself, attacked them, 
rescued Dalip and caused hurt to the Police. 

Held, that the Police officers concerned in arresting Dalip under the circum- 
stances above described wore not acting in the lawful discharge of tbeir duty 
within tbe meaning of s. 332 of the Indian l*enal Code, so as to render the 
accused liable to conviction under that H^ction ; but, inasmuch as they were acting 
in good faith und*'r the colour of their oftiee, s. 99 of the Indian Penal 
Code applied, and Dalip and his associates might be properly convicted under 
68. 147 and 323 of the Code. 

The words “in the discharge of his duty a? such public servant “ In the earlier 
portion of s. 332 of the Indian Penal Code mean in the discharge of a duty 
imposed by law on such public servant in tbe particular case, and do not cover an 
act done by him in good faith uudercolour of his office. The Queen v. Roxburgh (1) 
ro'erred to. 

[F., 2-* C. 4U (414) =5 C.W.N 134 : Rel . 16 C L J. 204 (270i = 16 Ind. Cas. 216 (249) ; 
R.. 14 Cr.L.J. 142 = 18 Ind. Cas. 894=155 P.L R. 1013; D.. 24 C. 324 (329) ; 11 
Cr.L J, 221 1222) =6 Ind, Cas. 12=7 M.L.T. 386 ; 1 1 Cr.E.J, 423=6 Ind. Cas. 
956 = 18 P.R. 1910 Cr. = l04 P.L.R. 1910=32 P.W R. 1910 Cr ] 

The facts of this case are fully stated in the judgment of the 
Court. 

Mr. D. N. Banerji and Babu Badri Das, for the respondents. 

The Public Prosecutor (Mr. E Chamier), for blie Grown. 

JUDGMENT. 

Edge, C. J., and Burkitt, J. — This is an appeal by the Government 
from an acquittal on appeal of certain accused persons [247] who had 
been convicted by a Magistrate of the offences punishable under ss. 147, 
332 and 225B of the Indian Penal Code. A Magistrate had issued 
his warrant under s. 114 of the Code of Criminal Procedure for the 
arrest of one Dalip in respect of the matters specihed in the first paragraph 
of 8. 110 of the Code of Criminal Procedure. That warrant had been 
addressed to and sent to the officer who was in charge of a particular 
thana for execution. The warrant was copied at the thana. Tbe original 

* Criminal Appeal No. 1162 of 1895, from an order of A.M. Markham, Esq., Ses- 
fliOQfl Ji^dgQ of Meerut, dated the IS&h of July, 1896, 

(1) 12 Cox. Gr. Ca. 8. 
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1896 warrant was banded to a particular constable to be executed. After the 
Feb, 18. constable who had the warrant in bis possession had left the thana to 

execute it, it was ascertained that Dalip was in a different village. There- 

AppEL- upon the officer who was temporarily in charge of the thana, wrote on the 
LATE back of a copy of the warrant the names of Nazir Husain and some other 
Criminal, constables, whom he orally ordered to proceed to the village where Dalip 

was and to arrest him. The officer temporarily in charge signed his name 

18 A. 246= to the endorsement on the copy of the warrant and handed the copy to 
16 A.W.N. Nazir Husain. Nazir Husain proceeded to the village where Dalip was, 
(1896) 48. arrested Dalip, and was proceeding with Dalip in custody to the thana, 
when the other accused persons assembled, attacked the constables and 
rescued Dalip. In that attack two of the constables received hurts from 
the rescuing party and also from Dalip. 

The Sessions Judge in appeal was of opinion that no offence had been 
committed. He held that, as Nazir Husain and his companions had not 
got the original warrant m their possession at the time of the arrest of 
Dalip and his rescue, they had no legal authority to arrest him, and that 
the assault committed upon them in the rescue was not within the pur- 
view of s. 332 of the Indian Penal Code, the officers not being at the 
time in the discharge of their duty. He also held that the officer in charge 
of the thana could not legally issue an order in writing for the arrest of 
Dalip, as the Magistrate by issuing his warrant had assumed jurisdiction 
in the case. There appears to have been some confusion in thought or 
argument in the Court below, as s. 99 [248] of the Indian Penal Code was 
considered in reference to s. 332. The Sessions Judge found that Nazir 
Husain had not been acting in the matter in good faith. 

It is quite clear what the law in England would be in a ease of this 
kind. In England a Police officer cannot arrest an accused person for an 
offence in respect of which a warrant is required, unless he has the warrant 
actually in bis possession at the time of the arrest. We are not referring, 
of course, to cases in which in England a Police officer is entitled to arrest 
for an offence committed in his presence, and such like cases. We are 
referring to cases in which a warrant is required as a justification for the 
arrest, and in those cases the Police officer must have in his possession 
his authority, namely, the warrant. It is a reasonable view of the law to 
take, at least in England, where a subject who has committed no offence 
at all and is not ostensibly preparing to commit an offence is justified^ in 
demanding from the Police officer that officer’s authority for arresting him. 

In the present case Nazir Husain and bis companions had no 
authority for making the arrest or detaining Dalip in custody except such 
authority, if any, as the endorsed copy of the warrant afforded. We 
have no doubt in this case that it was perfectly competent to the officer 
in charge of the thana, if be had felt so disposed, to have issued to Nazir 
Husain an order in writing under s. 56 of the Code of Criminal Procedure 
for the arrest of Dalip. The Magistrate, having issued bis warrant for 
the arrest of Dalip, did not exclude the jurisdiction of the officer m 
charge of the thana and prevent him issuing his written order under 
8. 56. ' It might be different if the Magistrate had decided that no 
warrant should issue against Dalip and that a summons only should issue, 
but that was not the case here. In order to clear the ground, we may 
flay that in our opinion the writing of the names of Nazir Husain and his 
fellow-constables on the back of the copy of the warrant and the signing 
of that endorsement by the officer in charge of the thana did not constitute 
the copy of the warrant an order in writing within the meaning of s. 56 of 
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the Code [249] of Criminal Procedure. If the oilicer in charge of the 
tbana bad written on tbe copy of the warrant words to the following 
effect: — “ Arrest Dalip, the person within named, for the offence within 
named,” and bad put the names of the constables on the copy of tbe 
warrant and had signed such endorsement, he would have made an order 
in writing within tlie meaning of a. oG. It is obvious from the endorsement 
itself in the present case and from the evidence of the officer in charge of 
the tbana that he did not conceive that he was making an order uuder 
0 . 56 when he endorsed the copy of the warrant. If he had made such 
an order as we suggested, these accused persons would certainly have 
been liable to punishment under s. of the Indian Penal Code in 

respect of the hurt inflicted [>y them jointly on these Police oflicers. As 
tbe Police officers were not acting under an order m writing made under 
6. 56 of the Code of Criminal Procedure, we must consider whether in 
arresting Dalip and in detaining him in custody under the copy of the 
warrant they wore acting in tne discharge of their duty within the 
meaning of s. 332 of the Indian Penal Code. 

An officer in our opinion cam»ot he said to he acting in the discharge 
of his duty if it is not l)is <iuty as a Police officer to do the particular 
act. In the case of the The ijurni v. liii.vhHr<jh (1) a Police officer 
whilst assisting a householder to eject a person from his house was 
assaulted. It was tnere held by Cockburn. C. J., that the person who 
assaulted the Police olhcer was not liable to he convicted, under s. 3S of 
24 and 25 Viet., Cap. 100, of an assault on an officer in the due execution 
of his duty, that learned Chief Justice holding that the Police officer was 
not acting, strictly speaking, in the e.xecutiou of his duty as a Police 
officer, siuce ho was not actually obliged to assist iu ejecting the accused 
person from the house ; hut the Chiel Justice further held that, although 
the person who assaulted the Police officer was not liable to be convicted 


of the graver offeuco of assaulting an officer in the execution of his duty, 
he was liable to bo convicted of a [250] common assault, as the Police 
officer in rendering assistance to tlio hou8ehol<ler was acting lawlully. 

It was pressed upon us in argument that the earlier portions of 
B. 332 of the Indian Penal Code should be read, not as if the words were 


in the lawful discharge of his duty.” but as if the words were — “ in 


the lawful or unlawful discharge of his duty,” and for tliat contention 


reliance was placed upon the introduction into the latter portion of 
8. 332 of the word “lawful ” before the words “ discharge of his duty.” 
Reliance was also placed on the decision of this Court in Queen-Empress 
V. Nand Kishorc (2). 


In our opinion tbe words “ in discharge of his duty ” can have only 
one meaning, and that is that tbe officer has a duty to discharge and is 
discharging it at the particular time. They cannot mean that the officer is 
acting under colour of his office. He must be acting at the time as a 
Police officer and in tbe particular matter discharging a duty incumbent 
upon him as a Police officer. A Police officer may of course occasionally 
exceed what bis duty requires of him when in the discharge of his duty, 
or may in the course of tbe discharge of his duty be guilty of an act 
unlawlul in itself and not required to be done by tbe Police officer 
for tbe purpose of performing tbe duty which be is then engaged 
upon. It is to cover acts which the Police officer may have to do 
when in the discharge of his duty that in our opinion tbe words “ lawful 



(1) 12 Cox. Cr. Ga. 8. 


(2) 12 A.W.N. (1892; 1. 
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1896 discharge ” are introduced in the concluding portion of 8. 332, We can 
Feb. 18. best explain our meaning by an illustration. A warrant is handed to a 
Police officer for the arrest of a particular person. That warrant on the 
Appel- face of it does not direct him to break open premises, for instance, in 
LATE order to effect the arrest, and yet it may be necessary for the 
Criminal, in discharge of his doty in arresting the accused under the 

warrant to break into the accused’s house, or to do some other act 

18 A. 246= without the doing of which the warrant could not be executed. 

16 A.W.N. Such acts would bo properly described as done or attempted to be 
(1896) 48. [251] done by the Police officer in the lawful discharge of his duty. If 

it was unnecessary to do such an act and yet it was done, the act would 

not be done by the Police officer in the lawful discharge of his duty, and 
therefore would not be covered by the concluding portion of s. 332. 
The L?gislature has provided the procedure to be followed in making 
the arrest of a person to whom s. 110 of the Code of Criminal Procedure 
applies. The Legislature does not contemplate that a warrant should 
he issued for the arrest unless the circumstances bring the case within 
the proviso to 9. 114 of the Code of Criminal Procedure. The procedure 
intended to ha followed in such cases is that of summons. In our 
opinion, as the warrant in this case for the arrest of Dalip was nob 
endorsed to Naj^ir Husain or his companions, and was not in the 
possession of any of them, and was in fact in the possession of a constable 
who had been directed to execute it and who was not with Nazir Husain, 
Nazir Husain aud his companions were not in the discharge of their 
duty at the time when they arrested Dalip au 1 detained him in custody. 
There is very good reason why the officer executing a warrant i8sue<l by a 
Magistrate or an order in writing under 9. 56 of the Code of Crimi- 
nal Procedure should have in bis possession at the time of the arrest the 
warrant or order in writing. If he has a warrant or order in writ-ing in 
his possession, no doubt a Court would take a very serious view of an 
assault on the officer or of a rescue or attempt to rescue. In this case 
neither Nazir Husain nor his fellow constables had in their possession 
any warrant or order in writing under which it was their duty to arrest 
Dalip. We consequently hold that the constables were not in the dis- 
charge of their duty at the tim^ when the rescuers of Dalip assaulted 
them, and that the case does not come within s. 332 of the Indian 
Penal Code. 

Dalip and his companions are, however, liable, in our opinion, to be 
convicted under 8.323 of the Indian Penal Code. That they infiictel 
hurt on the two constables in pursuance of a common object, namely, 
that of using violence if necessary in effecting the [252] rescue of Dalip, 
there cannot be a doubt, and s. 99 of the Indian Penal Code applies in 
this case. That is a section which, if the arguments for the prosecution 
in this case were correct, would be entirely superfluous in the Code, that 
is, if a case came within «. 332 of the Indian Penal Code, when hurt 
was inflicted on a Police officer, whether he was lawfully or unlawfully in 
discharge of his duty, there would have been no necessity for the enact- 
ing of s. 99. The first clause of s. 99 was enacted -to meet cases which 
would not fall within s. 332 by reason of the public servant in s. 332 
not being at the time when the assault was committed on him in dis- 
charge of a duty imposed on him by law. The first clause of s. 99 applies 
to those oases in which the public servant is acting in good faith under 
colour of his office, though the particular act being done by him may 
nob be justifiable by law. In this case we entirely disagree with the 

874 



VIII.] BALWANT SINGH V. ROSHAN SINGH 18 All. 2S3 

Sessions Judge in his finding thafc Nazir Husain acted otherwise 
than in good faith. Tbe otiicer in ciiarge of the thana was carry- 
ing out the intention of the Magistrate, who had no feeling in the 

matter, in causing the arrest of Dalip. Nazir Husain and his fellow 
constables were carrying out the informal orders of the officer in charge of 
the thana, and althougli under the circumstances of the case their arrest 
and detention of Dalip were not strictly justifiable by law, Nazir Husain 
and bis fellow constables were, in makitig the arrest and in removing 
Dalip in custody, acting in good faith under colour of their office. We 
have no doubt that they believed that they were justified hv law in making 
the arrest and in removing Dalioin custody. They may 'veli have believed 

that 8 . 25 of Act No. \ of 18(il, applied to the verbal order, it was 

nob an order in writing, which they had received from the officer in charge 
of the thana. There was no case here un-ler s. 225-13 of the Indian Penal 
Code. We do not interfere with the order of tdie Sessions Judge insetting 
aside the convictions under that section. Dalip and liis companions, when 
they assaulted the Police officers, were undoubtedly members of an 
unlawful assembly within the meaning of s. 141 of the Imdian Penal 
[253] Code. Their common object at that tiuie was to commit an 
ofieoce, namely, the offence of using criminal violence to the constables in 
order to effect the rescue of Dalip. Dtlip joined with the rescuers in 
carrying out their common object, and ho himself used violence. In our 
opinion all the accused were rightly convicted of the offence punishable 
under s. 147 of the Indian Penal Code, and of that offence we convict 
them. We set aside] so mucfi of the order of the Sessions Judge as 
Quashed the convictions under s. 147. Dalip and his companions also 
committed the offence punishable under s. 323 of the Indian Penal 
Code and of that offence we convict them. The acquittal by the Sessions 
Judge of the offence charged under s. ^332 of the Indian Penal Code 
was right, and we do not interfere with his order in that respect. For 
the offence under s. 323 we sentence the respondents to this appeal 
severally to twelve months’ rigorous imprisonment. For the offence 
punishable under s. 147 of the Indian Penal Code we sentence the 
respondents severally to one day’s rigorous imprisonment. Warrants 
will issue for the arrest of the respondents. The sentences will be 

concurrent. 


18 A. 253 = 16 A.W.N. (18g6> 41. 

APPELL.ATE CIVIL. 

Before Mr. Justice Banerji ami Mr. Justice Aikvian. 

Balwant Singh {Defeiidant) v. Roshan Singh iPlauitijJ).''- 

[18bh February, 1896.] 

Hindu Laxo^ Joint Hindu faviily— Rights of illegitimate member of the family — Mortgage 
— Redemption — Suit by legitimate son of illegitimate member of family to redeem a 
mortgage made by previous legitimate owner. 

The right of an illegitimate son in a Hindu family to receive maiotenanco from 
the family property is a purely personal right and does not descend to his eon. 

chat the legitimate son of an illegitimate member of a Hindu family, 
who, as such illegitimate son, might have bad a right to maintenance from the 

• Piret Appeal No. 113 of 1894. from a decree of Babu Ganga Saran, B.A., Sub- 
oratnate Judge of Aligarh, dated the 31st March 1894. 
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property of his father, bad no such interest in the estate belonging to the family 

as would eiitible him to redeem a mortgage made by a previous rightlu! and 

legitimate owner of the estate. 

[R., 8 0.C. 349 ] 

The facts of this case sufficiently appear from the judgment of the 
Court. 

[254] Mr. T. Conlan, Mr. D. N. Banerji, Babu Jogindro Nath 
Chaiidhri, Pandit Sundar Lai, Babu Bishnu Gkandar and Babu J. N. 
Chatterji, for the appellant. 

Mr. A. H. S. Reid, Muoshi Rain Prasad, Pandit Moti Lai and Munshi 
Gobind Prasad, for the respondent. 

JUDGMENT. 

BankkJI and Airman, JJ. — The plaintifif brought the suit in 
which this appeal has arisen to redeem a mortgage. The facts, so far as it 
is necessary to state them, are briefly these: — The Husain estate, which 
originally belonged to Raja Mittar Singh, descended to his grandson Raja 
Narain SingiJ, and was mortgaged by Raja Narain Singh to the prede- 
cessor in title of the defendant. Raja Mittar Singh had a son, Kuar San- 
want Singh, whose son was Kuar Indarjit Singh. The plaintiff’s father 
Bhoj Singh, it is alleged, was the illegitimate son of Indarjit Singh, 
although the plaintiff does not admit the fact of illegitimacy. After 
the death of Raja Narain Singh the estate was in the possession of bis 
widows. The last of the widows having died, the plaintiff brought 
the present suit on the ground that he was entitled to the estate. 
Another ground of his claim, as alleged in his plaint, was that, even if 
his father Bhoj Singh was illegitimate, he, Bhoj Singh, had a right 
of maintenance for which the estate of Raja Mittar Singh was 
liable, and the plaintiff being the son of Bhoj Singh had a similar right 
which entitled him to redeem the mortgage. The plaintiff's right of 
redemption was denied by the defendant. The Court below has held that 
the question of the illegitimacy of Bhoj Singh, the plaintiff’s lather, is 
res judicata, it having been decided in 1868, in a suit brought by Bhoj 
Singh against the predecessors in title of the defendant, that Bhoj 
Singh was illegitimate. This conclusion of the Subordinate Judge has 
not been challenged by the respondent in this appeal. The Subordinate 
Judge has held, by a process of reasoning which we are unable to follow, 
that the plaintiff has a right to redeem the mortgage in question although 
• his lather was illegitimate. What we understand the Subordinate Judge 
to bold is this :r— That the plaintiff’s father Bhoj Singh was entitled 
to maintenance from the Husain estate ; that he had a charge on that 
[255] estate for maintenance, but in lieu of that charge he was entitled to 
a inalikana allowance; that the plaintiff as the legitimate son of bis 
illegitimate father is entitled to the same allowance, and conse- 

quently he is a person who has an interest in or charge upon the mortgaged 
property and hence is entitled to redeem the mortgage. Now assuming 
that the plaintiff is entitled to maintenance from the Husain estate, that 
right to obtain maintenance cannot, in the absence of a contract or of a 
decree of Court making the maintenance a lien on the estate, be regarded 
as a charge on the estate within the meaning of ss. 91 and 100 of Act 
No. IV of 1882, as was held in Kuar Shiam Singh v. Raja Baiwant Singh 
and others, F. A. No. 295 of 1893, decided by this Court on the 11th of 
June 1895. Id is urged before us that, although the plaintiff may not have 
a charge on the property in question, he has an interest in it, inasmuch as 
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hia father Bhoj SinRh was entitled to a malikayui allowance in I!n„ of 
hie maintenance. There is nothing before us to show • c u 

was entitled to maintenance, or to a al oZn ’ ■ 

tenanoe, that allowance was one which was not limited to"th '7 Tu"’ 

life, but was heritable by hie eon. .Accordirg 7 HiX L- 1 i 77°' 

eon of a person belonging to one of the three wgenerat l " 

docile, to obtain maintenance from his father No authorit77 

to ns for holding that this ie anvthing b7' a pe^onal Th r" 

even if it be assumed that lihoj .Singb Ls granted a 

Jn lieu of hie maintenance, it would not follow that that 77""* 

pass to hie eon. The Subordinate .Judge wa"crea K i7„7 

the plaintiff was entitled to the nialikana allowance which 777"'' 7 
said to have enjoyed. Conse.iuently the plaintiff has no ' 7 1 ? 

plaintiff having no right of redemption his suit shonM gr,! k a 

missed. We allow the appeal and dismiss the nlabtiffl c T !' 

here and in the Court below. .As theXotiff b^o 

...« i. d..„. .h. C.„, .“.‘jLisS 

Appeal decreed. 


18 A. 256 = 16 A.W.N. (1896)52. 

APPELL.VTE CIVIL. 

Before Mr. Justice Banerji and Mr. Justice Aikman. 

husband did not contraveon the provisions of s 44 RuU> (h\ nf s late 

Precodare. AsMtai v. Sc/i Tyl Baji fl7dL7cL7, 

[K., 31 B. 105 = 8 Bom-L.R. 734.] 

Musammat SuRhra Bagam claimed as widow of and hpir m v, 

* t * 1 L. , a certain sum as her dower debt 

On tL“mrof‘’j7nri7q7r 7 '7 

suit !?• i 1- Sughra Begam assigned to the plaintiff in the 

half o? h this appeal arose, viz., Musammat Sikandar Begam. one- 

of her dower debt and one-half of the share in IVTnmfo^ xj • • 

estate which she claimed by inheritance. On thfe aeSent ^kand,: 

Begam sued for possession of the property assigned Snehra "Ra » 

The7eV7 o'ai" foT dowL“td ItrtancT 

^dants were the son and the daughters of Mumtaz Husain. The 

Subo;dSlU jXo£ Mo-rarb.nd,'dS'the7Th 

(1) 6 B. 390. 
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defendants raised various pleas, but principally contended that Sughra 
Begam was, in fact, never married to Mumtaz Husain, and that the suit 
was bad for multifariousness and misjoinder of causes of action. Both 
suits were tried together, and both were decreed by the Court of first 
instance (Subordinate Judge of Moradabad). The defendant, Ahmad- 
ud-din Khan, appealed to the High Court, [2571 raising practically the 
same pleas as had been raised in the Court below. 

IMaulvi Muhammad Ishaq, for the appellant. 

Pandit 2Ioti Lai and Maulvi Ghulam Mujtaba, for the respondent. 

JUDGMENT. 


Bankhji and Aikman, JJ.— This appeal is similar to First Appeal 
No. 101 of 1894, which we have decided to-day. It has arisen out of a suit 
brought by Sikandar Begam, the assignee of Sughra Begam, plaintiff in the 
suit in First Appeal No. 101. By an instrument dated the 17th of June 
1893, Sughra Begam assigned to Sikandar Begam one-half of the amount 
of her dower, and also a half share of the property which she claimed to 
have inherited from her deceased husband Mumtaz Husain Khan. Sikandar 
Begam by virtue of her assignment claimed Rs. 4,000 on account of Sughra 
Begam’s dosser, and an eighth share of the estate said to have been loft 
by Mumtaz Husain Khan. Ahmad-ud-din, the appellant here, denied that 
Sughra Begam was married to Mumtaz Husain Khan ; he raised other 
objections to the claim, which have been repeated in this appeal. .As for 
the objection that Sughra Begam was not the wife of Mumtaz Husain 
Khan, we bold, for reasons given in our judgment in First Appeal No. 101 
of 1894, that it must fail. In our opinion it has been established that 
Sughra Begam was married to Mumtaz Husain Khan and that the amount 
alleged, namely, Rs. 60,000 and twenty-five gold mohors.^' was the amount 
of her stipulated dower. 

Mr. Muhammad Ishaq, who has argued this case very ably, contended 
that there was a misjoinder of defendants and of causes of action, and 
that the plaint was defective by reason of such misjoinder. This con- 
tention was founded on the fact that a portion of the claim was directed 
against the defendants Nos. 2. 3 and 4, who had no concern with the 
remainder of the claim, which was advanced against the first defendant 

alone. 

We have been relieved of the necessity of determining this question, by 
reason of the learned counsel for the resp-^ndent applying to us to allow 
his client to withdraw her claim against [268] defendants Nos. 2, 3 and 
4, with liberty to bring a fresh suit for the portion of the claim so with- 
drawn. We have granted him permission to withdraw the claim as against 
those defendants, and we make an order under s. 373 of the Code of Civil 
Procedure permitting the plaintiff to withdraw the claim against the defend- 
ants Nos. 2, 3 and 4. with liberty to bring a fresh suit in respect of the 
portion of the claim so withdrawn, on condition that the plaintiff pay to 
the said defendants their costs in the Court below, proportionate to the value 
of the claim directed against them. 

The next contention of Mr. Muhammad Ishaq raises a question of 
some difficulty. He argues that the suit offends against the provisions of 
Rule W of 8. 44 of the Code of Civil Procedure, inasmuch as the dower 
of Sughra Begam was claimed as due to her in her personal capacity and 

• [In 15 A.W.N. (1835) 52 we have Rs. 1,25,000 and two gold mohursforRs. 60,000 
and twenty-five gold mohurs. — ED.] 
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the remainder of the property in suit was claimed by virtue of her right 
as heir to Mumtaz Husain. In support of this contention he has referred 
to Ashabai v. Ilaji Tyeb Ilaji RahivUiiUa fl). That case is undoubtedly 
in favour of his contention, but with due deference to the learned Judge 
who decided that case, we are unable to adopt the same view of liulcih) that 
he did. That rule forbids the jointler of claims by or against an executor, 
administrator or heir, as such, with claitns by or against him personally 
unless the personal claims luive reference to the estate in respect of which 
he sues or is sued as executor, administrator or heir. As we understand 
the rule, it prohibits the joinder of a claim hy or against a person in his 
representative capacity with a claim which is advanced hy or against him in 
his personal capacity. This is evident from the concluding words of the rule, 
which permit the joinder of such claims us a person “ is entitled to or liable 
for jointly with a decensiul person irhom he reprenents.” The words itali- 
cized clearly indicate that tlie intention of the Legislature in enacting Jiule 
(i) was to draw a distinction between the personal cai)acity of a plaintiff or 
defendant and his capacity as representing the estate of some deceased por- 
BOD. Rule (h) of s. 44 reproduces the provisions of rule o of Order WII 
[259] framed under the Koglish Judicature Act with the addition of the 
word ' heir." It was necessary to add that word in the Indian ,\ct 
because in this country it is not an executor or administrator aloue who 
represents the estate of a deceased person. An heir who has obtained a 
certificate under Act No. XXVI I of 18G0, to collect tlie debts due t.o a 
deceased person or a succession certificate under Act No. VII of l.s89, is 
as much a representative of a deceased person for the purpose of collect- 
ing debts due to him as an executor or an administrator. It seems to us 
that it is in this sense that the word ' heir” is used in Rule ib) of section 
44, and that it is the object of the rule to forbid, save under certain condi- 
tions mentioned in the rule, the joinder of claims brought hy or against 
persons who occupy two different capacities. Reading Ruleib) as a whole, 
and having regard to the reason for the rule, it is, in our opinion, impos- 
sible to hold that it precludes a person from joining a claim for property 
acquired by himself, with a claim for property inherited by him from 
another, when he does not represent persons other than himself. 
Both of such claims are advanced by him in his personal capacity. It is 
true that in the latter case he claims as an heir, but he claims it in his 
own right, and nob on behalf of anyone else. In our judgment the '* heir" 
referred to in s. 44, Rule (6), is an heir suing or being sued in his 
representative capacity, who, like an executor or administrator, represents 
the estate of a deceased person. In this view the joinder of the claim for 
the dower due to Sughra Begam with the claim for the inheritance is 
not obnoxious to the prohibition of the rule contained in s. 44, Rule ib). 

The next objection raised by Mr. Muhammad Ishaq was that s. 135 
of Act No. IV of 1882 applied to this case. He contended that there was 
no consideration for the assignment to Sikandar Begam, and yet he 
argued that Sikandar Begam was only entitled under s. 135 to the amount 
of consideration actually paid by her. If there was no consideration for 
the transfer bo Sikandar Begam it was not a sale, and consequently s. 135 
Would not apply. Even if there was no consideration, it was [260] 
clearly an assignment of a nortion of her rights by Sughra Begam to 
Sikandar Begam. The assignment is admitted by Sughra Begam, and it 
does not lie in the appellant's mouth to dispute its validity on the ground 
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of absBDce of consitleration. No otliof plea ha^ been pressed before U8. 
In our judgment this appeal fails. We dismiss it with costs. 

Appeal dismmed. 


18 A. 260 = 16 A.W.N. (1896) M. 

APPELLATE CIVIL. 

Before Mr. Justice Banerji and Mr. Justice Aihnan. 

Kanhaiva Lal and othkhs {Defendants) y. MuNNI (Plainiiff)A 

(20th February, 1896.] 

Act No. V of 1881 (Prohnte and Adminislration Acl)^Will of a Hindu^Probate^Suit 
by legatee before taking out probate. 

Save where the Hindu Wills Act, 1870 is in force, it is not obligatory on a 

person claiming under the will of a Hindu to obtain probate of the will before 

insMtutmg his claim Krishna Kinkiir Roy v. Panchuram Mundul (1) and 

Thakuraxn v Ram Charan (2) followed. 

[F., 2N L.R. 123; R., 2 O.C, 33 ] 

In the suit out of which this appeal arose the plaintiff sought to 
recover certain moveable and immoveable property which had been of her 
father. Bansidhar, in his lifetime. She claimed in the first instance as 
heir to Bansidhar, who, as she alleged, was a separated Hindu who had 
died without leaving either a widow or male issue ; and in the second 
place she claimed under a will alleged to have been executed by Bansidhar 
on the 6th of March 1892. by which he bequeathed the whole of his pro- 
perty to the plaintiff The plaintiff also claimed a certain sum as damages 
on account of the wrongful interference of the defendants with the pro- 
perty in suit. 

The principal pleas taken by the defendants were that the property 
in question was ancestral and the right of the plaintiff in respect of it was 
no more than a right of maintenance ; that the will was invalid, and that 
the suit was bad by reason of misjoinder of causes of action. 

The Court of first instance found that the property in suit was the 
separate property of Bansidhar ; that there was no misjoinder; that the 
instrument sued upon was properly executed and was of [ 261 ] the nature 
of a will, and that the plaintiff was competent to sue upon it without 
being under the necessity of taking out probate. The Court also found 
against the defendants on the minor issues in the case, and decreed the 
plaintiff's claim. 

The defendants appealed to the High Court. 

Mr. T. Conlan and Pandit Sundar Lal, for the appellants. 

Pandit Moti Lal and Mauivi Ghulam Mujtaha, for the respondent. 

JUDGMENT. 

Banerji and Aikman, JJ. — The suit in which this appeal has arisen 
was brought by the respondent to recover possession of the property whicn 
once belonged to her father Bansidhar. She alleged that Bansidhar had 
made a will in writing before his death under which she acquired a right to 

' First Appeal No. 108 of 1894, from a decree of Pandit Raj Nath Sahib, 
Subordinate Judge of Moradabad, dated the 12th February 1894. 

(1) 17 C. 272. (2) 15 A.W.N. (1895) 87. 
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his pioj^ 0 ity , sho also said that sh© was Kansidhar’s hoir according to 
Hindu law and was, as sucli, entitled to the property. The defendants 
claimed to be the heirs of Bansidhar, on the allegation that the property 
was the joint ancestral property of thetn and Bansidhar, and they denied 
the Will. The lower Court has found the will to he Renuine, it has also 

found that the property was the separate property of Bansidhar. and it 
has decreed the claim. 

The learned counsel who lias appeared hei-e for the defendants 
appellants has not questioned the finding of tlie Court hoiow as to the 
genuineness of the will. Wliat lie contends is that the plaintiff, not 
having obtained probate of the will on which she relies, is not entitled to 
niaiutain the suit on the strength of the will. 

We are unable to accede to tliis contention. The only act- of the 
Ijogislaturo which provides for r, he grant of probate of wills ot Hindus 
m these Provinces is Act No. V of ISSl. That .Vet does not contain 
any provisions similar to the provisions of s. 1B7 of the Indian 
Succession Act, wliich are to the elfoct that a right as executor or 
legatee under a will c.uinothu e.-.t ihlished in any Court without obtaining 
probate of the will. Tliat .section was extended to Hindus by the 

Hindu Wills Act of 187(1, hut tlie Hindu Wills Act is apjilicahle only 

to the Lower [262] Provinces of Bengal and to the towns of Bombay 
and Madras. From tlio fact that the Probate and .Vdministration 

Act, L881, coiuains no provision similar to tliat contained in s. 187 of 
the Indian Succession Act, it must he presumed that, save where 
the Hindu Wills Act. 1870, is iu force, it is not obligatory on a 
person claiming under the will of a Hindu to obtain probate of the will 
before instituting liis claim. This view was adapted in tlie case of Kn.^hna 
Kinkur Roy Panchman (l) and a similar view was taken by 

this Court iu Thakurain v. Rum C/iaruii (2). We are accordingly of opi- 
nion tliat the plaintilf was not iirecluded from maintaioing her suit by 
reason of her not having olitaiiiod orohate of the will of her father. No 
other question was raised before us. The defendants’ allegation as to the 
^mily and the property Iieing joint was negatived by the evidence of 
Balrani. defendant. In our judgment the decree of the Court below was 
nght. Wo di smiss this ajipeul with costs. 

Appeal dis?nisst‘(l. 


18 A. 26 = 216 A.W.N. (1896) 42. 

APPELLATE CIVIL. 
Before Mr. Justice Burkin. 


Br•IA(i\VA^^ SiNUiH AND OTHERS {Objectors) C. 

Ummat-Ul-Hasnain and otheus {Decree-holders)}'- 

[21st February, 1896.] 


Cwil Procedure Code, s. 5 ci-Application for refund oj money paid by a successful pre- 
emptor, Vte decree for irre emplion having been upset on appeal Interest ^ 

A plaintiff in a pre-emption suit obtained a decree and paid into C'-urt the 
^ premptive price as stated in that decree, and the money was drawn out of Court 


‘ First Appeal No. 181 of 1891, from a decree of Babu Kishore L^I 
Judge of Gbaaipur. dated the 2Gth June 1894. 


, Subordinate 


(1‘ 17 C. 27-2. 


(2) 15 A.W.N. (1895) 87. 
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by the vendor. Subsequently the decree was reversed on appeal, and the plain- 
tifi then applied under s. 583 of the Code of Civil Procedure foe a refund of 
the money paid into Court as above described with interest. Held, that the 
pre-emptor was entitled to a refund of the money together with interest up to 
date of repayment. Rogers v. The Comptoir D' Escompte de Paris (1), followed. 
Jaswant Smgh v. Dip Singh (2), referred to. Haiti Prasad v. Chattarpal 
Dubey (3), dissented from. 

[R., 20 A. 430; 19 Ind. Cas. L] 

The facts of this case are thus stated in the judgment of the first 
Court (Subordinate Judge of Gliazipur). 

[263] ‘ ‘ Syed Muhammad Husain Khan, who is now represented by 
Musammat Ummat-ul-Hasnain, Musammat Ashraf-un-nissa Begam and 
Musammat Razia Begam, obtained a pre-emption decree from this Court 
on the 10th of September, 1889. As directed by the decree, they deposited 
Rs. 6,500 in Court on the 20th of December, 1889. A part of this money 
was paid to the judgment-debtors. The decree of this Court was set 
aside by the High Court on the 8th of April, 1891. The decree-holders 
now apply under s. 583 of the Code of Civil Procedure for recovery of Rs, 
6,096-5-0 as principal and Rs. 2,520 as interest on the same at 12 per 
cent, per annum. The judgment-debtors state that as the decree of the 
High Court does not order restitution of the money paid by the decree- 
liolders as pre-emptors, the latter cannot recover it in the execution 
department ; that the decree-holders are not entitled to recover any 
interest, and that the accounts given in the aoplication for execution are 
not correct.” 

The Court of first instance found generally in favour of the applicants 
and gave them a decree for re-payment of the money claimed, with interest 
at 6 per cent, per annum from the date of payment into Court to the date 
of the decree of the High Court in appeal 

The judgment-debtors objectors appealed to the High Court, and the 
decree- holders filed an objection under s. 561 of the Code of Civil 
Procedure that they were entitled to interest up to the date of payment. 
Mr. Amir-hd-din, for tlie appellants. 

Munshi Ram Pimad and Pandit Sundar Lai, for tlie respondents. 


JUDGMENT. 

Burkitt, J.— This is an appeal in execution proceedings. It appears 
that the original suit was one for pre-emption in which the pre-emptor 
was successful and obtained a decree for pre-emption, conditional on his 
paying in the sum of Rs. 6,500 to the credit of the defendants by a certain 
date. That money was paid in, and has been drawn out of the Court by 
the defendants. Subsequently the pre-emption decree was reversed, and 
the plaintiff was declared not [264] entitled to pre-empt the property. The 
present proceedings have been taken under s. 583 of the Code of Civil Pro- 
cedure for restitution of the amount paid by the defeated pre-emptor and 

drawn out of Court by the opposite party. 

There was a question as to whether the proceedings could be takon 

under s. 583, and one of the grounds of this appeal touches that question. 
It has not, however, been pressed. The other point is as to whe er 
the present appellant, the defeated pre-emptor, is entitled to on 

the money which he deposited in Court and which was drawn out by the 
opposite party. The lower Court has held that he was “ 
my opinion that decision is right. The case of Rogers y. The C m^ 

(3) 8 A.W.N. (1888) 987. 


(1) L.R- 3 P.O. 465. 


12) 7 A. 439. 
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D’Excompte de Pans (1) is conclusive on tlist point, ami was cited on a 
former occasion m this Court in tlie case of Ja.'iwatU Sinnh v. Dip 
Shiqh (2). It is true that in another case in this Court — Haiti Prasad v. 
Chatarpnl Dubej/ (31— a sini^le Jiul^e of tiiis Court took a contrary view, 

but m this conflict of authority r conshler that I am hound to follow the 
authority of their rjordships of tlm Privy Council. Tliis appeal tlieiefore 
fails and is dismissed witli costs. 

I have also to consider an objection under .s. oGl of the Code of 
Civil Procedure by the respondents. The contention in that objection is 
that the respondents are entitled to a larger sum as interest than has been 
given to them by the Court below. That Court allowed interest only up 
to the date on which tlie High Court reversed the decree for f)re-emption 
and lefused interest subsequent to that date. The respondents, objectors 
contend that they are entitled to interest up to the date when the money 
may be actu’illy refunded to them. On the authority of the Privy Council 
case cited above, I am ot opinion that that contention is correct, for it 
must not ha forgotten that the opposite party drew the money out of Coui t 
and will have had the use ot it until they are compelled to refund it in 
these execution proceedings, [must therefore allow this objection and 
diract the lower appellate Court that in [265] further proceedings in exe- 
cuting this decree interest at the usual ra:e {G%) is to l)o allowed to the 
objectors Urnmat-ul-Masnain and others up to tlie date of payment in 
execution. The objectors are entitled to costs. 

Appeal dismissed. 


18 A. 265 ,F.B.) = 16 A.W.N. (1896i 80. 

FULL BENCH. 

fore Sir John Edtjr, Kt.. Chief Justice, Hr. Justice Kmx, 3/r. Justice 
tilair, Hr. Justice Banerji, Hr. Justice Durkitt and Hr. Justice Aikuuin 


Shib Lal iPlaintif) V . Azmat-ULLAH and othkrs {DefcmlantsYK 

[25th Felnuary, 1896.j 

"Z '30, m-Actionablc claim- As. 

9tgnntent of simple mortgage before dice date^ 

The term " actionable rlaim " as used in s. 130 of Act No IV of 1882 
meansaebum io respect ofwbichacau.se of action has already matured and 
wnich, subject to procedure, may be onforced bv suit. 

Beld that the assignment for valu« of a simcle mortgage before the due date 
ot tbe mortgage is not a sale of an actionable claim within the meaninc of 

expUined referred to and 

tR.. 30 HI. 235= 17 M.L.J. 87.1 

facts of this case are briefly as follows On the 17th of July 
to/b, one Karim-ullah, the father of some of the defendants to the suit 
having borrowed Rs. 2,000 from Baldeo Sahai, husband of one of the other 
uefendants, executed an hypothecation bond in his favour. On the 7th 
of July 1888, accounts were adjusted between the parties and a fiesh bond 
^ Rs. 4,452 was given. Th is latter bond however was not executed by 

Ap^al No. 4 of 1894, from a decree of Maulvi Aziz-nl Rahman, Officiating 
ordinate Judge of Moradabad, dated the 12th October 1893. ^ 


0 ) h. R. 8 P. 0. 465. 

(8) 8 A. W. N. (1888) 287. 


(3) 7 A. 482. 
U) 16 A. 315. 
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Karim-ullah, but by one Rustam Khan, under a general power-of-attorney. 
The latter of the two bonds was payable in a year from its execution. On 
the 20th of June, 1889, Musammat Mulia, as heir to Baldeo Sahai, sold to 
Shih Lai, the present plaintiff, the bond of the 7th July, 1888. The plain- 
tiff, on the 12th July, 1893. brought his suit on this bond in the Court of 
the Subordinate Judge of Moradabad. Tlie Subordinate Judge dismissed 
the suit, holding that the execution of the bond was not proved. 

[?66] The plaintiff appealed to the High Court, and when the appeal 
came on for hearing, the respondents raised the question whether in any 
case the appellant was entitled to more than would be due to him under 
s. 13b of the Transfer of Property Act. This question was there- 
upon referred to tlie Full Bench together with the question whether such 
a defence could be raised for the first time in appeal. 

Pandit Sandar Lai and Munshi Gobind Prasad, for the appellant. 

Munshi Jwala Prasad, Bahu ISishnu ChamJar and Maulvi Ghulam 

Mujtnba for the respondent. 

The judgment of the Court [EDGE, C. J., Knox, Blair, Banerji, 
BURKITT and AikmaN, JJ.] was delivered hy Edge, C. J. 


JUDGMENT. 


The suit in which this reference to the Full Bench has arisen was one 
for sale under s. 88 of the Transfer of Property Act. The plaintiff in 
the suit was the assignee of an alleged simple mortgage-bond upon which 
tlie suit was brought. The execution of the bond was denied. The first 
Court found that the bond had not been made by the alleged mortgagor 
and dismissed the suit. On appeal to this Court the suit was decreed in 
the absence of the defendant-respondent : bui. on its being proved that it 
was through misadventure that the defendint was not represented at the 
bearin'* in this Court, the e.r parte decree of this Court was set aside and 
the anneal reinstated on the list for hearing. When tne appeal came on to 
be heard the vakil for the respondent claimed that his client was entitled 
to take advantage of s. 135 of the Transfer of Property Act. Two 
questions were referred for decision to the Full Bench. The first question 
was " Is tlie assignment for value of a simple mortgage before the due 
date of the mortgage a sale of an actionable claim within the meaning of 
s 135 of Act No. IV of 1882 ? ” Tho second question was It 
sucli assignment is the sale of an actionable claim, can the defendants 
respondents at this stage of the litigation avail themselves of s. 

135 ? ■’ The assignment in question was made before the mortgage money 


■\VeSiave been referred in tlie course of the arguments to the follow- 
in'* cases —Lala Juqdeo Sakai v. Brij BekariLat, (1) Modiin Mohan But 
V ^Fattar-nn-nissa, (2) Rathnasami v. Snbramanpa (3) ^^^dciracharln^ 
Sivahai (4) Ramachandra v. Venkatartna, (5j Hakini-un-mssa v Deo JSa 
(6) Motr Ran v. Mai, (7) Ram v Ajudlua Prasad, (S) Muohiran 
Barikv. Ishan Chiinder Chuckerbutti (9.j Ranaknshm v. Knrikal (lOA 

ond Janalud-din Khan V, Baij Nath (11). . . 

The answer to the first question must depend ^ 

the construction of s. 130 of the Transfer of Property Act. On the 

one hand it has been contended that tha 5 section which is a section 
dLitl applies not only to a claim at prese nt capable of enforce^nt 

• < • ^ jAA 


(2) 13 0. 297. 
(6) 13 A. 102. 
(10) 11 M. 445 


(3) 11 M. 66. (4) 11 M. 498. 

(7, 16 A. 31S. (8) 16 A. 315. 

(11) 10 A. W. N. (1890) 24. 


(1) 12 0. 505. 
(6i 13 M. 516. 
(9) 21 C. 568. 
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by suit m the Civil Court but also to a claim in respect of which the 
cause of action has not at present arisen, hut whicli in the future will 
mature into a claim which will then be enforceable in a Civil Court. The 
wording of s. 130 is not absolutely free from doubt, but it is im- 
possible for us to liold that a claim is actionablo unless it is a claim in 
respect of a cause of action which has already matured and which subject 
to procedure, may be enforced by suit. If it was the intention of the 
Legislature that Chauter \ 111 of the Transfer of Property Act should 

apply not only to claims in respect of which at tiie lime of the transfer a 
cause of action whs complete and ripe, hut also to claims in respect of 
which a cause of action had not already arisen, it would have been 
easy for the Legislature to liave used appropriate language to con- 
vey its meaning. We cannot construe the “actionable claim " of 
s 130 as co-extensu-e with the English legal term "chose inaction.- 
Chapter \IJ1 ot the Transter ot Property Act was presumahlv passed, 
so tar as its principal provisions are concerned. [268] in order to 
discourage traliic in litigation. No doubt irafiickers in litigation 
may purchase an unripe claim, uv may wait and purchase a ripe claim 
but tlie Legislature may have thought that there was good reason for 
uniting the application of s. 13o to cases in i-espect of which at or 
lelore the time ol sale a suit could have been brought in a Civil Court anti 
may have thought it inadvisable that s. 13o should he applicable to the 
transfer of claims which had not matured into claims which were action- 
able. If a man had a cause of action, or a supposed cause of action. goo<] 
il the facts relied on were true, he probably would seek to enforce his 
cause ol action and to derive the utmost benefit from it bv bringin” his 
suit on his own behalf in respect of it. Where, however, a'man transfers 
such right as he has to maintain a suit bo a third person after his alleged 
cause of action has arisen {and by cause of action we mean everythTng 
necessary to the maintenance of the suitA a auspicion would arise that tlie 
purchaser was speculating in litigation. On the other hand, it miyht 
be impolitic to attempt to restrain the free transfer of claims which had not 
matured into causes of action. For instance, a merchanr, miglit sell a con- 
^gnment of goods on the term of a year's credit being given for payment, 
tie might immediately afterwards Hnd it necessary to raise monev to carry 
fl? ^ business or to meet his liabilities, and consequently might wish to sell 
the debt, which would not be due and payable until the expiration of the 
>ear. The purchaser of that debt, even assuming that the deiitor were a 
man of credit and re.sponsibility. would not give the full value of the debt at 
the time when the debt would become payable. He would give at the out- 
side the present value of a debt of that amount payable one year hence. It 
IS obvious that in such a tratisaction the price actually paid would be the 
then discount value. The interest which a Court might allow might not 
>e an adequate compensation for the loss to the purchaser of the use of 
the money paid as the actual price. Again, if s. 135 were to apply to the 
sale of a claim which had not been actionable at the time of the sale, it 

TiifiQl following case. A man insures his life for Rs. 20,000 

IfoSJ payable on liis death. Owing to the necessity of finding money foi- 
ls business he is obliged to assign for value the policy which he holds on 
is own life. At the time of the sale the present value of the policy might 
e ordy Rs. 1.000, and yet, if the purchaser paid Rs. 1,000 for it and 

• l6o applied, the Insurance Company could avail themselves of 

• Io5 at the death of the person insured and discharge tlieir liability 
y payment of Rs. 1,000 and some interest. There is no case, so far as 
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■we are aware, in which an actionable claim has been held to be a claim 
in respect of which at the date of transfer an action could not have been 
brought. In this case, as the assignment of the simple mortgage took 
place before the debt for which the mortgage was security became due 
and payable, and consequently before a suit could have been maintained 
for the payment of that debt and for the enforcement or discharge of the 
debt by sale of the mortgaged property, we hold that the defendants-res- 
pondents could not avail themselves of s. 135. 

The Full Bench decision of this Court in the case of Baiii v. 
Ajudhia Prasad (1) did not decide this precise point. It was there said by 
the Court : — "Now there cannot be any doubt in this case that on the 
facts the original mortgagee had, when he sold to the present plaintiff his 
rights under the mortgage, a claim against the mortgagors which a Civil 
Court would recognise as affording grounds for granting the relief contem- 
plated by s. 68 of Act No. IV of the 1882, plus the right to ask for 
the sale of the property in satisfaction of the debt as contracted for by the 
mortgage.” The latter portion of the sentence which we have quoted was 
probably not sufficiently explicit. It was not intended to suggest that a 
usufructuary mortgagee as such could obtain a decree for sale on his mort- 
gage of the mortgaged property. What we intended to express in that case 
w'as that the usufructuary mortgagee having been kept out of possession 
might maintain a suit for the mortgage money, and in execution of his money 
decree in that suit might obtain the sale of the hypothecated property as 
tlie wliole [270] or part of the property of the judgment-debtor. The 
Court ordering execution of the decree might order a sale of other property 
and not of the hypothecated property. We refer to this in order to avoid 
any mistake as to our meaning. 

Under these circumstances it is not necessary to answer the second 
question referred to the Full Bench. With this answer the appeal will 
go back for disposal to the Bench which made the reference. 


« 


18 A. 270 (F.B.) = 16 A.W.N. (1896) 59. 

FULL BENCH. 

Before Sir John Edge, Kt., Chief Justice, Mr. Justice Knox, 
Ur. Justice Blair, Mr. Justice Banerji, Mr. Justice Burkitt and 

Mr. Justice Aikman. 


Sheo Narain Rai and others (Defendants) v. P.^RMESHAR Rai 
AND OTHERS (Plaintiffs).'^ [28bh March, 1896.] 

Act No, Xll of 1881 {N.}y.P, Bent Act), ss. 36, 39, 95 (e), 96 (b)-Jurisdictv>n~CivU ai^- 
Revenue Courts— Suit in a Civil Court for a declaration on a quest^ of title decia- 
ed bji n Court of Revenue under s. 39 of Act No. XII of ib81— 

The defeodants served a notice of ejeotroent under 8. 36 of Act No. XII of 1881 

on the plaintiSs. alleging the plaintiffs to be their sub-tenants and themselveB to 
be tenants with a right of occupancy. The plaintiffs objected 
not the defendants, were the tenants in chief of the land in question. 
objection was decided, under s. 39 of the said Act, by a Court of 
adversely to the plaintiffs. The plaintiffs thereupon sued m a ® 

declaration that they were tenants with a right of ocoupanoy and for maioce 


nance of possession. 


• Second Appeal No. 543 of 1893 from a decree of Pandit ??*chlDd8r 

dge of Ghazipur. dated the 17th April 1893. reversing a decree of Babu Snsh Chan 

96 Muosif of Ghazipur, dated the 24th December 1892. 


(1) 16 A. 815 
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Held that, inasmuch as s. 96 (h) of Act Nn. XII of 1881 gave to a decision 
of a Court of Revenue under s. 39 the effect of a judgment of a Civil Court, the 
hearing of the pUintiffs’ present suit iiy a Civil Court was barred. 

The principle of the decision in Tarapat Ojha v. Ram Ratan Kuar (1) affirm- 
ed. 

The jurisdi'-tion of Civil Courts and Courts of Revenue in the North Western 
Provinces considered. 

[F.. 4, A.L.J. 35 N : R..‘J3 A. 3G0 ; Q7 A 5G9 = 2A.L J -283 = A.W.N. (1905) 103; 1 O.C. 
210 (214) : D.. h.B.R. 11893 — 1900» 429; 2 O.C. 28 (32).J 

This was a reference to tlieFull Bunch made i)y an order of a Divi- 
sion Bencli dated the 30th of May 1.S94. 

The facts of the cat>e sufliciently appear from the judgment of the 
majority of the Court. 


1896 

March 28. 

Full 

Bench. 

18 A. 270 
(F.B.)» 

16 A.W.N. 
(1696) 69. 


(1) 15 A. 3b7. 

N.B. The following /orms the earlij stage rf the case. Though this is net giveyi in 
the ca^e as reported in 18 J. 270. i/tl, for faciltlg of reference if has been given h*re , — 

El)., 

Order of BaNRU.JI, J., bv which the appesl w.is ref rred to a Divisional Bench: — 
" The fir>'. question which arises in this appeal is whether the suit in this case was 
oue cognizable by the Civil Court or by a Court of Revenue. The property in dispute 
is the tenancy holding of a tenant at fixed rates. The allegation of the plaintiffs-res- 
poudonts was that the said holding belonged to them in the sense that they were the 
tenants in rcipcct of that bolding at a fixed rate of rent, and that the appellants had 
no right to it. It appears that, before the present suit was instituted, the appel- 
lants applied to the Revenue Court lor the ejectment of the respondents, on the allega- 
tion that the respondents were their sub-tenants. The respondents denied the alleged 
sub-tenancy, but the Revenue Court overruled their objection and ordered their eject- 
ment. Thereupon the present suit was instituted, and they claimed a declaration of 
their right to the holding and maintenance of their pos8c.>,sion. It is contended that this 
was not a suit of which the Civil Court could take cognizance. I am of opinion 
that this contention is untenable. The claim as laid in the plaint is one which 
could not be brought in a Court of Revenue under s. 93 or s. 94 of Act No. XII of 
1881. It is one for the establishment of right to a tenancy holding in the character 
of tenant, in other words, the question between the parties is. whether the fixed 
rate holding in dispute is the holding of the plaintilTs-respondents or that of the 
defondants-appcllant.s, It is a pure ([uestion of right to the holding and not a 
question as to the etitus of the plaintiffs as tenants of the holding. If a landlord 
applies to a Revenue Court for the ejectment of a person who is alleged to be his 
tenant and succeeds in that Court, and the alleged tenant subsequently brings a suit 
in the Civil Court for a declaratiou that ha has the proprietary right to the land in 
question, and denies the proprietary title of bis alleged landlord, that undoubtedly 
would be a suit not cognizable by a Court of Revenue and would properly lie in a Civil 
Court. In this case, although the subject-matter of the suit is the bolding of a tenant 
at fixed rates, the question between the parties is one of title between rival claimants 
to the holding, in the same way as in the suit last referred to the dispute was one of 
title only. Of course if the plaint was framed in such a way as to make the claim laid 
iQ it one of a nature cogniztble in a Court of Revenue under s. 03 or s. 95 of Act 
No. XII of 1891, the Civil Court could not entertain it simply on the ground of the 
denial of the plaintiffs’ title by the defendant. This was what was held by the Full 
Bench in the case of Tarapat Ojha v. Ram Ratan Kuar (I.L.R. 15 All. 387). In this 
view this case is distinguishable from S. A. No. 1276 of 1892, to which Mr. Gobiyid 
Prasad has drawn my attention. In that case the plaintiff alleging that the defendant 
was bis sub-tenant claimed possession against him. This was a matter which could 
have formed the subject of an application under s. 95 of Act No. XII of 1881, and the 
suit was therefore not cognizable by a Civil Court. In that case, however, it appears 
that my learned brother Burkitt held that the decision of the Revenue Court operated as 
judicata between the parties as to the nature of their right to the holding which was 
m dispute in that case, and Mr. Gobind Prasad has relied upon it in support of his 
^ood plea in appeal. (“Because the Revenue Court having determined the plaintiffs 
to be tenants of the appellants the Civil Court has no jurisdiction to make a 

contrary declaration”). The question in one of importance, and I have doubts in my 
own mind as to whetbot in a suit such as the one before me the decision of a Court of 
Boyenue can be regarded as res judicata, I therefore refer the case to a Bench of two 
^iidgos.] 
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[271] Edge, C. J.. Knox, Blair. B.anerji and Burkitt, JJ.— Id 

the suit in which this second aupeal has been brought the question between 
the parties is whether the plaintiffs or the defendants are the tenants at fixed 
rates of certain lands to which Act No. XII of 1881 applies. The plaint- 
iffs allege that they are the tenants at fixed rates of the land in question. 
On the other hand, the defendants allege that they are the tenants at fixed 
rates of those lands and that the plaintiffs were their under-tenants. The 
defendants had, under s. 36 of Act No. XII of 1881, caused a written 
notice of ejectment to be served upon the plaintiffs in respect of those 
lands. The plaintiffs within thirty Hays of the service upon them of the 
notice of ejectment made an application to the Collector of the district 
contesting their liability to be ejected and denying that they were tenants 
of the defendants and alleging that they, and not the defendants, were the 
tenants-in-chief under the zamindar of the lands. The Collector, under 
s. 39 of the Act. determined adversely to the plaintiffs the question of their 
liability to be ejected on the notice of ejectment which the defendants had 
caused to be served on the plaintiffs. Thereafter the plaintiffs brought this 
suit praying for a declaration of their right as the tenants of the holding 
and for maintenance of possession. The defendants pleaded that they, the 
defendants, were the tenants at fixed rates of the land and that the plaintiffs 
were tboir under-tenants. The defendants also pleaded the decision of the 
Collector under s. 39 of Act No. XII of 1881 as a bar to this suit. 

The Munsiff held that the suit was one for the Civil Court, but 
dismissed it for other grounds. 

" The plaintiffs appealed. Tbe Subordinate Judge allowed the appeal. 
From that decree the defendants brought this appeal. 

When the appeal was called on for hearing it was admitted by the 
vakil who appeared for the defendants that the third ground in tbe memo- 
randum of appeal, which was that the proviso to s. 42 of tbe Specific 
Relief Act barred the suit, could not be supported on the facts. Tbe 
appeal was thereupon referred to tbe Full Bench on tbe remaining two 
grounds in the memorandum [272] of appeal, which were that s. 95 
of Act No. XII o( 1881 barred the suit, and that the decision of the 
Court of Revenue on the question as to tbe liability of the plaintifi’s to 
be ejected was final and could not be questioned in this suit. 

For the defendants it was contended that tbe principle of the Full 
Bench decision in Tarapat Ojha v. Ram Raian Kvar (1) applied in this 
case, and it was further contended that, even apart from that Full Bench 
decision, s. 95 of Act No. XII of 1881 barred this suit, and that the 
decision of the Court of Revenue on the title of the parties was con- 
clusive. 

On the part of the plaintiffs it was contended that the question as to 
whether or not the Civil Court had jurisdiction to hear this suit and 
to determine it contrary to the decision of the Court of Revenue was^t 

• For these two patAS we find the following in 16 A.W.N- (1896j 69 (60l *. 

Tbe Muneif, bolding that tbe suit was one for the Civil Court and finding the 
facts in favour of the plaintifis, g“ve them the decree for which they had asked^ l^^ 
defendants appealed. The Subordinate Judge agreed with the Munsif and dismisstd 
the appeal. Frcm that decree tbe defendanis brought this appeal. 

(1) 16 A. 387. 
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concluded by the principle of the Full Bench decision above referred to ; 
and further, that the Civil Court had jurisdiction to bear the suit and 
was not bound by the decision of the Court of Revenue. 

In addition to the Full Bench case already referred to. the following 
authorities were cited in the arguments : -FrtAwr Koree v. Shco Saruji 
Singh and Behroom Singh (1), (rooioo Doss Hog v, Bishloo Churn Bhiitta- 
charji {2), Dhonane Mundul v. Arif Mtindul (3), Juddoouath Sein v, Ham 
Coomar Chattarjce (4). dancssnr iJoss v. Gooharcf Lnlt (o), Khugowlee 
Sing V. Hossein Bnx Khan (0). Mata Parshad v. Janki (1), Mnsammat 
Ghisa V. Didari (8J, Shimbhu Narain Singh v. Bachcha ('JJ. Husain Shah 
V. Oopal Hat (10). Kanahia v. Ham Kishtn ('ll), Oupal v. Uchahal (12). 
Sukhdaik Misr v. Karim Chaudhri (13). Birhal v. Tika Ham (14)' 
Palat Kuan v. Bhinak Kuan (10). Lalji v. Xurnn flfl), Hibbau v. Partab 
Singh (1 ( ). Antu v. Cjhulam[_213'\Miihaniinod Aha a (lb), Shcodisht Kara in 
Stngh V. HinnesharDial (19). Arjaa v. Hatlu i20) Mahesh Hai v. Chandar 
Hai{21},&nd Sakina Bib/ v. Sirarath Hai (22). Wilberforce on the 
Construction of Statutes, p. 15, was also referred to. 

This is one of that class o( cases which exemplifies the mischief 
which arises when the jurisdiction of Courts created hv the Legislature 
IS not plainly and explicitly and sharply defined. Tliat mischief is 
intensified when, as in these Provinces, there are two sets of Courts, the 
Courts of Revenue and the Civil Courts, each having in some matters 
exclusive jurisdiction, wliilst as to other matters the question as to whid) 
of such Courts has exclusive jurisdiction depends, not upon plain and 
explicit language of the Legislature, hut upon inlerences to be drawn from 
a painstaking examination of a variety of sections in an Act and upon 


it is assumed that the 


general principles of jurisprudence upon which 
Legislature has acted. 

It may be assumed that the Legislature did not, in creating in these 
Provinces Civil Courts and Courts of Revenue, intend to cause confusion 
by conferring upon those Cuurts conflicting jurisdiction in any case, and 
did not intend, for example, that a question of title to land should be liti- 
gated in a Court of Revenue from the Collector through the Commissioner 
up to the Board of Revenue, and that the same title to the same land 
should subsequently he litigated between the same parties from the Court 
of a Munsif through the Court of a District Judge up to the High Court 
and possibly to Her Majesty in Council. 

it may also be assumed that the Legislature did not intend to confer 
upon Civil Courts and upon Courts of Revenue any concurrent juris- 
diction in particular cases where the title to lands was in question with- 
out making some provision by which the decrees and the decisions of one 

of such Courts on such matters should be binding upon the other of 
them. 

[ 274 ] The Act which we have to construe for the purposes of this 
case is Act No. XII of 1881. 

It is quite clear that Act No. XII cf 1881 provides no means by 
^^h a zamindar can obtain ejectment from his land of a trespasser and 


(l) S D.A. NW.P. Vol. 2 (J862) 
<3)9 W.R.C. R. 30C. 

16) 7 B.L.K. G73. 

(8) 7N.\V.P. H C.R. 257. 

Bl) 2 a. 429. 

(H) 4 A, 11 

(17i6A. 81. 

(20) 6 A.W.N. (188C) 122. 


(2) 7 W.R.C.R 186 
(4) 9 W. R. C. R. 359. (5) 11 W.R.C. R. 216 

(7) 7 N.W.P. HC.R. 226. 

I9) 2 A. 200. (10) 2 A. 428. 

ft2)3A. 51. (13) 3 A. 521. 

(15) 1 A.W N. (1881) 26. (J6) 5 A. 103. 

(18) 6 A. HO. (19) 7 A. 188 

(21) 13 A. 17. (22) 15 A. 115. 
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that for the ejectment of a trespasser recourse must be had to a suit in 
a Civil Court. 

It is also quite clear from s. 95 of that Act that the Civil Court 
has no jurisdiction, except in cases within the proviso to s. 40 of Act 
No. XII of 1881. to decree at the suit of a zamindar ejectment of his 
tenant from land to which that Act applies, the exclusive jurisdic- 
tion in such a case being in the Court of Revenue. It is also clear 
that if, in a notice of ejectment served under s. 36 of Act No. XII 
of 1881, or at the hearing under s. 39 of an application by the 
person served with a notice of ejectment under s. 36 contesting his 
liability to be ejected, it appeared that the person sought to be ejected 
was not a tenant within the meaning of s. 36 and 39, the Court 
of Revenue would have no jurisdiction to decide adversely to 
the applicant his application under ss. 39 contesting bis liability to 
be ejected, and in such case the Court of Revenue would have no 
jurisdiction under s. 40 to make any order of ejectment. It is equally 
clear that if in the plaint or at the hearing of a Civil suit it anpeared that 
the person sought to be ejected was a tenant of the plaintiff of land to 
which Act No. XII of 1831 applied and that the proviso to s. 40 of Act 
No. XII of 1881 did not apply to the case, the Civil Court would have 
no jurisdiction to decree ejectment. It is also clear that, whether the 
proceedings iu ejectment were proceedings under ss. 36 and 39 of 
Act No. XII of 1881 for the ejectment of a person who denied that 
be was a tenant and set up title in himself, or were by suit in a Civil 
Court in which the person said by the plaintiff to be a trespasser 
alleged that he was the plaintiff's tenant of land to which Act No. XII 
of 1831 applied, the Court of Revenue in the first case and the Civil 
Court in the second would have to try and determine the question in 
dispute between the parties as to title in order to ascertain whether the 
[275] Court had jurisdiction to grant relief, in the one case to the person 
who had, under s. 36. caused the notice of ejectment to be served, and in 
the other case to the plaintiff in ejectment in the Civil suit. It frequently 
happens that a Court of Revenue and a Civil Court come to different con- 
clusions on the same question of title litigated between the same parties 
in reference to the same lands. In such case, which decision U to prevail? 
Is that decision to prevail which was first given, or is that decision to 
prevail which was given in the proceeding or suit first instituted, or is the 
time of one of such Courts to be taken up in arriving at a decision which 
when pronounced will not be binding on the other Court and will be for 
all practical purposes a brulim fiilmen? How is such decision 
to be enforced? It is clear that, unless a question of title arising 
in proceedings in ejectment under Act No. XII of 1881 had been 
determined between the parties by a reference to a Civil Court under 
9 . 204 of that Act or in a suit instituted in accordance with an order 
of a Court of Revenue made under s, 208A of that Act, the Ci^rt o 
Revenue would not be bound by the finding as to title of a Civil Court. 

The decision of an issue as to title by a Civil Court would not operate as 

res judicata under s. 13 of Act No. XIV of 1882 as to the same questiou 

of title in proceedings under ss. 36 and 39 of Act No. XII o » 

although between the same parties and relating = ? nf 

similarly a decision of a Court of Revenue under s. 39 of Act No. XU oi 
1881 adverse to the application under that section contesting the 
of the person upon whom a notice of ejectment had been , 

oplte Ts re. judicata under s. 13 of Act No. XIV of 1882, m a suit of 
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ejectoieDb in a Civil Court between the same parties, the Court of Revenue 
nob iiaving jurisdiction to try a suit to eject a trespasser, and a Civil 
Court not having jurisdiction to try an application under s. 39 of Act 
No. XII of 1881, contesting liability to ejectment. 

Except wjiere there has been an appeal allowed under s. 189 
of Act No. XII of 1881. except when tbe procedure of s. 204 or of 
s. 208A of Act No. XII of 1881 has been applied, and [276] except 
where the right to institute a suit in the Civil Court is specifically 
piovided for in that .Act, no provision has been made by the Legislature 
binding a Court of Revenue to accept the decision on a question of title of 
a Civil Court. Except in suits appealable under s. 189 of Act No. XII 
of 1881 a Court of Revenue is in no sense subordinate to any Civil Court, 
and consequently is not bound to accept n.v a Coitri the decision 

of any Civil Court, except when the docison has been passed in such an 
appeal. 

Let us see what may bo the result of the conflict of jurisdiction in 
this case. The Court of Revenue, having upon the application made 
by the plaintitfs-respondontsunder s. 39 of Act No. XII of 1881, decided the 
question of their liability to be ejected upon the notice which the defond- 
ants-appeilants had caused to be served upon them, the plainbids-respond- 
eats, is bound, if called upon for assistance by tbe defeudants-appellants 
under s. 40 of Act No. XII of 1881, to order the ejectment of these 
plaiutids-respoudonts. and. so far as the Court of Revenue is concerned, 
the principle of res jwlicftfa would make applieal)la its decision under 
s. 39 of Act No. XII of 1881, and not the decision of the Civil Court, 
should these plaintiffs-respondents dispute either the jurisdiction of the 
Court of Revenue to order under s. 40 their ejectment or tbe title or 
1 igbt of the defendants-appellauts to obtain an order of ejectment under 
s. 40. In any proceeding under s. 40 the decree of the Civil Court 
which decided that the plainbift's-respondents were not tenants of the 
defendants-appellanbs but were tiie tenants at fixed rates of the land would 
be a mere hrutum fulvicn. 

The Civil Court could not compel the Court of Revenue or the execu- 
tive oflicers or these defendants-appellants to recognize the plaintiffs* 
respondents as the tenants at fixed rates of the land in question. The 
Civil Court has no power to order an alteration of theentry in the village 
papers by which the defeudants-appellants appearastbe tenants at fixed 
rates of the land or bo enforce such an order if it made it. 

[277] As it is nob conceivable that the Legislature could have intend- 
ed that there should be of its own creation two sets of Courts in these 
Provinces, each having jurisdiction to determine the same questions of 
title to land let to agricultural tenants and neither Iiaving any power bo 
compel the other to accept its decision by revision or other procedure or 
by process, we must assume that in all cases in which it is clear that for 
the purposes of adjudicating upon an application or making a decree in a 
suit it was the intention of the Legislature that the decision on the 
question of title of the Court which was given the exclusive juris- 
diction to entertain the application or the suit which would necessarily 
lead to the maintenance of the entries in the village papers forming part 
of the record of rights, or to the correction of those entries, should, 
subject to such rights of appeal as was allowed by tbe Statute, be final 
between the parties unless the contrary intention was expressed. The 
Civil Court has no jurisdiction to frame or alter, although it may 
interpret, the record of rights. The jamabandi of the village is a part of 

891 


1896 

March 28. 

Full 

Bekch. 

18 A. 270 
(F.B.) = 

16 A W.N. 
(1896) 39. 



1896 

March 28. 

Full 

Bench. 

* * 

18 A. 270 
(F B.) = 

16 A.W.N. 
(1896) 59. 


18 All. 278 INDIAN DECISIONS, NEW SERIES [Yol. 

feha record of rights. Many of the suits mentioned in a. 93 of Act No. 
XII of 1881 would depend in the first instance for their maintenance upon 
the entries made in the record of rights of the village ; as, for example, 
suits under clause If?) or clause (/i) or clause (/' or clause (A) of s. 93. 
S. 241 of Act No. XIX of 1873, excludes the jurisdiction of the Civil 
Courts over any of the matters in that section mentioned, and amongst 
such matters are the amount of revenue, cess or rate to be assessed on any 
mahal or part of a mabal. the formation of the record of rights, the deter- 
mination of the class of a tenant, or the rent payable by him, or the period 
for which such rent is fixed under Act No. XIX of 1873, the distribution 
of the land or allotment of the revenue of a mahal by partition and the 
determination of the rent to be paid by a co-sharer for land held by him 
after the partition in the mahal of another co-sbarer. The jurisdiction 
of Civil Courts to try suits of a civil nature which were instituted after 
the coming into force of Act No. XIV of 1882 was conferred by s. 11 
of that Act. That section is as follows; — " The Court shall [278] (subject 
to the provisions herein contained) have jurisdiction to try all suits of a 
Civil nature, excepting suits which their cognizance is barred by any enact- 
ment for the time being in force.” 

By the first paragraph of s. 93 of Act No. XII of 1881 it is en- 
acted — “ Except in the way ot appeal as hereinafter provided, no Courts 
other than Courts of Revenue shall take cognizance of any dispute or 
matter in which any suit of the nature mentioned in this section might be 
brought; and such suit shall be heard and dotormioed in the said Courts 
of Revenue in the manner provided in this Act and not otherwise. ” By 
the first paragraph of s. 95 of Act No. XII of 1881 it is enacted as fol- 
lows No Courts other than Courts of Revenue shall take cognizance of 
any dispute or matter on which any application of the nature mentioned in 
this section might be made ; and such applications shall be beard and deter- 
mined in the said Courts in manner provided under this Act and not other- 
wise.” S. 189 of Act No. XII of 1881 gives in certain cases an appeal to the 
District Judge or the High Court from the decision of the Collector of the 
District or Assistant Collector of the first class in all suits mentioned in s. 93. 
One of the cases in which by s. 189 an appeal lies to the District Judge 
or the High Court is where the proprietary title to land has been deter- 
mined between parties making confiicting claims thereto. No appeal to 
any Civil Court is given from the decision of a Court of Revenue on any 
application of the nature mentioned in s. 95. Applications in eject- 
ment made under ss. 38,39 or 40 are applications specifically mentioned 
in 8. 95. In the proviso to s. 40 it is enacted that in certain specified 
oases, of which this is nob one, the landholder seeking ejectment of a 
tenant must proceed by suit in a Civil Court. 

The proviso to s. 148 prevents the decision of a Court of Revenue 
in certain suits for arrears of rent under s. 93 being conclusive as to the 
title to receive the rent, provided a suit to establish the title is brought in 
a Civil Court within one year of the decision of the Court of Revenue. 

To 8. 84 there is appended a similar proviso. S. 170 enables any person 
[279] injured by the irregularity in publishing or conducting a sale of 
moveable property under an execution held under that Act to recover com- 
pensation for such injury by a suit in a Civil Court. S. 181 enables the 
party against whom an order by a Collector of a District is made under 
s. 179 or 8. 180, to institute a suit in a Civil Court to establish his right 
at any time within one year from the date of the order.^ S. 204 enables 
a Court of Revenue to obtain the opinion of the District Judge upon a 
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case stated, if, in any suit instituted or on any application made under 

tbia Act. It appears to the presiding oflicer that any question in issue 

involving a point of law is more proper for the decision ol a Civil Court,” 

and enacts that an appeal shall lie from the judgment of the District Judge 

to the High Court, and that ‘ the District Judge shall return the case with 

the opinion of the Civil Court to the Collector of the district, and the 

Revenue Courts shall decide the suit or application in accordance with 
such opinion,” 


S. 208A IS as follows If in any suit or application pending 
before a Revenue Court exercising original, appellate or revisional juris- 
diction under this Act. it appears to such Court that any question in issue 
IS more proper for decision by a Civil Court, such Revenue Court may by 
order m writing require any party to such suit or application to institute, 
within such time as it may appoint in this behalf, a suit in the Civil 
Court with a view to obtaining a decision of such question ; and if he fails 
to coniply with such requisition, shall decide such question against him. 
If he institute such suit, the Revenue Court shall dispose of the suit or 
application pending before it in accordance with the final decision of the 

Civil Court of first iustance or appeal (as the case may be) upon such 
question. 


S. 208A first appeared in Act No. XII of 1881. It and s. 204 
are of importance as they indicate that the Legislature considered that 
qiiestions might arise in suits under s. 93 and on applications under s. 95 
which would be more proper for decision by a Civil Court than by a Court 
of Revenue; but the Legislature did not exclude such cases from the juris- 
diction of the [280] Courts of Revenue, nor, except at the instance and on 
the motion of the Court of Revenue, did the Legislature confer any jurisdic- 

u u of appeal, upon Civil Courts in such eases, 

ft had been held in many cases which were decided on .Act No. X of 1859 

and Act No. XVIII of 1873, that, notwithstanding the provisions of 
j lose Acts, question.*! of title were to he decided by suits in the Civil 
Lourts and not by the Courts of Revenue. The enacting of s. 208A 
enabled Courts of Revenue in cases reserved for their jurisdiction to 
nave questions of title determined by a suit in a Civil Court. That 
^ction, coupled with the assignment by the Legislature to Courts of 
Revenue of exclusive original jurisdiction in suits to which s. 93 relates, 
and of exclusive jurisdiction in such matters and disputes as are referred 
to in 8. 95, satisfies us that in such cases it was the intention of the 
A^egislature that no suit should lie in the Civil Court except when an order 
13 made under s. 208A or the right of suit in the Civil Court is 
otherwise expressly given or reserved by the Act. Courts of Revenue. 
80 far as we are aware, have seldom taken advantage of the pro- 
visions of s. 204 or of s. 208A. Judging by the number of Civil suits 
Q whioh.it has been sought to question the decisions of Courts of Revenue 
OD title, and in which questions of title of importance have been bom fide 
raised, it would appear that Courts of Revenue have either overlooked 
204 and 208A, or are of opinion that the presiding officers of Courts of 
Revenue are as well qualified by a knowledge of and experience in the 
aw to decide points of law and question.s of title as are the Civil Courts. 
Whatever the cause may be. there is no doubt that ss. 204 and 208A are 
practically treated by Courts of Revenue as if they had been repealed and 
parties are deprived of the benefit of having difficult points of law and im- 
portant questions of title decided by the Civil Courts with a right of appeal 
8 a last resort to Her Majesty in Council. That such was not the object 
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of the Lagislabure is maaifesb. U may be inferred from a long series 
of decisions, some of which were on Act No. X of 1859, some on Act 
[281] No. XVIII of 1873 and the remainder of which ware on Act 
No. XTI of 1881, that the opinion was entertained by all the Judges who in 
these Provinces or in the Lower Provinces of Bengal have considered the 
question, that questions of proprietary title to land and of title to tenancies 
between rival claimants, but not questions as to the status of a tenant of 
agricultural land, are questions which should be determined by the Civil 
Courts and nob by the Courts of Revenue in the more or less summary 
proceedings of the latter C iurts. With the following exception, we entirely 
agree with that opinion. lu our opinion whenever in suits to which s. 93 
of Act No. XII of 1881 relates, or in matters or disputes to which s. 95 
relates, the relationship of landlord and tenant between the parties or 
between those through whom they claim bad not been admitted, as for 
example, by the granting and acceptance of a lease of the land, by payment 
of rent in respect of the land, or by time having been asked and given for the 
payment of root in respect of the land, and the relationship of landlord 
and tenant between the parties or those through whom they claim had 
not been established in previous litigation, it should be compulsory on the 
Court of Revenue to pass an order staying the proceedings before it for a 
limited time within which the party denying that the relationship of land- 
lord and tenant existed might bring a suit in a Civil Court to determine 
the question of title. If no such suit should have been brought within a 
limited time the Court of Revenue should, without further inquiry, decide 
hnally the question of title against the party who bad denied that the 
relationship of landlord and tenant existed. If such suit were brought, 
the Court of Revenue should be bound to accept the result of that suic as 
determining the question of title, whether the suit was determined in 
the Civil Court by a dismissal for default or upon an adjudication 
on the questions of title. A preferable course would be that the 
Legislature should introduce in Act No. XII of 1881, provisions 
similar to those contained in ss. 113, 114 and 115 of Act No. XIX 
of 1873. If this latter course were adopted, a vast amount of liti- 
gation arising out of the present uncertainty as to jurisdiction [282] 
would be obviated, and a decision on all questions of title could be 
obtained from the Civil Court either in appeal or by suit. It is not in the 
power of this Court to give to Civil Courts a jurisdiction which has not 
been given to them or of which they have been deprived by the 
Legislature. 

It is quite clear from a careful perusal of Act No. XII of 1881 that, 
although in the suits mentioned in s. 93, in which proprietary title to land 
has been determined between .parties making coofliebiug claims thereto, 
the party aggrieved by such determination can by appeal obtain the decision 
of the Civil Court upon the question of title, and can, in a suit for rent to 
which s. 148 applies, obtain by suit the decision of a Civil Court 

question of title, yet if the same questioD of title happens to be decided 
between the same parties on an application to which s. 95 applies, and no 
in a suit under s. 93, the party aggrieved by such determination of the 
question of title cannot, either by appeal or by suit, obtain the demsioo 
of the Civil Court upon the question of title, unless indeed the Court 
of Revenue sees fit bo take advantage of the provisions of s. 204 or ot 

^ ^^The question of title which may be decided by a Court of 
under s. 39 may be the title to a large zamindari or it may be me 
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title, as m this ca^e, to a teoancy at fixed rates. It may be doubted, we 
do not decide the question, whether the words “proprietary title’’ in 
8. 189 include a title such as that in dispute in this case to a 
tenancy at fixed rates; it they do not. then, unless the amount or value 
of the subject matter exceeds one hundred rupees, or the suit in the 
Court of Revenue is one in which the rent payable by the tenant has 
been a matter in issue and has been determined, the party aggrieved by 
an adverse determination of the Court of Revenue as to his title has no 
means by which as of right he can in aupeal or by suit obtain the decision 
of a Civil Court as to his title to the tenancy, although, for e.xample, that 
title may depend on the determination of a diflicult question as to the law 
of adoption. That is an anomalous state of the law, which was nrohably 
not foreseen in all its hearings by the Lagislaiure, and for [283] which 
the permissive provisions of ss. i^04 and 208.-\, as they stand in the Act. 
do not afford a remedy, as they are rarely, if ever, taken advantage of.’ 
xhe remedy is for the Legislature, which cun, if it sees tit so to do, either 
give a right of appeal to. or a right of suit in. a Civil Court on all questions 
ooQA*^*^ oomiiig ha'ore a Court of Revenue, or can alter ss. 204 and 
208A so to make it obligatory on a Court ol Revenue to refer all disputes 
as to title to a Civil Court when the relationship of lan.llord and tenant 
between the parties or between tliose through whom they claim had not 
been admitted, or in whi(!h the parties were not estopped bv their acts or 
by the acts of those through whom they claim or otherwise from denying 
that such relationship existed. In case of an alteration of S9. 204 and 2b8A 
It would probably be necessary to allow an appeal to a Civil Court from 
die refusal of a Court of Revenue upon a request in writiug made to refer 
the question of title to a Civil Court. 

fk case there stands in the way of anv adjudication bv 

the Civil Court on tlio question of title the order of the Court of Revenue 
made upon an application falling under clause (e) of s. 9o of Act 
iNO; XIl of 1881. As clause ib) of s. 90 gives to that order the same effect 
as It It was a judgment of the Civil Court, that order cannot he questioned 

by a Civil Court. It follows that this appeal must he allowed and the suit 
roust be dismissed. 

As it appears to us that the principles which were applied by the Full 
Bench m Tarapat Ojha v. Haiti Ratan Knar (1) apply in this case, we 
would not have gone at length into an explanation of our views in this 
case, were it not that we considered it advisable that our views on the 

frequently recurring conflicts of jurisdiction and our reasons for those 
views should be thoroughly understood. 

t whicli we have been referred wbicli were decided prior 

TO the decision in liibban v. Partab Sirujh (2) were decided on one or other 

preceded Act No. XII of 1881. In Ribban v. Partab 
oingn u; and in the subsequent cases which [284] were relied upon to 
ow that this suit would lie, the learned Judges do not appear to have con- 
f 1 ftoi intention of the Logislatm-e in passing Act No. XII 

0 lasi to be inferred from s. 208A of that Act read in conjunction with 
sections of the Act to which we have referred. 

We allow this appeal and dismiss the suit with costs in all Courts, 
r, , J.— I concur with the learned Chief Justice and mv brother 

ages in thinking that this appeal must be allowed. I also concur in 
^most everything that has been said in the judgment just delivered. I 


15 A. 307. 


(2) 6 A. 81 
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trust that the effect of that judgment will be to put a stop to the hitherto 
too frequently recurring scandal of a party litigating a case through all the 
grades of the Revenue Courts, and, after failing there, dragging his adver- 
sary to the Civil Courts to litigate again exactly the same question as had 
been decided against him in the Revenue Courts. If, however, any fresh 
legislation is undertaken, then in my humble opinion it should be provided 
tliat whilst no decision of a Revenue Court, either in a suit or on an 
application, shall have the effect of finally determining the proprietary 
title to land, all questions as to the tenant right to an agricultural hold- 
ing sliall, subject to the safeguards of ss. 204 and 20SA of Act No. XII 
of 1881, to the too much neglected provisions of which the judgment just 
delivered will, I trust, have the effect of directing attention, be for the 
Revenue Courts, and for those Courts alone: and that, when the pleadings 
in a Civil suit raise the issue whether a party is or is not a tenant of 
such a holding, that issue shall he referred to a Court of Revenue for 
trial. 


18 A. 285 = 16 A.W.N. fl696) 45. 

[285] APPELLATE CIVIL. 

Before Mr. Justice Banerji. 

In the matter of the petition {)p S.AUiT Chandra Singh. 

Pandit Gokdl Chand r. Khar Sarat Chandra 

Singh {PlauUiff)." [3rd March, 1896.] 

Civil Procedure Code. ss. 872, ^‘‘■'l—Appeal^DevohUion of interest pending appeal^- 
Array of parties in appeal — Review. 

Held that s. 372 of the Code o( Civil Procedure aoplie^ as well to the case of 
a devolution of interest pending an appeal as to the case of a devolution of 
interest pending a suit. 

Held also that a person may, under s. 372. be 'added or substituted as a party 
either oo his own application or on the applicitioo of one of the parties already 
on the record. 

Held also that an application by a respondent to an appeal, whose interest had 
at one time been represented by an otficial receiver, tn replace upon the record of 
the appeal as a party respindeot the name o( siiih offisitl receiver, which had 
been struck ofi owing to a misrepresentation of fact, might be treated as an 
application for review of the order striking off the ii tme of the official receiver. 

[F.. 22 A. 231.] 

The facts of tills case are fully stated in the order of Banerji, J. 

Mr. J. N. Poqose, for the applicant. 

Messrs. A. E. Eyves, TV. Wallach and Pandit Sundar Lai, for the 
opposite parties. 

ORDER. 

Banerji, J.— The facts which have given rise to the application 

before me are these : — ^ rr- u t- 

Mr Raj Narain Mitter, who was appointed by the High Oouit or 

Calcutta as receiver of tiie Paikpara estate, instituted a suit against the 

appellant. Pandit Gokul Chaod. in the Court of the Subordinate Judge ot 

Am-a, in respect of property belonginf- to the estate situated m the district 

of Muttra. Aligarh and Bulandsliahr. He obtained a decree for a part oi 

his claim on the 30th of Sep tember 1893. 

• Application in First Appeal No. 14 of 1894* 
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On the 23rd of January 1894, Pandit Gokul Chand preferred an 
appeal from that decree to this Court, making Mr. Mitter the sole respond- 
ent to his appeal. 

On the 1st of April 1895. Mr. Mitter represented to this Court that 
he had ceased to have any interest in the subject-matter of the suit, and 
he prayed that his name should be withdrawn from [286] the appeal. 
No opposition having been made to liis application, his prayer was granted 
on the 1st of June 1895. and he was dismissed from the appeal. 

Thereupon the appellant. Gokul Chand, made an application to bring 
on the record Kuar Sarat Chandra Singh, the present applicant, as res- 
pondent. and an order lias been made in accordance with that application. 

Kuar Sarat Chandra Singh, hy the application which is now under 
consideration, prays that the following persons should be added as respond- 
ents, namely, (1) The .\dministrator-Goneral of Bengal as representing 
the estate of Kaja Inclra Chandra Singh, (2) Kuar Satish Chandra Singh, 
(3) Mr. Kaj Narain Mitter as receiver of the Paikpara Haj in respect of 
mauza Hathia, and (4) Mr. Raj Narain .Mitter as receiver of the share of 
Kuar Sirish Chandra Singh. 

Notices having been issued to those persons and to the appellant, 
the application is opposed by Mr. Wallarh on behalf of the Administrator- 
General of Bengal, by Mr. Rf/ves on liehalf of Mr. Mitter, and by 
Mr. Sundar Lnl on behalf cf the appellant. Mr. Siindar Lais opposition 
is confined to the pray^’ for the restoration of Mr. Mitter to the record as 
a respondent. 

It appears from the allidavits filed that the suit in which Mr. Mitter 
was appointed receiver was one for partition. decree was made in that 
suit on the 11th of December 1893, by which the property in the Muttra 
district, witli the exception of tho village Hathia whicli was endowed pro- 
perty, was allotted to tlie share of Kuar Sarat Chandra Sinch : the property 
in the Aligarh district was assigned to tho share of Raja Indra Chandra 
Singh, and that in the Bulandshahr district to the shares of Raja Indra 
Chandra Singli.Kuar Satish Chandra Singh and Kuar Sirish Chandra Singh. 
By an order dated the 16th of August 1894, Mr. Raj Narain Mitter was dis- 
charged from his oflice as receiver except in respect of the estate of Kuar 
Sirish Chandra Singh and the endowed property referred to above. Raja 
Indra Chandra Singh having died, the Administrator-General of Bengal is 
in possession of his estate. 

[287] So far as the Administrator-General of Bengal and Kuar Satish 
Chandra Singh are concerned, there has been a devolution of interest in 
their favour pending the apueal, and Mr. Pogoscs application is one under 
s. 372 of the Code of Civil Procedure read with s. 582. 

Mr. Wallach contends that s. 372 does not apply to appeals. I 
am unable to accede to that contention. By s. 582 “ the appellate 
Court shall have in appeals under this Chapter the same powers and 
shall perform as nearly as may be the same duties as are conferred and 
imposed by this Code on Courts of original jurisdiction in respect of suits 
instituted under Chapter V." There can be no doubt that a Court of 
original jurisdiction has the power under s. 372 to make a person a party 
to a suit on whom an interest in the subject-matter of the suit has devolv- 
ed pending the suit otherwise than by death, marriage, bankruptcy 
or insolvency. The same power is conferred by a. 582 on an appellate 
Court in respect of appeals. The last portion of the first paragraph of 
that section wldch is confined to “proceedings arising out of the death, 
marriage or insolvency of parties to an appeal’' does not, in my judgment, 
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limit the scope of the first portion of that paragraph and render the 
provisions of s. 372 inapplicable to appeals. 

Mr. TFa/Zac/i’i- nest contention, which Mr. Smdar Lai also pressed 
on behalf of the appellant, namely, that an application to add a respond- 

is, in my opinion, equally unten- 
, *‘*^^*^ ordinarily it is the appellant in an appeal or the 

plaintiff in a suit who selects the person or persons against whom he seeks 
relief. 13ut. where a devolution of interest has taken place pending a suit 
or appeal, it would be prejudicial to the person on whom such interest has 
devolved or to some of the parties to the suit if he could not be brought on 
the record otherwise than on tlie application of the plaintiff or the appel- 
lant, as the case may be. Take the case of an assignee from the defendant 
after the institution of the suit. He would be bound by the result of the 
suit, but, if Mr. Wallach's [268] contention were correct, he would not 
have an opportunity to contest the claim and support his own title. His 
assignor will no longer have any interest in opposing the claim. Similar 
lesults may ensue in appeal also. If a plaintiff happens to be the respond- 
ent his assignee pending the appeal must be allowed an opportunity to 
support the decree. Instances may also arise in which one of the res- 
pondents may be seriously prejudiced by reason of persons who had ac- 
quired an interest in the subject-matter of the appeal pending the appeal 
not being added or substituted as parties. For example, as in this case, 
in the event of the appeal succeeding, the whole burden of the appellant’s 
costs would fall on the only respondent on the reebrd, and he might not 
be in a position to claim contribution from persons who were interested in 
the litigation equally with him, but were not parties to the appeal. In 
nay judgment a person may under s. 372 be ad ied or substituted as a party 
either on his own application or on the application of one of the parties 
already on the record. 

In this case Kuar Sarat Chandra Singh may be seriously prejudiced 
by reason of the persons named in his application not being added as 
respondents. If the appeal succeeds, he alone will be cast in costs and 
the other persons interested in the subject-matter of it will escape liability. 

In my opinion the Administrator-General of Bengal, as representing the 
estate of Raja Indra Chandra Singh, and Kuar Satish Chandra Singh 
should be added as respondents and I order accordingly. 

The case of Mr. Raj Narain Mitter presents some difficulties, and it 
was in consequence of these difficulties that I took time to consider my 
order. He has not acquired an interest pending the appeal. He was 
already the receiver of the Paikpara estate, including the devattar village 
Hathia and the share of Kuar Sirish Chandra Singh, when the appeal 
was filed, and lie has not been discharged from his office of receiver in 
respect of that village and the said share. His case does not therefore 
come under the provisions of s. 372. He now admits that he has 
an interest in the subject-matter of the suit, however sm^ the 
extent of that interest [289] may be. The decree passed against the appel- 
lant has, it appears, reference to the devattar village Hathia, and to the 
property in the Bulandshahr district in which Kuar Sirish Chandi^a Singh 
has acquired a share under the decree of the Calcutta High Court., 
Mr.Mitter has, therefore, still an interest in the subject-matter of the 
appeal, and it is clear that he obtained the order for his dismissal from the 
array of parties under a misrepresentation of facts. That misrepresentation 
was in all probability not intentional, bub had the facts been correctly 
stated the oi'der would nof have been made. 
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Now the question is whether the Court is competent to sot aside that 
order on the application of Kuar Sarat Chandra Sinfiii. There can ho no 
doubt that an order can be set aside upon an application for review of 
judgment. I see no reason why I should not treat Kuar Sarat Chandra 
Singh’s application as one to review iny order of tlielstof June 1895. 
He was not, it is true, a party to ihat order in his own person, hut ho 
was represented by tlie receiver Mr. Raj Narain .Mitter, so that he was 
substantially a party to the proceeding in wliich that order was passed, 
and as such is entitled to ask for a review of it. As that order was oljtainefl 
on an erroneous repre'Cntatioti of facts, and as Mr. Raj Narain Mitter, 
in his capacity as receiver of the village and the share of Kuar 

Sirish Chandra Singh, never ceased to have an interest in the subject- 
matter of the appeal, his name should never liave been removed from the 
array of respondents. 1 accordingly set aside tnv order of the 1st June 
1895, and direct that Mr. Raj Narain Mitter, as lecoiver of the Paikpara 
Raj in respect of mauxa flatiiia and as receiver of the share of Kuar Sirish 
Chandra Singh, be brought on the record as a respondent. The result is 
that tlie rule ol)taincd h\’ Mr. PiujOsc is made absolute. 
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[290] APPELLATE CIVIL. 

Before Sir John EiUfC, Kt., Chief Justice and Mr. Justice Uurkilt. 


Mazh.vr Uai and others {Defemlants) v. Ra.MGAT Singh and 

ANOTHliU {Plaintiffs): [5th March. 1896 ] 

Landlord and tenant - Dthimoyi— Subsequent renppenranve of land— Rclinquuhment of 

t^yuincy, evidence Of -Act No. XII of IhHL iN.iV.P. Bent Act). 

Act No. XII of 18^1 and thfl Acts of a like nature which preceded it assume 
that a tenancy of agricultural landsofice entered upon continues until determined 
by clfluxiou of time, or by mutual c^Dsofit, or in one of the w. 4 vs provided for by 

statutory enactment ; but mere noo-payment of rent does not of itself doiermioe 
the tei ancy. 

Hence where the lauds of cTtain tenants became submerged bv (ho action of a 
ntjor, and the tenants, though they ceased to pay rent during the period of the 
submersion, made no overt lindication of tboir iutrnlioD to relinquish the said 
lands, but, on the contrary, on the rivet again shilimg its course, laid claim to 
lands which had emerged and which they alleged lobe identical wi'h their 
former holding ; it was firfd than there h^d bean no relinquishment. Hemnath 
Dutt V. Ashgur Sindar (I.L R. 4 Cal. 894j not followed. 

[R- yiA. 204; 16C.P,L.R. 9; D., 6 C.L J. 149.] 

The facts of this case are fully stated in the judgment of the Court. 

Mr. J. IN. Pofjosc and Pandit Sutidar La/, for tlie appellants. 

Messrs. T. Conlan, Abdul Majid and Munshi Jwala Prasad, for the 
respondents. 


JUDGMENT. 


Edge, C.J., and Burkitt. J.— This was a suit in which the maip 

question was as to the title to the possession of certain lands in the vil- 
lage of Rampur Kurraha which had been washed away liy the stream of 
the Ganges and had subsequently been thrown up on the alteration of the 
course of th e s trea m. It is common ground on both sides that the whole 


T J Pifst Appeal No. 77 of 1894. from a decree of Babu Kisban 
•Udge of Qhazipur, dated the 21st December 1693. 
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village of Rampur Kurraha was washed away by the Ganges changing its 
course, and that subsequently, about 18S6 or 1887, by the Ganges altering 
its course, a large area of the lands of the village again appeared. It is in 
that area which has again appeared that the disputed lands lie. 

The defendants laid claim to the lands which were claimed by the 
plaintiffs, and the Maharaja of Diimraon, who is the zamindar [29l] of 

"T the village, fearing a breach of the peace, applied to the Magistrate of the 
. i « f^’strict to exercise his jurisdiction under s. 145 of the Code of Criminal 
Procedure. Tlie Magistrate exercised that jurisdiction, and put into 
possession one Bhagwat Misr as a locum tenens until the rights of the 
various parties to the lands which had been given up by the Ganges 
had been determined by the Civil Court. Tiie Magistrate acted under 
s. 146. The Subordinate Judge found in favor of the plaintiffs and gave 
them a decree. From that decree this appal lias been brought. 

It has been contended on behalf of the defendants-appellants that the 
plaintiff's have failed to prove their case : that they had failed to prove 
that they had held any occupancy rights in the village: that they had 
failed to prove that they had held any occupancy-rights in the lands in 
dispute in this suit, and had failed to prove that they had been tenants of 
any description of the lands in dispute ; and further, that, if the plaintiffs 
had been tenants of the lands in dispute, we should infer from their never 
having paid any rent in respect of the lands after their submergence that 
they had abandoned all right to the lands and relinquished their tenancy, 
if any. It was also contended on behalf of the appellants that the plain- 
tiffs had failed to earmark the particular lands which they are now claim- 
ing. Further, the appellants attempted to prove that in 1874 and 1875 
the particular lands now claimed by the plaintiffs, having been submerged 
and having at that time been given up by the river, had been leased by the 
Maharaja of Dumraon to other parties, and that those lands having been 
again submerged were the lands now claimed by the plaintiff’s ; the point 
of the argument being that tlie fact, if it was one, that the Maharaja of 
Dumraon had let these lands in 1874 and 1875 to other persons showed 
that, if the plaintiffs ever had any interest in the lands at all, that interest 
was abandoned before the letting by the Maharaja. It was pleaded by 
the defendants-appellants that after the lands last appeared from the river 
the Maharaja of Dumraon had verbally let those lands to them. The 
Subordinate Judge found on this latter point [292] that the defendants 
had failed to prove any letting of the lands to them. In this Court that 
finding of the Subordinate Judge has not been questioned. 

The general position is this. The defendants are not shown to have bad 
at any time any interest in any lands in this village. They belong to an 
adjoining village. It is not suggested that the lands in dispute belong to 
any village other than Rampur Kurraha, and they certainly did not belong 
to the defendants’ village. The defendants have failed to prove any 
letting by the zamindar to them, and all that appears is that they, being 
strangers to the village, laid claim to the lands and tried to seize them. 
The qabidiats on which the defendants relied to disprove the plaintiffs’ 
case prove nothing. Those qabidiats must be read together in order to see 
how ineffective they are as evidence on the question in dispute here. 
Piecing these qabidiats together we find that an area amounting to 441 
bighas was let by the Maharaja of Dumraon to the makers of these 
qabuUats in 1874 and 1875. The northern and western boundaries of the 
lands let by the Maharaja are given in the qabidiats. The southern 
boundary, by piecing the qabuliats together, is ascertainable. The eastem 
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boundary was sand. Now witliin the ascertained boundaries of north, west 
and south these 44 bij^has of land must have been, and having regard to 
the north, west and south boundaries, they did not extend as far as the 
situation of the lands now in dispute by a long way. The eastern bound- 
ary in those qabuliats was .sand, and cither in that sand or to east of it 
were the lands now in dispute. The lands which were leased by the 
Maharaja of Duinraon. to which the qahuliats in question relate, did not 
include any of the lands claimed in this suit by the plaintiffs. 

On the other side, the jdaintiffs alleged in their plaint that they 
had occupancy-rights in the lands which they claimed. The written 
statement may have been intended to traverse that allegation, but it 
certainly does not do so directly. One would rather infer from the 
written statement that the defendants admitted that the plaintiffs 
were tenants in the village ol Kampur Kurraha, hut [293] had not had 
possession of the lands in question. W hatever may be the effect of 
the pleadings, it is clearly proved in our opinion that the plaintiff's were, 
prior to the submergence of tlu; village, tenants of a large area of lands 
exceeding that claimed in this suit within the village. We need not 
decide, and we do not intend to decide, whether or not the plaintiff’s were 
occupancy tenants of the village. The extract from the khateoni of 1867, 
which is in evidence in this case, shows that Hamgat Singh, one of the 
plaintiff's, was a ttmant of some lands in the village. No objection seems 
to have beoi^ taken to the khateoni. In the Court below the Subordinate 
Judge dealt with it as practically proving the plaintiff's case. All we can 
say is that the khateoni does not. in our opinion, explain itself, and 
we are not able to find on it whether or not Ramgat Singh held in 
1867 any lands either himself or through his shikmis other than the 
lands entered against his name and against the names of Sheoambar Rai, 
Dhani Rai and Niranjan Rai, his sliikmis, amounting to 120 bighas 14 
biswas odd. However, there is oral evidence in the case which shows 
that Ramgat Rai held lands, stated variously to have amounted to between 
300 and 600 bighas, in the village. W^e have no doubt that he held, prior 
to the submergence, lands at least equal in amount to tliose which he has 
claimed in this suit. There may be, and there always is, in cases of this 
kind, great difficulty in ascertaining and defining the exact metes and 
bounds of particular holdings when lands which have been submerged 
have subsequently been given up. It is difficult for Judges who have not 
been to the spot and bad tlie lands pointed out by witnesses and heard 
what those witnesses had to say with the lands in sight to ascertain the 
precise metes and bounds of such lands. However, the parties here 
understand perfectly well what are the lands claimed. The plaintiffs 
allege that certain numbers are theirs. The defendants, on the other band, 
allege that the lands claimed by the plaintiffs had been let to them. 
Consequently there is no difficulty about the parties not understanding the 
actual lands in dispute between them. We find that the plaintiffs have 
proved [294] that prior to the submergence they were in possession of the 
lands which they claim in this suit as tenants. 

We have been referred to the following cases : — Afsur-ood’deen v. 
Shorooskee Bula Dabee (1), Eemnath Dull v. Asghur Sindar (2), Lopez v. 
Mudden Mohun Thakoor (3) and Lukhi Narain Jagadeb v. Maharaja Jodu 
Nath .Deo (4). Undoubtedly, according to the view expressed in one of 
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those oases by the Calcutta Court, the plaintiffs after the submergence 
of the lands held by them lost all rights of tenancy in the lands by non- 
payment of any vent for those lands. We cannot agree that the view of 
the law there expressed, tbougli it may be sound in lower Bengal, is 
applicable to these Provinces. As we understand the different Bent Acts 
(No. X of 1859; No. XVTTI of 1873 and No. XII of 1881 which have 
been applicable in these Provinces, the tenancy of a tenant of agricultural 
land can only be determined in one or other of the manners mentioned 
in the particular Act applicable at the time. No doubt a tenant can go to 
his landlord at any time and say that he abandons his tenancy, and the 
landlord, if he is willing, may accept the abandonment. Or a tenant of 
tlie class to whom s. 31 of the present Act applies can serve a notice under 
that section of his desire to relinquish the land on the landlord or his 
recognized agent, or the landlord can obtain a decree for his rent which 
has not been paid, and by taking proceedings under the Act can obtain 
ejectment of his tenant, and there are of course other gi'ounds upon 
which a landlord can obtain ejectment by order of the Court. But it 
appears to us that the several Rent Acts which have been applicable in 
these Provinces assume that a tenancy once entered upon continues 
until determined by effluxion of time, or by mutual consent, or in one of 
the ways provided for by statutory enactment, and that mere non-payment 
of rent does nob of itself determine the tenancy. 

We were asked to infer an intention on the part of these tenants 
to abandon their tenancy in the submerged lands. It is possible that 
if the landlord had, while the lands were submerged [298] claimed rent 
from them, and on their refusal to pay had obtained a decree and served 
notice of ejectment upon them, such an inference might be drawn ; but we 
cannot find as a fact from their merely sitting quiet and doing nothing 
that they intended to relinquisli all rights in land which any year 
might emerge from the Ganges and become culturable. We find that 
their tenancy did not in fact determine in any of the ways provided for by 
the Rent Act or by agreement, aud we consequently find that when tbe 
lands did emerge from the water owing to a change in the stream of the 
Ganges, the plaintiffs, being still tenants of those lands, were entitled to 
the possession of them. The defendants have no title whatsoever. The 
plaintiffs are proved to have a title, but whether it is one as occupancy 
tenants or merely as tenants liaving no right of occupancy it is not necessary 
to consider. It is to be noticed that neither the Maharaja of Dumi’aon, 
who certainly would have an interest in showing that the plaintiffs, were 
not entitled to this, considerable area of land as tenants, particularly as 
occupancy tenants, nor any one of their co-villagers in Eampur Kurraha 
was shown to have disputed or challenged the plaintiffs’ title. The 
plaintiffs’ title is merely challenged by strangers from the neighbouring 
village who are not shown to have even a scintilla of right to any lands 
in Rampur Kurraba. We dimiss this appeal with costs. 

Appeal dismissed. 
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18 A. 293=^16 A.W.N. (1896) 68. 

APPELLATE CIVIL. 

Before Mr. Justice Aiknian. 


KallU (Plaintiff) v. Halki (Defe7tJant)J [Gth I^Iarch, 1896J 

Usufructuary mortgai/e - Hcdemplion—Lvuilation^Aci No. XV of 1^77 {liulian TAmi- 
latioyi Act}, s. '20— Act No. I of 187U (bulinn Stamp Act\, si 34, 35, 39 
sioii of unstamp‘’d document in evidence on payment of jyenaltif —Necessity for 
production of document, 

S. 20 of Act No, X\ of 1877 does not brive the effect of extending indennitcly 
the period within which a usufructuary mortgage must be redeemed. 

Where a Court has occasion tc admit a previously unstamped document in 
evidence upon paymerjt of a penalty under s. 34 and the following ss. [296] of 
Act No. I of 1879, it is necessary that the original instrument should be before 
the Court. 

[P., 26 A. 167 = 23 A W N. 223 ; R., 33 P.R, 1913 = 16 lud. Cas. 950 {953] = 11 P.L.R. 
1913 = 279 P.W.R 1912; D., 11 A.L.J. 477 (478).] 

The facts of Uiis case sufiicienfcly appear from tlio judgment of 
Aikman, J. 

Munshi Madlio Prasad, for the appellant. 

Bahu Jo(}indro Nath Chaudhri, for the respondent. 


JUDGMENT. 

Airman, J. — Tlie appellant in this case l)rought a suit for redemption 
of a mortgage, which he allegeil liad been made by Ihs predecessor in 
title about 40 years” before the date of the in.stitution of the suit in 
favour of the predecessor in title of the defendant-respondent, Musarumat 
Halki. The mortgage was a usufructuary one, and the defendant was 
in possession of the property claimed. The plaintiff got a decree in 
the Court of first instance, whicli was reversed in appeal by the 
Subordinate Judge of Banda. The learned Subordinate Judge entirely 
discredited the evidence adduced by the plaintiff’ to prove the mort- 
gage upon which liis suit was based, and held, on the authority of 
the ruling il//sr V. Sa/i/6 4// (1) that it was for the plaintiff 

to prove by prima fade evidence that he had a subsisting title at the 
date when the suit was instituted. The subordinate Judge came to 
the conclusion that the plaintiff' had failed to prove that the mortgage 
on which he relied had been made within the period of limitation prescribed 
by art. 148 of the second schedule of the Limitation Act No. XV of 1877. 
The plaintiff comes here in second appeal. The leamed vakil who 
appears for the appellant argues that, inasmuch as the mortgage was a 
usufructuary one, his client is entitled to rely upon the last clause of 
section 20 of the Limitation Act, which, he contends, has the effect of 
extending the period of limitation. In support of his contention he relies 
upon an unreported judgment of this Court in S. A. No. 38 of 1893 decided 
on the 25th June 1894, by Tyrrell and Blair, JJ. That judgment is 
undoubtedly an authority for the contention that a mortgagor suing for 
redemption is entitled to take advantage of the last clause of the section 
above quoted, which runs as follows : — 

Second Appeal No. 74 of 1895, from a decree of Rai Shankar Lall. Subordinate 
Jndge of Banda, dated the 27th November 1894, reversing a decree of Munehi Kaljka 
o»ngh, Munsif of Hamirpur, dated the 3rd February 1894. 

(1) 11 A. 488. 
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[297J “ ' Where mortgaged land is in possession of the mortgagee the 
receipt of the produce of such land shall be deemed to he a payment for 
the purpose of this section.'’ 

The result of the ruling referred to would be that a suit to redeem a 
usufructuary mortgage would never be banned by any lapse of time. That 
is a view which has not been taken in any other case which has come to 
my notice. In numerous cases art. 148, which provides a period of 
60 years from the date when the right to redeem accrues, has been applied 
to suits for the redemption of usufructuary mortgages. As instances of such 
cases, I would refer to the Full Bench ruling of Parmanaiid Misr v. Sahib 
Ali, quoted above, and to the case of Zingari Singhv. Bhagwan Singh (2). 
With all deference to the learned Judges who decided S. A. No. 38 of 
1393, I am unable to follow them in holding that the last clause of 
s. 20 applies to a suit for redemption. It will be seen that that clause 
declares that the receipt of the produce of the mortgaged land shall be 
deemed to be a payment ‘ for the purpose of this section.” Reading the 
section as a whole, these words in my opinion indicate that the clause is 
meant to extend the time for suit by a mortgagee to recover a debt secured 
by a usufimctuary mortgage, and are not intended to override the general 
provision as regards limitation for suits for redemption which is to be found 
in art. 148 of the second schedule of the Act. The period provided by 
that article could be extended by an acknowledgment of liability made in 
writing under the provisions of s. 19 of the Act, but I hold that it was nob 
intended that it should be extended indefinitely by the concluding words 
of e. 20. As the evidence which it was necessary for the plaintiff to 
adduce in order to substantiate his case has been considered entirely 
unreliable by the Court below, which had to find the facts, it is 
impossible to say, notwithstanding the fact that the defendant failed 
to make out the title set up by her, that the plaintiff has produced 
the prima facie evidence which it was necessary for him to adduce. 

I may also remark that the evidence which the plaintiff did [298] adduce, 
even if reliable, failed to show that any right to redeem had accinied. 

There is another peculiar feature in this case. The mortgage-deed 
was not produced. The Subordinate Judge, discovering from the evidence 
of the witnesses called to prove its execution that it had been written on 
plain paper, and professing to act under the provisions of s. 34, pro- 
viso 1, of the Indian Stamp Act, 1879, levied from the plaintiff the amount 
of the proper duty and a penalty. Section 35 of that Act provides that 
when an officer admits an instrument in evidence upon payment of a 
penalty as provided in s. 34 he shall send to the Collector an authen- 
ticated copy of the instrument. Section 39 further provides that he shall 
certify by endorsement on the document that the proper duty and penalty 
have been levied. The terms of these sections make it clear that a Court 
cannot admit in evidence an instrument not duly stamped upon levy 
of a penalty under s. 34, unless the insti-ument is actually produced 
before it, and that the action of the Subordinate Judge was not warranted 
by law. The original instrument not having been admissible, as not being 
duly stamped, I hold that secondary evidence was not admissible to prove 

its contents. . • • a 

For the reasons set forth above, this appeal fails and is dismissed 

with costs. 

Appeal d%9m%s$ed, 

(1) 11 A. 488! ~ (21 9 A.W.N. (1889; 187. 
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APPELLATE CIVIL. 

Before Sir John EJ(}e^ Kt , Chief Justice, and Mr. Justice Burkitt. 

Kulsum Bibi {Defendant) v. Faqir MuilA^rMAD Khan 
AND OTHERS {Plantliff):- [6th March. 18i)G..l 

Pre-eniption — MiihaiHiiindan hiu' - rietnnu'i ynnde on the pyeiniscs — Ihm'oul inndc v'lth- 
m nn undivided village a share in which was the subject of sale. 

Where cortain persons ol.aimod pro-emptinn in respect of a share in an undivided 
village And proved thit th**y iiiide an itnniediate assertion of their intention to 
pre-empt in the presence of witnessea within the area of the ;:amindari tT which 
the share sold belongied, it was tiehi tbtt, in the ahsenoo of any indication that 
the demand was not made bma fide, the demand of pre emption was a good 
demand made ■’ on the premises ” within the meaning of the Muhammadan law. 

[F.. 34 A. 1 (3) =8 A.L J. 950 (95'2) ^11 Ind. Cas. 319.) 

[299] This appeal arose out of a suit for pro-emption. The DlaintilVs, 
who were the present respondent. Faqir Muhammad Khan, and Malihuh 
Khan, the predecessor in title of the other reapomlents, based their claim 
upon an agreement, said to have been entered into between the original 
plaintiffs, the vendor Musammat Ajuba Bibi and one Buahir Khan, who 
between them were once owners of the entire village, a share in which 
was the subject of the suit: upon tlie wazih-ul-arz of the village, and 
upon the Muhammadan law. They alleged in their plaint that the de- 
fendant vendor, who was abated to be the aunt of the plaintiffs, being a 
sharer to the extent of 4 annas in the village Supa. in which village they 
were also co-sharers, had sold 2 annas out of her share to the other de- 
fendant Musammat KuUum Bibi. They further alleged that the sale 
consideration had been overstated with a view to defeat their right of pre- 
emption, and they further alleged that upon coming bo know of the sale on 
the 3Ut of January 1890 they had at once made the talab-i-mnasihat and 
talab'i'ishtishhad as required by the Muhammadan law. 

The defendant vendor did not defend the suit. Tbe vendee filed a 
written statement in which she raised numerous pleas, more particularly 
that the plaintiffs had no right of pre-emption under the agreement relied 
upon by them, and that the requirements of the Muhammadan law as to 
pre-emption bad nob been complied with. 

The Court of first instance (Subordinate Judge of Cawnpore) found in 
favour of the plaintiffs on tbe agreement set up by them, and gave the 
plaintiffs a decree without deciding any other issue in the suit except 
that of the price. 

On appeal by the defendant vendee the lower appellate Court (Dis- 
trict Judge of Cawnpore) found that the agreement relied upon by the 
plaintiffs was inadmissible in evidence, and made an order of remand 
under B. 562 of the Code of Civil Procedure. That order of remand was set 
aside on appeal by the High Court, and the appeal was ordered to be dis- 
posed of on the merits by the lowerappellate Court. That Court accordingly, 
after directing ^300] evidence to be taken on the plea raised as to the 
making of the demands for pre-emption, proceeded to hear the appeal. The 
Court found that the first demand had been made at tbe earliest opportunity 

j “ Second Appeal No. 1270 o( 1893, from a decree of J. J. McLean. Esq., Diatriot; 
•udge of^^Cawnpore, dated the 6th September 1893, confirming a decree of Syed Akbar 
uuaain,' Subordinate Jndge of Cawnpore, dated tbe 20th Diermber 1890. 
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at the door of the plaiotitf’s house in the village of which the share la dis- 
pute formed part, iu the preseace of cerbaio witnesses ; and that the demand 
hal been repeated withoat any inexcusable delay to the brother of the 
vendee, who was her manager of affairs, the vendee being a parda nashin 
woman. As the result the Court found that the provisions of the Muham- 
madan law had been complied with, and, accepting the ffnding of the 
Court of first instance as to the price, dismissed the appeal. 

The vendee defendant appealed to the High Court. 

There the case turned on the question whether the first demand was 
made “ on the premises,” and an issue was referred under s. 566 of the 
Code of Civil Procedure : — “ Was the first demand made within the area 
of that part of the village in which the two-anna share was?” The lower 
appellate Court found that the village being undivided the answer to the 
reference must be in the affirmative. 

Maulvi Mithammad Iskap and Maulvi Muhammxd Ahmad, for the 
appellant. 

Pandit Moli Lai and Maulvi Ghulam Mujtaba, for the respondents. 


JUDGMENT. 

Edge, C.J., and BurKITT. J. — A two-anna undivided share in a 
zamindari village was sold. The plaintiffs, who were share-holders in 
the village, claimed pre-emption under the Muhammadan law. They 
proved an immediate assertion of the intention to pre-empt made in the 
presence of witnesses within the area of the zamindari the two-anna share 
in which was sold. The owner of an undivided two-anna zamindari 
share is an owner of every portion of the zamindari, although his interest 
is limited to a two-anna share. We hold that this demand was made on 
the premises within the meaning of the Muhammadan law, and, as it 
was made in the presence of witnesses and was immediate, it was suffi- 
cient. It must not be inferred that the Court would hold that a pre- 
emptor [301] who purposely went to an uninhabited and distant part of 
the village, a share in which was sold, and there in the presence of his 
couple of witnesses made a second demand under circumstances which 
would not make it likely that the demand would come to the oars of the 
vendee, would be making a boJia fide and good demand according to the 
Muhammadan law. There is no doubt as to the bona fide of the demand 
in the present case. We dismiss this appeal with costs. 

Appeal dismissed. 


18 A. 301 = 16 A.W.N. (1896) 58. 

REVISIONAL CRIMINAL. 

Before Mr. Justice Aikman. 

Qubkn-Empress V , Lachmi Kant.* [7th March, 1896.] 

Criminal Procedure Code, 4‘23 (6) (3)— Sentence, enJiancement o/—Potvers of appellate 
Court. 

Held that the alteration by an appellate Court of a sentence of a fine of 60 
or in default two months’ simple imprisonment to a sentence of six months 
rigoroua imprisonrneDt was an onbanoement of the sentence, and, as such pto- 
hibited by s. 423 of tbo Code of Criminal Procedure. Queen-Empress v. Dansang 
Dada (1) referred to. 

■ Criminal Revision No. 63 of 1896. 

(1)18B. 761. 
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This was a reference under 9. 438 of the Code of Criminal Procedure 
made by the Sessions Judge of Gorakhpur. A tahsildar having powers of 
a Magistrate of the second class had sentenced the accused to a fine of 
Bs. 50 or in default to two months’ simple imprisonment. On appeal the 
District Magistrate upheld the conviction, but altered the sentence to one 
of six months’ rigorous imprisonment, being of opinion that the alteration of 
the sentence was one of form only and not of amount, and that the nature 
of the oft’once was such as rendered a punishment by fine only undesirable. 
On an application by the accused for revision of the District Magistrate’s 
order the Sessions Judge came to conclusion that the sentence passed by 
the Magistrate of the district was illegal with regard to s. 423 of the Code of 
Criminal Procedure, and referred the matter to the High Court. 

The Public Prosecutor (Mr. Chamier) in support of the reference. 


1896 

MABCH 7. 

Revi- 

SIONAL 

Criminal. 

18 k 301 = 
16 A.W.N. 
(1896) 58. 


JUDGMENT. 

[302] Airman, J. — This case has very properly been reporte 1 bo 
this Court by the learned Sessions Judge of Gorakhour. The following are 
the facts. One Each mi Kant was convicted by a Magistrate of the second 
class of the offence of voluntarily causing hurt, and sentenced under the 
* provisions of s. 323 of the Indian Penal Code to pay a fine of Rs. 50, 
or in default to undergo two months’ simple imorisonment. Lachmi 
Kantappealed to the District M igisbrate, who upheld the conviction, but 
altered the sentence of fine of one of six months' rigorous imprisonment. 
The District Magistrate endeavours to defend his action by stating that 
all that be did was to change the " form ” of punishment. There cannot 
be the slightest doubt that the action of the District Magistrate was in 
contravention of the provision contained in s. 423 (b) (3) of the Code 
of Criminal Procedure, which provides that “ an appellate Court may 
alter the nature of the sentence, bur not so as to enhance the same.” I 
have no hesitation in holding that the alteration m vde by the District 
Magistrate was in this case an enhancement of the sentence. In the case 
Queen-Empresa w. Dansting Da(h( (l) it was held that the action of a 
Sessions Judge, who on appeal altered a sentence of Rs. 51 fine to a sen- 
tence of rigorous imprisonment for one month, was illegal. This is a more 
glaring case of enhancement. 1 set aside the order of the District Magis- 
trate in regard to the sentence passed on Lachmi Kant, and restore the 
sentence imposed by the Magistrate of the second class. 


18 A. 302=16 A.W.N. (1896) 71. 

APPELLATE CIVIL. 

before Mr. Justice Aikman. 

Tilakdhari RaI and another {Defendants) i\ Soghra Bibi 

{Plaintiff).'"' [9tii March. 1896.] 

Act No. Xll of 1881 (iy. Rent Acti, Appeal— Suit to yecoven' arrears of 

revenue. 

The term “rent,” as used io s. 189 of Act No. XII of 1891 , cannot be extend- 
ed so as to include revenue. 

[303] Hones where a plaintiC sued to recover arrears of revenue alleged to be 
payable to the plaintiS by the defendants under on agreement, the defendants 

• Second Appeal No. 217 of 1895, from a decree of W. F- Wells, Esq., District Judge 
of Ohazipur, dated the 1st Decombor 1894, modifying a deoree of W. Lamb, Esq., Col- 
lector of Ohazipur, dated the 20th April 1894. 

(1) 18 B. 751. 
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being admitted to be inferior proprietors of the land in respect of which the 

revenue claimed was payable, it was /le/d that no appeal lay to the District 

Judge under s. 189 of Act No XII of 1881. 

This was a suit to recover certaio sums which, according to the 
allegations of the plaintiff, she (the plaintiff) had been compelled to pay as 
revenue, and which were properly payable by the defendants in respect of 
certain lands of which they were under-proprietors. 

It appears that the predecessors in title of the plaintiff had sold to 
the predecessors in title of the defendants a certain tract of jungle, and 
that in 1836 an agreement was entered into between the parties by which 
the defendants, purchasers, bound themselves to pay the revenue hereafter 
to be assessed upon tiie land purchased by them in the event of its being 
brought under cultivation and assessed to revenue. In the settlement 
papers of 1840 was recorded an entry that the land in question having 
become culturable, the then representatives of the plaintiff should take 
“ rent ” from the purchasers proportionate to the general rental of the 
village. At the settlement of 1881, the representatives of the defendants 
were recorded as inferior proprietors of the lands in question. It seems 
also to have been decided in 1884 in a suit for rent between the predeces- 
sors in title of the present parties that " rent ” was not payable by the 
representatives of the defendants, and that neither the agreement of 1836 
nor the settlement record of 1840 had ever been acted upon. 

The present suit was brought to obtain a refund of “ revenue” alleged 
to be payable by the defendants. The first Court (Assistant Collector) 
dismissed the suit. The plaintiffs appealed to the Collector, who upheld 
the decision of the first Court. On appeal, however, to the District Judge, 
the decision of the Collector was reversed and a decree for “ rent ” was 
given in favour of the plaintiffs. The , defendants appealed to the High 
Court. 

Munshi Jwala Prasad and Munshi Gorind Prasad, ior the anpellants. 

[304] Mr. Abdul Raoof and Mauivi Muhammad Ishaq, for the 
respondents. 

JUDGMENT. 

Airman, J. — In this case the plaintiff respondent brought a suit 
under clause iq) of s. 93 of the North-Western Provinces Rent Act, 
1881, to recover from the defendants, who are appellants here and whom 
she describes as inferior proprietors, arrears of revenue alleged to be due 
from them for the years 1299. 1300 and portions of the years of 1298 and 
1301 Fasli. The Assistant Collector dismissed the claim, which was for 
Bs. 42-8-6. On appeal the Collector of the district confirmed the decree 
of the Court of first instance. The plaintiff then appealed to the District 
Judge, who gave a decree in favour of the plaintiff. The defendants appeal 
to this Court against the decree of the District Judge. 

The first ground relied on is that no appeal lay to the District Judge 
with reference to the provisions of s. 189 of the Rent Act. In my 
opinion this plea is valid. An appeal lies to the District Judge in cases 
in which the amount or value of the subject-matter exceeds Rs. 100. The 
case before us admittedly does not come under that category. Next, an 
appeal lies in cases in which the rent payable by the tenant has been a 
matter in issue and has been determined. The learned counsel for the 
respondent contends that be is entitled to take advantage of this clause ot 
g 189 S 93 of the Rent Act, clause (a), provides for suits for the 
arrears of rent : clause (d) provides for suits for any overpayment of rent: 
clause {g) provides for suits by lambardars for arrears of Government 
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revenue payable throueh them by tbo co-sh:irors whom fcbev represented 
and for village expenses : clause ii) provides for suits by mua/idars 
or assignees of the Goyermnent revenue for arrears of revenue due 
to them as such : clause (/J provides for suits by taluqdars and other supe- 
rior proprietors for arrears of revenue due to them as such : clause (i) 
provides for suits by recorded co-sharers to recover from a recorded co- 
shaier who defaults arrears of revenue paid by them on his account. Thus 
we have in s. 9d a distinction drawn hotwjen suits for arrears of rent and 

Ti.e learned counsel for tbo respondents 
L30S] argues tnat the word rent " in s. I.S9 includes also " revenue.” I 

^ ‘j ^ no reason why the Legislature 

should have made appealable to the District Judge a decision in a suit 

m which the rent payable by a tenant had been determined as a matter 
m issue and given no right of appeal in the e.jually important case in 
which the revenue payable by an inferior proprietor had been a matter in 
issue and haU been determined. But the right of appeal is a creation of 
8 atute and must not he assumed to exist where it has not been clearly 
given by the Legislature. The learned counsel for the respondent has 
referred mo to s. t of the Rent Act. in which the payment bv a person 
intermediate between the proprietor of the mu/iu/ and the occupants of 
the land is indirectly referred to as rent. I asked the learned counsel 
lor the respondent who were the occupants of the land in suit. He 
stated first that the defendants were the occupants, and then that there 
was no evidence in the record to show whether they were or were not 
persons intermediate between the proprietors of tlie mahnl and the actual 
occupants. This being so. I do nob think the terms of s. 1 can assist him 
and m any case, sooing that biie Legislature in the section, describing the 
various classes of suits whidi are cognizable bv the Revenue Courts 
speaks of some as suits for arrears of rent aud of others as suits for 
arrears of revenue. I cannot hold that the word '‘rent” in s. 189 was 
used in a general sense to include revenue also. 

The learned counsel for the respondent argued that, if the suit did not 
lau withm the second category, it might he looked on as a suit in which 
le proprietary title to land had been determined between the parties 
making conHicbing claims thereto. I do not think the circumstances of 

nis case are such as to bring the suit within thi.s category. The sole 
question IS whether under an old agreement of 18J6 the appellants are 
liable to pay a certain sura yearly to the plaintiff on account of the land 
revenue which the plaintiff pays to Government. Both the parties are 
» one in asserting that the defendants are inferior proprietors of the 

*^*^^*' whether, by a contom- 
LOUOJporaneous agreement entered into when the land was sold bv the 

predecessor in title of the plaintiff bo the predecessor in title of the defend- 
Dts, the vendee did or did nob covenant to pay in a certain event a pro- 
^rtionate amount of the Government revenue. I cannot hold that the 
otermination of this issue one way or another was a determination of 
the proprietary title to land. 

For the above reasons, I hold that no appeal lay to the District Judge, 
allow the appeal to this Court, and, setting aside the decree of the Court 
sow, restore the decree of the Collector of the District. As the plea 
pon which the appellants have now succeeded was not taken in the 
ourt below, parties will bear their costs in this Court and in the Court 
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Appeal decreed. 
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APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice, and Mr. Justice Burkitt. 

Kalian Rai and another v. Ram Ratan and others 

{Defendants}.'^' [llth March, 1896.] 

* 

Civil Procedure Code, s, Parties to a suit-^ Improper addition of a defendant. 

An order for sale was made in execution of a decree. A party claimin({ the 
property objected. His objection was ovetraled by the Court of fiist instance. 
He appealed to the High Court. The High Court held that the property ordered 
to be sold was not the property included in the mortgage on which the decree 
for sale was made and was not property which could be sold under that decree, 
in the meantime the sale had taken place. Thereupon the owner of the property, 
which the High Court had held on appeal was not saleable, brought a euil and 
made the decree- holders and auctiou-purcbaser parties to it, and claimed as 
against them his property. 

Held, that it was not compelent to the Court acting undir s- 32 of the 
Code of Civil Procedure to introduce into this suit as a defendant a person who 
claimed the property in suit by a title quite distinct from that under which any 
of the parties to the suit claimed. 

[R.. & O.C. 94 ; 38 P.R, 1903 = 87 P.L.R, 1903 ] 

The plaintiffs sued for possession of certain zamindari property, 
alleging that it bad been tNrongfully sold in execution of a decree, in exe* 
cution of which decree the High Court bad subsequently, by its order of 
the 9th of August 1893, declared the said property not liable to be sold. 

[307] The original defendants, who were the decree-holders and the 
auction-purchaser, pleaded that the property clainsed was not in facta 
portion of the share to which it was alleged by the plaintiffs to belong; 
but was part of certain property which bad been sold to satisfy a long 
antecedent decree of 1859 to one Salig Ram, whose present representative 
was his son Badri Prasad. Badri Prasad was made by the Court on his 
own application a party defendant to the suit and supported the allegation 
that the property in suit had been sold to Salig Ram. 

Upon this defence the Court of first instance (Subordinate Jlidge of 
Moradabad) dismissed the plaintiff’s suit, holding that the finding of the 
High Court in its order of the 9bh August 1893, as to the ownership 
of the property was not binding as between the plaintiffs and Badri 
Prasad. 

The plaintiffs appealed to the High Court. 

Pandit Suudar Lai, for the appellants. 

Messrs. T. Conlan and D. N. Banerji, for the respondents. 

JUDGMENT. 

Edge. C. J., and Burkitt, J. — An order for sale was made in execu- 
tion of a decree. A party claiming the property objected. His objection 
was overruled by the Court of first instance. He appealed to the High 
Court. The High Court held that the property ordered to be sold was not 
property included in the mortgage on which the decree ior sale was 
made and was not property which could be sold under that decree. In 
the meantime the sale had taken place. Thereupon the owner of the 
property, which the High Court had held on appeal was not saleable, 

• First Appeal No. 172 of 1894. from a decree of Pandit Raj Nath Sahib, 
Subordinate Judge of Moradabad, dated the 30th April 1894. 
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broughb this suit and made the decree- holders and auetion-purchaser 
defendants to the suit and claimed as against them his property. There 
sas ahsolutely no defence to the suit. The point was res judicata and 
bad been '‘ao'Jed by the High Court, But a gentleman named Badri 

frenrlnT^'u A f "'stmoe of the defendants, stepped into the legal 

plaintip had made no claim against him. Whether he was concerned 
with the property or not, the suit did not attect him. The Subordinate 
Judge made [308] Badri Prasad a defendant to the suit and went on and 

rafs^d^hv'T® ‘he plaintifls which was not 

cn dd i pleadings between the real parties to the suit and which 
could not be raised between them owing to s. 13 of the Code of Civil 
Procedure. The Subordinate Judge devoted nearly the whole of his energy 

narHes n''‘‘ "'‘‘h ‘he issue between the 

d>W 1 haa been contended hero that the Subor- 

h -In!® B 1^''^ Code of Civil Procedure to 

bung Badri Prasad in as a defendant. In our opinion s. 32 does 

b^rh? r 1 “ ordinary procedure provided 

rlL ^ ir^? I instance, to override 

the effect of the second clause of s. 31, and, because there might 

teroL a“ to a piece of prorerty, all having different in- 

terestsanu all having diflerent claims of title, to make them all parties 
to the suit as plaintiffs; nor does s. 32 enable a Court to go contrary 

Code, and to impose on the plaintiff to a suit per- 
Bons as defendants whom ho has made no claim against, and against 
wnom be may never make any claim and who have no community of 

PnA»”‘A^ ‘he real defendant to the suit. There is no section in the 
Lode under which Badri Prasad ought to have been made a party to the 
BUU, nor was it necessary to join him in order to enable the Court to 
judioate on and settle any question involved in the suit between the 
original parties. The position is this Badri Prasad finding a suit going 
on in which he was not concerned, steps into Court and asks the Judge 
to make him a defendant and settle a point which may or mav not be 
subsequently m dispute bstween him and the plaintiffs. We should like 
have known whether Badri Prasad at the time when the order for sale 

tin! sufficiently interested in the property to raise any objec- 

on to Its being sold. We allow this appeal with costs, and we dismiss 

olo ®bould never have been joined in it. Wo 

give the plaintiffs a decree against the defendants other than Badri Prasad 
tor possMsion, and we declare the sale to be invalid and set it [309] 
side. We give the plaintiffs their costs against the parties to this suit. 

Appeal decreed. 
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Before Mr. Jtistice Knox and Mr. Justice Blair. 


LATE 

Civil. 

18 A. 309 = 
16 A.W.N. 
(1896) 76. 


Alj Muhammad Khan {Defendant) v. Muhammad Said Husain 

{Plaintiff).^ [24th March. 1896.J 

Pre-emption — Muhammadan Law— Tajab-i-ishtishbad — Deniand made U> vendee not in 
possession— Demand made by agent of 'pre-emptor . 

Held, that if the talab-i-ishtishhad is made in the preseoce of the veodee. it is 
not necessary that such veodee should at the time the demand is made be actu- 
ally in possession of the property in respect of which pre-emption is claimed. 
Chamroo Pasban v. Puhlwan Rai (16 W.R. 3) explained. Jhootee Singh v. 
Komul Roy (10 W.R. 119), danger Mohamed v. Mohamed Arjad (LL.R. 5 Oalo. 
509), Ooluck Ram Deb v. Brindabun Deb (14 W.R. 265) and Shaikh DayemooU 
lah V. Kirtee Chunder Surmah (18 W.R. 530) referred to. 

Held, also that the ceremony of talab-i-ishtishhad need not necessarily be per- 
formed by the claimant for pre-emption in person, but may be performed by a 
duly constituted agent on bis behalf. Syed Wajid Ali Khan v. Lala Hanuinan 
Prasad (4 B.L.R. A.C.J. 139) and Muesammut Ojheoonissa Begum v. Shaikh 
Ruslum Ali (W.R. 1864, 219) referred to. 


[R., 20 A. 457; 35 C. 575.] 

The plaintiff sued for pre-emption, under the Muhammadan law, of 
a certain zenana house. The defendants pleaded inter alia that the 
plaintiff had not performed the necessary rites of pre-emption prescribed 
by the Muhammadan law. An issue was framed upon this point, which 
in argument resolved itself into two questions : first, whether the pre- 
emptor could make a valid demand from the purchaser when the latter 
was not in possession of the property sold, and secondly, whether the 
demand could be made otherwise than by the pre-emptor in person, the 
pre-emptor being under no physical disability. The Court of first instance 
(Munsif of Moradabad) relying upon a ruling of the Calcutta High Court 
in Chamroo Pasban v. Puhlivan Roy (1) found against the plaintiff on 

this issue. The plaintiff appealed. 

The lower appellate Court (District Judge of Moradabad), following 
the ruling in danger Mohamed v. Mohamed Asjad (2) overruled the decision 
of the Munsif on this point, and finding that the requirements of the 
Muhammadan law as to both Talub-i-ish-l^SiOltishhad and talab-i^niU' 
asibal bad been fulfilled by the plaintiff', remanded the case to the Court 
of first instance under s. 562 of the Code of Civil Procedure. 

Against this order of remand the defendant vendee appealed to the 

High Court. 

Maulvi Ghulam Mvjtaba, for the appellant. 

Mr. Abdul Majid, for the respondent. 


JUDGMENT. 


Knox and Blair, JJ.— This is an appeal from an order of romand 

passed under s. 562 of the Code of Civil Procedure. The plaintiff, wlio is 
respondent before us. is seeking to enforce a right of pre-emption wb on 
he claims under the Muhammadan law. The Court of first instance f 

that the plaintiff had not performed certain rites and ceremonies which 

that Court considered necessary before be could enforce the rig 


• First Appeal from Order No. 100 of 1895. 
(1) 16 W.R. 3 


(2) 5 0. 609. 
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pre-emption claimed. It therefore dismissed the suit. On the matter 
goins into appeal, the appellate Court dissented from the view taken hv 

Jhe mT a ’"f that ail the essential requisites under 

the Muhammadan law had been complied with, and remanded the e.ase 

uporthe^merlts"^ " 'lerermination 

In aupeal before us, it is now contended that the order of reman.l is 
bad on two grounds, the first being that the tr,luln.,-,,hlishhnd was in the 
present ease made to the vendee, who had not, at the time when the de- 

Teeks 7n nn™’' P°“ession of the land over which the resnomient 

seeks to en.o ce h.s pre-emptive rights : the second is that the demand is 

anil l>y the pre-emptor himself, but bv an 

agent. The mam authority for the former of these ccntentious is based 
upon the argument that the procedure in such matters laid down bv the 

fr-H Appears to he of a more liberal and lax nature, differs 

from the stringent rule laid down upon the same subject in the Hulayah and 
It IS urged that where these two are at variance, the llulmiyh is the authority 
which -diould ho followed by us. We have not before ns the pa.ssage from 

Law r7l'n t' 1 ‘ho Tagore 

fmm tii^ 1 hi which it is given as a quotation 

rom I<atnwa-,.Al<imoiri. vol. .0, p, 207. That passage is as 

‘herefore necessary afterwards to make the tnlah- 

W ■ n ‘ uf '"'‘'■"'■."'h'oh <iooe hy the Shati taking some person to 
witness either against the seller, if the ground sold he still in his possession 

or against the purchaser or upon the spot regarding which the dispute 

'■o'o''‘'oh to the precedent Chamroo 

MLh • 'I'/f ' authority for the proposition that the 

takb-i-ishtishhad to be yalid must be made in the presence of the 

vendor or vendee who may be at the time when the demand is made in 

possession of the premises, the subject-matter of the nre-emotion The 

case cited IS not a very full and clear authority. The learned .lodges 

0 decided it had before them a case in which no demand had been mide 

either 10 the presence of the vendor or vendee, and their attention was 

7rd«r t f to bear upon the question whether the demand in 

order to he valid could only bo made before the person in possession at the 

w “‘'‘hority upon which this contention 

ests. We have, on the othoi band, a chain of decisions becinninswith a case 

of Jhootee Sm<jh v. Ko.nul Hoy (2) if not earlier, and extendin“n to the 

V. Mohamed Arjcid (3;. There are eases between 
m. .—Goluck Ram Deb v. Brindnbtm Deb (-1) and Shaikh Dayemooilah v 

fh™th^ ?r*7 ■" has 

pmoughoutlaid down that the nemand taJab-i^ishtiMad hQ 

He presence of the vendor or purchaser, or upon the premises and in the 
presence of witnesses. In the case in 10 Weekly Reporter, the learned 

mi ^li^Dosed to make any relaxation, and fully bore in 

0(1 the faobthat the right of pre-emption was one in which they should nob 
e flisposea to relax any of the rules hy which the Muhammadans themselves 
and It necessary to confine its operation. In Jxjigfi.r Miamed v. 
ofiamed Arjad, the precedent of Chamroo Pasban v. [312] Pichlwan 
oy was quoted, and the learned Judges considered it to amount 
DOtning further than that the demand must be made either before the 


(1) 16 W.R. 3. 
(4) 14 W.R. 265. 


(2) 10 W.R. 119. 
16 ) 18 W.R. 630. 


<3) 5 C. 509 
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vendor or fcbe purchaser or on the premises ; in other words, the matter 
deemed essential was that the affirmation should be made in the presence 
o( witnesses and before the vendor or purchaser who might be deemed 
to be in possession of the lands. The fact of the purchase would seem to 
be considered as giving, at any rate, a constructive possession for such 
purposes, and we see no reason to rule otherwise. 

As regards the second point, the main authority cited to us is a 
passage from Macnagbten’s Principles and Precedents upon Muhammadan 
Law. Edition 1890, p. 183, where it is said that the party claiming 
must make the demand, and, it is addea. be may also depute an agent, 
provided be is at a considerable distance and cannot afford personal 
attendance, and, if unable to depute an agent, he may communicate with 
the seller or purchaser by letter. Along with this, which after all does 
not appear to be of higher authority than an answer made, as the practice 
then was. by a person considered an authority in Muhammadan law 
to a question put by Judges, we were referred to the case of Sijed Wajid 
All Khan v. Lala Hannman Prasad {!). In that case a Subordinate Judge 
had expressed an opinion that the ceremony of talab-i-ishtishhad could 
only bo performed by the pre-emptor in person and could not be done 
through an agent. The learned Judges who decided that case remarked 
that tliey were not referred to any authority for this dictum, and the law 
is otherwise enunciated in Muhammadan law books. The restriction that 
the demand should be made by the pre-emptor in person depends upon 
his ability to perform it, and the question of ability would seem to be 
one lightly dealt with, the preference being given to the rule which 
prevails in Muhammadan Law as elsewhere, that an agent can do 
what a principal can do, except where prohibited by law or where 
bis power is restrained. In the case of Mussamat Ojhcoonissa Beguntr 
v. Sheikh Rustuin Ah (2), the Judges held that unless [3131 there 
was a clear provision in the law that the claimant must go to the 
spot or to the seller or to the purchaser, his act could be done by a 
duly constituted agent. As in that case, so in this, we think that the 
evidence shows that the needful ceremonies of Muh.immadaa law have 
been complied with to all intents and purposes, and that the learned 
Judge was right in so cousidering and in making the order of remand. 
The appeal is tlierefore dismissed with costs. 

Appeal dismissed. 


18 A. 313 = 16 A.W.N. (1896) 77. 

APPELLATE CIVIL. 

% 

Before Mr. Justice Bancrji. 

MuUAlil Das and others (Decree-holders) v. The COLLECTOR OP 
Ghazipur AND ANOTHER (EcspoJidents) [28th March, 1896.] 

Act No. X of 1877. s B'2G— Civil Procedure Code. ss. .322, 325. Z2&— Execution 
of decree-^Right of creditor under a simple money decree obtained after property of 
debtor has been taken over by the Collector to be entered in list of creditor s prepared 
under $, 322 B. 

Held that the assignees of a doorce for money obtained against a person whose 
property had been taken over by the Collector under s- 326 of Act No. X of 1877, 

• Piiwf Appeal No. 162 of 18‘J5 from an order of Knar Bharat Singh, District Judge 
of Ohazipur, dated tbo 17th May 1895. 

(1) 4 li.L.R. A.O.J. 130. 12) W-R. (1864) 219. 
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whilst such property was under the manape.nent of the Collect'.r. were not 
entitled to ijo on the list of creditors prepared hy ths Collector under s. 3-22 

of Act No. XIV of 1882 ; and that many case application to bo placed on the 
said list of creditc^rs should have becu made to the Collector and not to the 
District Judge. 


The facts of this case are sulUciently stated in the judgment of 
Banerji, ,1. 

Babu Jof/Dif/ro Aa/// and Munslii Madko Prasad for the 

aopellants. 

Mr. E. Chamier, for the respondents. 
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18 A. 313== 
16 A.W.N. 
(1898) 77. 


.)IM)GMENT. 

Baxehji. J.— The facts whicii have Riven rise to this ajipea! -ire 
these — Several deerf3es havioR been pas.sed aRainst Jhibn Har Shankar 
Prasad SinRh, one of the respondents to this appea), the Collecto.' of (iha/i- 
pur. in which disf.rict a part of Bahii flar Shankar Prasad’s property was 
sicuated, was appointed hy the District JudRo of Gha^ipur under s 3‘^f; of 
Act No. X of 1S77 to take [314] tlie nroperty under his manaRemen't for 
the satisfaction of the decrees and debts due by Har Shankar Prasad The 

Collector prepared a statement of tiie decrees and debts in the manner 

provided hy the Code of Civil Procedure, and amonR rim uersous whose 

debts were entered in such statement wore Habus Sita Bam and Harak 
Cliaod. * 


They, it is statei), bebl a promissory note, executed bv fJar Shankar 

Prasad Singh, but their names were entered as decree-holders, althouRh 

as a matter of fact they had not obtained a decree at tlie time. In M;ircb 
1891 Harak Chand and Hari Chand obtained a decree against Har 
bhankar Prasad in the Court of tlio Subordinate Judge of Benares It is 
alleged that they sold tlie decree to Sundar Das. and Sundar Das assigned 
It to Che present appellants. The decree was transferred for execution to 
the District Judge of Gh>i/,ip'jr. and execution was taken out in the Court 
of the Suhordinato Judge of that district under tlie orders of the District 
Judge. Tne application which has given rise to this appeal was sub- 
seauently presented hy the appellants in the Court of the District 
-Judge oi GIvuipur on the 30bh of January 1895. By it they prayed that 
tbeir names should be entered in tbe statement of the debts due by Har 
bhankar Prasad Singh and that the amount duo to them should be nut 
down in that statement as being R-;, 13,339-8-10. 

This application having been refused by the District Judge, the nresent 
appeal has been preferred. 

One of the respondents to the appeal is the Collector of Ghazipur 
the other respoudent being Babu Har Shankar Prasad Singh, the judgment- 
debtor. As against the Collector of Ghazipur Mr. Madho Prasad, who 
has appeared for the appellants, has not satisfied me that the appellants 
have any case. The Colloctor, acting under the provisions of s. 326 of 
the Coda of Civil Procedure, was not acting in any capacity other than 
that of a manager of the property appointed by the Court. He was 
nothing better than an officer of the Court for the purpose of managing the 

LolSJ property in order to satisfy the decrees which were due by Har 

ohankar Prasad on the date of the appointment of the Collector as 

such manager. I fail to see that the appellants have any case against 

the Colieotor, and in my judgment the Collector has been impronerlv 
made a party to this appeal. »niproperi> 
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Od the merits also the appeal must, in my opinion, fail. The appli- 
cation of the appellants may be regarded either as an application to be 
entered in the statement of debts prepared under s. 322B, or as an 
application to amend the statement prepared under that section. If ic is 
an application to be entered in the statement it should have been made to 
the Collector and not to the District Judge. It is only when disputes 
arise as to the fact or extent of the liability of the judgment-debtor to 
any of the decrees or claims of which the Collector is informed, that 
the Civil Court is to determine such disputes, and it is to do so only 
upon a reference being made by the Collector. The appellants, instead 
of going to tbe Collector, applied to the District Judge, and this, in my 
opinion, they were not entitled to do. Further, they were not entitled 
to have their names entered in tbe statement of debts prepared under 
s. 322B. In that statement only such persons are to be entered as are 
referred to in s. 322A. The persons so referred to are, first, persons 
holding decrees for money, and, secondly, those having any claim on the 
property of the judgment-debtor. The appellants evidently did not come 
within tbe second class as they had no claim on the property of Har 
Shankar Prasad, but were merely holders of decrees for money against 
him. It is not, however, every holder of a decree for money who is 
entitled to be entered in the statement prepared under s. 322B. Under 
clause (a) of s. 322A only two classes of holders of decrees for money 
are entitled to come in : (1) those whose decrees are capable of 
execution by sale of the immoveable property of tbe judgment-debtor, and 
(2) those in execution of whose decrees proceedings for the sale of 
such property are pending. There is no question that the appellants 
do not fall within the category of decree-holders of the second class, 
as proceedings for the sale of the judgment-debtor’s property are not 
[3163 pending in execution of their decree. They do not come within 
the other class also. By reason of the provisions of the last portion of tbe 
first paragraph of s. 325A no Civil Court can issue any process 
against the judgment-debtor’s property which is under the management 
of the Collector in execution of a decree for money obtained after the pro- 
perty came under such management. The decree held by the appellants 
was passed after Har Shankar Prasad's property had been placed under 
tbe management of the Collector, and therefore in execution of that 
decree the said property is not liable to be sold so long as the manage- 
ment continues. It is thus clear that the appellants are not persons who 
are entitled to be entered in tbe list of creditors prepared under s. 322 B. 
There can be no doubt that if a claim like the one put forward by 
the appellants were admitted, the object of the management of the 
judgment-debtor’s property by the Collector would become wholly 
infructuous. 

For the above reasons, I am of opinion that the application of tbe 
appellants has been properly dismissed. I dismiss this appeal with 
costs. 

Appeal dismissed. 
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APPELLATE CIVIL,, 
f/t. A/., Chief JuHtic.r, and Mr. Jmticc Blrnnrrli'iaaet i 


Rikhi Ram ano axotiikk {Dcfrndants) V. Shko P.arsjian Ram 
AX n [:mh March. 1800.' 


Mortgage ConstrucUon of document -Meanuoi of the term “ Sudi "—Interest f 
aiem-Post diem intcre^ decreed as dummies not a charge on the mortmged Iw. 

p^Tty, j j i 

The use of the term “ sudi ” (be trii,R intore>ti in a inortK-iKc-deed bold rot to 
miply a covenant to pay pe.Y du,u muro.t. tbcio Uwu, a spooilic a4elen o 
repay the mor-ag.* deot. prmcpi! .md into,-e-.l, in seven yeirs. ^ 

Where iii asuit upon a mortgage bond post dvm mtere-t is decreed as damages 
the p.umont cf .sueb damiges does not constitute a charge upon the mortgaged 
property. Narinara lUikadur Pal v. KUadim liusain (If referred to. ^ " 

[Disfl,. VI C.P.L.R. 18.] 

hnnd*’^'^ under a mortgage 

bond, ihe material pmtion of tl.e bond sued upon ran .as follows - 
Inasmuch as I, having taken a loan of Rs. 1.200 Horn 
bearing interest f.surA.) at the rate of lU. M2 per cent, per mensem, with 
a piomise to repay m seven years, have brought it into mav use I 
^lee that I will without demur pay the pHncmal and interest' as \jro- 

“"‘1 I "lil conr.iinie to ij.iv (or go on uavinc) 
eioh SIX moDths' interest within il.e six months (in „uostion), lod h' 

. . , , ''"0"''' not he pan], then time interest shall be considered 

as principal, Wc. The plaintilis claimed a sum w.hich included a consi- 
aerable item in the wav of interest post thougli it was not specilied 

- lUhabad) held that under the mortgage sued upon the plaintiffs were 
no eumled to po-vf ,l,cm interest as such ; and furtlier that though thev 
ifeht be entitled to get interest /ml diciii by wav of damages vet fm- 

‘'s.mages ought not to be allowed 
aT^^rt, plamtills' claim in part. The plaintiffs appealed 

as to the allowance of pasl diem interest and as to the method of com- 

putmg interest ante diem adopted by the first Court. The lower appel- 
late Cour (District Judge of .■Vllahabad)' held that the bond sued upon 
u provide for the payment of post diem interest and that the lower Court 's 
vv!^'*n* 1 interest payable ante diem was incorrect. It accordingly 

kh. fi enhancing the amount payable under 

> the defendants. The defendants appealed bo the High Court, 
landib Smzf/ftr Lai and Babu Datti Lai, (or the appellants. 

Munshi Ram Prasad, and Pundit Moti Lai, for the respondents. 

JUDGMENT. 

ann Blennerhassett. J.— The suit out of which this 

ppeal baa arisen was one for sale under s. 88 of the Transfer of 
operty Act. The plaintiffs claimed principal and a large amount 
^ inte rest. They did not show in their plaint how the amount which 

® District 

j March 1893, modifying a decree qf Munshi Muham- 

oiraj-ud-din, Subordinate Judge of Allahabad, dated the 23rd November 1892. 

(1) 17 A. 581. 
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they claimed for interest became or was mortgage money within the 
meaning of cl. (a) of s. 58 of the Transfer of Property Act. They merely 
said that they were [318] entitled to recover “ Rs. 4.106-11-6 principal 

and interest detailed as below. That was not a properly drawn para- 
graph. When W 0 look at the detail referred to in the plaint we find that 
they claimed up to the due date of the mortgage, which was seven years 
from the 20th of October, 1879, the principal and interest contracted to 
be paid by the mortgagor, and after due date they claimed interest at a 
different rate on the sum of the nrincipal moneys and of the contractual 
interest. It is evident that what they were claiming after the due date of 
the mortgage was not interest secured by the mortgage, or which they 
thought was secured by the mortgage, but interest in the shape of 
damages. 

The first Court held that there was no contract, express or implied, to 
pay interest post diem. The lower appellate Court, relying on the use of 
the adjective " sudi ” in the mortgage bond, held that the intention of the 
parties was that the principal should bear interest until payment, and gave 
the plaintiffs a decree under s. 88 of the Act for the principal, interest up to 
due date and interest post diem. The same District Judge had given a similar 
decision in the case of Ram Kuar and another v. Sheoratan Singh and others 
which came up to this Court in second appeal (S. A. No. 67 of 1892). In 
that case this Court, having before it the views of the District Judge as 
to the effect in a mortgage contract of the use of the adjective " sudi,” held 
that there was absolutely no express provision in the contract for post diem 
interest and that there were no sufficient materials for the Court finding 
by implication that the parties intended to contract for post diem 
interest. That is a decision bearing on the meaning of the term '‘sudi ” in 
a contract of mortgage. In our opinion the District Judge misinterpreted 
the mortgage deed. All moneys lent upon mortgage are lent either bear- 
ing interest or not bearing interest. Those cases in which no interest at 
all is stipulated for must be of the rarest possible occurrence. “ Siodi ” as 
used in this mortgage deed merely meant that until due date the principal 
money should bear interest. Beyond that, it is obvious that the parties 
did nob contemplate post diem interest. They exoressly provided that all 
[319] payments of principal or interest during the mortgage term should 
be endorsed upon the mortgage bond and that payment not so endorsed 
should nob be allowed if claimed. ’They made no provision for any payment 
of principal or interest diem. We may conclude that the intention was 
that the debt and contractual interest should be paid within the seven years 
provided for in the bond. The defendants who have brought this Second 
appeal are assignees of 1892 of the mortgagor’s rights. The mortgagor 
who was a party to the suit has nob appealed. As against him it would 
have been proper to have given a decree for damages for non-payment of 
the mortgage money on the due date, bub a decree for damages, as pointed 
out in the judgment of the Full Bench of this Court in Narindra Bahadur 
Pal V. Khadim Husain (1) caonob constitute under the Transfer of Property 
Act a charge on the estate, i.e., the mortgaged property could not be 
sold under s. 88 for rather s. 89) in respect of damages which might be 
decreed for breach of contract to pay, although, if the mortgaged pro- 
perty is in the possession of the mortgagor no doubt the decree for damages, 
which would be a decree for money, might be executed, if the Court 
thought fit so to grant execution of it, against the hypothecated property ; 


(1) 17 A. 681. 


918 


Yin.] NATHU SINGH V. GUMANI SINGH 18 All. 320 

bub that would be a proceeding under the Code of Civil Procedure and not 
under the Transfer of Property Act. In that respect there may be a 
■difference between the pracf-ice followed in the Courts in England and the 
law as it has to be adcuini.stered in India under the Transfer of Property 

Act. 

We allow this appeal, and we vary the decree of the Court below as 
against these appellants and the property hypothecated by limiting the 
amount for which the property in iy be sold to the amount due for princi- 
pal and interest up co the 2Htb of October 1S86. and the costs. The appeal 
is allowed with costs. 

Appeal decreed. 


18 A. 320 = 16 A.W.N. (1306) 86. 

[320] APPELLATE CIVIL. 

Before Sir John Kd(ic, Kt., Chief Ju'iiice and d/r. Justice 

Blcnncrhas.scit. 


NaTHU Singh and OTHKKS {Defendants) V. OUMANl SlNiiH AND 

OTHEKS iPhiintiJs). [3lst March, 1896.] 

Act No. 1 oj 1877 {Specific Relief Act), s 42 — Suit far a declaration— Fia tJue relief. 

The pliiintifFs were purchasers at a sale hcM in execution of a decree for Dii'iiiev. 
and had obtained possession. Before that decree bad been executed the properf\- 
in question was mortgaged to two other persons. After the purchase by the pJaiut- 
ifls, the mortgagees, with knowledge of the auction- purcliasers’ rights, brought 
a suit for .sale upon their mortgage without making tho former auction purchasers 
parties. They obtained a decree, and brouglittbo mortgaged property to tale, 
and It was purchased by N. S. and another. The former auetion-purcba.sers 
thereupon aued the purchasers under the decree upon the mortgage lor a declara- 
tion that they and their interests were not affected by the suit for sale and by 
the decree lor sale and the sale in execution of that decree. 

Held, the plaintiffs in that suit were not bound either to tender the mortgage 
money, or to offer to redeem, or to frame their suit as a suit for redemption, and 
that their not having done so did not deprive them of their right toadeclaration. 
Bhawani Prasad v. Kallu (1) referred to. 

[R.. 14 C.L.J. 530 (5341 = 12 Ind. Gas. 155(157).] 

The facts of this case sulliciently appear from the judgment of the 

Court. 

Babu Jogindro Nath Chaudhri, for the appellants. 

Munshi Ham Prasad and Munshi Gohind Prasad, for the respond- 
ents. 

JUDGMENT. 

Edge, C. J., and Blennerhassett, J.— The plaintiffs were pur- 
chasers at a sale held in execution of a decree for money. Before that 
decree was executed the property which these plaintiff’s purchased had 
been mortgaged by a deed of simple mortgage. After the plaintiffs’ 
purchase, the mortgagee, with knowledge that the plaintiff s had purchased 
the rights and interests of the mortgagor in this property, brought a suit 
for sale under the Transfer of Property Act, 1882, and did not make the 
^intiffs (or either of them) parties to that suit. 

* Second Appeal No. 30 of 1894 from a decree of Mir Jafar Husain, Subordinate 
Judge of Bareilly, dated the 4th October 1893, reversing a decree of Babu Banke Behari 
^li Munsif of Haveli Bareilly, dated the 7th June 1893. 

(1) 17 A, 537. 
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Tile mortgagees obtained a decree for sale. The jiroperty was pub up 
for sale under tlie decree for sale, and was sold, and purchased by the 
defendants, who are appellants here. The defendants [321] having 
purchased under the decree for sale souglit possession. The plaintiffs, 
having previously obtained possession in virtue of tlieir purchase at the 
sale in execution of the decree for money, brought this suit under s. 42 
of the Specific Relief Act, asking in effect for a declaration that they 
and their interests were not affected by the suit for the sale, and by the 
decree for sale and the sale in execution of that decree. 


Tlie first Court dismissed the suit ; the second Court granted the 
plamtiffs a decree. The defendants have appealed. 

It has been urged in appeal that tiie granting of a declaratory decree 
M discretionary witli the Court, and that the Court ought not to exercise 
tliat discretion by giving a declaration, except on condition of the plaintiffs’ 
discliarging the money wliich was due under the mortgage. It has also been 
urged on behalf of the plaintiffs that the proviso to s. 42 of the 
Specific Relief Act applies, the contention being that the plaintiffs could 
have asked for substantial relief l)y liaving framed their suit as a suit for 
iudeuiption ; and tliat not having done so the proviso deprives them of 
of their right to a declaration. 


There can be no doubt in law that the plaintiffs were persons who, 
within tlie meaning of s. So of the Transfer of Property Act, had an inte- 
rest in the property comprised in tlie mortgage, and who were known by 
the plaintiffs in the suit on tlie mortgage to have had an interest, and as 
such should have been joined in the suit. They had in fact what is known 
in hjiiglaud as an e(]uity of redemption. Not having been made parties to the 
suit in wbicli tlie decree for tlie sale was made, the decree under s. 88 and 
tlie order for sale made under s. 89, the sale and the subsequent proceed- 
ings could not in law bind or affect the plaintiffs or their interests, as they 
were not parties. 


As to the two points which were urged on us in this appeal, 
we are of opinion that the plaintiffs were not bound either to ten- 
der tlie mortgage money, or to offer to redeem, or to frame their suit 
as a suit for redemption, and that their not having done so does 
not deprive them of their right to a declaration. The plaintiffs do not 
[322] seek possession : they have got it. All they seek is to have their 
title cleared from tlie cloud wliich has been put on it by the decree for 
sale and the sale under that decree. For all we know, they may liave some 
defence to a suit on the mortgage. This is not at all similar to that class 
of cases in which a Hindu or Muhammadan heir seeking to avoid a sale 
by a person purporting to act as guardian, but not having power, is bound 
to make restitution of the money advanced which lias been employed for 
his benefit or for the benefit of his property. 

A similar point as to the application of the proviso to s. 42 of the 
Specific Relief Act was practically settled by the Full Bench judgment in 
the case of Bhaivani Prasad v. Kallu (1). 

We dismiss this appeal with costs. 


(1) 17 A. 637. 
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APPELLATE CIVIL. 

heforc Sir Joint hdijc, Kt., Chief Jnstica, ini/l 
Mr. Jualicc BlcuncrhaHHetl. 


Abix llah Kii.VN and anothkr iDejintdantfi) v. .AijDUI; 

K.\km.\n BE(i [Vlaintqf). 17lh April, 18‘JIi.J 

Contract-Sale <>/ imoioceoblc in-ooerl,, - m, ,escr,fUiOH of ar,a o, nrorerti, soid-Smt 

tor dam<i<iei— Fraud. ‘ i ■< 

A purchispr of c-rtaiii miin jvoiIjI'* pVooerr.v jii-^ vendors to recover coin- 

peusitioii ..r d.imii^es o». .u-ouut -t a •...•turv m tlio :icntui are-i cf Inrid 
Ijurcha^ud L)^ liim wah ibo ir. a i lu h^^ >.Uc-d-e(3. There was 

no cr.veiiaut in iJi.- Llc..it.vJ i.. iinLo > ompe-ns iiio i in c i^o of mioJe-ei ipcion. 

Held that the plaintifi m (.rdi.r t i .;n.‘'.-:fd iijii>' inal: • out a fraudulonc uiis- 
r.'pre>Mitafion which h- .r- vpi.d .s tni-, -..nd which inJn vd him to enter into 
ihccoMirict., a,„l which oac-.o.i him damifio. Derru\. I\. !c ,1) referred to. 

Tllh plaintill sunl to recover (laiii;i;;os on tlie ,i;roun(] of fraud. He 
alloj^etl that the ileli'nilanis Im.l sold to him a certain house, the site of 
which was stated hv iheiii^in the sale-deed, as the plaintitV averred. 
traudulentl\', to con>Kt of 1(D square y.irds; that ahout si.\ months belore 
suit, on coming to measure the land, he discowivil it to measure oidy 
H() siiuaro piils. lie accordingly claimed damu;^e^ in respect of tlie 
alleged delicicncy ol '![ ^aids [323j and iutiu'cst on the amount so claimed. 

or, in tiie altoiiiativ'a an equal (juantity of land. 

riie defendants denied any fraudulent intention on their [tart, and 
stated that tlie plaintilt had hou;^hr, the liouse after inspection and witli- 
out reference to the exact nnmijer ol > artls contained in the site : tlie 
ineasuremcnr. was entered in the sale- ieed from the deed under wliich 
they tliemsclves purchased. 

The Court of iirsl instance {Munsif of Saliaranpur) found that tliere 
was a missiatemenr. in lesnect of the area of the property sold, Imt that 
such missialenient was not made fraudulently or intentionally ; and. th.cre 
being no covenant to pay damaj^es on account of such deficiency as that 
alleged, dismissed the plaintifPs suit, except as to a small strip of land 
iiDinodiately adjoining the house. 

The plaintilt aiipealed. The lower appellate Court (Subordinate 
Judge of SaharaiipurJ, though agreeing with the Munsif that the niisstate- 
meut of the area was not intentional, found that such a inisstateuient 
amounted to fraud in law : and further, finding that the actual deficiency 

gave tlio plaintiff a decree for the proportionate 
price of tliat quantity of land. The defendants tliereupon appealed to 
the High Court. 

Pandit Baldeo Ram Dave, for the appellants. 

Babu Charan Bancrji, for the respondent. 

JUDGMENT. 

Edge, C.J.. and Blennerhassett, J.— In this case the plaintiff 
seeks compensation for misdescription of the area of land which he had 
pu rchased fr om the defendants. Tlie sale was completed. The sale-deed 

• Second Appeal, No. 40 of 1694, from a decree of Babu Sanwal SioRh, Subordi- 

nate Judge of Suiantipur. d«Ded the Gr.b Jane 1893, modifying a decree of Pandit 
ivanhaiya Lai, Muusif ol Sabaranpur, dated the 20th December 1892. 

U) L.R. 14 App. Cas. 387. 
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was executed. The purchaser went into possession : and it was not until 
the lapse of a year and a lialf from the date of the sale that it was dis- 
covered that tlie area of the land in question was short of the area 
mentioned in the sale deed. There was no agreement to make compensa- 
tion in case of misdescription such as one finds as a rule in conditions of 
sale or agreements of sale in England. Consequently the plaintiff can 
only succeed if he makes out a case of fraud, and that he was damnified 
by leason of fraud. The Munsif apparently found that there was no 

and chufc th© statement as to the area was an innocent 
statement made by the vendors relying on the area mentioned in the sale- 
deed to them. The Subordinate Judge in appeal did not try the issue as 
to whether there was fraud in fact or not : but held that the misstatement 
as to the area was fraud in law which entitled the plaintiff to succeed. 

The attention of neither of tlie Courts below was drawn to the judg- 
ments in the case of Derrij v. Prek (1). Sir Frederick Pollock in his Law 
of Fraud in British India — one of the Tagore Law Lectures — throws out 
the suggestion that Courts in India need not follow decisions of the House 
of Lords in England. In one sense that is true. The House of Lords is 
not the Court of Appeal from Courts in India. In another sense it is in 
our opinion a suggestion not capable of support-. The House of Lords is 
the highest legal tribunal in England. It is the legal tribunal which lays 
down the law, subject to the rights of Parliament, for Great Britain and 
Ireland. Their Lordships of the Privy Council have held that, where the 
law is not certain in India, Courts in India ought to follow the law of 
England. In any event, tlie Judicial Committee of the Privy Council, 
being composed almost exclusively of the Lords of Appeal, presumably 
would decide a point of law like this as it was decided in the House of 
Lords. We, at all events, feel bound to accept the law as laid down by 
the House of Lords in Derrij v. Peek, as on this particular point it does not 
appear to be in conflict with any of the Code law of India. We are not 
now dealing with a case in which a plaintiff asks, on allegations of misre- 
presentation, to avoid a contract. We are deiling with a case in which a 
plaintiff seeks compensation or damages for injury alleged to have been 
suffered by him by reason of misrepresentation as to a matter which 
is alleged to have been one of the bases of the contract. It appears 
to us that in order to obtain compensation or damages, there being 
DO agreement to pay compensation in case of mis iescription, and this 
not being a case for specific performance of a contract, the plaintiff 
[325] must make out a fraudulent misrepresentation which he accepted 
as true and wliicb induced him to enter into the contract, and, further, 
which caused him damage. The Subordinate Judge, if his attention had 
been drawn to the decision of the House of Lords to which we have just 
referred, would no doubt liave framed and tried the proper issues of fact. 

As those issues of fact which we deem necessary to the disposal of the 
case have not been tried, we must refer under s. 56() of the Code of Civil 
Procedure tlie following issues for trial by the lower appellate Court : — 

1. Was the statement as to the area made by the vendors with 
an honest belief in its truth, or was it made without belief in its 
truth, or recklessly by the vendors careless as to wliether it was true or 
false ? 

2. Did the vendee-plaintiff’ in this case conclude the contract of 
purchase believing that the statement as to the area was correct, and 


(1) L. B. 14 App. Gas. 387. 
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■was ho induced to complete that contracti heliev’in;* that st iternent to 1)0 
correct ? 

As it has already been found by tlie lower appellate Court that the 
plaintift did sutler damajte to the amount stated, we need refer no i>^ue on 
this point. 

Ten days will he allowed for objections on the leturri <jt the 
findings. 

Issues refcrm}. 


18 A. 325 = 16 A.W.N. il8^6) 94. 

ATT1::(.LATH CIVIL. 

Bcfoyp. Str John E<hi<‘, /v/.. Oli/yf Jifitice, and Mr. Justin' 

iJlrnncrhnssett. 


)AD lIl SAIN AND OTliKJiS 
(Ihjendnnts). [lOtli April. lo!)G.l 

Act No. iVof 1.SS2 (7V.no/fr of Prnpcrii/ Act), !).)— Ciri/ auti Revenue Coitn^— Juris- 

(li -tiou—Sule bifd C/nirt of Revi iiui m contravention of s. U9— suit in a 
Civil Court hnsid upon ri.jhts nriinired under thnt sale, 

A Court of Revenue in oxcc iition of a decree for r-'nt sold the niortKaRor's in- 
tere.-iC in h certain hoii-'e. which lud been mortj’aced tofietber with otbur property 
and the sale wa-i upheld on appeal to tho i^vird of R venue. Suh««.fjueiitlv the 
auction-purchaser at the .<ale above relerred fo sued in a Civil Court lor [326] 
particinn of the share purchased uy him. WfW that the co-sb.»rors in the pro- 
perty in rjue.stion ciuM fi.-t dispute the v.iliJiiy of the sale, not\vltb^ta•.dln^' that 
the decree and the sale in pursuance tbeicof were in direct violalioi of s 09 of 
Act No. IVof 1882. 


CP 


5 A.L.J. 121 fl28) = A.W.N. (1008> 4S ; Appr,. ‘27 A. 517 = 2 A.L..I. 2lO= A W N. 
(1005) 80; R., 2-1 A. 549 (552/ ; 35 C- C1=CC.L.J. 320=11 C.W N lOll- 1 A L J 
360; 8 0 C. 327. j ’ ' ' ' 


The plaintitV in this case sued for partition and pos.session of a 
share in a certain house, on the allej-ation that lie had purchased the same 
at a sale lield in execution of a decree of a Court of Revenue, and that the 
defendants would neither ^ivo liim possession nor pay rent. 

The principal defendant, namely, the defendant whose share had 
been sold, resisted the ijlaintitfs claim upon various pleas, and inter alia 
on Mie plea that the sale under which the plaintill' had purchased was 
bad in law, inasmuch as it had been held in contravention of the provisions 
of s. 99 of tlie Transfer of Property Act, 1862. It appeared that the 
defendant in question, Muliammad Husain, mortgaged with possession 
his zamindari property and his sliare in the house in suit to one Dwarka 
Das. Dwarka Das then leased the lands mortgaged to him to Muliammad 
Husain. Muhammad Husain fell into arrears with his rent, and Dwarka 
Das got a decree against him. In execution of that decree for rent 
Dwarka Das had the share of the house now in suit, being part of the 
mortgaged property, put up for sale, and it was sold and purchased bv the 
plaintiff, Tara Chand. 

The Court of first instance (Munsif of Moradabad) found that the sale 
under which the plaintiff purchased was an illegal and void sale, and dis- 
missed the plaintiff’s suit. 


• Second Appeal, No. 78 of 189-4, from a decree of H.P. Mulock, Esq., District Judge 
of Moradflbad, dited the 16th November 1893, confirming a decree of Maulvi Aziz-ul- 
Rabman, Munsif of Moradabad. dated the 15th April 1893. 
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The plaintiff appealed, and the lower appellate Court (District Judge 
of Moradabad), on a similar finding, dismissed the plaintiff’s appeal 

The plaintiff bliereuuoa appealed to the High Court. 

^lunshi h\i7n Prasad, for the appellant. 

Haulvi GJiula.vi Mujtaba, for the respondents. 


JUDGMENT. 


Edge. C.J., and Blennerhassett, J. — This wasasuitfcr partition. 

The zamindar had mortgaged certain interests in his zamindari and his 
interest in a house by way of usufructuary [327] mortgage. The usu- 
fiuct'Uary mortgagee granted a lease to the mortgagor, and the mortgagoi* 
became his tenant of the mortgaged premises. The mortgagor made 
default in payment of rent. The mortgagee brought a suit for arrears of 
rent and obtained a decree under Act No. XII of 18S1. Hh applied to the 
Court of Revenue to execute that decree by sale of the mortgagor’s inte- 
rest in the house which was included in the mortgage. Tlie mortgagor 
opposed the application for sale on the ground that s. 99 of Act No. IV 
of 188^ applied. As a matter of fact the mortgagor was quite right: 
tlie section did apply. The Court of Revenue, however, was of 
opinion that the Tranffer of Property Act did not apply to Courts of 
Revenue, and declined to pay any attention to s. 99 of that Act. It is 
hardly necessary to say that s. 99 of tlie Transfer of Property Act is as 
binding on a Court of Revenue as it is on a Civil Court. It fs a section 
of general application which has been enacted by the Legislature which 
can pass enactments binding on Courts of Revenue. The judgment-debtor 
appealed to the Board of Revenue. The Board of Revenue saw no reason 
for differing from the decision of the lower appellate Court, and dismissed 
the appeal The result was that the Court which is given jurisdiction by 
tlie Legislature, in such a case to execute decrees for arrears of rent under 


the Rent Act, came to an erroneous decision. That erroneous decision 
was affirmed by the Court of appeal provided by the Legislature in such 
cases : and the decision became final between the parties and binding. It is 
a good example of a result of a Court of Revenue having jurisdiction to 
decide a question of title or of right. However, the Court of Revenue and 
the Board had the exclusive jurisdiction in the matter, and the decision of 
the Court of Revenue is final The property was sold in contravention of 
s. 99 of the Transfer of Property Act, and this suit is brought by the 
auction-purchaser to obtain possession of the interest which he purchased 
in the house. 


Tlie suit was brought in the Civil Court. The first Court rightly 
construed s. 99 of the Transfer of Property Act, and rightly held that it 
applied to a Court of Revenue, and the Munsif [328] dismissed the suit. 
On appeal the District Judge, taking the same view which the Munsif did 
as to tlie applicability of s. 99 of the Transfer of Property Act, dismissed 
the appeal The plaintiff* has brought this second appeal 

The position is shortly this. As between the judgment-debtor and 
the judgment-creditor in the rent suit, the decision of the Court of Reve- 
nue is final, namely, that notwithstanding s. 99 of the Transfer of Pro- 
perty Act, the judgment-debtor’s interest could be lawfully brought to 
sale in executign of a decree, for rent by the mortgagee. The plaintiff 
purcliased in execution of that decree, and neither the judgment-debtor 
nor the judgment-creditor can dispute the title which he obtained by the 
purchase. The only question remaining is — can the other co-sharers in the 
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house be allowed to dispute the title of the aiiction-inirchasei', the plain- 
tiff, uiidev these circuTiistaricos Tl)o other co-sharers had no interest 
in the share sold. As between the parties interested in that sliare and 
the auction-purchaser the question is concluded by the decisions of 
the Courts ot Revetiue. In our opinion the other co-shaiers in the house 
cannot, in tliis suit for r):trtition. be hoanl to say that tlio plaintiff has not 
got that title by the auctirm sale which neithei' the judgment-debtor nor 
the judgment-creditor could dispute. 

have been leCerred to S»th}(vtn/>fnit v. MuthusamI (1). Dnrwniun 
V. Anantha Id* and \ ufiipsir.nui \. IJa/)Ui/if:i (8). The facts of those cases 
were not similar to the ))ivsent. 

e allow this appeal witli costs in all Courts; and we remand this 
case under s, ohd ot the Code of Civil Procedure to the first Court to be 
disposed of according to law. 

The issue raised rn ihe question of tsin/.ir:i has alreadv been decid- 
ed and is not open. 

Appt-nl (h'crii'fj nm] cnusv reuiandi'd. 
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Before Hir John Kdue. Kf., Chief Junher, and Mr. Justice Bleuucrhissett. 


NAK{qn:i>i Bhagat iPlaiutiff) v. Nakciipdi Misp and othkiis 

(Defendants). (Idth April. 1896.) 


MorUjafie bit tenant al ii ved mb's - Ejectment «t mort>ui/ior biiznmindnr ^Suit/or redemr,. 
tion arjain^t }n< t tijt{<jce in / •■''•.-'.ssica ot tbe niortnoijed /nnpt rtif. 

The rule of law which prohibits a niortcnfiee or tenant IrriHi digput.in;^ hi.s 
mor(tT:iRor’.< or landlord’s tii)»-dr>e9 nor, tar the mortgagee or tenam from .show- 
ing thar. the riiK. of his mortgagor or landlord under which he entered h«8 deter- 
mined. 

Hencewhere a t-mant .atfixed rates, who. having mortgaged hi.s fixM rate holding 
bv a usufructuary mortgage and put the mortgagee in po.s'-cssion. was ejected 
by tho zainindar, suhscjjuently sued the morigagee, who b.id renuined in pos- 
session alrc-r his mortgagor’s ejectment, for redemption, it was hold that tho 
mortgagee eould plead successfully that the mortgagor’s intere.st in the bolding 
had determined i>y tbo ejectment of the mortgagor. 

[R-. 11 C.P.L.R. 5 : D . -2 N L.K 


This was a suit for possession of certain zaniindari property by 
redemption of a mortgage made in 18-38 by the then tenant of tiie land, 
Ram Charan, in favour of one Kam Nawaz Misr, the ancestor of the 
principal defendants. The plaintiff was the purchaser of the mortgagor’s 
rights from Musamrnat Anupi, the representative of tlie original mortga'^or. 

Tlie principal defendants pleaded that in 1872 tlie rights of the mort- 
gagor under the mortgage in suit liad been o.Ktingiiished by the ejectment 
of the then mortgagor. Palakdhari, by the zamindar, and that, so far as 
the portion of the land in suit which was held by them was concerned 
they had since the ejectment of Palakdhari held it as tenants of the 
zamindar and not as mortgagees. 

Second Appeal, No. 116 of 1891, from a decree of Rai Kishan Lai, Sub^dinate 
•Judge of Ghuzlpur. dal efi tbo ‘ilth November 1893. reversing a decree of Maulvi Syed 
Abl'as All, Additionil Muosif of Korantadih. da'e i the 30th June 1893. 

(1) 12 M. 325. (2) 14 .M. 74. (3) 16 M. 43G. 
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Ifc appeared that in 1871 the zauiiudar had sued Palakdhari for 
aiiears of rant, and in that suit a compromise was effected by which 
1 alakdhari agreed to pay up the arrears within a year's time. The 
payment was not made, and in 1872 Palakdhari was ejected and formal 
possession given to the zamindar. Tlie mortgagees however were not 
ejected at the same time. A suit was [330] subsequently brought 
against them hy the zamindar, which was compromised, the mortgagees 
gi\ing up a portion of the property in suit and acknowledging themselves 
to be tenants of the zamindar and not mortgagees. 

The Court of first instance (Munsif of Korantadih) gave the plaintiff 
a decree for a small portion of the land claimed, which it found had been 
throughout m the possession of the mortgagees, as such, and not as 
tenants of the zamindar. The plaintiff appealed. 

The lower appellate Court (Subordinate -Judge of Ghazipur) found 
that inasmuch as Palakdhari s rights, both as tenant and as mortgagor, 
had been extinguished by the ejectment proceedings taken in 1872, "the 
plaintiff had no right of redemption in respecD of any of the lands in suit. 

It accordingly dismissed the plaintiff's claim in toto. 

Tlie plaintiff thereupon appealed to the High Court. 

Mmishi Jicala Prasad, for the appellant. 

Munslii Gobind Prasad , for the respondent. 


JUDGMENT. 

Edge, C. J., and Blennerhassett, J. — This was a suit for the 
redemption ol a mortgage. The plaintiff had been a tenant at fixed rates 
of ceitain land. \\ hilst he was such tenant he granted the mortgage of liis 
fixed rate holding now sought to be redeemed. It was a usufructuary 
mortgage, and possession was given to the mortgagee. Afterwards the 
tenant at fixed rates became in arrears in payment of his rent. A decree 
for arrears of rent was obtained against him under Act No. X of 1859. 
The decree was obtained on a compromise, and was made in accordance 
with the terms of the compromise, and the terms were that the tenant at 
fixed lates should have twelve months within which to pay up the arrears, 
otherwise he should be ejected. On the expiration of the twelve months, 
viz., it) M:i> 1872, the tenant at fixed rates had failed to pay the arrears 
decieed, and thereupon the zamindar, decree-holder, proceeded against 
the tenant at fixed rates and ejected him under Act No. X of 1859. The 
CoUector of the district made an order of ejectment, and on the 12th of June 
18t2,[331] formal possession was given to the zamindar, landlord, decree- 
holder. It appears that the usufructuary mortgagee was permitted by 
the zamindar to continue in occupation of a portion of the lands, and seve- 
ral years after, when the zamindar sought to eject the mortgagee, it was 
lield that as to a portion of these lands the mortgagee had acquired a right of 
occupancy. We presume that the mortgagee had been in occupation for 
more tlian twelve years after the proceedings in ejectment had determined. 

On tliese facts the mortgagor now seeks redemption of the mort- 
gage. it being contended on his behalf that as his mortgagee was put into 
possession hy him under the usufructuary mortgage and is still in possession 
of a portion of the property mortgaged, the mortgagee cannot deny the 
mortgagor’s title and cannot assert that a mortgage is not still continuing 
and capable of being redeemed, and cannot dispute that if there is redemp- 
tion of the mortgage the plaintiff is entitled to be reinstated in possession 
hy the defendant-mortgagee. The suit is really one by which a former tenant 
at fixed rates, who was ousted in 1872 from his tenancy, and whose tenancy 
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then detennmed, seeks to be again placed in possession of the lands or 
some portion of them, on a contention that, as his mortgagee is still in 
possession, his tenancy at fixed rates was reinstated or continued. As 
a general rule, neither a mortgagee nor a tenant can dispute his mort- 
gagor s 01 landlord s title unless tliat title has determined. If the title of 
the mortgagor in the one case or of the landlord in the other lias 
determined, the mortgagee or the tenant Ciui show that the title under 
which he entered has determined in fact and in law. Now the tenancy 
at fixed rates undoubtedly determined on tiie ejectment in June 1872 and 
it IS needless to observe that in tliis case no now tonancv at fixed rates 
could possibly have been created. What the tenant at fixed rates had 
done by the mortgage was tliatby granting that mortgage ho gave to the 
mortgagee a right to go into occupation of tiie fixed rate holding. He did 
not transfer ins riglit of tenancy. When the mortgagor's title determined 
the usufructuary mortgage, so far as it depended on tliat title, determined 

fono zamindar allowed .the [332] mortgagee after 

1872 to continue in possession and pay rent to him direct did not keep 
ahve the tenancy at fixed rate^ of the mortgagor which had already 
determined, and it did nob create in favour of that mortgagor any right of 

case is similar to that of a landlord who ejects 
hi8 tenant, the tenant having sublet. If the suh-tenant’s title depends 
upon his immediate lessors title, it falls to the ground with that lessor's 
title : but the landlord is not hound to eject the siih-tenant. if lie prefers 
to keep him on as a tenant and to allow him to atiorn to himself. 

The first Ctjurt decreed the claim in part. The lower appellate Court 

dismissed the suit entirely. This is the plaintiff’s appeal. We dismiss 
the appeal. 

Appeal dismissed. 


18 A. 332 = 16 A.W.N. (1896) 91. 

APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice, avd J/r. Justice Blenner- 

liassett. 


MiHIN LaL AND OTHEItS (Defendants) v. iMTUZ AlI AND OTHEKS 

(Plaintiffs).*' [I4th April, 1896.] 

procedure — Parties — Appeal — Civil Procedure Code, .s. S2— Party added in appeal who 
tvas not a party to the suit nor a reprcsentaiit e of such party. 

When a Court bearing an appeal is of opinion that a person not a party to the 
suit and not entitled to be brought on the record in a representative capacity 
should be a party lo the record, its proper course is to remand the case to the 
Court of first instance, and to direct that Court to bring on tbo particular per- 
son as a defenianv. or as a plaintiff if he consents, give him time to fiJo bis 
slatemt nt and opportunity to produce his evidence, and try the issues raised 
between him and the opposite xidc. 

CP., 1 L.B R. 252; 2 L B.R 277 ; 1 S L.R. 90(91) ; R., 23 A. 1G7; 32 C. 483 (492) ; 69 
P.R. 1900 = 118 P.L.R. 1900.) 


The facts of this 
Court. 


case sufficiently appear from the judgment of the 


Second Appeal, No. 146 of 1894, from a decree of Maulvi Muhammad Anwar 
Husain, Subordinate Judge of Parakhabad. dated the 19th November 1893, confirming 
Pandit Raj Nath Sahib, Munsif of Parakhabad, dated the 19th December 
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Civil. 

18 A. 329 = 
16 A.W.N. 
(1896) 90. 
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Babu Sati/fi Chanclar 'Mii'kcrji, for the appellants. 

Pandit Sundar Lai, for the respondents. 

JUDGMENT. 

Edge, C.J.,and Blennerhassett, J.— The plaintiffs brought their 

suit for possession and for damages. They made certain nersons defendants. 
The plaintiffs obtained a decree. The defend- [333] ants to the suit 
apreiled. In the appellate Court the Judge, considering that one Mihin 
Lai should be a party to the appeal, made him a party to the appeal as a 
defendant-appellann. He had not before been a party to the suit. The 
Judge delivered a judgment in which he found all the issues against the 
defendants-appellants including Mihin Lab This appeal is from the 
decree founded upon that judgment. Mihin Lai is one of the appellants. 
It turns out on examination of the record that no decree was made as 
against Mihin Lai in the Court below. He consequently had no right of 
appeal from the decree below, and his appeal must be dismissed. There 
is nothing in the appeal of the other appellants. The fact of Mihin Lai 
being made a party in tiie Court below did not prejudice them. The 
appeal so far as it concerns the other apoellants must be dismissed. 

Befoi'e disposing of tliis appeal, we think it right to say that a person 
who has been a stranger to the suit in the Court of first instance ought 
not to be brought on to the record of an appeal, unless he is brought on as 
a representative under the sections applying to the bringing on to the 
record of a representative in case of the death of a party to the suit or 
the devolution of title. When an appellate Court thinks it is necessary 
to have as a party before it in appeal a person not appearing in a represent- 
ative capacity and wlio is not a party to the suit in the Court of first 
instance, the appellate Court should, in our opinion, remand the case 
to t he Court of first instance, direct that Court to bring on the parti- 
cular person as a defendant, or as a plaintiff if he consented, give him 
time to file his statement, and opportunity to produce his evidence and 
try the issues raised between him and the opposite side It was the 
intention of the Legislature that in cases which might go in second 
appeal to the High Court, or which might go to Her Majesty in Council 
the parties to tlie suit should liave the benefit of their issues of fact and 
of law being tried by two Courts. In the present case, if the decree below 
bad been made against Mihin Lai he would have had the benefit of the 
decision of only one Court on the facts, as by reason of s. [334] 584 
and s. 585 of the Code of Civil Procedure this Court could not in second 
appeal try the issues of fact. 

This appeal is dismissed with costs. 

Appeal dismissed. 
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18 A. 334 = 18 A.W.N. (1896) 82. 

APPELLATE CIVIL. 

Before Sir John Edfje. KL, Chief Justice, and Mr. Justice 

Dlcnnerhassett. 


Muhammad Baksh and othuus {PUmtiffs) o. Man\ and 
OTHERS [Defemlants):'' [l7th April. 1896.] 

Occupajicy tenant Partition — Right of joint occupancy-tenants to partiiion^Civil and 
Revenue Courts — Jurisdiction. 

Held that a joint occupancy-toodut is entitled to auc for, and a Civil Court is 
competent to graut a decree for partition of the joint occup.ancy-bolding, though 
It the zamindar is not made a party to the suit for partition, such decree will 
not affect the mutual rights and liabilities of the zamindar and the occupancy, 
tenants as they stood prior to the partition. Sundar v. Parbali (!) Barinn v 

Nash (*2), Ooniesh Chunder Shaha v. Mn7iick Chufider bonick (3) and Bhaax v* 
Otrdhari (4) referred to. ^ 


The facts of this case, so tar as they are necessary for the judgment 
of the Court, appear from the judgrneut of the Court. 

Pandit Madan Mohan Malavii/a, for the appellants. 

Mr. Abdul Rauof, for the respondents. 

JUDGMENT. 

Edge, C.J., and Blenneuh.VS.sktt, J.— The plaintiffs in this case 
sought a decree for partition of an occupancy-holding. The plaintiffs and 
the defendants wore co-sharers in the holding. It has been found that they 
were joint tenants of the holding. The zainindar was not a party to the 
suit. The suit was brought in tlie Court of the Munsif of Muzaffarnagar, 
who decreed tlio claim. On appeal, the Judge of Saharanpur dismissed the 
suit, being apparently of opinion that joint tenants of an occupancy- 
holding could not obtain partition. The plaintiffs have brought this 
appeal. 

Mr. Malaviya, for the appellants, has contended that all joint tenants 
are entitled as of right to partition. He has relied upon a dictum of thei 
Lordships of the Privy Council in the case of [335] Suiidar v. Parbati (l) 
That was a case of Hindu widows being in possession. It was question- 
able, so far as appears from the report of that case, whether they had any 
wfcle except a possessory title. One of the widows sued for partition. 
Their Lordships made a decree for partition, saying that “ it is impossible 
to hold that a joint estate is not also partible.” Mr. Malaviya has also 
contended that, at least since the time of Henry VIII, joint tenants and 
tenants in common and persons jointly entitled to an interest for years in 
lands had been entitled in England to obtain partition, and that where the 
tenants for years, for example, seek partition, it is not necessary that the 
Jandlord or owner in fee should be a party to the suit. Of couiseon the 
latter point Mr. Malaoiija is referring to cases in which no express covenant 
against partition or sub-division is contained in the lease. Mr. Malaviya 
has relied on the decision of the Vice-Chancellor in Baring v. Nash (2), 
Ihere it was held that the plaintiff, who was entitled under an indenture 

of 1894, from a decree of U. Bateman, Esq,, District 
1 S* Saharanpur. dated the 28th November 1093, reversing a decree of Maulvi 
•Ula Bakhsh, Munaif of Muziffarnagar, dated the 13th December 1893. 


U1 16I.A. 106. 
18) 8 W.R. 128. 


(2) I Vesey and Beamea 651 . 
(4) 15 A.W.N. (1896) 143. 
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18 A. 834 = 
16 A-W.H. 
(1896) 82. 
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1896 of assignment of the remainder of a term of five hundred years commenc- 
APRIL 17. ing in 1740 to one undivided tenth part of certain premises, was entitled 

to a decree for the partition of his share against the defendants, who were 

Appel- respectively entitled to seven-tenths of the same premises, and that without 
LATE making the reversioner a party. Sir Thomas Plumer in delivering judg- 
ClVIL. ment said (at p. 554): — “ It is clear the absolute owner of a tenth part 
— may compel the owners of the other nine to concur with him, and there 
18 A. 334 = would be no objection from the minuteness of this interest the incon- 
16 A.W.N. venience, or the reluctance of the other tenants in common, if no objection 
(1896) 82. could be taken to the plaintiff’s title ; partition being a matter of right ; 

whatever may be the inconvenience and difficulty.” Now the question 
is as to whether the reversioner was a necessary party. Sir Thomas Plumer 
said (p. 555) : — “ The question is whether the lessee for years of one-tenth 
part has the same right and equity against the owner of the inheritance of 
that tenth : and clearly the lessee has not tlie same right to compel that 
owner to concur. As between the lessee and the remainderman in fee 
[336] tliey are not as tenants in common. They between them represent 
the absolute interest in that tenth part, but each has a separate, independ- 
ent interest, and the proceeding of the one can neither avail nor bind the 
other. .Vs the owner of the inheritance therefore cannot be compelled to 
join at the instance of the lessee, a permanent partition cannot take place, 
if the owner of that tenth part will not concur. If therefore he was a 
partv no relief could be prayed against him : nor would lie be bound hy 
the partition, or any right of his precluded to consider the freehold 
as undivided notwithstanding any division of the temporary interest. 
For that purpose the owner of the inheritance of this share is not a 
necessary party.” That case is a high authority showing that in 
order to grant partition as between joint tenants of a holding it 
is not necessary that the landlord should be a party to the suit, 
and further that the decree which might be made for partition as 
between the joint tenants, and which would be ‘binding and effective 
as between them, would not bind the landlord or affect his rights 
as landlord : that is to say, that it would not split up, so far as he 
was concerned, the holding or the rent payable to him or his remedies for 
the non-payment of the full rent of the whole holding and for the eject- 
ment of the tenants from the whole in case the full rent was not paid. It 
is quite true that, prior to the Statute 31 Henry VIII, Cap. I, tenants in 
common and joint tenants could not compel partition intei- se, and prior 
to the Statute 32 Henry VIII, Cap. XXXIT. persons holding limited 
interests for life or years could not compel partision inter se. However, 
although the right to obtain partition in this case, if it had originated in 
England, might have depended upon Statute 31, Henry VIII, Cap. I, still 
it may be inferred from tlie dictum of their Lordsliips of the Privy Coun- 
cil to which we have referred that the liolders of a joint estate in India 
are entitled to enforce partition. In Oomesh Chmder Shaha v. Manick 
Ghunder Bonick (1). the High Court at Calcutta granted partition between 
shikmidars who held under the zamindar. In the case of Bhagi v. Gird- 
hari (2) it was held, and [337] we think rightly, that there is nothing to 
prevent the members of a joint Hindu family in possession as such joint 
family of an occupancy-holding from obtaining partition of their shares 
in such holding inter se from a Civil Court, though, if the zamindar be 
not made a party to such suit for partition, the decree therein will nob 

(2) 15 A.W.N. (1895) 143. 


(1) 8 W.R. 128. 
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affect the joint liability to him ot tlio occupancy tenants. The subject 
of the right ot obtain partition is exhaustively ilealt with in cliauter 
\IY of tlie secontl I*jnglish edition ot Story’s Eiphty Jurispru- 

dence. 

On the other hand, it has been contended by Mr. AMhI liaoof tUnt 
it is contrary to the policy of the Land Revenue Acts tliat there sliould 
be such partition as that souglil in this case, and that in any event a 
Civil Court has no jurisdiction. We may observe that the case of Oonie-'^h 
i/hundei' bhahu v. Manick Climtdrr lionick (1) was decided several years 
before Act No. XIX of 18?J was^ passed, and, if it was the intention ot 
the Legislature that there should be ?io right of partition between joint 
tenants ot occupancy or other lioldin^s in a uiahitl, wo should liave 
expected that tlie Legislature would so have pj'ovided ; hut it has nob <lone 
so. The partition which is reserved hy Act N<j. XIX of 187:1. for the 
exclusive jurisdiction of the Courts of Revenue is the uerfect or imperfect 
partition oi s. 107 of that .\ct. Now wliat is sou^iht here is not the 
partition or tlie division oi a nvihal into two or more inahuls, nor is it the 
division o) any property into two or more i)roperties jointly responsible 
for the revenue assesse 1 on tlie whole. The uai'tition here sought is there- 
fore not a partition reserved for the jurisdictiot) of the Courts of Revenue, 
Further, it does not appear to us tliat on the Courts of Revenue was 
conferred any jurisdiction to make such a jiartition as is here sought. 
That being so. and if there does exist the riglit to nave partition in this 
case, s. 11 ot tlie Code of Civil Procedur<i confers the jurisdiction to give 
a decree in accordance witli tlie right in this case on tlie Civil Court. 

[338] In our opinion the plaiiuitfs were entitled to the decree for 
partition which tliey olitained from the first Court, but the partition will 
not affect the rights of the /.amindar, nor will it have the effect of appor- 
tioning the rent as between tliese parties and him. He will he still 
entitled to the same riglits in respect of this occupancy-holding as if no 
partition had been decreed. The partition will mei'ely affect the rights of 
the parties to this suit inter se. 

We allow this appeal with costs in this Court and in the Court below, 
and restore and aflirni the decree of the first Court. 

Appeal decreed. 

18 A. 338 = 16 A.W.N. (1896) 92. 

A1'PELL.\TE CIVIL. 

Btjore Sir John Edge, Kt., Chief Justice, ami Mr. Justice Blcnncrhassett. 


Sri Ram and othkhs (Defendants) v, Kesri Mal (Plaintiff)^ 

[‘21st April, 1896.] 

Act No. Ill of 1877 (Indian Registration Act), s. 17, clause (n\— Mortgage —Receipt 
inirporting to extinguish mortgage— Receipt only covering interest oj one co-nicrtgagee 
'—Registration. 

The provisions of s- 17, cl. (u) of Act No. Ill of 1877 do not apply to a receipt 
which purports to exlinguish not the entire morigage but only the rights under 
the mortgage of one of two joint mortgagees. 

IRel., IG Ind. Gas. 179 (180) ; R., 34 A. 528 (529) = 10 A.L.J. 25.] 

* Second Appeal No. 175 of 1894, from a decree of E. O. E. Legatt, Esq., Additional 
•strict Judge of Sahatanpur. dated the 2lpn December 1893, reversing a decree of 
aiSanwal Singh, Additional Subordinate Judge of SaUaranpur, dated the 8tb Sep- 


1896 

APRIL 17. 

Appel- 

late 

Civil. 

18 A. 334 = 
16 A.W.N. 
(1896) 82. 


(1) 8 W. R. 128. 

931 


18 All. 339 INDIAN DECISIONS. NEW SERIES [Yol. 

1896 This was a suit for sale oo a mortgage. 

APRIL 21. One Af^al Husain had borrowed Rs. 1,000 from Sri Ram and Ramji 

Mai jointly under a registered mortgage deed, the shares of the mortgagees 

Appel- being ^ and f respectively. Afzal Husain sold the mortgaged 

LATE property to Sri Ram and certain otlier persons. Subsequently Ramji Mai 
Civil, assigned his rights and interests in the mortgage to Kesri Mai, the 

present plaintiff. Kesri Mai, not having received the amount due to him» 

18 A. 338= sued to recover the same by sale of the mortgaged property. He made 
16A.W.N. Afzal Husain, the original mortgagor, Sri Ram and his co-vendees, and 
(1896) 92. Jtamji Mai parties to the suit. 

Afzal Husain pleaded that the assignment of the mortgage had 
been made with the knowledge of Ramji Mai. The defendants vendees 
pleaded that they had paid off Ramji Mai, and tendered [339] in evidence 
a receipt given ])y him for his share in the mortgage. Ramji Mai admit- 
ted the assignment to the plaintiff and the receipf; of consideration for the 
assignment, but alleged tliat his share had never been paid off by the 
assignees of Afzal Husain. 

The Court of first instance (Additional Subordinate Judge of Saha- 
ranpur) found tliat the receipt produced by the defendants assignees was 
a genuine and valid receipt, and that it was admissible in evidence, and 
accoi'dingly dismissed the plaintiff’s suit. 

The plaintiff appealed. The lower appellate Court (Additional Judge 
of Saharanpur), finding that the receipt in question was not admissible in 
evidence, and tiiat there was no oral evidence sufificient to establish the 
fact of payment to Ramji Mai, decreed the plaintiff’s claim. 

The defendants thereupon appealed to the High Court. 

Mr. T. Conlan, for the appellants. 

Pandit Sundar Lai, for the respondent. 

JUDGMENT. 

Edge, C.J., and Blennerhassett, J. — This was a suit for sale 
brought by the assignee of a mortgage. The mortgagees were Sri Ram and 
Ramji Mai. The defendants mortgagors pleaded payment. In order to 
prove payment of part of the mortgage money they produced a receipt 
which purported to be a receipt of Ramji ^lal for his share of the mortgage 
money. It was objected that the receipt should have been registered under 
section 17 of Act No. HI of 1877. The mortgage was for over Rs. 100. The 
Subordinate Judge held that clause (n) of section 17 applied, and that the 
receipt was exempt from registration. The District Judge in appeal lield 
tliat the receipt purported to extinguish the mortgage, and consequently 
was not within the protection of clause (n). There being no other evidence 
of payment of this particular sum, he decreed the plaintiff’s suit._ 

What the receipt purports is this. It purports to be a receipt in full 
for Ramji Mai’s two-thirds share of the mortgage money. It shows that 
there was another person interested in the mortgage and another share 
unaccounted for by the receipt. That receipt standing alone, and without 
any evidence except evidence that it [340] 

MhI, would not have supported a plea that the mortgage had been dis- 
charged by payment. It would have supported a plea,^ if it was a genuine 
receipt, as to which we express no opinion, that Ramji Mai’s interest in 
the mortgage had been extinguished by payment. Clause fn) does not 
say " when the receipt does not purport to extinguish tlie mortgage, or the 
interest of any mortgagee in the mortgage.” The words are— when the 
receipt does not purport to extinguish the mortgage," For the purposes 
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of clause (n) extraneous evidence cannot I>e looked at : the receipt cominfi 
within clause («) was admissible in evidence without rej'istration. 

We set aside the decree of the lower appellate Court, and remand 
this case under s. ofkj of the Code of Civil l*rocedure to that Court to be 
disposed of on tlie merits. The costs of this appeal will abide the result. 

Apjiral (h'Cicid. 


1896 

April 21, 

Appel- 

late 

Civil, 


18 A 340 |F.B.)= 16 A.W N. (1896) 95. 

TUId. HliNCli. 


18 A. 338 = 
16 A.W.N. 
(1696) 92. 


Before. Sir John Edeje, 
Blan\ Mr. Jii.stii-r 


h'(., Chief Justice. Mr. Justice Knox, Mr. Justicf 
Baufiji, Mr. Justice .{ihuinn and Mr. Justicr 
JJlenuerhti.sseH. 


A.IUDHIA JiAI AND ANDTlIIiH {Difendants) V. P.VH.MKSHAH RaI AND 

UTHUKS {Plaintiffs). [23rd April, IbGb.l 

Jurii>dictio)i — C'iri/ and Ilcvenur Comls — Hiixt for n decree for maintenance of possession 
(15 tenants at jued rates — Hct *Yo Xll oj IMSI LVor ///- Provinces Rent Act), 
5.95 (aj— .Vo. XIX t>( 1^7■^ {Xorth.W’estern provinces Land Revenue Act), 
s. 2 ii. 

Tho pUiiitiO^ sued In a Civil Coma allcRinp; thi^t they were tenants at fixed 
rates o( a cultivator)’ holdinf' and that at the settlement the settlement r lticet 
bad entered the defendants in tltn village papers as the tenants at fixed rates and 
tho plaintifTs merely ns mortgagtcis, and ib-.y usked for a decree for mainleiiance 
of possession “ invalidating the proceeding of filling up the columns at the recent 
'settlement. ” 

Held by the Full Bench (BANDH il, J., dubitante) that tho suit so framed was 
not within (he cognizance of a Civil Court. 

[F.. 1 A L.J. 703 ; R.. 20 A. 258 (2fiD ; 20 A. 520 ; 1 A.L J. 9 (141; D., 19 A. 452 (454). 
20 A. 241 : 23 A. 481 (483).] 


The facts of this case, so far as they are necessary for the purposes 
of this report, appear from the judgment of the majority of the Court. 
[341] iMunsbi Gobind Prasad, for the appellants. 

Munshi Jioala Prasad, for the respondents. 


JUDGMENT. 

Edge, C.J.. Knox, Blaik, Aikman and Blennbkhassett, JJ. — 
The plaintiffs alleged in tlieir plaint that they were the tenants at fixed 
rates of a cuicivatory holding ; that at the settlement the Settlement Officer 
had entered the defendants as the tenants at fixed rates of the holding and 
had entered the plaintiff's simply as mortgagees, and they asked for a decree 
for maintenance of possession “ invalidating the proceeding of filling up. 
the columns at the recent settlement.” We may observe that there was 
R party who had considerable interest in the determination of this 
question, namely, the zamindar, who was not made a party to the suit. 
He certainly would be entitled to be heard on the question as to who 
was and who was not his tenant of the holding, and indeed on the further 
question as to whether, if the plaintiffs were tenants of the holding, 
they were tenants at fixed rates. He has not been made a party to the 
suit. However we do not dispose of this appeal on the ground of his 

absence. 

4 

' Second Appeal No. 644 ol 1698. 
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The plaintiffs brought their suit in the Court of the Munsif or Ghazi- 
pur, who gave them a decree. The defendants appealed. The Subor- 
dinate Judge in appeal confirmed the decree of the first Court, and from 
that decree the defendants have iDrouglit this appeal. It has been referred 
to the Full Bencli. 

At tlie settlement the Settlement Officer, rightly or wrongly, entered 
tlie defendants in the kbasra as the tenants at fixed rates of the holding 
in question, and he entered the plaintiffs simply as moi’tgagees of that 
holding. 

The preliminary question which we liave to decide is whether the 
Civil Court had any jurisdiction to entertain this suit. The object of the 
suit was to obtain a direct or indirect declaration that the plaintiffs and 
not the defendants were the tenants at fixed rates of the holding in question 
and that the plaintiffs’ title was not that merely of mortgagees. 

Now ordinarily the Civil Court is the Court which has the juris- 
diction to grant declarations of title. The Court of Eevenue, no doubt 
[342] has in certain cases jurisdiction to grant what is in effect a declara- 
tion of title, that is, as to the status of a tenant in cases arising under 
s. 10 of Act No. XII of 18S1. Under s. 11 of the Code of Civil Procedure 
the jurisdiction is conferred upon Civil Courts of liearing and determining 
all civil suits, except in those cases which are removed by Acts of the 
Legislature from the cognizance of Civil Courts. We pointed out in a 
recent judgment the inconvenience, to say the least of it, of the Legislatui;e 
allowing any doubt to exist as to the jurisdiction of Courts created by the 
Legislature, and we also indicated the evils which had arisen and still 
exist from the uncertainty as to whether the Civil Courts or the Courts of 
Eevenue have the exclusive jurisdiction in certain cases relating to title. 
We need not go again over that ground. 

It appears to us in the first instance that if a Civil Court exercised 
jurisdiction in this case by declaring that the plaintiffs were, and the de- 
fendants were not, the tenants at fixed rates of the holding in question, it 
would be exercising a jurisdiction which s. 241 of Act No. XIX of 1873, has 
prohibited the Civil Courts from exercising. If we declared that the plaintiffs 
were the tenants at fixed rates of this holding, and that the defendants 
were not the tenants at fixed rates of the holding, we should be deter- 
mining that the plaintiffs held a certain class of tenancy in the holding 
and that the defendants held no class of tenancy in the holding. The Act 
is ratlier obscurely worded. Take, for example, a case which might arise 
in whicli a Civil Court had the rival claimants to a holding before it, the 
plaintiffs alleging that they were tenants at fixed rates and that the defend- 
ants had nothing to do with it, the defendants, on the other hand, alleging 
tliat the plaintiffs were trespassei’s without any title, and that they, the 
defendants, were tenants at fixed rates. In that case, if the Civil Court 
had jurisdiction to entertain the suit, it would be necessary, the entire 
status of each side being denied by the other, for the Civil Court to ascer- 
tain, if it were to give the plaintiff a decree at all, what was the status of 
the plaintiff ^yith regard to the holding. The Civil Court if satisfied, for 
example, that the plaintiff was an occupancy tenant whose right of occu- 
l)ancy [343] had arisen, not under s. 6 of Act No. XII of 1881, but under 
s. 8 of that Act, could not make a declaration that the plaintiff, although the 
tenant of the holding, was, w’hat he claimed to be, the tenant at fixed i-ates 
of the holding. In that event if the Civil Court interfered at all, it would 
be dealing with a subject for the Court of Revenue or the Settlement 
Officer and excluded from the cognizance of the Civil Court. 
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Looking afc the caso from another ])oint of view, we have also arrived 
at the same conclusion that the Civil Court has no jurisdiction in this 
case. It is quite clear that either of the parties, plaintiffs or defendants, 
or both, in this suit, would be entitled to make an application under s. 10 
of Act No. XII of 1881, to have the class of their tenancy determined. 
It is true that witliin the four corners of tlio Act, tliere is no provision in 
such a case for bringing several rival claimants to such a determination 
before tlio Court of Revenue. The landlord would of course be a necessary 
party^to any application under s. 10. However, by s. 211 {d) of Act 
No. XII of 1881, the Local Government is empowered to make rules 
consistent with tlie Act as to tlie procedure to bo followed on all applica- 
tions under s. 9o of the .\ct. Under these powers tlie Local Government 
did make a rule by which the procedure prescrilitid by Chapter VI of the Act 
should be followed as far as it could be made applicable in all applications. 
S. 112-A is in Chapter VI of that Act, and under that section the Court of 
Revenue in a suit may add the name of any person, as a plaintiff, if sucli per- 
son consents, and consent or no, as a defendant , w hose presence before the 
Court may lie necessary in order to enable tlie Court offeidually and com- 
pletely to adjudicate upon all questions involved in tlie suit. The effect of 
that rule appea* s to us to he that if these iilaintiffs, for example, liad madean 
aiiplication under s. 10 of Act No. XII of 18S1, to tlie Court of Revenue, 
the Court of Revenue, if it was aware that tlie defendants were adverse 
claimants, might make an order adding these defendants as respondents to 
the application. What tlie Legislature intended sliould ho the result, or 
how that result should be dealt with, if a fraudulent [344] and collusive 
application on the part of a person not a lonaiit, but; wlioin the zamindar 
was willing to have as a tenant, were made in a Court of Revenue, and 
the Court of Revenue in ignorance that there was rival claimant made an 
order determining that tlie applicant, who in such case presumably had 
no title, was a tenant at fixed rate.s o;' any other class of tenant, we do 
not know. 

It appears to us that s. 95 (ai of Act No. Xll of 1881, also prohibits 
the Civil Court from taking cognizance of this suit. It is to be hoped that 
the Legislature may at an early date by legislation remove the doubts 
which have hitherto existed as to the jurisdiction of Civil Courts and 
Courts of Revenue, on questions of this nature, and lay down a clear line 
of demarcation between tlie jurisdiction of Civil Courts as Courts of 
original jurisdiction and Courts of Revenue. We allow this appeal and 
dismiss the suit with costs in all Courts. 

Banerji, J. — I have considerable hesitation in accepting the view 
adopted by my learned colleagues in this case ; but having regard to the 
desirability of legislation of the nature suggested in a recent Full Bench 
case fS.A. No. 543 of 1893 ; supra, p. 59 L), I do not deem it proper to 
record a dissentient judgment. I therefore agree in tlie decree proposed. 

Appeal decreed. 
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18 A. 3« = 16 A.W.N. (1896) 87. 

APPELLATE CIVIL. 

Before Mr, Justice K?iox, Mr. Justice Blair and Mr. Justice Aihrnan. 


Lachmi Narain [Decree-holder] v. JWALA Nath {Judgment-debtor] 

[28tb April, 1896.] 

Execution of decree-Decree ambiguous— Reference to pleading in the suit to ascertain 
meanxng of the decree 

Where a decree is in its terms ambiguous it is competent to the Courtexecut- 

ing it to refer to the pleadings m f.he suit in which such decree was passed to 

ascertain its precise meaning. Muhammad Sulaimnn v. Muhammad Far(l) 

distinguished. Jawahir Mai v. Kistur Chandm and Robinscmv. Duleep 
referred to. r •nn \ t 

[R., 29 M. 84 = 16 M.L.J. 50 ; 5 A-L-J. 742 = A.W.N. (1908) 257 ; 10 P.L.R. 1904.] 

The facts of this case sufficiently appear from the judgment of 
the Court. 

[345] Babu Durqa Charan Banerji, for the appellant: 

Munshi Gobind Prasud, for the respondent. 

JUDGMENT. 

Knox, Blair and Aikman, JJ. — The parties to this second appeal 
are Lachmi Narain, a decree-holder, who is appellant, and Jwala Nath, 
judgment-debtor, who is respondent, Lachmi Narain took out proceed- 
ings in execution of a decree which he had obtained on the 31st of 
August 1892. The decree was one which had been confirmed by an 
appellate Court and also by this Court, before which it came in second 
appeal. The attempt to obtain execution was resisted by the respondent 
on the ground that the decree as framed was defective and incapable of 
execution. 

Apparently when the objection was first raised the defects which were 
alluded to were that no mention was made in the decree of the inohalla 
and of the name of the kasba in which the property, the subject-matter 
of execution, was situate. The decree ran as follows : — " It is ordered 
and decreed that the plaintiff's claim for demolition of the sehdari with 
t ^3 ^ ^3 ^3 ^3 3.n t on the chabutra, with the exception of 

relief (i), in so far as it relates to the joint property, be decreed ; that a 
perpetual injunction be issued to defendant prohibiting him from making 
interference with plaintiff in respect of the land shown in ‘ Multani ’ colour ; 
that the plaintiff shall get costs in proportion to the claim for demolition 
of the sehdari and chabutra, and the defendant shall not get any costs, 
and that the rest of the claim be dismissed. 

(Subject of decree.) 

“ Demolition of the sehdari with the walls built by defendant on tlie 
chabutra. Issue of a perpetual injunction prohibiting the defendant from 
interfering with plaintiff in respect of the land measuring 16 sq. yards, 
i.e., 2i yards in breadth east to west and 6 yards 8 girahs north to south 
in length, adjacent to the wall of the house of Deoki Prasad, shown in the 
map in 'Mtdtani' colour. The plaintiff will continue as before to have 
passage and allow the water of his houses to How as before on the land 
measuring 20 sq. yards 10 girahs, z.e., 3 yards 12 girahs in breadth east to 

* Second Appeal No. 230 of 1896. 

(1) 6 A. 30, (2) 13 A. 343. (3) L.R. 11 Oh. D. 798. 
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[ 346 ] west and 5 yards 8 girahs in length north to south. The rest of 
the claim dismissed." 

The Munsif before whom tlie objections were raised disallowed them. 
The learned Judge iu appeal held that the decree in its present form was 
vague and uncertain and incapable of enforcement. 

In second appeal before us it is urged that the decree is one which 
does admit of execution, and that it tiiei’e is any defect it can at once be 
removed by reference to the pleadings. 

In support of the contention that in a case of this nature the Court 
which had to execute tlie decree is not precluded from referring to the re- 
cord, the case of J/o/ v.Kistur Chand (1) was cited. In that 
case it was held by this Court that, although the decree drawn up was 
not strictly in form, still from the record it coidd be ascertained what 
the amount of the decree was, and the informality in the decree, which 
was the result of the manner in wliich it was drawn up in the office of 
the lower Court, should not be allowed by a Court of justice, equity and 
good conscience to stand in the way ot the decree-liolder seeking e.xecu- 
tion of the decree made in his favour. 

On the other hand, it was contended by Mr. Gohind Prasad, 
who appeared for the respondent, on tlie authority of Muhavimad 
Sulaiiaan. v. Muhammad Yar (2), that a Court is not justified in 
reading into a decree matters which are not set out in the decree itself. 
To use tlie words of the learned vakil, tliis case was an authority for 
^holding that a Court executing a decree must not look beyond the decree. 
He also referred us to Janki Prasad v. Balde.o Narain{'Y), and to the 
opinions of the dissenting minority in the Full Bench that decided the 
case of Debi Charan v. Pirbhu Din liavi (4). 

The case of Muhammad Sulaiman v. Mnfiamniad Yar is a case which 
probably pushed to tiio extreme the view set out therein, hut even 
as it stands it does not hear out the contention [ 347 ] raised by 
the mspondent. The Court in tliat case refused to read into a decree 
details in a separate list of villages tiled with the plaint by the plaintiff’s 
pleader on the ground that the list formed no part of the plaint. It did 
not, however, refuse to look at the plaint itself, and apparently if the 
plaint had contained the necessary details, it would have been prepared to 
read them into the decree. The case of Janki Prasad v. Baldeo Narain 
has no application whatever to the case before us. We are most in favour 
of the principle laid down in Jawahir Mai v. Kistur Chand (1). The 
principle is one not confined to Courts in India alone, but is of a 
more general application, as we fitul from the case of Bobinson v. Duleep 
Singh (5). At page 813, James, J., lays down that, in order to determine 
what a decree really decides, it is essential to see what were the rights 
which were in dispute between the parties and which were alleged by 
them. This is a distinct authority for reference to the pleadings. It must 
oot, however, be assumed from our judgment that we look with any 
favour upon Courts drawing up imperfect decrees. A decree should be 
80 drawn up as to need no interpretation other than may be gathered 
from the language of tlie decree itself ; and there should be no need 
of reference to any document or paper whatsoever, unless such document 
or paper is attached to the decree and forms part of it. While, on the 
one hand, it is true that the decree should be drawn up in the manner 
■above indicated, it is also just that litigants who have been successfu 

(1) 18 A. 348. (2J6A.80. (3) 3 A. 216. (4J 3 A. 388. (5) L.R. 11 Ch. D. 798 
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should not be deprived of the fruits of their success owing to carelessness 
on the part of the Court or officer charged with the preparation of decrees. 

We decree the appeal, set aside tlie decree of the lower appellate 
Court, and restore that of the Court of first instance. The appellant will 
get his costs in this Court and in the lower appellate Court. 

Appeal decreed. 


18 A. 348 = 16 A.W.N. (1896) 93. 

[348] APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice, and Mr. Justice Banerji. 


Balkishen (Defendant) v. Narain Das and others (Plaintiffs).* 

[29tli April, 1896.] 

Execution of decree — Civil Procedure Code, s, 285 — Attachment of the same properly by 
two courts of different grades. 

The operation of s. 265 of the Code of Civil Procedure is not affected bf 
the fact that prior to the attachment made by the Court of higher grade 
proceedings subsequent to attachment may have taken place in the Court of 
lower grade in execution of the decree of that Court. Badri Prasad v. Saran 
Lai (1), Agliore Nath v. Shama Sundari (2) and Muttukaruppan Chetti v. 
MuUuramaltnga Chetti (3) referred to. 

[F..26A. 528 = A.W.N. {1904)05: R , 34 C. 836 = 6 C.L.J. l;30; 13C.P.L.R. 145.] 

The facts of this case sufficiently appear frons the judgment of the* 
Court. 

Munsbi Gobind Prasad, for the appellant. 

Mr. Abdul Raoof, for the respondents. 

JUDGMENT. 

Edge, C.J., and Banerji, J. — The plaintiffs in this suit were 
purchasers at a sale held in execution of the decree of a Munsif. The 
defendant is the purchaser of the same property at a sale held in execution 
of a decree against the same judgment-debtor passed by the Court of a 
Subordinate Judge. The attachment in execution of the decree of the 
Munsif took place on the 7bh of April 1892. We do not know the precise 
date of the proclamation of sale in execution of the decree of the Munsif, 
but it must have been before the end of June 1892, as by an error the 31st 
of June was fixed as the date for sale. When it was discovered that the 
date was an impossible one. the 11th of July was fixed for the sale in 
execution of the decree of the Munsif, and the sale took place on that date. 
At that sale the plaintiffs purchased. The property was attached in 
execution of the decree of the Subordinate Judge on the 3rd of July 1892, 
and it was sold inexecution of that decree on the 2dth of August 1892, and 
was at that sale purchased by the defendant. The plaintiffs brought this 
suit for possession of the property in question. The first Court dismissed 
the claim. The District Judge in appeal granted the plaintiffs a decree for 
[349] possession, holding that there was no fraud in the case, and that it 
was not shown that at the date of the sale the Munsif was aware that the 


' Second Appeal No. 158 of 1894. from a decree of H. B. Finlay, Esq., District 
Judge of Shabjahanpur, dated the l3tb January 1894, reversing a decree of Mauivi 
Muhammad Shafi, Munsif of Tilhar, dated the 30th June 1893. 

(1) 4 A. 369. (2) 5 A. 615. (3) 7 M. 47. 
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property in question was under attachment in execution of the decree of 
the Subordinate Judge. The District Judge considered that under those 
circumstances the decisions in Badri Prasad v. Saran Lai (l) and Aghore 
Nath V. Shavia Svudari (2) did not apply, and followed the decision 
in Bykant Nath Shaha v. Bajendro Narain Bat (3). The defendant 
appealed. 

On behalf of the respondents it has been contended that s. 2H5 of 
the Code of Civil Procedure does not apply when any proceeding subse- 
quent to attachment has taken place in execution of a decree, and in 
support of that contention the decisions in Patel Naraitji v. 

Haridas Navalram (4) : Timnuklal Ilarkisanrai vAEalyandas Khushal (0) 
and Bykant Nath Shaha v. Bajendro Narain Bai (3) have been referred to. 

It appears to us that all that is necessary to be done in order to as- 
certain under what circumstances s. 285 of the Code or Civil Procedure 
applies is to read the section. There is nothing in the section to say 
that it shall not apply if after attachment by two Courts the property 
happens to be sold by the inferior Court, or if before attachment by 
the Court of higher grade proclamation of sale in execution of the decree 
of the Court of the lower grade has been issued. For present purposes 
all that is material to see is — was tlie property attached by the Court of 
the Subordinate Judge before it was sold by the Court of the Munsif? 
The section applies at once in its lull force the moment the same property 
is attached by more Courts than one. The section does not suggest that 
it is to be construed according to convenience, and that a sale which is in 
contravention of the section is to be held good because it is convenient 
not to interfere with it. It is quite plain that under the section, where 
the same property is attached in execution of the decrees of an inferior 
Court and of a Court of a higher grade, the Court of the higher grade is 
the only Court wliich is [350] allowed jurisdiction to .soli the property or 
to receive it, and that it is that Court which must determine any claim 
and any objection to the attachment of either Court. 

So far as the decisions in I.L.R., 4 All , 359, I.L.R., 5 All., 615, 
and I.L.R., 7 Mad., 47, construe the section as laying down the rule 
that in cases of attachment by Courts of different grades it is the Court of 
the higher grade or highest grade which has got the sole jurisdiction to 
sell or receive or realize the property, we agree with them. 

We allow the appeal with costs, and setting aside the decree of 
the lower appellate Court we restore and affirm the decree of the first 
Court. 

Ajypeal decreed. 


(2) 6 A. 615. (3) 12 C. 333. 

(5) 19 B. 127. 
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Before Sir John Edge, Kt., Chief Justice, and Mr. Justice Blennerhassett. 


Queen-Empress v. Ram Dei and others.* [29bh April, 1896.] 

Act No. XL V of 18&) (Indian Penal Coile), ss. 366, H68^Criminal Procedure Code, 
s. 180 — OJences committed in dijjerent districts in the course oj the same transaction 

— Commitment where to be made. 

0 


Ram Dei, Chajju, Piru and Kamar were committed by the Joint Magistrate 
of Mnzaffacnager to the Court of the Sessions Judge of Sabaranpur. Upon tbe 
case which was before the Joint Magistrate it appeared that Ram Dei had com- 
mitted the oficneo punishable under s. 366 of the Indian Penal Code in tbe 
district of Bijnor, and possibly the other three persons bad committed tbe offence 
punishable under s. 368 of tbe Indian Penal Code in tbe district of Muzaffama- 
gar ; Chajju and Piru also possibly having committed the offence punishable 
under that section in Bijnor. 

Under the above circumstances the High Court, maintaining the order of 
commitment made by the Joint Magistrate, directed tbe case to be transferred 
for trial to the Court for the trial of Sessions cases arising in tbe Bijnor district, 
namely, that of the Sessions Judge of Moradabad. Reg. v. Samia Kaundan (1) 
and Queen-Empress v. Surja (2) not followed. Queen-Empress v. James Ingle (3) 
and Queen^Empress v. Abbi Reddi (4) referred to. Queen-Empress v. Thaku (5) 
followed. 


[R., 27 C. 1041 (1058): 13 Cr.L.J. 35 (38) = 13 Ind. Cas. 276 (278) = 22 M.L.J. 141 
(145) = 10 M.L.T. 563 = (1912) M.W.N. 3 (6).J ' 


This was a reference made by the Sessions Judge of Sabaranpur under 
s. 438 of the Code of Criminal Procedure. 

[3513 Tbe following were the circumstances which gave rise to the 
reference. 

Four persons, Ram Dei, Chajju, Piru and Kamar, were committed to 
the Sessions Court of Sabaranpur by the .Joint Magistrate of Muzaffarnagar. 
Ram Dei was charged with kidnapping, under s. 366 of the Indian Penal 
Code, and the other three were charged with abetment of tbe ofifence, under 

s. 366. 

On tbe case coming before the Sessions Court, that Court, made an 
order the material portion of which is as follows : — “ Tbe commitment of 
tbe first accused, Ram Dei, for the offence of kidnapping, is bad in law. 
The offence is stated to have been committed at Sisauni in tbe Bijnor 
district, Moradahad Sessions division. Sbe committed no new offence by 
bringing tbe girl kidnapped into this district and Sessions division, nor is 
the offence a continuing one. With her are charged Chajju and Piru, who 
joined her at Sisauni, as would appear from the charge, and presumably 
were in a conspiracy with her. They accompanied her to this district and 
assisted her in attempting to dispose of the girl. They are charged with abet- 
ment. I submitthat these offences were also completed in Sisauni. Anyhow, 
they may be tried there. Kamar belongs to the Bijnor district, but does 
Lot appear to have been with the others. The girl was recovered from bis 
possession here, and the case for the prosecution is that he took her off the 
bands of tbe others with criminal intentions (be says, to restore her to her 
home). If so* he should be charged under s. 368 of the Indian Penal Code 


* Orimioal Revision No. 183 of 1896. 

(1) 1 M. 178. (2) 3 A.W.N. (1883) 164. (.3) 16 B. 200. 

(4) 17 M. 402. (6) 8 B. 312. 

940 



vni.] QUEEN-KMPKKSS V. RAM DEI I8A11. 3S3 

and can be tried in Bijnor. Whether he should be tried jointly with the 
others is a Question which will be considererl there. 

" The Joint Magistrate refers to Queeii- Empress v. Sarnia Kaiimlan (1). 
That case was not argued at bar. and the question of jurisdiction was not 
touched in it. It does not appear to have been followed in the High Court 
of these Provinces, or were cited. See Empress v. Surja (2). Empress v. 
James Ingle (3) and Empress v. Ahhi Heddi (4).” 

[352] On this reference the following order was passed. 

The Government Pleader (Munshi Ram Prasad), for the Crown. 

ORDHR. 

EDGE,C.J.,andBLENNEKHASSKTT. J.—This is a reference by theSessions 
Judge of Saharanpur. Ram Dei. Chajju, Piru and Kamar wore commit- 
ted by the Magistrate of Muxatlarnagar to the Court of Session at Sa- 
haranpur. From what we are going to say it must not be presumed 
that we have prejudged the case against these persons. Thi« commitment as 
against Ram Dei was for the offence punishable under s. 366 of the Indian 
Penal Code, and as to the others for abetment of the offence punishable 
under a. 366 in the district of Bijnor, and that Chajja and Piru took part 
with her in moving the girl about that district and ultimately into Muzaffar- 
nagar, and that in Muzatfanmgar they were joined by Kamar, who, pro- 
ceeded to take charge of the girl while the other three accused returned to 
Bijnor. If the case against these persons is true. Ram Dei committed the 
offence under s. 366 in Bijnor, and possibly the other three prisoners 
committed the offence punishable under s. 368 in Muzaffarnagar, Chajju 
and Piru also possibly having coramibbed the offence puoi 3 haf)l 0 under 
that section in Bijnor. Under these circumstances the proper Court 
for a committal to have been made to was the Court for the trial of 
sessions cases arising in Bijnor. The main charge against Ram Dei was 
triable in that Court, that Court having local jurisdiction, and the offences 
for which they were committed, which we have indicated as against the 
other accused, could, by reason of s. IHO of the Code of Criminal Procedure, 
have been tried in the same Court. We are not prepared to follow the 
decision of the Madras High Court in Reg. v. Sarnia Kaundan (l). and 
we are not aware that it has ever been followed in any other case, nor are 
we prepared to follow the procedure which was acted on by this Court in 
Queen-Empress v. Surja (2). In our opinion the procedure followed by 
the Bombay High Court in Queen-Empress v. Thaku (5) is correct. We 
do not set aside the [353] commitnaent, as in our opinion the decisions 
10 QueHn- Empress v. James Ingle (3) and Queen-Empress v. Ahbi Rcddi (4) 
are correct; hut, following the procedure adopted by the High Court 
at Bombay in Queen-Empress v. Thaku (5) we transfer the trial of the 
persons accused in this ghq to the Court of Session of Moradabad. 


(1) 1 M. 173. 
(4) 17 M. 402. 


(2) 3 A.W.N. (1883) 164. (3) 16 B. 200 

(6) 8 B. 312. 
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18 A. 333=16 A.W.N. (1896) 98. 

REVI SIGNAL CRIMINAL. 

Before il/r. Justice Banerji. 

MeitHai V. Sheobhik and others.^' [5th May, 1896.] 

Criminal Procedure Code^ s. ^^(^—Frivolomani vexatious complaint — ict No. IX of 
1871 {Cattle Trespass Act}, s. 10 ^Complaint of wrongful seizure of cattle^ 
" Otjence." 

A compUint of tbe wrnugfal seizure of cattle is not a complaiot of an offence 
within the meaning of the Code of Criminal Procedure. Consequently on the 
dismissal of such a complaint it is not competent to a ('ourt to act under s. 560 
of the Code and award compensation to the persons against whom the complaint 
IS made. Pitchiv. Ankippa (1', Kottalanada v . Muthaiia (21. KalaCkandv. 
Gudadhur Biswas (3) and Nedaram Thakur v. /oorta6 (4) referred to. 

The facts of this case sufficiently appear from the judgment of 
Banerji, J. 


JUDGMENT. 

Baner.ti, J. — This is a reference by the District Magistrate of 
Allahabad under s. 438 of the Code of Criminal Procedure. A com- 
plaint was brought against three person.^ by oue Meghai of the wrongful 
seizure of cattle under s. 20 of Act No. I of 1871. The complaint 
was dismissed as frivolous and vexatious, and the Magistrate who tried 
tbe case awarded compensatiou to each of the accused persons from the 
complainant under s. 560 of the Code of Criminal Procedure. That section 
authorizes a Magistrate to award compensation to a person accused of 
an offence. A wrongful seizure of cattle is not made punishable under 
any law, and is not therefore an offence within the meaning of the Code 
of Criminal Procedure. That being so, a complaint of the illegal seizure 
of cattle was not a complaint of an offence, and s. 560 was not applicable. 
The award of compensation by the Deputy Magistrate was consequently 
illegal. This view is supported by the rulings of [ 354 ] the Madras High 
Court in Pitchi v. Ankappa (1), Kottalauada v. Uuthayya (2) and of the 
Calcutta. High Court in Kala Chand v. Gudadhur Biswas (3) and Nedaram 
Thakur v. Joonab (4). 

I set aside tbe order of tbe Magistrate, and direct the compensation 
awarded to be refunded. 


* Oriminftl Reviaioo No. 206 of 169G. 

(I) 9 M. 102. (2) 9 M. 374, (3) 13 C. 304. (4) 23 0. 248. 
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18 A. 354-16 A.W N. (1896) 109. 

APPELLATE CIVIL. 

Before Sir John Echjc, Kt., Chief Justice, mid Mr. Justice Bknnerhassett. 


Badri Prasad {Defendant) v. Sheodhian and another 

(PlaintiJjs)r [2n(l Muy. 1896.] 

Landlord a)xd teiiant-^Occupnncii tenant^Lease of uccupanof holdvuj-^ Relinquishment 
of fioUhng jjendinq term of lease~Act No. A7/o/l8Sl. s. 31. 

Whf-rean occupancy temut prantb h lease of land forming part of bis occupancy 
holding for a term of years he cannot during the subsistence of such term 
relmqui.sh his holding lo the zainindir so as to put an end to his les«ee’s rights 
under the lease. Khiali Ram v. N.ilitu Lai [l). Hoolassee Ram w. Parsotum 
Lai (2). Heeramonee v. Gmganarain Roy i3). and Nehnloonnissa v. Dhunnoo Lall 
Chowdry (4), referred to. Sukru v. Tafazzxil Hnmin Khan (5). distinguished. 

= '1 C.l'.L.R S: Appr. 24 A. 53A ; R., 33 A. 335 

l336)-8 A.L.J, 117 (1181 ; 8 A.L J. 6'.»5 ifiyVi ; 12 O.P.L R. 127 (129) ; 12 C P 
L.R. 158 (159) ; G Ind. Gas. 706 (7001 ; y In<i. Cas. 217(2181; 18 Ind ’Cas 383 
(384) ; 2 O.C. 204 (20G) ; 2N.L.K. 170 ; D , 27 M. 101 (108) ; 7 O.C. 265 (272).] 

The facts of this ca^e sulticiently appear from th« judgment of the 
Court. 

Pandit Madan Mohan Malavina, for the appellant. 

Mr. J. Simeon, for the respondents. 

JUDGMENT. 

Edge. C. J., and Ble.nnerh assett, J.— This is a suit for ejectment. 
One Jodha Singli was a zamindar of mahals in the village which were 
known as a western, eastern and intermediate malials. On the 20th of 
August 1891, the plaintiffs to thi.s suit purchased at a sale under a decree 
against Jodha Singh his interest in the western and intermediate mahals. 
On the Uth of Juno 1892, Jodha Singh, sub-let to the defendant in this suit 
his ex-proprietary holdings in the western and intermediate mahals and let 
Co the [ 355 ] defendant two plots in the eastern mahal. The term of the lease 
was twelve years. On the 30bh of October 1892. the plaintiffs by a pri- 
vate contract purchased Jodha Singh's share in the eastern mabal. On 
the Isb of November 1892, Jodha Singh purporto.i to relinquish, and did 
so far as he could relinquish, his rights to the plaintiffs in all the three 
mahals. Plaintiffs brought this suit on the 20th of June 1893. to eject 

contending that by reason of the relinquishment of the 1st 
of November 1892. the defendant had no longer any tide to the possession 
of any of the three mahals. It was contended before us that as the Rent 
Act (Act No. XII of 1881), by s. 31 recognized the right of anex-pro- 
pnetary tenant to relinquish his holding, Jodha Singh, notwithstanding the 
lease granted by him on the 11th of June 1892, wiiich was still current, 
was entitled to relinquish his holdings, and to determine not only his inter- 
est but the right of the sub-tenant also. 

We will deal first with the case so far as it relates to the claim of the 

eastern mahal. At the time when Jodha Singh granted the lease of 1892, 

^ position was that of a zamindar and not of an ex-proprietary tenant! 

' Second Appeal No. 162 of 1894 from a decree of Pandit Raj Nath Sahib, Subor- 
dinate Judge of Morad.ibad, dated the 4th Decemoer 1893, reversing a decree of Babu 
nemdban Mukerji. Munsif of Cbandausi, dated the 14th September 1893. 

(1) 16 A. 2iy. (2) N W.P.H.C.R. (1871) 63. (3) 10 W.R 384 

(4) 13 W.R. 201. (5) 16 A. 398. 
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consequently the lease being a registered lease granted by a zamindar 
having full power to grant it, would not be defeated by any subsequent 
assignnaent or relinquishment by Jodha Singh. It was not a sub-lease 
qud the two plots in the eastein mahal. It was a lease direct from a 
zamindar and we fail to see how the transferee in title of the zamindar, 
can dispute the lease granted by his predecessor in title or how he can 
bring this suit in a Civil Court to eject a tenant holding under a lease 
from a zamindar. it not being a lease to which the proviso to s. 10 
of Act No. XII of 1881 applies. The plaintiffs suit qud two plots 
must fail on two grounds : in the first nlace the Civil Court cannot enter- 
tain this suit, in the second place the plaintiffs cannot question the validity 
of the lease granted by tbeir predecessor in title when he was a zamindar 
and had full power to grant the lease. 

Now as to the claim in respect of the holdings in the western and 
intermediate mahals. It has been decided in this Court that [356] it 
is perfectly lawful for an ex-proprietary tenant or any other occupancy- 
tenant to sub-let his ex-proprietary or any other occupancy holding. We 
pointed out in Khicili Ham v. Nathii Lai (1), that an occupancy-tenant by 
sub letting could create no rights which would prevent the zamindar 
obtaining ejectment of the occupancy-tenant and his sub-tenant incase 
of non-payment or on a forfeiture of the lease, and that such sub-tenant 
does not become the tenant of the zamindar and bis interest subsists 
no longer than the right of occupancy subsists. That is a perfectly good 
proposition of law and consistent with the view we take in this case. 
It is a well recognized principle of law that a man shall not be allowed 
to do anything to defeat his own grant. Applying that principle to this 
case it prevents Jodha Singh making an effectual and voluntary relinquish- 
Doent of his ex-proprietary rights and prevents us from recognizing the so- 
called relinquishment of the Ist of November 1892 as a relinquiebment 
which has determined the ex-proprietary rights of Joda Singh and deter- 
mined the subsisting rights of the sub-tenant, the defendant-appellant. That 
is a principle in no way at variance with the principle of Act No. XII of 
1881. It is a broad principle of equity, justice and common sense that a 
man having created a tenancy in favour of another to whom he sub-lets 
shall not, without the consent of that other, be allowed voluntarily to relin- 
quish his tenancy and his title to the detriment of the sub-lease. To some 
extent that principle was recognised iu the case of Hoolasee Ram v.Pursotum 
Lai (2). The learned Judges in that case, however, seem to have been under 
theimpression that an occupancy-tenant could not grant a lease unleasallow- 
ed to do so by custom, and that a custom might exist which would enable 
an occupancy-tenant to grant a lease which would entitle the sub-tenant 
to remaining in possession after the determination of the occupancy-right by 
ejectment. In our opinion it is not necessary that there should be custom 
entitling an occupancy tenant to grant a lease. There is nothing in Act 
No. XII of 1881 to prevent an occupancy-tenant granting a sub-lease. 

On the [357] other hand a custom would be bad which would enable an 
occupancy-tenant to sub-let by a lease which would continue effectual 
after the oooupanoy-right is determined by ejectment or forfeiture. That 
may be gathered from the judgment of the Full Bench in the case of Khiali 
Ram V. Nathu Lai (1). It was contended by Mr. Simeon that the decision 
in Sukru v. Tafazzul Husain Khan (3), shows by analogy that the relin- 
quishment by Jodha was good as against the defendant sub-tenant. The 

(1) 16 A. 219. (2) N.W.P. H.O.R. (1871) 63. (3) 16 A. 398. 
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case of Sukru v. Tafazzul Husain was a case in which an occupancy- 
tenant gave a simple mortgage of his occupancy holding. The mortgagee 
brought a suit for sale, put up the occupancy holding to sale and purchased 
it binoself, and then sought possession. What was held in that case was 
that the decree-holder acquired no title to possession by his purchase, as the 
particular occupancy-right was one the transfer of which was prohibited 
so far as the mortgagee purchaser was concerned, by s. 9 of Act No. XII 
of 1881, and that the purchaser could obtain no benefit by falling back on 
bis simple mortgage as mortgagee, if ho could fall back upon it then, 
because a simple mortgagee would not be entitled to possession. 

The result is that we hold that Jodha Singh by reason of the lease 
which he granted to the defendant, which he was capable of granting at 
the time when be did grant it and which was a valid and continuing lease 
on the Ist of November 1892, was incapable of making a voluntary 
relinquishment of his ex- proprietary interest and of defeating the lease 
which be bad granted. 

As bearing to some extent on the question argued before us we may 
mention Heeramonec v. Ganganarain Boy (l), Nehaloonissa v. Vhitnnoo 
hall Chowdry (2). 

We allow the appeal with costs. We set aside the decree of the 
lower appellate Court and restore that of the first Court. 


1896 

May 2. 

Appel- 

late 

Civil. 

IB A. 3U» 
16 A.W N. 
11896) 100. 


Appeal decreed. 


16 A. 358 = 16 A.W.N. (1896) 118. 

[398] REVISIONAL CRIMINAL. 

Before Hr. Justice Aiknian. 


Mangak Ram {Applicant) o. Behari and another 
{Opposite parties).* [4th May. 1896.] 

Criminal Procedure Code,s. ^Sanction to prosectile— Notice] to show cause not a 
necessary preliviinary-^Sanction not acted upon within six months — Retiewal o1 
sanction 

An order under s. 195 of the Code of Crimina) Procedure sanotiooiDg a 
prosecution for perjury is not bad by reason of notice to show cause not having 
been issued previously to the person against whom such order is made. Krishna- 
nund Das v. Hari Bsra (3) followed. 

If an order under s. . 196 of the Code of Criminal Procedure lapses, not 
having been acted upon within six months, that does not bar the gran ling of fresh 
sanchon on (be same grounds if a sufficient reason for the delay be shown. Dar- 
bari Mandar v. Jagoo Lai (4) not followed. Oulab Singh v. Debt Prasad (6), 
Baldeo Singh v. Prasadt (6) referred to. ' 

[R., 28A. 142 (145) = A.W.N. (1906) 231 = 2 Cr L.J. 698; 21 A.W.N 151- D 8 
C.W.N. 797(800).] ’ ’ 

The facts of this case sufficiently appear from the judgment of 
Aikman, J. 

Messrs. C. Dillon and C. B. Alston, for the applicants. 

Maulvi Muhammad Ishaq, for the opposite parties. 


' Criminal Revision No. l8l of 1696. 

(1) 10 W.B. 884. (2) 13 W.R. 231. (3) 12 0. 68. 

(4) 23 0. 673. (6) 6 A. 45. (6) 12 A.W.N, (1692) 246 
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JUDGMENT. 

Airman, J. — This is aa application for the revocation of sanction 
granted by tbe Joint Magistrate of Benares on the 7th of March 1896, to 
prosecute the applicant Mangar Ram for an otience punishable under 

PniMTUAT Indian Penal Code. An application was made to the 

UKiMiNAL. Sessions Judge to revoke the sanction, but was refused by that officer on 

18 A. 358= April 1896. and this Court is now moved in revision to revoke 

16 A.W.N. sanction. In November 1895, two men, Behari and Bisheshar, were 
(1896) 113, their trial before the Joint Magistrate charged with stealing grain from 

several different persons, one of whom was the applicant Mangar Ram. 
The case resulted in the accused being discharged on the 9th December 
1895. Thereafter the accused made an application to the Joint Magistrate 
for sanction to prosecute Mangar Ram for giving false evidence. The 
sanction was granted by the Joint Magistrate, but was subsequently 
revoked by tbe Sessions Judge fora supposed informality. Behari and 
Bisheshar made a fresh [359] application to the Joint Magistrate for 
sanction. This application was granted, as stated at the outset of this 
judgment, and the Sessions Judge declined to interfere. 

The learned counsel who appears in support of tbe application has 
assailed the sanction on various grounds. It is contended in the first 
instance that no notice was served on the applicant before the sanction 
was granted. A Fall Bench of the Calcutta High Court held in the case 
of Krishiuniiiud D(i$ v. Hurt Sctcl (1) that no notice is necessary to the 
person against whom it is intended to proceed before a Court can under 
s. 195 of the Code of Criminal Procedure grant sanction to the ins- 
titution of a case. No authority to the contrary has been shown to me. 
Although I consider that it is advisable that a person against whom it is 
intended to proceed should be called on by a Court to show cause why 
sanction for his prosecution should not be given before tbe grant of such 
sanction, I fully concur in the view taken by the learned Judges who 
decided the case just referred to that the law does not require anv such 
notice to be given. I therefore hold that tbe failure to give notice to the 
applicant is no sufficient cause why sanction should be revoked. 

In the next place it is contended that one sanction having been 
already given by the Joint Magistrate he was not competent to grant 
another sanction upon the same materials. In support of this view refer- 
ence was made to the case of Darhari Mandar v. Jayoo Lai (2). What 
was there held was that after the expiry of six months from the date of 
the first sanction no fresh sanction can be granted. That case is nob 
exactly upon all fours with the present, but it does to some extent support 
the Gontentioo of the learned counsel for tbe applicant. With all 
deference, however, to the learned Judges who decided the case of Darhari 
Mandar v. Jagoo Lai, I am unable to concur with them in holding that 
a fresh sanction cannot be given if six months has expired after the 
grant of a previous sanction under s. 195 without any prosecution 
having been commenced within that peroid. I am of opinion that 
[360] before a fresh sanction is granted to an applicant who has not 
instituted a prosecution within six months of the grant of the previous 
sanction a very strong case must he made out for tbe grant of such fresh 
sanction^ But to hold that no fresh sanction can under any circum- 
stances be given might result in a person against whom it is sought 

to institute proceedings succeeding, by applications to superior Courts, in 

« _ 

11 ) 12;c. 58. (2) 22 C. 673. , 
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delaying the iastitution of a case against himself and so defeating the 
sanotioD. It is quite clear from tne cases of Gulab Singh v. Dchi Prnsad(l) 
and Baldeo SingJi v. pTdsadi (2) chat nt least two Judges of this Oourt 
have held the sanoe opinion as I do. In my judgment the first sanction 
having been revoked owing to a ft)rmal defect there was nothing to pre- 
vent the Magistrate from granting a fresh sanction. 

The learned counsel, however, contends that on the merits no sanction 
ought to have been given. With this contentiou I entirely agree. The 
applicant in his evidence given on the 25th of November 1895, had stated 
that^he had instituted a suit against the accused on the 21sc of Seutember 
1895. In his cross-examination tlie following statement appears: — 
I never made any application against accused in Civil Court for 
grain sold on the llth September.’’ It is in respect of tliis last state- 
ment that sanction has been grantoil to prosecute him for giving false 
evidence. There is absolutely nothing to show that this statement is false. 
The applicant did not, as a matter of fact, make any application against 
accused in the Civil Court for grain s-dd on the 14th of September; 
what ho did do was bo sue for the price of grain sold between the 26ch of 
August and the 14th of September. His answer was therefore literally 
correct. I do not think that any Court could convict the applicant for 
giving false evidence on the facts stated above. 

For the above reason I revoke the sanction bo prosecute the applicant 
which was granted by the Joint Magistrate of Benares on the 7bh of 
March 1896. 


16 A. 361 = 16 A W.N. (1896) 97. 

[361] APPELLATE CIVIL. 
Before Mr. Justice Banerjt. 


Muhammad Ali Jan (Plaintiff) v. Faiz Bakhsh and others 

(Defendants)." [obh May, 1896.] 

Joint property— Trespass-Suit by one co parcener for possession of a building erected by 
a stranger on the joint property and purchased by the other co-parceners. ^ 

Whore a stranger to tho property built upon conain land jointly held by 
several co-parceners and some ol tbo co-parceneiB purchased from tbe stranger 
the building so erected, it was held ihat tbe purchasers were, quoad the building 
in suit, trespassers, and that a suit luipht be maintained by the remainiog co- 
parcener 10 be put into joint possession ol the Lud covered by the building ; and 
this though it was not shown tliat any special damage had been .suffered by the 
plaintiff by rrason of tho building. Paras Ram y. Sherjil (3) and Najju Khan 
V. Imliae ua-ain (4) referred to. 

[R., 2 A.L.J. 455.] 

The facts of this case sufficiently appear from the judgment of 

Banerji, J. 

Messrs. T. Conlan and G. P. Boys, for the appellant. 

Mr. J. Simeon, for the respondents. 


• Second Appeal No. 370 of 1895, from a decree of Pandit Kaj Nath Sahib, Subor- 
dinate Judge of Moradabad, dated tb« 7tb January 1R95, confirming a decree of MiitTsKi 
Anant Prabad, Munsif of Amroba, dated the 25tb Jxioe 1694. 

(1) 6 A. 45. (2) 12 A.W.N, 11892) 245, 

(8) 9 A. 661. (4) 18 A 115. 
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JUDGMENT. 

Banerji, J. Tbe suit in which this appeal has arisen was brought 
by the appellant for possession of a small room erected on 15 yards of 
land, for closing certain doors and for opening one. He offered to pay 
to the defendants the cost of the building of the room. The land on 
which the room in question stands is a part of a larger piece of land 
purchased in 1881 by the ulaiotiff and the defendants Nos. 'A, 3 and 4 
under a single sale-deed. The plaintiff alleged that the land purchased 
by him and the defendants mentioned above contained a building, and 
that the rirst defendant, who was the father of the defendants Nos. 2 
and 3, had pulled down that building and with the materials had built the 
room in question. The first defendant sold the room to the defendants 
Nos. 2 and 3, under a sale-dead executed in February 1886, and it is by 
virtue of that sale-deed that the defendants Nos. 2 and 3 are in possession 

[362] of the room. The plaintiff's case was that the first defendant had 
no right to build on land which belonged to him and to the other defen- 
dants, and that the encroachment on that land by the first defendant 
was an act of trespass. 

The defendants stated that the room had been built on that portion 
of tbe land purchased jointly by the plaintiff and the defendants Nos. 2, 

3 and 4, which bad fallen into the share of the defendants by partition, 
and they contended that the plaintiff had consequently no right to the 
land on which tbe room in question stood. 

The Court of first instance found in favour of the defendants, and 
holding tbe land in suit to be the exclusive property of the defendants 
Nos. 2, 3 and 4 dismissed tbe claim. Upon appeal by the plaintiff 
the lower appellate Court came to tbe conclusion that the land in question 
belonged jointly to the plaintiff and the defendants Nos. 2, 3 and 4. 
It also found that by reason of the construction placed on the land the 
plaintiff had not sustained any injury, and it held that, according to 
the ruling in Paras Bam v. Sherjit (l), the plaintiff’s suit was not main- 
tainable, his remedy being a claim for partition of the joint land. It 
was upon that ground only that the lower appellate Court maintained 
the decree of the Court of first instance dismissing tbe plaintiff’s suit. 

The finding of the lower appellate Court as to the land being joint 
must be accepted as conclusive between the parties, but upon that finding 
tbe Court was not justified in dismissing the claim. The land, which 
has been found to belong jointly to the plaintiff and the defendants Nos. 2, 

3 and 4 was not, according sto the plaintiff, encroached upon by those 
defendants, but by the first defendant alone, who was a stranger 
to the land. The enoroaohmeot therefore which tbe plaintiff 
complained of was an encroachment by a stranger upon property 
in which the plaintiff bad a joint interest along with others. There can 
be no question that, if a stranger trespasses upon joint property, one of 
tbe several persons jointly interested in the property is entitled to 

[363] restrain that stranger from committing the act of trespass. In this 
case it was a stranger, who, according to the plaintiff, trespassed on his 
land, and therefore the plaintiff was competent to restrain him from con- 
tinuing the trespass. The defendants Nos. 2 and 3 purchased from the 
trespasser the building which he had erected by encroaching on property 
which did not belong to him. They therefore stand in the shoes of the 
trespasser, and it is not in their character as joint co-parceners that they 


(1) 9 A. 661. 
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are in possession of the room, the building of which constituted the act 
of trespass. In tliis view the ruling in the case of Paras Ram v. Sherjit (1) 
did not apply, and the decree made by the lower appellate Court can- 
not be sustained. This case is not outside the principle of the lailing in 
Nojju Khan v. Imiiaz-vd-din (2). Upon the facts found by the lower 
appellate Couit, I am of opinion that tlio suit was maintainable. 

There were other contentions raised by the defendants, one of which 
was that the room had been liuilt with the acquiescence of the plaintiff. It 
might also be a question in tlie case whether the plaintiff could claim 
possession exclusively to liiniself of the land on which the room stands 
and also of the room. These questions have not been tried by the lower 
appellate Court. In the view which the Court of first instance took of 
the case it was not necessary for that Court to determine these questions; 
but upon the finding of the lower appellate Court they will have to be 
determined before the case can be finally disposed of. As, however, the 
lower appellate Court dismissed the suit upon a preliminary point and the 
decieeupon that point is erroneous, I allow this appeal, and, setting aside 
the decree of the Court below, remand tlie case under s. 562 of the 
Code of Civil Procedure to that Court, with directions tore-admit it under 
its original number in tho register and to determine it on the merits. 

ippeal decreed and cause remanded. 

18 A. 364^16 A.W.N. (1896) 117. 

[364] APPELLATE CRIMINAL. 

Before Mr. Justice Kno.r, Mr. Justice Blair and Mr. Justice Aikman. 

Queen-Empress v. Mirchia.'*' 

[5th May, 1896.] 

Act No. XLV of 1860 (Indian Penal Code), s. 317 — Exposure of child — Facts consti- 
tuting the offence defined— Child left in charge of a blindwcman and deserted. 

A womaa, who was the mother of an illegitimate child aged at the time about 
six months, left the child in charge of a blind woman in whose company she 
was, saying that she was going to get food and would return shortly. She went 
away to another village and did not return. Apparently she never intended to 
return. Upon theso facts it v/as held by Blair and Aikman, JJ, dissentiente 
Knox. J., that tbe mother of the child could not properly be convicted of the 
offence defined by s. 317 of tbe Indian Penal Code. 

CBel.,4 Ind. Gas. 801 (803 = 5 N.L.R. 189 (191) ; R.. 24 M. 662 (664).] 

The facts of this case are suffioieutly stated in tbe judgment of 
Knox, J. 

The Public Prosecutor (Mr. E. Chamier), for the Crown. 

Tbe appellant was nob represented. 

JUDGMENT. 

Knox, J. — Musammat Mircbia has been convicted of an offence under 
B. 317 of the Indian Penal Code and sentenced to rigorous imprisonment 
for two ydars. Tbe following facts are proved in tbe case ; — Mircbia was 
tbe mother of an illegitimate child. The age of tbe child at tbe time 
pnder consideration was six months. Mircbia was wandering about, and 
IP her company v^as a blind woman. This woman she persuaded to go 

* Criminal Appeal No. 160 of 1696. 

(1) 9 A. 661. (21 18 A. 116. 


1896 

Mat 5. 

Appel- 

late 

Civil. 

18 A. 361 = 
16 A.W.N. 
(1896) 97. 
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•with her to a place where a fair was about to be held. On the road 
Mirchia made over the child to the blind woman, promising to return with 
food, which she said she was going to beg. She never returned. The 
blind woman found her way to the nearest Police station and made over 
the child to tlie Police. Upon these facts f am of opinion that Mirchia 
.did leave the child with the intention of wholly abandoning it; and 
the only difficulty as to whether she was rightly convicted under this 
section arises from the fact that in the Code the offence is described 
as being an act of exposing or leaving a child in any place with the 
intention of wholly abandoning such child. I am not prepared 
to give to the words “ in any place ” the effect of wholly controlling the 
act done. The offence contemplated in [365] my opinion was the injury 
done to the child by the act of leaving with the intention of wholly 
abandoning it. Otherwise we shall be pushed to difficulties, as in 
the case of a child being made over to the care of another child of 
tender years, himself or herself practically unable to protect the child 
from injury, or placed in the hands of a lunatic. I do not think it 
was the intention of the Legislature to leave unpunished the leaving 
of a child with the intention of wholly abandoning it, even though 
the child, as in the present case, may have been left temporarily with a 
person physically unfit to take care of the child or to secure it from harm. 
In any case, the appellant is, according to the strict definition of the 
Indian Penal Code, liable to a conviction for assault. I would therefore 
dismiss the appeal and sustain the conviction. 

Blair, J. — The appellant has been convicted of the offence defined by 
9. 317 of the Indian Penal Code. That section runs in the following words: 
— “ Whoever being the father or mother of a child under the age of twelve 
years, or having the care of such child, shall expose or leave such child in 
any place with the intention of wholly abandoning such child, shall be 
punished with imprisonment of either description for a term which may 
extend to seven years, or with fine, or with both. 

“ Explanation. This section is not intended to prevent the trial of 
the offender for murder or culpable homicide, as the case may he, if the 
child die in consequence of the exposure.” 

In the interpretation of Acts the elementary rule is to give full and 
accurate effect to every word used in them. Upon this principle I pro- 
pose to deal with this section. It differs materially in language from the 
section which is in force in England, and which became law about the same 
time that the Indian Penal Code came into force. Their objects were 
apparently similar, though not identical. The words of the English Act, 
s. 27 are: — “Whosoever shall unlawfully abandon or expose any child, 
being under the age of two years, whereby the life of such child shall 
be endangered, or the health of such child shall have been or shall be 
likely to be permanently injured, shall be guilty of a misdemeanour. ’ 
[366] Those words differ materially from the words of the Indian Penal 
Code section. The provisions of the English Act are limited to children under 
two years of age, while in India they are extended to children under twelve 
years of age. The English Act does not define the mode of such aban- 
donment or exposure, and no doubt the word “expose” read with the 
word “ abandon” would probably be held to be used in a wider and less 
literal sense than the words of the Indian Penal Code. It seems to me 
that the words of s. 317 of the Indian Penal Code should be dealt with in 
the most literal sense. To expose literally means to physically put out- 
side, BO that such putting outside involves some physical risk to the 
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person put out. Having reference to a child, it would mean putting it some- 
where where it could not receive the protection necessary for its tender 
age : as, for instance, putting it outside the house, whereby it would be 
exposed to the risk of climate, wild beasts and the like. The exposure 
contemplated by the Act was one by which danger to life might immedia- 
tely ensue. The explanation of s. 317 seems to me to indicate with much 
clearness the scope and purview of the section and the nature of the evil 
against which it sought to provide. Tliat explanation provides for the case 
of injuries actually ensuing that the guilty person shall be punished for 
the injury so indicted according to the circumstances under which the 
injury is done, i.e.. for murder or culpable homicide, as the case may be. 
It seems to me that, as the word “ leaves ” comes in immediate juxta- 
position with the word " expose.” the word “ leaving ” means leaving in 
a sense ejusdem gcucrif; as the exposure, and indicates an offence only 
slightly distinguishable from exposing. It cannot in my judgment mean 
leaving in the large souse of abandonment, hut must he construed in 
strict connection with the word “exposure.” The narrower construction 
of the words “expose or leave” is much strengthened by the insertion of 
those striking words “ in any place.” I cannot conceive of any possible 
antithesis to those words unless it be “ with any person.” It seems 
to me manifest that if the framers of the .\ct had intended to include 
in the section a case like the present, [367] they would have used after 
the expression “ in any place,” the words “ or with any person,” or some 
other words to that effect, t find myself wholly unable to understand 
where, upon any other construction hut the one suggested, a line is 
to be drawn in cases of abandonment of children. I do not see how in 
point of law the abandoning of a child in the protection of a person 
able to take care of it, and willing, perhaps, from kindly motives to do 
so. but under no legal obligation to take care of it, is to be distinguished 
from leaving a child, as was done in the present case, in the protection 
of a blind woman who could and did afford some limited protection 
to the infant. I have yet to see upon what principle this conviction 
can be supported. Take the case of a person who leaves a child of 
eleven years of age at a Hill school under the care and protection of a 
schoolmaster with intent to abandon. I am quite unable to see where a 
line can be drawn which would include the one case and exclude the other. 
Of course there may bo cases, as my brother Knox pointed out, of 
much difficulty and requiring some discrimination. One would have to 
consider whether putting a child in physical possession of another child 
wholly incapable of protecting it would come at all within the meaning 
of the section : whether, for instance, leaving a child of eleven years under 
the care of another child of five years would fall within the purview of the 
section. These difficulties do not arise in the present case. Here the 
blind woman was to some extent capable of protecting, and did protect, 
the child. She was a person with whom the child had been left. Upon 
these findings I must hold that the child was not exposed or left in any 
place within the meaning ofs. 317. I would therefore quash the conviction 
and set it aside. 

Airman, J. — I concur with my brother Blair in thinking that 
this conviction must be quashed. The appellant, Musammat Mircbia. 
gave birth to an illegitimate child and was in consequence turned 
out of her house. In order bo get rid of the child she persuaded 
a blind woman named Jahri to take charge of it, saying that she 
would go and bring some food and return shortly. She [368] went 
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1896 off to another village, and I think there can be no doubt that she 
M^5. had no intention whatever of returning, but that she intended wholly 
Appel- abandon the child. Her conduct was undoubtedly culpable, but the 
question which we have to decide is whether she committed an offence 
late falling within the purview of s. 317 of the Indian Penal Code. In my 
Criminal, opinion, if that section does not apply, no other section in the Code does. 
18 section are “ Whoever, being the father or mother of a 

16 a'wn under the age of twelve years, or having the care of such child, 

117 * expose or leave such child in any place with the intention of 

I HDjiiT. wholly abandoning such child, shall be punished with imprisonment of 

either description for a term which may extend to seven years, or with fine, 
or with both. I consider it proved that the intention of the appellant was 
to wholly abandon the child. It cannot, I think, be said that when she 
handed over the child to Musammat Jahri she exposed the child. The 
question is:— Can she be said by handing over the child to this o^her woman 
to have left it in any place? In my opinion it would be straining the 
words of the section to hold that this was a leaving of the child in a place. 
The Legislature might, if it had chosen, have made such conduct as the 
appellant has been guilty of punishable either by some other section or by 
some appropriate words in the section under consideration. The section 
might have been made to run “ in any place or with any person” But 
we have to interpret the section as it stands ; and as it stands it does not 
in my opinion provide for the punishment of the act which the appellant 
has committed. I would therefore allow the appeal. 

By the Court. 

The order of the Court will be that the finding and sentence are 
reversed and the appellant will at once be released. 

18 A. 369 = 16 A.W.N. (1896) 106. 

[369] APPELLATE CIVIL. 

Before Mr. Justice Aihnan, 

Ramnath [Plaintiff) v. Bindraban [Defendant).* [11th May, 1896.] 

Execution of decree— Civil procedure Code, ss. 278. 279— Objections to attachment— Objee. 
tione disallotoed — Regular suii - Burden of proof. 

Id prooeediogs unders. 278 of the Code of Civil Procedure, the objector pleaded 
that the property sought to be attached was his by virtue of a certain registered 
sale-deed. This objection was disallowed on the finding that tho deed relied upon 
was fictitious. The objector then brought a separate suit to have the property 
declared not liable to be taken in execution ; but he did not file the sale-deed in 
question or account for its non-production. 

Held that under the oireumstances of the case it was in this instance for the 
plaintiff to prove that the deed he relied on was not fraudulent and collusive, as 
bad been found in the previous proceedings. Qovind Alma Ram v. Santai (1) 
referred to. 

[F., 30 A. 321=6 A.L.J. 601 = A.W.N. (1908) 126; R., 5 A.L.J. 358 (360) ; 13 Ind. Cas. 
456 (456) ; 12 O.C. 74 i75); D., 2 L B.R, 162 ] 

The facts of this case sufficiently appear from the jndgmeot of 
Aikman, J. 

* Second Appeal No. 483 of 1895 from a decree of E. J. Kitts, Esq , District Judge 
of Jhansi. dated the SOth January 1896, reversing a decree of Maulvi Muhammad 
Abbas AH, Munsif of Jhansi, dated the 6th December 1894. 

(1) 12 B. 270. 
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Mr. E, A. Howard, for the appellant. 

Pandit Madaii Mohan Malaviya, for the respondent. 

JUDGMENT. 

AiKMAN, J. — A decree was pas«59d in favour of the respondent Bind- 
raban against one Gajadhar on the '2St\\ of May 1894. .A few days after- 
wards the judgment-debtor sold to tlie plaintiff in the suit out of which 
this appeal arises, a house and a one pie zamindari share in the village of 
Mayapur for Rs. 2696-6. The plaintiff allowed his vendor to remain in 
possession of the house on his undertaking to pa\' one anna monthly 
rent. The house was attached by the decree-holder Bindraban, the 
respondent to this appaal. The plaintiff intervened, claiming the house 
as his own on the strength of the above-mentioned sale-deed. The 
Court executing the decree found that the sale-deed was with- 
out ooDsiderajliion and disallowed the intervenor’s claim. He has now 
filed a regular suit. .Along with his suit he did not file the sale-deed 
on which he relied, and no explanation is forthcoming as to why it 
[370] was not produced. The ciufendant Bindraban pleaded that the sale- 
deed was a collusive document, without consideration and invalid. The 
Court of first instance held upon this admission tiiat it was for the defend- 
ant to prove the want of consideration, and in the result decreed plain- 
tiff's claim. On appeal this was reversed by the District Judge, who 
held on the facts set forth above that it was for the plnintiff to prove 
that a real contract of sale had been entered into. 

It is no doubt true that, as a general rule, a party who disputes the 
validity of a deed on the ground of non- payment of consideration is bound 
to prove bis allegation. But in the present instance I am of opinion that 
the learned Judge was right in the view be took of this case. The plaintiff 
intervenor having failed in the execution department on account of his not 
having proved consideration, it was for him to prove his title when he 
brought a regular suit. It was not sufficient for him merely to allege in 
bis plaint that a certain sale-deed had been executed and registered. The 
finding in the inquiry which was held under s. 279 of the Code of Civil 
Procedure being against him, it was for him to get rid of that finding by 
something more than a mere allegation that a sale-deed had been written 
and registered. The fact that the vendor, notwithstanding the alleged 
sale, remained in possession of the bouse is a circumstance, moreover, 
which cannot be lost sight of. The learned vakil for the respondent refers 
to the case of Gobind Atma Ram v. Sanlai (1). The view adopted by the 
Court in that case is in accord with the conclusion at which I bad arrived 
before my attention was drawn to that case. In my opinion the District 
Judge was quite right. The appeal is dismissed with costs. 

Appeal dismissed. 
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[371] APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice, and Mr. Justice 

Blennerhassett. 


Civil. 

18 A. 371 = Charan Singh (Judgment-debtor) v. Lalji Mal (Decree-holder).'^ 
16 A.W.N. [12ch May, 1896.J 

(1896) 107. Act No, IV of 1932 Transfer of Property Act), s. 90 -Application for decree against non- 

kypoUiecated properly— Terminus a quo. 

Where in a usufructuary mortgage it was covenanted that if the mortgagee 
was not given possession he should have a right to obtain the sale of the mort- 
gage property, the mortgage debt meanwhile being payable on a certain apeoified 
date, it was held that in respect of an application under s. 90 of Act No. IV of 
1882, the mortgaged property having been sold under the above mentioned cove- 
nant and having proved insufficient to satisfy the debt, limitation began to run 
from the breach of the cosenant to pay on due date and not from the breach of 
the covenant to put the mortgagee in possession. 

[Diss.. 11 C.P.L R. U1 (143) ; Appp., 6 O.C. 30 (32).] 


This was an application under s. 90 of the Transfer of Property Act. 
The judgment-debtors had mortgaged certain property to the applicant 
by a usufructuary mortgage on the 16th of February 1883. The mortgage 
deed provided that the mortgage money should be repayable in a year 
from tlie date of the mortgage, and that the mortgagee should be put into 
possession. _ It also provided that if the mortgagors failed to put the 
mortgagee into possession, the mortgage money should be recoverable by 
sale of the mortgaged property. The mortgagee was not put into posses- 
sion. On the 17th of August 1889 the mortgagee sued for sale of the 
morcgaged property and obtained a decree, and having brought the pro- 
perty to sale, purchased it himself. The price realized by the sale of the 
mortgaged property proving insufficient to satisfy the decree, the mortgagee, 
on the 11th of July 1893, applied for a decree against the person and 
other propei'ty of judgment-debtors. One of the judgment-debtors filed 
objections to the granting of the decree prayed for, their principal 
objection being that the application was barred by limitation. 

The Court of first instance (Subordinate Judge of Jaunpur) gave the 
applicant the decree asked for. 

[372] The answering judgment-debtor appealed, and the lower appel- 
late Court (District Judge of Jaunpur) dismissed the appeal, holding that 
limitation began to run only from the date when the mortgage money 
became payable, viz., the 17th of February 1884, and that the application 
was consequently within time. 

The appellant thereupon appealed to the High Court. 

Babu Bishnu Chandar, for the appellant. 

Munshi Gohind Prasad, for the respondent. 


JUDGMENT. 

Edge, C. J., and Blennerhassett, J.— This is an appeal from an 
order in execution of a decree. The defendant had granted to the plaintiff 


* Second Appeal, No. 280 of 1894, from an order of Q. P. G. Forbes, Esq , Officiat- 
ing District Judge of Jaunpur, dated tbe 7th March 1894, reversing an order of Rai 
Anant Ram, Subordinate Judge of Jaunpur, dated the I8th August 1893. 

[In IG A.W.N. (189G) 107, this case is eited as Second Appeal No. 200 of 1896.— ED.] 
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a mortgage. It was usufructuary. It also contained a covenant for 
the payment of the money due on the expiration of the term, and a proviso 
that the mortgagee might bring Mie mortgaged property to sale if 
the mortgagor failed to deliver possession. Possession was not 
delivered. The mortgagee obtained a decree for sale. The sale of the 
property did not satisfy the amount decreed, and lie souglit for and obtained 
a decree under s. 90 of the Transfer of Property Act. From that 
decree this appeal has been brought. It is contended that the mortgagee’s 
remedy under s. 90 was barred by limitation, the contention being 
that the six vein s' limitation began to run from the breach of the agreement 
to put him in possession. Tlie suit was brought after the expiration of six 
years from tliat breach and within six yeiirs of the determination of tlie 
term of the mortgage on which the mortgagor's covenjint to pay depended. 
We need say nothing as to whether the decree for sale might not have been 
opposed on the ground that the suit was not brought within six years of 
the breach of tlie covenant to put the plaintiti in possession. The remedy 
under s. 90 was a distinct remedy from any suit under s. 6H of the Transfer 
of Pi’operty Act, and, as tlie suit in which the remedy was sought and 
obtained was brought within six years of the breach of the covenant to pay, 
the amount sought to be recovered by the decree under s. 90 was legally 
recoverable. We dismiss the appeal with costs. 
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Appeal dismissed. 


18 A. 373 = 16 A W N. (18961 99. 

[373] APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice, and Mr. Justice Blennerhassetl. 


Nizam-ud-din Shah (Defendavt) v. Anandi Prasad (Plaintiff).^ 

[I3tli May. 189G.] 

Guardian and minor— Liability of minor for act of penon without authority purpart, 
ing U> act as the guardian of the. minor. 

The uncle of a minor Muhammadan purporting, though without authority, 
to act as the minor’s guardian, made a mortgage of certain property belonging 
to the minor, and subsequently took a lease of the mortgaged properly in 
favour of the minor. The minor having made default in payment, the mort- 
gages sued to recover rent. Held that the mortgagee was not entitled to recover, 
although had the minor sued the mortgagee to avoid the mortgage he might 
not have been able to succeed without paying compensation to the mortgagee to 
the extent to which he or bis properry bad benefited by the money advanced on 
the security of the mortgage. Ruthin v. Dhoomee Khan (1), Bhulnnth Dey v. 
Ahmed Hosain (2). Anapurnabai v. Durgapa Mahaiapa (3), Baba v. Shivnppa (41, 
Afussatnuf Bukshun v. Mus'^amut Duolhin (5) and Girraj Bakhsh v. Kazi 
Hamid Ali (6) referred to. 

[F., 29C. 473; 6 Ind. Gas. 571 (5721 = 11 C L.J 632; 21 M.L.J. 1077 {]083) = 10 
M.L.T. .S8d (386| = (1911) 2 M.W N. 461 (468); R., 26 M. 734; 32 M. 276 = 5 
M L.T. 201 =3 Ind. Gas. 876 (877) ; 3 O.L.J. 260; 15 Ind. Gas, 676 (679) = 23 
M.L.J. 244 (249) =12 M.L.T. 147 (160); 19 Ind. Gas. 755 ; 10 O.C. 321- 12 
O.C. 146 = 2 Ind. Gas. 922 (923) ; 1 S L.R. 221 ; D.. 25 A. 59.] 


• Second Appeal, No 263 of 1894. from a decree of H G. Pearse, Esq., District 
Judge of Agra, dated the 2nd February 1894, confirming a decree of Babu Hari 
Mohan Banerji, Mun^if of Agra, dated the 4th Jul^ 1892. 

(1) N.W.P. H.C.R (1863) 21. ^2) 11 0. 417. (3) 20 B. 150 

(41 20 B. 199. -5) 12 W.R. .337. (6) 9 A. 340. 
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The facts of this case are as follows : — 

On the 4th of September 1888, Ghulam Jilani, Farid-ud-din, for 

himself and as gnardian of Nizam-nd-din, his minor nephew, and Musam- 

mat Anwari Begam, executed a mortgage with possession of certain shops 

and houses m favour of the plaintiff Anandi Prasad. The money borrow- 

ed was Bs. 2,600, and the stipulated interest was annas 14 percent, per 

mensem. The mortgagors did not give possession under the mortgage, 

but took a lease of the mortgaged property from the mortgagee. Some of 

the rent due under this lease being in arrears, the mortgagee lessor sued 

1 therefor and obtained a decree on the 4th of July 

IQQO decree was confirmed on appeal on the 30th of November 

lby2. The minor. Nizam-ud-din, applied to have this decree set aside as 

being an cj parte decree, so far as he was concerned, and it was set aside as 

regards him on the 23rd of July 1893. The suit was subsequently retried 

as to the int^est of the minor in the property mortgaged. The minor 

objected that Farid-ud-dm had [374] no authority to borrow on his behalf, 

and that the debts incurred by Farid-ud-din were not binding on him 

The Court of first instance (Munsif of Agra) was of opinion that 

Earid-ud-din had power to bind the minor’s share, and gave the plaintiff 
a decree. 


The minor appealed. The lower appellate Court (District Judge of 
Agra) confirmed the decree of the first Court. 

The minor defendant thereupon appealed to the High Court. 

Maulvi Ghukim Mujtaba, for the appellant. 

Munshi Rain Prasad, for the respondent. 


JUDGMENT. 

Edge, C. J., and Blennerhassett, J.— This was a suit for rent of 
shops brought against a Muhammadan who is a minor and has appeared 
undei the guardianship of his mother. An uncle of the minor, assuming 
to act as a guardian, had granted to the plaintiff a mortgage over the 
minor’s property, and on the same day took a lease of these shops which 
were the mortgaged property, in favour of the minor. It is for rent alleged 
to be payable under that lease that this suit is brought. The first Court 
decreed the claim. The lower appellate Court confirmed the decree. The 
defendant has appealed here. 

The minor s guardian was not a guardian having power to mortgage 
the minor’s property, and as he had not that authority, he was not in a 
position to give the plaintiff a good title as against the minor. In our 
opinion that view is supported by the decisions in Ruttun v. Dhoomee 
Khan (l), Bhutnath Bey v. Ahmed Sosain (2), Anaputnahai v. Butgapa 
Mahalapa Naik (3), Baba v. Shivappa (4), Mussamut Bukshun v. Mussa^ 
mnt Boolhin (5) and Girraj Bakhsk v. Kasi Hamid Alt (6). 

It appears to us that if the plaintifi^ had brought his suit to enforce 
his mortgage against the minor it would have been a perfect defence for 
the minor to make that his uncle had no authority to bind the minor or 
his estate. It also appears to us that the position is not altered by 
the fact that the minor’s uncle, [876] Farid-ud-din, having made the 
mortgage, took a lease of the mortgaged property in favour of the minor. 
If we were to enforce this lease, we should be practically enforcing the 
mortgage, for this reason that the lease stands or falls with the mort- 

(1) N.W.P.H.O.R. (1868) 31. (9) 11 a 4??^ (3) 20 B. 160. 

(4) 30 B. 199. (5) 13 W.B. 337. (6) 9 A. 340. 
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gage. The property belongs to the minor. If the minor were bringing a 

the mortgage or to set aside the lease, we could, no 
doubt, in such a suit decline to grant him relief until ho had made com- 
pensation to the mortgagee to the extent to which the minor or his pro- 
perty had benehted by the money advanced on the security of the raort- 
plffntiff position is altered when the minor is a defendant and not a 

whether or not the plaintiff could succeed in 
another suit m obtaining restitution or corapeosation. We cannot give 

the plaintifl a decree here to he executed in case the minor does not make 

compensation 1 We allow this appeal with costs, and sot aside the decrees 

rHn ■■'oit with costs as against Ni/,am-ud- 

dm bhah. The other parties are not before us, so this decree will not 
anect the decrees against tliem. 

Appeal decreed. 


18 A. 375 = 16 A.W.N. (1896). 110. 

MATRIMONIAL JURISDICTION. 

Before St r John Edijc, Kt., Chief Justice, Mr. Justice Aihnan 

and Mr. Justice Blennerhassett. 


F. H. Percy {PetUiomr) D. Percy (Respondent).* 

U6th May, 1896.] 

Act No. IV of .K(i9 (/ndian Divorce Act), ss. 3. sub-sectio7t (2). 8. 9. 13. 17. bb—Notiti. 
T ^203. Cfaitfd the 23rd September \S7i~Statute 28 Viet , Cap. XXV s 3— 

wLf”- 167^ (Civil Courts Act. Oudh,. s. 27-Act No. kx 0 / W^iLfth- 


The High Court of Judicature for the North-We=iterD Provinces has no juris 
diction to entertain an appeal from the decree of a District Judge in Oudh 
dismissing a suit for dissoluliou of marriage. Morgan v. Morgan (1) overruled. 

[R., Had. Gas. 852 = 98 P.R. 1909 = 172 P.W.R. 1909.] 


[376] The facts of this case so far as they are necessary for the pur- 
poses of this report sufficiently appear from the judgment of the Court. 
Howard, for the appellants. 

The judgment of the Court (Edge, C. J., Aikman and Blenner- 
HASSETT, JJ.) was delivered by Edge, C.J. — 


JUDGMENT. 

Mrs. Florence Helen Percy on the 7th of October 1893 presented 
her petition for divorce in the Court of the District Judge of Lucknow 
aer husband was the respondent. The petition alleged matters which 
« true, entitled Mrs. Percy to a decree for the dissolution of her marriage’ 

tu Additional Judge of LucknoW to 

who^ file we presume the petition had been transferred for hearing He 
aiamissed the petition. Mrs. Percy presented her memorandum of 
appeal to this Court, anJ it was admitted. When the appeal came on for 
argument, the question arose as to whether this Court had jurisdiction to 
e^rtajnjmd determine the appeal ; in othe r word s, whether an appeal 

• First Appeal. No. 260 of 1894. ~ 

(1) 4 A. 306. 
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from tlie District Judge of Lucknow, dismissing a petition for dissolution 
of marriage, lay to this Court. 

The question of jurisdiction is one of the first importance. If this 
Court not having jurisdiction in appeal were to grant the relief asked for 
in this appeal and to decree dissolution of marriage, and either of these 
parties, believing iiimself or herself free, were to contract marriage with 
another person and liave children, those children would be illegitimate 
and subject to all the disabilities of illegitimate children. 

There is no doubt that for some purposes this is the Court having 
jurisdiction in matrimonial cases instituted in the Courfs of the District 
Judges in Oudh. Bys. 3 of Act No. IV of 1869. the High Court men- 
tioned in the Act is, so far as the non-regulation provinces are concerned, 
the Higli Court or Chief Court to whose original criminal jurisdiction the 
petitioner is for the time being subject, or would be subject if he or she 
were a European British subject of Her Majesty. By Notification 
No. T203, dated the 23rd of September 1874, the original and appellate 
[377] criminal jurisdiction to l)o thereafter exercised over European 
British subjects of Her Majesty in Oudh is to be exercised by the High 
Court of these Provinces. That notification was issued under s. 3 
of the Statute 28 Viet., Cap. XXV. By sub-s. 2 of s. 3 of Act No. IV 
of 1869, the District Judge for the purposes of the Divorce Act meant 
in the non-regulation provinces, the Commissioner of a Division. By 
s. 27 of Act No. XIII of 1879 it was enacted that “ for the purposes 
of the Indian Divorce Act the Judicial Commissioner (of Oudh) shall, 
throughout the territories to which this Act applies, be deemed to be the 
Commissioner of a Division.” By s. 42 of Act No. XX of 1890, the 
words “ District Judge” were substituted for “Judicial Commissioner” 
in s. 27 of Act No. XIII of 1879. We have now traced out the jurisdic- 
tion under which the petition for dissolution of marriage was presented 
to and received in the Court of the District Judge of Lucknow. There 
is no doubt that, under s. 8 of Act No. IV of 1869, this Court 
had power to remove and try and determine as a Court of original 
jurisdiction this suit for divorce while it was pending in the Court 
of the District Judge of Lucknow. If any question of law had 
arisen and a reference had to be made under s. 9 of Act No. IV of 
1869 by the Court of the Disr.rict Judge of Lucknow, that reference 
could only have been made to this Court. The petitioner could, 
under s. 13, instead of appealing from the decree of the District Judge of 
Lucknow, have instituted her suit in this Court, notwithstanding that 
her suit had been heard and determined by the District Judge of Lucknow. 
Further, if the District Judge had made a decree for dissolution of 
marriage, it was this Court, and this Court alone, which could, under 
s. 17, have confirmed that decree. All these powers to which we 
have been referring were given to this High Court in cases und^ 
the Divorce Act which might be decided in the Courts having juris- 
diction as Courts of first instance in Oudh. One would naturally 
assume that in those oases in which an appeal is given by Aot 
No. IV of 1869 from a decree or order in a matrimonial suit by a 
District Judge, the appeal would lie to [378] the Court which had the 
power to withdraw tho suit before decision from the Court of the 
District Judge, to advise on a reference the District Judge upon 
questions of law arising in the suit and to confirm the decree for dissolu- 
tion of marriage when passed by the District Judge. One would naturaUy 
have expected that the Court to wiiich such jurisdiction was given by the 
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Legislature would be the Court to which jurisdiction in appeal from orders 
in such suits made by a District dudge would be given. .\ right of appeal, 
as has been frequently decided, is not a natural and inherent right attach- 
ing to litigation ; it is a right which is given, and can only be given, by 
statute; and it is only the Court to which the jurisdiction is given to 
entertain an appeal in a particular matter wliich can hear and determine 
such an appeal. In order to see whether any riglit of appeal is given under 
Act No. IV of ISGU from the decree or order of tlie District Judge, we 
have to turn to y- 50 of that Act. 8o far as is material, tliat section 
enacts as follows : — All decrees and orders made by the Court in any 
suit or proceeding under tliis Act shall l)c enforced and may be apiioaled 
from in the like manner as the decrees and orders of the Court made in 
the exercise ol its original civil jurisdiction arc enforced and may be 
appealed from under tlio laws, rules and orders for tho time being in 
force. Mr. llon ard, who appeared for tho [)etitioncr appellant befoi'e us, 
contended, on tho authority of the decision of this Court in Morcian 
V. Monfaii (1), that tho appeal in this case lay to this Court. 

We regret to say that wo are unable to follow that decision. It 
appears to us that it is Ijased upon tlio assumption that, because this 
Court is for certain purposes the High Court for Oudh under Act No. IV 
of 1869, appeals from tiio District Judt’cs of Oudh lie, under s. 55 of 
that Act, to this Court. It was not noticed tliat in framing s. 55 tho 
jurisdiction io appeal was made to deijend on the original civil jurisdiction, 
and not, as in cases of confirmation under tho .\ct. on the original criminal 
jurisdiction in eases of European British subjects of Her Majesty. [379] 
At no time had this Court any jurisdiction to hear appeals from decrees of 
Courts in Oudli [)asscd in the .exercise of their original civil , jurisdiction. 
There is under certain circumstances a power in the Judicial Commis- 
sioner's Court to make a reference under s. 0 of Act No. XIV of 1891 
to the High Court. AH we have to decide is that the appeal does not lie 
to us. It is no part of our duty to decide where the appeal does lie, but 
we think it right to suggest that if it does not lie to the Court of the 
Judicial Commissioner of Oudh in this case, s. 55 of Act No. IV of 
1869 is a dead letter so far as rights of appeal under that section from 
decisions in Oudh are concerned. 

We should also like to point out a dilliculty which may arise, assum- 
ing that the Court of the Judicial Commissioner of Oudh accepts and 
entertains the appeal in this case from the District Judge of Lucknow, 
and makes a decree dissolving the marriage between Mr. and Mrs. Percy. 
The difficulty in that case may be as to whether a decree nisi made on 
appeal can be confirmed by the Court of the Judicial Commissioner, that 
Court not being a High Court for the purposes of Act No. IV of 1869. 
It might be that the decree of the Judicial Commissioner could never be 
confirmed. Their Lordsliips of the Privy Council, are not a High Court 
ffir the purposes of .^ct No. IV of 1869, and the decree [of the Judicial 
Lommiasioner’s Court, if one is raade^on appeal in this case, would not 
00 a decree of a District Judge, and consequently would not be capable 
of confirmation by this .Court under s. 17. It appears to us that speedy 
legislation is necessary to remove the .difficulties which wo have pointed 
out, which in our opinion are obviously caused by an oversight on the part 
of the gentlemen who drafted Act No. IV of 1869. 
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We much regret that we have been compelled to come to the conclu- 
sion that we have no jurisdiction to grant the petitioner the relief which 
she sought in vain in the Court of the District Judge of Lucknow. We 
direct that the memorandum of appeal filed in this Court be returned to 
the petitioner so that she may present it to the Court having jurisdiction 
to entertain it, or may, if so [380] advised, present an original petition 
for dissolution of marriage in this Court under s. 13 of Act No. IV of 1869. 

Memorandum of appeal returned. 


16 A.W.N 
(1896) 110. 


18 A. 380 = 16 A.W.N. (1896) 114. 


REVISIONAL CRIMINAL. 


Before Mr. Justice Knox and Mr. Justice Blair. 


In the matter of the petition of Rudra Singh and others.’'' 

[18th May, 1896.] 

Criminal Procedure Code, s. ‘il2 — (Sessions case — Defence reserved— Examination by 
Magistrate of iwiiwessgs named for the defence. 

The fact that an accused person, against whom a charge has been framed by 
a Magistrate under tbe provisions of s. 210 of the Code of Criminal Procedure, 
has reserved his defence does not preclude the Magistrate from acting under s. 212 
of tbe Code of Criminal Procedure. 

The facts of this case so far as they are necessai7 for the pui'poses 
of this report sufficiently appear from the judgment of the Court. 

Kunwar Parmanand, for the applicants. 

The Public Prosecutor (Mr. E. Chamier], for the Grown. 

JUDGMENT. 

Knox and Blair, JJ. — This is an application praying that this 
Court will set aside an order passed by the Joint Magistrate of Etah, and 
grant an order directing that Magistrate not to examine certain witnesses 
whom the accused has named in a list as witnesses whom he wishes to 
be summoned to give evidence on his trial. The order complained of is an 
order passed by the Joint Magistrate acting under and within the provi- 
sions of s. 212 of the Code of Criminal Procedure. We are called upon 
to set aside that order and to hold that where an accused person says that 
“he reserves his defence,” committing Magistrates have no longer any 
discretion to act in the terms of s. 212 of the Code. This is the 
broad proposition contended for with great earnestness by the learned 
vakil who appears on behalf of the petitioner. In the argument which he 
addressed to us he maintained that when an accused person reserved his 
defence he was entitled to keep back the defence and witlihold from the 
witness-box all the witnesses who might have had anything to say about it, 
and who had not [381] been examined under the provisions of s. 208, until 
the trial went before the Court of Sessions, on the ground that his right of 
reaerving his defence would be infringed and materially prejudiced. Another 
ai^Utnant which he addressed to us was that when a charge had been drawn 
up.agfi-irvsb an Accused person and that charge Wip^s a charge of an offence 
triable only by ,a Court of Session, however erroneous that charge may 
be, the case must proceed to trial before the Court of Session and the 
accused was entitled to an acquittal of that offence, if he could secure it ; 


* Orlminal MiscallaDeous No. 62 of 1896. 
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that the Magistrate was fanclm olHcio as soon as he ha.l frameJ the 

charge, and, as he was compelled to commit, there was no object in his 
hearing witnesses for the accused. 

We have before us the provisions of s. of the Code of Criminal 
Procedure. That section did not exist in the Act of 1861. It appears for 
the first tune in Act No. X of 1872. About the time when it was enacted, 
and wlien the Code of Criminal Procedure of 1872 was under preparation' 
two cases were decided by the High Court of Calcutta bearing upon this 
very nomt. One was the case /h the mutter of Mahesh Ctuoidra Banerjee 
rhe Queen Y. Purnx Clundra Banerji and otkera. The Queen v. Kali 
SarAar am! others ( I ) and the other was the case of Queen v. Kishto Doha (2). 
The learned Judges who decided these cases took a diametrically 
opposite view of tlio duties of committing Magistrates with regard to tlie 
examination of witnesses named in a list filed by an accused as witnesses 
whom he intended to call in evidence on his trial before tlie Court of 
Sessions. With those cases before them tlie Legislature inserted a new sec- 
tion— s, 200--in Act No. X of 1872, and retained it as s. 212 in Act No. X 
of 1882. That section gave the Magistrate the widest possible discretion 
to summon and examine any witness named in any list given in to him 
under s. 211. With that discretion we cannot interfere, nor do we see 
how any line could be drawn limiting it oneway or another. The Code of 
Criminal Procedure does not require a Magistrate to record liis reasons 
for acting or refusing to act uiulor s. 212, and we cannot [382] lay down 
a direction that before exercising his powers he should record reasons. 
He is given a discretion which ho may ho trusted to use properly, and it 
will be for a person impugning his order to satisfy us that a judicial 
■discretion lias not been used before we can interfere with an order passed 
under this section. We need not go into or state any reason why it is 
necessary that this section should apimr on the statute'book. It is there; 
and as it is there, it is the duty of every Magistrate, who considers that 
the use of it is necessary and expedient in the interests of justice, to 
make use of it to the fullest extent necessary in the interests of justice. 

If he does not do so, he neglects an obvious duty. No case has been made 
out to us showing that in the present instance the Joint Magistrate of 
Etah failed to exercise his discretion or abuse it. We decline to interfere 
and return the record. 

Avplication dismissed. 


(1) i B.L.R. App. 1 


(2) 14W.R.C.K. 16. 
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APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice, and 

Mr. Justice Ulennerhassett. 

U.TAGAR Lal [Plaintiff] v. JiA Lal AND OTHERS (Defendants)." 

[18th May, 1896.1 

P‘fe^emj)tion—Wn]\h-u\-a.rz—BigH of pre-emption, not forfeited by breach on a former 

occasion of the rules of the wajib ul-arz relating to pre-emption. 

Semble. that a claimant for pre-emption under a wajib ul-are would not forfeit 
bis right to pre-emption if upon a former occasion he had violated the provisions- 
of the wajib-ul-arz by mortgaging his share to a stranger. Gokul Chand v. Ram 
Prasad U) followed ; Rhajjo v. Lalninn (2i referred to. 

This was a suit to obtain possession as mortgagee of certain ^amindari 
which had been mortgaged by a deed of conditional sale by three of the 
defendants to the fourth defendant. The plaintiff claimed under a clause 
of the wajib-ul-arz relating to pre-emption and he alleged his right as a co- 
sharer to be superior to that of the defendant-mortgagee. 

[383] The defendant- mortgagee pleaded tliat as to part of the property 
mortgaged the plaintiff had no right of suit, not being a co-sharer ; that 
tlie mortgage was executed with the plaintiff’s knowledge and acquiescence, 
and that the plaintiff had forfeited his right of pre-emption by having on a 
previous occasion mortgaged his own share to a stranger. 

The Court of first instance (Subordinate Judge of Mainpuri) found that 
the plaintiff had about four weeks before the suit mortgaged his own share 
to one Harbans Bai, who was a stranger, and, applying the ruling in Rhajjo 
V. Lahnan (2), dismissed the suit on the ground that the plaintiff had by 
his own act deprived himself of his right to claim pre-emption. 

The plaintiff* appealed, and the lower appellate Court (District Judge 
of Mainpuri). taking the same view of the law' as that taken by the court 
below, dismissed the appeal. 

Tlie plaintiff appealed to the High Coui’t. 

^lunshi Madho Prasad, for the appellant. 

Munshi Gobind Prasad, for the respondents. 

JUDGMENT. 

Edge, C.J., and Blennerhassett, J. — This was a suit for pre- 
emption ol a share in a village brought on a clause in the wajih-uParz 
providing for pre-emption in case of mortgages or sales of shares by co- 
.fiharers. The first Court dismissed the plaintiff”s suit on the ground that 
on a previous occasion he himself had mortgaged his share in the village 
to a stranger. Tbe lower appellate Court, accepting that view of the law, 
dismissed tlie appeal. The plaintiff has brought this appeal. 

It so happens that on the previous occasion when the plaintiff him- 
self mortgaged to a stranger no co-sharer in the village claimed pre- 
emption. No luajib-uParz w'hich we have ever seen has contained a 
clause absolutely and in all events prohibiting a co-sharer from selling or 
mortgaging to a stranger. Such a clause would be unreasonable and bad 
in law. It w'ould be against publi c policy. What is provided by such 

• Second Appeal No. .857 of 1H94, from a decree of G. E. Gill, Esq., District Judge 
of Mainpuii, dated the 30th January 1894. con6rmmg a decree of Rai Pandit Indar 
Naraiu, Suboidinate Judge of Maiupuri, dated the 28th November 1892. 

(1)’ 9 A.W.N. 11889) 127. (2) 6 A. 180. 
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clauses is that a co-sharer siial] Itsva ■> i i i.i 

tl>at any co-sl.ave,- desi.-e,! to [Ikf e ;;ota"r‘'V:.o,r "t,fo 
had on a pnevions occasion acted in violati^^of tt p.ovilons' of 'tlfe 
siich^n" ‘o pre-emption, wo should hesitate before deciding that 

bin, ontlV rH.r’tn cl'®"''''’'' ’raj>h-nl-arz depr ved 

t;::: :h:!i h":.:^ : 'zr 'm t h:;:;Hr ^ r-- 

that the decision in OoM t ‘'’"1 

not be assumed from what we have said that we throw anv douhtL’Xe 
correctness ol the decision in Uh„jjo v. Lalman (2), with the d ecis bn in 
winch case on the facts there before tlie Court we agree. We allow tlii? 
Appeal, and, setting aside the decror^s of the Court below and the first 
"T ^ case under s. 5G2 of the Code of Civil Procedure to 

Appeal decreed and suit remanded. 

18 A. 384 16 A.W.N. (1896) lOt. 

APPELLATI^ CIVIL. 

nelorc Sir John Echje. Kt.. Chie f Justice, and Mr. Justice Bknnerhassctt. 

Hinqan L.tL {Judgment- Jebtor) r. M.vnsa Ram (Dccrec-hohhr) " 

t^Uc May, 189G.J 

Executjon of decree— fAmilntiou- Act No. XV of 1 S 77 « lo j^r,. ,j 

of haUUUy contained ^n a memorandJn ofipyeai 

An admission made by an advocate or duly authorised vakil on behalf of hi ■ 
client m a memorandum of appeal in a case not viler patte» that a certain 

was a fiubststi-.g decree capable of execution will amount to an acknowlndp^m/ f 

withm toe moaning of section 19 of Act No. XV of 1877 po as to civa f? i! 

rassi"^ ey™‘ion ol such decree, provided that such Td^ 

085] mission was nee. .s-ary for the purposes ol tbo pleadings in the former case 
Sed qu,p.re whether such admission will have a similar effect if it ™vas n^' 

^ C.W.N. 150 

Court^^ “““ efficiently appear from tlie judgment of the 

Messrs. T. Conlan and J. Simeon, for the appellant. 

Pandit Sundar Lai, for the respondent. 

JUDGMENT. 

Edge, C. J., and BleNNERHASSETT, J.— This was an nnn^oi 
an order passed in execution of a decree. Tiie question is \vas the iirHs^^ 
apphcrti on for execution ba rred by limitation? The present a pplicatbn W 

Tiiri Second Appeal No. 314 of 1894, from an order of H. Bateman !?□« r»- 

confirming an order 

pkins. E<q.. Subordinate Judge of Dehra Duo, dated the 13 th November 1893 ^^' 
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executioQ was presented more than three years after the last preceding 
application for execution, and consequently would ordinarily be barred by 
limitation. The decree-holder relied on a written statement which was 
signed and filed by the judgment-debtor in another suit to which the 
present decree-holder was not a party, and also on a memorandum of 
appeal in that suit, which was signed and filed by the advocate of the 
present judgment-debtor, as containing acknowledgments, within the mean- 
ing of s 19 of Act No. XV of 1877, sufficient to give a new start to 
limitation. 

The acknowledgment relied on in the written statement was merely 
a statement of the fact that the judgment-debtor bad been declared liable 
to the payment of a certain sum of money by a ceitain decree passed in a 
certain year, which happened to be the decree now sought to be executed. 
In our opinion the mere statement of a fact that a decree was passed 
against a party on a certain date for a certain amount is not an acknow- 
ledgment that that decree is capable of execution so as to come within s. 19 
of Act No. XV of 1877. It is merely a statement of a fact that a decree 
was passed, and not an acknowledgment that there is a present liability 
under the decree. If we were to hold that the statement of fact in that 
written statement amounted to an acknowledgment within s. 19 of Act 
No. XV of 1877, we should [386] be practically making it impossible for 
a defendant to comply safely with tlie Code of Civil Procedure by giving 
in his written statement a simple narrative of the facts on which he based 
his defence. 

We now turn to the memorandum of appeal. The appellant sought 
in appeal relief on two grounds. The first was that a certificate should 
not have been sent from the Court at Mussoorie to the Court at 
Saharanpur in execution of the decree, and secondly that the decree 
attempted to be executed was incapable of execution. 

To take the latter point first. In the memorandum of appeal signed 
by the advocate it was stated : — “ The only decree which is capable of 
execution against the judgment-debtor Nagar Mai is the decree of the 
appellate Court dated the 25th September 1886, and not that of the 15th 
of June 1886, which was modified in appeal." The meaning of that is that 
the decree-holder in that case was attempting to execute a decree of the 
first Court, whereas the decree of the Court of appeal was the only decree 
which could be executed. In our opinion, if that ground of appeal had been 
simply as follows — “ The decree sought to be executed has been appealed 
against and has been modified by the decree of the appellate Court, and 
consequently cannot be executed " — , there would have been no acknow- 
ledgment that the decree of the appellate Court, which appears to be the 
decree now sought to be executed, was capable of execution. We strongly 
doubt that either an advocate ora vakil could make a signed acknowledg- 
ment within the meaning of s. 19 of Act No. XV of 1877, so as to bind his 
client, if the acknowledgment relied on was unnecessary for the purpose 
for which the advocate or vakil had been retained. In the case to which 
we are referring it was absolutely unnecessary for the advocate to have 
made in the particular ground of appeal any admission that the decree of 
the 25th of September 1886, was capable of execution. The point, so far 
as that ground of appeal was concerned, was not whether the decree of 
the 25th of September 1886, was capable of execution. The point was :-|- 
The decree of the [387] 15th of June 1886 having been modified in 
appeal, could it be executed ? 
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Now to refer to the other ground stated in that memorandum of 
appeal. The decree in that case hud been passed by a Court at Mussoorie. 
The complaint m appeal was that it liad been wrongly transferred for exe- 
cution to the Court at Saharanpur, and the appellant in those proceedings 
sought to make out that case by showing that he had property within the 
local limits of the jurisdiction of the Mussoorie Court sufficient to satisfy 
the decree against him. Consequently for that ground of appeal it was 

necessary to state the fact that there was property of the then appellant 

witliin tile jurisdiction ol the Mussoorie Court sufficient to satisfy the de- 
cree. In our opinion that ground of appeal could not Iiave been worded 
so as to raise the case which the then apuellant was trying to raise without 
acknowledging that the decieeof the 2rjth of September 188G was enforce- 
ab e against him, and that was an acknowledgment of a subsisting liability. 
All that remains is to see whether a memorandum of appeal signed by an 
ai vocate or vakil duly aiitliori/ed in tliat behalf by his vakalat-namah 
which contains an acknowledgment of lialiility is within s. 19 of Act No. 

M T? -appears to us that the whole question is concluded by 

Uie I'ull Bench rulnig of this Court in Ram llU Raiw.Satuar Rai {\). 

10 principle of that case seems to nave been applied in many cases, 

and. whether applied or nob, is binding on us. We consequently tiold that 

limitation began to run from tiio date of the memorandum of appeal filed 

m the suit between Mansa Ram and Nagar Mai. and tliat the present 

application tor execution is within time. We dismiss the appeal with 
costs. 

Ai>peal (Jisau sscd^ 


18 A. 388^16 A.W.N. (1896) 123. 

[388] APPELLATE CIVIL. 

Before Sir John Edje, Kl., Chief Justice, and Mr. Justice 

Blcnnerhassett. 


CHATAHRMUJ {Defendant) y. DWAHKA PRASaD AND ANOTHER 

(Plainiiffs)r f22nd May, 189G.] 

lnterpretal'\nno( (locum'nts -In’^ennble danse -•* Fasti year " AnricuUural uear"-^ 
Act No. XIX of IsTS [North- IVesiern provinces Lniid Pevenne Act\ s. 3, clause H. 

Tho praciico adopted by patwaris in some ptrts of ibe North-Western Provinces 
of anplyinB tbe term “ FasH year ” to the “ agricultural yetr •' as defined in 

Act No. XIX of IH7.S. s. 3, clause S. is erroneous. Where parties to a deed aes- 
oribe a date as being in such and such a “ Pasli ” year, they must be taken, in 
absence of evidence of mutual ml^take. to refer t) «he calendar Pasli year. 

In interpreting a document a clmse which is inconsistent in any construction 
thereof wuh the rcmainmg provi.^ions of the document must be rejected. 

Yad Ram v.^Amir Singh ci) arid Sh^obaran Sin/jh v. Bisheshar Daval Sifiah 13) 
referred to. » -v 


The facts of this case sufficiently appear from the judgment of 
Edge, C. J. 

Maulvi Ghulam Miijiaba, for the appellant. 

Muoslii Ham Prasad, for the respondent. 


Siraj-ud-dio. Additional 

Subordinate Judge of Mampun, dated the 22nd February 1894, reversing a decro- of 

randit Alopi Prasad, Munsifof Pbaphund, dated the I8r.h September 1893. 

(1) 3 A. 247. (2) 2 A.W.N. (1882J 174. (3) 12 A.W.N. (1892) 23G. 
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JUDGMENT. 

Edge, C.J. — This suit arose out of a sale-deed. The sale-deed was 
executed on the 9th of July 1890, the date being so described, and not 
being described as a Fasli year or a Sambat year or a Hijri year. 
According to the terms of the sale deed the purchaser was entitled to 
possession on the execution of the deed, and was on the execution of the 
deed entitled to mutation of names. If it liad not been for the clause upon 
which this suit was founded, there could not be the slightest doubt as to 
what the parties meant. The passage to which I refer is, as translated, as 
follows : — “ The operation of this sale-deed shall be counted from the com- 
mencement of Asarh 1298 Fasli.” Now the 9th of July 1890, was in the 
Fasli calendar year 1297, The suit has been brought for rents which 
accrued due subsequently to the 9th of July 1890, and which accrued due 
in the calendar Fasli year 1298, and prior to the beginning of Asarh in that 
year. The other provisions of [389] the deed would show that the vendor 
was entitled to any rents whicli accrued due before execution of the deed, 
and that the vendee became entitled to any rents which accnied due sub- 
sequently to the execution of the deed. The plaintiff took his stand on 
the sentence in the deed the translation of which I have just given. The 
defendant by his written statement suggests that the scribe of the deed 
inserted 1298 Fasli in the particular clause, as in 1298 Fasli the crops 
sown in Asarh of 1297 Fasli would be reaped. He said in the written 
statement that the crops sown in Asarh 1297 Fasli are called the crops of 
1298 Fasli because they are reaped in Kuar and Kartik 1298 Fasli. That 
written statement, so far as it is intelligible, would represent that 1298 
Fasli was inserted by mistake for 1297 Fasli. Neither side gave in evi- 
dence of any mistake. The patwari was called as a witness, and he 
stated that the sale-deed was executed in 1298 Fasli. The 9th of 
July 1890 was in fact in 1297 Fasli. The calendar year 1298 Fasli 
began on the 29th of September 1890. It may be that the parties, 
not being aware of the calendar Fasli year and when it commenc- 
ed, considered that the Asarh of the Christian year 1890 was in 1298 
Fasli, and that mistake, if it was one, may have originated in what we 
are told has become the custom amongst patwaris of treating the Fasli 
year as commenciug on the 1st of July of one year and terminating on 
the 30th of June in tiie following year. It is true that under the orders 
of the Board of Revenue the patwaris’ accounts are kept from the 1st of 
July one year to 30th of June in the next. For the purposes of the Board 
of revenue the agricultural year is not conterminous with any calendar 
year. Neither the Board of Revenue nor the High Court, nor any other 
authority except the Legislature, has power to alter the date of the com- 
mencement of any calendar year. The Legislature has of course power to 
enact, if it so thought right, that the Fasli year should be taken as com- 
mencing on the 1st of April, or May or of December, or on any other day it 
chose ; but presumably the Legislature, bearing in mind the frightful con- 
fusion that anv such arbitrary change in a calendar year would cause in the 
[390] making of contracts and the determining of the rights of parties to 
contracts, would not interfere with any of the calendar years. Anyhow a 
patwari, or all the patwaris in these Provinces, have no power to alter the 
date for the commencement of anv calendar year. If there is one thing more 
than another as to which no doubt should be cast by the Legislature or by 
a court of Justice, it is the commencement of old and well-known calendar 
years, whether the year be the Christian year, the Hijri year, the Sambat 
year or the Fasli year. To raise a doubt in men’s minds as to whether there 
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may not be two totally dift'erent dates separated by nearly three months 
interval at which the same calendar year may commence, would be to create 
disastrous confusion in all contracts depending on such calendar years. 
For example, if we were to hold that 1298 Fasli, which did in fact 'com- 
mence on the 29th of September 1890, mi'^ht ho the patwari's Fasli 
year commencing on the 1st of July 1890, we should have this result 
that it would he open to either i»arty to a contract which was to he 
performed in the July, August or September of a name i Fasli year to 
say that he understood that the contract was to I>e performed a year 
■earlier than the year api)earing in the written document, whilst the other 
paicy migiit say that in making the contract lie believed he was contract- 
ing according to the well-known calendar Fasli year. The result would 
be, if each side was found to tell the truth, tliat when they thought they 
had arrived at a contract, they had in fact arrived at no contract at all. 
There would in that case he no mutual mistake. Each man believed 
that the Fasli year was different from what the other man believed it to 
be. The result would he that a Courc of law would he hound to hold the 
■contiact to he \oid. That is a state of things to which natwaris, if they 
think of these things, ought to pay attention, and not to persist in a course, 
if they have followed it. of attempting to alter the calendar Fasli year. If 
patwaris or any otlier persons wish to keep accounts for twelve months, the 
twelve months not being conterminous with the commencement or ending 
of any recognised calendar year, it would he very easy for them to keep 
[391J their accounts, which related, for example, partly to 1297 Fasli and 
partly to 1298, under a heading sucli as this — "Fasli 1297-98." It is to 
he hoped tliat confusion will not he raised in the minds of the commercial 

to the Fasli year, for example, commences. 
Merchants in Calcutta make contracts with growers of produce in these 
Provinces : money is advanced on those contracts ; it is not advisable that 
■the people of these Provinces should be under the impression that the Fasli 
year in the Nortli-Western Provinces commences at a date different from 
that at which it commences throughout the rest of India. 

In the passage which I have quoted from the sale-deed it is obvious 
that there is no patent ambiguity there could only be a latent ambiguity 
if there were in fact two Fasli years, 1298, which commenced on different 
days. However, it may he that the parties to this contract believed that 
the Asarh of 1297 Fasli according to the calendar was in fact the Asarli' 
of 1298 Fasli, and made their contract accordingly. If tliey did so. there 
was a mutual mistake as to the particular Fasli year about which they 
intended to contract, and it was competent to either side to show that a 
mutual mistake had been made, and that they mutually believed that the 
which they were referring was properly described as the Asarh of 
1298 Fasli. I use the word “ mistake " in this sense, because I am not 
■aware that it is possible for the Asarh of 1297 Fasli to he described as the 
Asarh of 1298 Fasli with any correctness either in law or in fact. On 
proof of a mutual mistake the contract could be rectified, or, without 
rectification of the contract, effect could be given to it according to the 
intention of the parties just in the same way as if rectification had 
formally been decreed. If a mistake does exist in these Provinces amongst 
■certain classes of agriculturists as to when the calendar Fasli year 
begins, that mistake is not the result of any action on the part of 
the Legislature. The Legislature when defining, in s. 3 of Act 
No. XIX of 1873, cl. 8, what the term “agricultural year" for 
■tne purposes of that Act, and not for purposes outside that Act, 
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1896 meant, de6ued it as meaning a year commencing on the [392] first 
M^ 22 . day of July and ending on the thirtieth day of June. That is a defi- 
App^t which could mislead no one. The Legislature did not purport to 

EL- alter the date of the commencement of any calendar year, any more 
LATE than the Legislature would intend to alter the commencement of any 
Civil, calendar year if it enacted that the “ financial year ” should commence on 

HU aTflB- thirty-first of March. No one would think 

iRE w H ^5<^^^ending that the Legislature by prescribing when the financial year 
16 A.W.N. should commence and terminate intended that for the future the Christian 
(1896) 123. year, the Jewish year, the Hijri year, the Fasli year or the Sambat year 

should commence on the first of April and terminate on the thirty-first of 
March. Beyond this, Government was careful when publishing the Urdu 
tianslation of Act No. XIX of 1873 not to cx'eate confusion by using, as a 
transition of “agricultural year” in cl. 8, s. 3 of Act No. XIX 
of 18/3, any term appropriated to a well-recognised calendar year. They 
did not use as synonymous with “agricultural year " the term “ Fasli year.” 
Goseinment was careful to translate the English expression “agricultu- 
ral” by the Urdu “ zara'ati." 

In the result it is apparently to the patwari that we must look, if we 
want to find the author of the confusion which has arisen. This question 
is not a new one. It has been twice before this Court, once in 1882, and 
again in 1892. In the case of Yad Rum v. Amit Shioh (l), whicli was a 
case in wliich a bond had been made with instalments payable at the end 
of every Fasli year, Brodhurst and Mahmood, JJ., held that the Fasli year 
in the bond was tlie calendar year and had no reference to the agricultural 
year. They pointed out that the Courts below in that case had confound- 
ed the Fasli year with the agricultural year. Mahmood, J., was 
a native of this country and of these Provinces. Brodhurst, J., had 
filled tiie office of Magistrate and Collector before coming to the 
judicial branch of the service. Their opinion on a question of this 
kind was certainly entitled to weight. The other case in which 
the question arose came before two Judges who were neither natives of 
[393J India nor had had the advantage of having served as Collectors in 
these provinces. What small knowledge they brought to this subject was 
the knowledge they had acquired in the training of the law. The two 
Judges were my brother Blair and myself. In that ctise—Sheobaran Singh 
V. Bisheshar Dayal Singh {2} — we were guided by general principles of law 
and the experience which a knowledge of tlie law and its application had 
taught us of the danger of recognising two different calendar years of the 
same denomination and not coincident in commencement and conclusion. 

So that practically, so far as this Court is concerned, the question is con- 
cluded. Unless a case of mutual mistake is shown, the parties must be 
hold lo have contracted according to the calendar year. 

This question does not, however, determine the fate of this appeal. 

In either view of what the parties may have meant when they referred to 
the Fasli year, the sentence of which I have given the translation cannot 
l)e reconciled with the other terms of the sale deed. It would be as in- 
consistent with tile otlier terms of the deed to read the clause in question 
as 1297 Fasli as it would be to read it as 1298 Fasli. The result in my 
opinion is that, the other terms in the deed being plain and unambiguous 
and this clause being consistent with nothing, it must be rejected. Reject- 
ing the clause, the plaintiff’s suit must fail. I would allow this appeal, 

(1) 2 A. W. N. (1889.) 174. (2) 12 A. W. N. (1893) 336. 
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and. setting aside the deoi-eo of the lower appellate Court, would restore 

the decree of the first Court, tliough for ditierent reasons. 

1 ®^NNEEHASSETT. J.— I concur generally in the judgment of the 
learned Chief Justice. There can he no doubt that tlie patwaris of these 
rrovinces consider that the Fasli year commences on the 1st of July and 
ends on the 30th of June. The whole of their oflicial training compels 
them to adopt this view. This year does not correspond with the Fasli year 
introduced by the Emperor Akbar for the purposes of Revenue administra- 
tion, and it IS therefore possil)lo that persons who accept tiie assistance of 
patwaris m [394] drawing uii their documents may make use of ambi«u- 
ous terms and that a certain amount of confu.iion may be caused thereby. 
In my opinion extrinsic evidence has always been admitted to explain a 
latent ambiguity m a document, that is. wiierc the language used is 
unambiguous, though it might fit several conditions of fact equally well. In 
this connection I would quote the words of Wigram. V. C., in his book 
on e.xtrinsic evidence in tiie interpretation of wills, paragraph 200; — 
\Vords cannot be amiiiguous because they are iinintelligihle to a man who 
cannot read, nor can they ho ambiguous merely because the Court which is 
called upon to explain tliern may he ignorant of a particular fact, art or 
science which was familiar to the person wlio used the words, and the 
knowledge of which is therefore necessary to a right undei'standing of the 
words as used. If this ho not a just conclusion, it must follow that the 
question wliether a will is ambiguous miglit ho dependent, not upon the 
propriety of tiie language whicli a testator has used, but upon the degree 
of knowledge, genera!, or even local, which a particular Judge might happen 
to possess." Tltese principles are now embodied in ss. 96 and 98 of 
the Indian Evidence .\ct. The appellant in this ease urges that the 
document should he read as a whole and that no one condition of it should 
be read independently of the otiiers. Both the Courts below have found, 
and I think rightly, that, read as a whole, the document is in favour of the 
appelhuit’s case. In my opinion tlie clause in question by itself is 

insensible and it is repugnant to the other clauses in the deed. I concur 
m the order proposed. 

By the Court. 

The appeal is allowed. Tiie decree of the lower appellate Court is 
set a^de with costs here and in the Court below, and the decree of the 
ur.st Court is restored. 

Appeal decreed. 

18 A. 393 = 16 A.W.N. (1896) 119. 

[395] REVISIONAL CRIMINAL. 


Before Mr. Justice K}iox. 

Queen-Empress v. Subhan and another.* [26th May, 1896.] 

^cl Ko. XLV of 30CO {Indian Penal Codei, s. 2Ql~-Trespnss on burial place^Acts 
complained of done by permission of owner. 

Beld that pf rsr ns who entered upon a burial-place and ploughed up the graves 
wore liable lo be convicted of the offence defined by s. 297 of the Indian Penal 
Code. DotwiibstandiDg that their entry cn the land was by the consent of th^ 
owner thereof. 

ER.. 33 A. 773 (774} = 8 A.L.J. 927 (928)= 12 Ind. Gas. 800 (30l).J 
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The facts of this case sufficiently appear from the judgment of 
Knox, J. 

Mr. C. R. Alston, for the applicants. 

The GovernmenE Pleader (Munshi Ram Prasad), for the Crown. 

JUDGMENT. 

Knox. J. — In this case two persons were found guilty of an offence 
falling either under s. 297 or s. 297 read with s. 107 of the Indian 
Penal Code. It was established against the two persona that they had 
ploughed up land which up to within a short period of the act had been 
used as a graveyard. It is not denied by Subhan that he did plough up 
the land, and Sabir admits that, knowing that Subhan was going to do 
so, he lent him bullocks for the purpose. 

I am asked to revise the conviction and sentence on the ground that 
there was no proof that trespass was committed or contemplated, and 
that there was no intention of wounding the feelings of any one. S. 297 
does not make an act comnaitted in dedance of it an offence when that 
act is committed with the intention of wounding the feelings of any 
person ; it is equally an offence if committed with the knowledge that the 
feelings of any person are likely to be wounded or the religion of any 
person is likels' to be insulted thereby. The real question on which this 
contention was raised in the present case is whether the acts of the 
accused can be considered to amount to trespass or abetment of trespass. 

The persons who were convicted went upon the property with the 
knowledge of the owner, and further, apparently with his wish [396] that 
the graveyard should be ploughed up and turned into agricultural land. 
My attention was directed by the learned counsel who conducted the 
case to the precedent — hi the matter of the petition of Khoja Mahomed 
Hamin Khan and another (1), That case differs from the present in that 
no proof bad been given of actual disturbance of a grave, and no proof 
had been given that any specific portion of the plot entered upon was set 
apart as a place of sepulture. No difficulty touching these points arises 
in the present case. The ground ploughed up was used as a burial-ground 
and graves were as a fact disturbed. It is still, however, contended that 
as Subhan entered on the property with the permission of the owner, 
therefore he could not be said to have committed trespass. The point is 
not free from difficulty, and, although I have taken time to consider my 
judgment and to consult reports, I can find no case in point, nor have 
I been referred to any. At the same time I am not prepared to construe 
the word “ trespass ” in the present section as it is defined in the case of 
criminal trespass under the Penal Code. In a section of this kind I see 
no reason for restricting the original meaning of the word, which covered 
any injury or offence done, and to couple it with entry upon property. 
The act of the petitioners was an act of injury to the place of sepulture, 
and it was an act which they must have known would have been likely to 
wound the feelings of others. 

I do not consider it a case in which I should interfere. Let the 
record be returned. 


(I) 3 M.178. 

970 



YIII] 


18 All. 398 


HAJir RAM U. KATKSAR N4TH 


18 A. 396 = 16 A.W.N. (1896) 102. 

APPELLATE CIVIL. 

Before Sir John Edije, Kt., Chief Justice^ Mr. Justice Knox and 
I Mr. Justice Banerji. 


Ka.TIT Kam and OTHiUiS (Defendants) v. Katesar Nath 
AND OTHERS {PtaiutiJ/s}.- [26fch May. 1896.] 

Civil Procedure Corfc/ss 53. F>S, 6'i'^~Plaint~Verification of lilaint—BcsuH of defective 
verificaUon — Avicndincni—piocediire. ^ ^ 


If the verification of a plaint is discovered to he defective at 

tbe suit IS before the Court of first instance, the plaint may be 
Court. * ^ 


any time whilst 
amended by tbe 


[397J If such defect bo not discovered until the suit comes on appeal before an 

appellate Court, such Court may. if it thinks fit. return the plaint to the Court 

of first instance to be amended bv it. But where the defect is such that it is 

covered by the provisions of 8. 578 of tbe Code of Civil Procedure, there is no 

necessity for the appellate Court to take any steps to procure the amendment of 
tbe plaint. 

In any event a defect in tbe verification of a plaint will not of necessity result 
ID the dismissal of the suit. Balgobind f)as v. Gonno Bibi (1) referred to. 

A plaint filed by three joint plaintifls was verified by each in tbe form : — 

Tbe contents of the petition of plaint are true to the best of my knowledge 
and belief.” Held that this form of verification, though not free from ambi- 
guity, was in subslanti.il complianco with the provisions of s. 52 of the Code of 
Civil Procedure. 


IF., 5C.W.N. 91 ; 



22 A. 65 ; 23 A. 167 (171) ; 7 Ind. Cas- 75 (78).] 


The facts of this case sutticieotly appear from the judgment of tbe 
Court. 

The Hou’ble Mr. Colvin and Babu Joqindro Nath Chaudhri, for the 

appellants. 

Mr. D. N. Banerji and Munshi Ram Prasad, for the respondents. 

The judgment of the Court (Edge, C. J,, Knox and Banerji, JJ.) 
Was delivered by Edge, C. J. : — 


JUDGMENT. 

The plaint in the suit in which this reference has arisen on appeal 
Was signed by the three plaintiffs and was verified by them in the 
following form : — " The contents of the petition of plaint are true to the 
beat of mv knowledge and belief.” Owing to a case recently reported, 
namely, Balqohind Das v. Ganno Bihi (1) the Bench^earing the appeal 
referred the following questions to a Full Bench : — " (1) Whether a plaint 
verified in the terms in which the plaint in this case is verified is defective 
*n law ? (2) If 80 , whether such a plaint can be amended after settlement 
of issues? (3) Should an objection as to the form of verification be 

after settlement of issues and when a case has gone to trial ? 

Is a defect in verification such as that in this case a sufficient ground 
for the dismissal of the suit? 

There is no doubt that the verification in the present case might 
false a doubt in some persons' minds as to whether the plaintiffs [398] 
enfying it meant that all the averments in the plaint were true to their 
gQowIedge. Tbe use of the expression “ to the best of my knowledge 

* First Appeal No. 175 ol 1894, 

(H 16 A.W.N. (1896) 75. 
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and belief " might raise a doubt on that point, and where a plaintiff does 
verify a plaint as true to his knowledge, be had better do so in the simple 
words of s. 52 of the Code of Civil Procedure, and simply say that the plaint 
is true, or the statements in the plaint are true, to his knowledge. It is 
not necessary for a plaintiff to say that the facts which he alleges to be 
true to his knowledge are also true to his belief. If matters alleged as 
facta are true to the plaintiff’s knowledge they must be true to his belief. 
Where a plaint contains averments of fact, some of which are within the 
plaintiff’s knowledge and others of which are made upon information which 
he believes to be true ; if for example, the averments in the first three 
paragraphs are made on his own knowledge, and the averments in para- 
graphs 4, 5 and 6 are made upon information and not on the knowledge 
of the plaintiff, the verification should be, as to the averments in para- 
graphs 1, 2 and 3, that they are true to my knowledge, and as to para- 
graphs 4, 5 and 6, that they are made on information which I believe to 
be true. There could be no misapprehension as to what such a verifica- 
tion meant. Probably the verification in this case was intended by 
the plaintiffs to be a verification that all the facts stated were true to 
their knowledge. As was pointed out in Girdhari v. Kanhaiya Lai (1), 
the vernacular copy of the Code of Civil Procedure is not, so far as s. 52 
of the Code is concerned, an absolutely correct translation, and is likely 
to mislead persons trusting to the vernacular copy. Although the verifi- 
cation in the present case is not in strict compliance with the Code, it 
substantially complies with it, and after the trial had commenced with the 
settlement of issues, the defect, if it was a defect, need not have been 
taken notice of. This is our answer to the first question. 

For the purpose of answering the remaining questions we will assume 
that the verification is defective and not in compliance with s. 52 
of the Code, and that it omitted to indicate which [399] matters were 
true to the knowledge of the plaintiffs and which matters, if any, were 
stated on information believed to be true. Now under s. 53 the 
Court of the first instance, unless acting under the orders of an appellate 
Court, could not return a plaint to be amended after the settlement of 
issues ; but if the plaint required amendment and the fact was only dis- 
covered after issues bad been settled, the Court could, under s< 53, 
clause (c), amend the plaint or cause it to be amended at any time before 
judgment. Under clause (o) the plaint would still remain on the file and be 
part of the file, although the Court of first instance might depute any 
person selected by it to take the plaint, for example, to a pardamshinr 
woman who was plaintiff, or to a person who, through illness, was unable to 
attend Court, for the purpose of the order of the Court being complied with. 
Any amendment made under such circumstances would, in our opioioUr 
be an amendment by the Court itself. Under clause (5) the plaintiff need 
not amend at all after the plaint is returned to him, but if be does not, be 
incurs the penalty of s. 54. Under clause (c) the amendment is made 
by order of the Court and the party has to comply with it. Further, if 
the amendment is one going to the maintenance of the suit and the defect 
in the plaint is nob discovered until the suit gets into a superior Court on 
appeal, the appellate Court, in our opinion, can either order the amend- 
ment to be made in that Court, or, for example in a case in which there ^ 
has been not only misjoinder of parties but misjoinder of causes of 
action, the appellate Court may order the Court of first instance to do 


(1) 15 A. 69. 
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what it ought to have dooo at the proper stage of the suit, when the suit 

plaint to the parties so that they may make 

t/Z hT^ « by this Court in 

fho ,7 a l"® V. 5/i«a iluhammad (l). Even where a Court of first instance 
should have returned the plaint under clause (b) of s. 53 of the Code of Civil 

rZ7d rinnl" 'bd not do so, hut tried the suit without 

aTiBhtt before an .Appellate Court in appeal, the 

appellate Court need take no notice of the defect of verification if the case 

Procedure. It would be 

ooSd“affl°nfTh ''erification of a plaint 

could affect the merits of the case or the jurisdiction of the Court ; so 

that practically, in our opinion, on a mere question of defect of verifica- 
tion, It IS not necessary for an appellate Court to pav anv attention or take 
any steps to rectify a defect in the verification of the plaint 

The case which was reported in the tFccl/y iVotes for 1896 p. 75 
was a peculiar one. In that case the plaint had been returned ’for an 
amendment and when the case was before this Court on appeal the plaint 

rnd not ® ■'T?' the plaintiff,,, her private custody, 

and not in the custody of the Court. We are authorized to say that the 

earned .Judges who were parties to the decision did not intend to suggest 
0f thfs7ir“ verification must necessarily be the dismissal 

h. iiDswers the four questions referred to the Full 

Dench. With these answers the appeal will go hack to the Bench which 
made the reference. 


18 A. 400 = 16 A-W.N. fl896l. 115. 

APPELLATE CIVIL. 

Before Mr. Justice Banerji and Mr. Justice Aikman. 

Shankar Dial (Phintiff) v. Muhammad Mujtara Khan and others 

{I)e/e7uiants).'-' [27th May, 1896.] ^ 

laiD- Dower Suit for 

recovery of dower debt from the assets of a deceased Muhammadan. ^ 

A suit for the recovery of a dowor debt from the a.sseta of a deceased Muham 

madan being a suit on a contract is subject to the provisions as to 
contained in 3. 17 of the Code of Civil Procedure. 1802 jurisdiction 

Cour?^^ sufficiently appear from the judement of the 

appeulnb Jogindro Nath Chaudhri, for the 

the rJa^Dd^t^^'^* Mujtaba and Babu Saiga Chandar Mukerfi, for 

JUDGMENT. 

bv m' ^PP®a* arises out of a suit brought 

. Shankar Dial, the appellant, who purchased from Musammat Aftiari 

the wife of Sadar-ud-din Khan, de ceased, a portion of the dower 

^ 0 "^^ Appeal No. 96 of 1894, from a decree of Syed Muhammad Tatar r., • 
Khan, Subordinate Judge of Bareilly, dated the 12th February 1894. ^ ^ Husam 

(1) 16 A. 131. 
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debt alleged by her to be due out of her busbaod's estate, and ber one' 
fourth share in that estate as heir to her deceased husbaod, by a sale* 
deed, dated the 1st of January 1893. He claimed Rs. 30,000 on account 
of dower, and he further claimed a one-fourth share in certain moveable and 
immoveable property alleged to have been left by the deceased Sadar-ud-din. 
The lower Court dismissed the claim in regard to Rs. 25,000 out of the 
amount of the dower claimed and decreed the rest of the claim. Thia 
appeal has reference only to the dower debt. 

On behalf of the respondents objections have been taken under 
s. 561 of the Code of Civil Procedure, but the only objection argued by 
Mr. Ghdain Mujtaha is that the Court below had no jurisdiction to entertain 
the claim in so far as it related to the dower debt. This objection was 
raised in the Court below, but was overruled by that Court. The grounds 
on which the objection is founded are, that the claim for dower is a claim 
based on a contract; that the contract in this case was not entered into 
within the jurisdiction of the Court of the Subordinate Judge of Bareilly ; 
that it was not to be performed within the limits of the jurisdiction of that 
Court : that the defendants do not, and did not at the time of the institu- 
tion of the suit, actually and voluntarily reside or carry on business or 
personally work for gain within the jurisdiction of that Court, and that 
under s. 17 of the Code of Civil Procedure the suit could not be instituted 
in the Court of the Subordinate Judge of Bareilly. 

The Subordinate Judge was of opinion that the objection was unten: 
able, inasmuch as one of the defendants had a temporary residence in the 
Bareilly district, and under s. 44 of the Code of Civil Procedure the Court 
had granted leave to the plaintiff to unite different causes of action in the 

same suit. 

[402] The learned counsel who has appeared here for the appellant 
does not support the decree of the Court below on the ground set forth in the 
judgment of the learned Subordinate Judge. Indeed the ground cannot 
be sustained. The authority of a Court to grant permission to a plaintiff ta 
unite different causes of action in the same suit presupposes the existence 
of jurisdiction in the Court to entertain suits founded on all those causes of 
actiod. The learned counsel for the appellant takes his stand on clause id) 
of 9 . 16 of the Code of Civil Procedure. He argues that although the 
plaintiff might or might not succeed in the claim advanced by him, his 
claim as put in the plaint was one for the sale of the moveable and im- 
moveable property of Sadar-ud-din, deceased, in satisfaction of the dower 
debt, and was therefore a suit for a declaration of right to or interest 
in immoveable property, within the meaning of the section mentioned 

&bov0* • 

We are unable to accede to this contention. It is nowhere alleged in 

the plaint that the plaintiff’s assignor had a charge for her dower debt on 
any property of her husband, and the prayer in the plaint amounted to no 
more than a mere claim to recover a money debt out of the assets of a 
deceased debtor. The plaint contains no prayer for toe establishment 
and enforcement of a charge. All that it asks for is that a decree may 
be passed against all moveable and immoveable property, left by Sadar-ud- 
din Khan, deceased, and that the said amount may be caused to be paid 
to the plaintiff by attachment and sale of the said property.” As we 
understand the plaint, the prayer is simply for the money claimed and 
for the recovery of that monev by execution in the ordinary course by 
attachment and sale of the property of the deceased, and not to enforce 
the claim personaUy against the defendants. In no sense can such a 
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case be regarded as a suit for a declaratioa of a right to or interest in 
immoveable property within the meaning of clause id) of s. 16 of the 
Code of Civil Procedure. In our judgment the Subordinate Judge of 
Bareilly had no jurisdiction to entertain the claim for the dower debt 

pIaqI ^^ een dismissed. 
L4U3J We allow the objection under s. 5Gl of the Code of Civil Pro- 

cedure and set aside so much of the decree of the Court below as decrees 

to the plaintiff, Rs. o.OOO on account of the dower debt. The result is 

that the appeal, which relates only to the dower debt, must fail and it is 

eieby dismissed with costs. The objections under s. o61 are allowed 

to the extent indicated above and quoad ultra they are dismissed The 

respondents will jiay and receive costs nroportionate to their failure 
and success. 

Appeal dismissed. 


18 A. 403=16 A.W.N.(1896) 132. 

APPELLATE CIVIL. 

Before Sir John Edge, Kt., Clue/ Justice, and Mr. Justice Blcnnerhassett. 
SHEO PkASAD AND ANOTHER (Plaintiffs) V. LALIT KuAII 

(Difendaiit).- [28th May, 1896.] 

Cause o/ actwii—Plaintiff confined io cause of action set out in his vlaint— Burden of 
proof Civil Procedure Code, s. 50— Plaint, contents of. ' 

A platntiS IS only entitled to succeed upon the cause of action alleged bv him 

in his plaint. So where plaintiffs Ciine into Court allecinc a mortciee of tho 
year 1851 made by their predecessor in title in favour of the defendant and .seek- 
ing to rederm the mortgage of 1854. and it wa-s found that the plaintiffs' had 
faded to prove the mortgage of 1854. it was held that the plaintiffs were not 

entitled in that amt to a decree for redemption of other mortgage.s which might 

be found to subsist between the Dariies. but which formed no part of the cause 
of action upon which the plaintiff < came into Court. Read v. Brown (1) Marti 

Sif o A^uhammad (3). Ratan Kuar v. ' Jiwan 

S nt7M4) Parmnnand Misr v. Sahib AU (5). Zingari Singh v. Bhagwan Singh 

Sir.: iSXistz: "" ««■ " 

tP.. 3 0 0. 173 : R., 129 P.L.R. 1904 ; D., 19 A.W.N. 132.1 


the judgment of 


The facts of this case suflicientlv appear from 
^age, C. J. 

[404] Mr. G. E. Foy, for the appellants. 

Mr. Amir-ud-din, for the respondent. 

JUDGMENT. 

plaintiffs, alleging a mort- 
gage of 18o4, claimed the relief of redeeming that mortgage. The defendant 
aenied by hi8 pleadings that there was any mortgage of 1854, and alleged 
^g^t he plaintiffs held three mortgages over the lands, the first of which 

adecreeof Mauivi Muhammad Ismail Khan 
Subordmate Judge of Oba.^ dated the 23rd January 1894. confirming rjecree of 
ulvi Syed Abbas AIi, Additional Munaif of Korantadih, dated the 11th October 1893 

(11 '31 '8 A. 131, 

it ^ A' ^38. (6) 9 A \V N flftfloi IOC 

7) 18 M. 46-2. (8) 8 B. 543. 9 11 M I A 7 ^ 

(“)4B. 684. (11) 17 B. 866. AI.l.A. 7. 
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was made in 1859. The first Coart was of opinion that there probably 
had been a mortgage of 1854, and that the money due under that mortgage 
was part of the consideration of the mortgage of 1859, and dismissed the 
suit. If that finding is correct, it is needless to observe that the suit was 
properly dismissed. If the mortgage of 1859 was in substitution of the 
mortgage of 1854, part of the consideration being a fresh advance, as 
was found, and pare of the consideration being, as thought by the 
Munsif, the money due under the mortgage of 1854, the mortgage of 
1854 ceased to have any effect in law or in equity, except that the 
defendant, and nob the plaintiffs, could, if necessary, rely on it as a shield. 
If the Munsif’s finding was correct, the plaintiff’s claim was a fraudulent 
one. They were endeavouring bo get possession from a usufructuary 
mortgagee on payment or redemption of the mortgage which had ceased 
to exist and which bad merged in a mortgage for a larger amount. 
However, this being a second appeal, it is not the finding of the first 
Court on questions of fact to which we have to attend and which 
is binding on us; ibis the finding of the Court of first appeal, which, 
according bo law and according bo the Code of Civil Procedure, is the 
finding of fact behind which we cannot go in second appeal. Where 
the finding of the first appellate Court is one of fact and nob dependent on 
the consbruebioD of a document or of documents, we have a decision of the 
Privy Council to bind us, and that decision tells us that a High Court in such 
circumstances in second appeal must accept, and is bound by, the findings 
of fact of the lower appellate Court. Now when I come to the finding of 
fact of the lower appellate Court, it is this, that the plaintiffs have failed 
to prove any mortgage of 1854. The lower appellate Court rightly apply- 
[405]iDg the law to that finding dismissed the plaintiffs’ appeal which 
was before it. The plaintiffs have appealed here. 

It has been contended by Mr. Foy that, notwithstanding that his 
clients the plaintiffs failed to prove their cause of action. I use the term 
advisedly, which they alleged in their plaint, namely, a cause of action, 
one essential ingredient of which was the proof of the mortgage alleged by 
them of 1854, they are entitled to a decree to redeem something. They 
cannot be entitled to a decree to redeem a mortgage which they had 
failed to prove. It was not their case that there was any other mortgage 
than the mortgage of 1854. I have said that I use the term “ cause of 
action ” advisedly, and I do. No lawyer in England is under any mis* 
apprehension since the ruling of the Court of Appeal in Bead v. Brown (IJ 
as to what the moaning of “cause of action ” is. The Full Benoh^of l/jiis 
Court in 1894 had to consider what was the meaning of the term capse 
of action " in the case of Murti v. Bhola Bam (2). Five Judges of |(bis 
Court adopted the view expressed by the Court of Appeal in England in 
Bead v. Brown. One Judge of this Court took a slightly different view. 

In the case of Salima Bibi v. Slieikh Muhammad (3) the meaning of the 
term “ cause of action.'* as employed in the Code of Civil Procedure, was 

considered by a Division Bench of this Court, which followed the view 

taken by the majority of the Court in Murti v. Bhola Bam and by the 
Court of Appeal in England in Bead v. Brown. 

The Legislature, conceiving, and I think rightly, that there ought to 

hrt some kind of procedure which plaintiffs and defendants should be bound 
to follow in suits in Civil Courts in India, by a variety of Regnlabions and 
Acts attempted bo provide from time to time a Code of Civil Procedure. 


(1) L.B. 29Q-B, D. 128. 


(3) 16 A. 166, 
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The present; Code of Civil Procedure is known as Act No. XIV of 1882. 
Ins. 50 of that Code tlie Legislature imperatively directed that plaints 
should contain certain particulars. The Legislature used the word must 
and, as has been pointed out by a judgment of this Court, which [406] 
we presume is known in these Provinces, when the Legislature uses 
“must" instead of “shah." it uses a word which is most strongly 
irapsrative. Amongst the particulars which the Legislature has enacted 
that the plaint must contain is “ a plain concise statement of the circum- 
stances constituting the cause of action aud where and when it arose.” 
Applying the decision in FUad v. Brown and the decision of the Full 
Bench in Miirti v, Bhohi Run to this case, one essential particular of the 
plaintiffs' cause of action in this case was the mortgage of 1851. In the 
cause of action alleged in the plaint or as forming part of it there was 
absolutely no suggestion of any mortgage other than the mortgage of 1854. 
That mortgage has been found by the lower appellate Court not to be 
proved. I do not suppose that any one would suggest that when a 
plaintiff brings his suit for redemption of a mortgage and the fact is denied 
that that mortgage ever was made, the 07ius of proof is on the defendant. 
Any such suggestion as that would be to revolutionize all the principles 
upon which the rules of evidence have been based for centuries. It is nob 
and never was any part of a defendant s duty to make out a case for the 
plaintiff either by evidence or admission. 

Now it was held by the majority of a Full Bench of this Court in 
1876, ill the case of Ratan Kitm v. Jiiuan Singh (1). that plaintiffs who 
failed to prove the averments upon which their suit was based were nob 
entitled to relief in resnoct of a portion of the property in suit of which 
the defendants admitted that they were mortgagees. That was a case in 
which the plaintiffs alleged a mortgage of 1812 for a certain amount. 
The defendants denied that mortgage and put it in issue, and on their 
side alleged a morbgige of the same year of different parcels of land and 
for a different amount. In Pannanand Misr v. Sahib All (2) three Judges 
of this Court agreed in a judgment in which I endeavoured bo point out 
where lay the onus of proof iu a suit on a mortgage, and that if the plain- 
tiff in a suit on a mortgage failed to prove the mortgage upon which he 
relied and which he alleged in his plaint, [407] he could not succeed 
upon the mere fact that the defendant admitted that he was a mort- 
gagee of the land. I also endeavoured to point out that that was 
the necessary corollary from a decision of the House of Lords in England, 
and that it was necessary for a plaintiff suing upon a mortgage to prove, 
if not admitted, that ho had. when he brought his suit, a subsisting 
cause of action. In Zingar Singh v. Bhagwan Shmh (3) a Division 
Bench of this Court held in a suit which was for redemption of a 
mortgage that a plaintiff in such a suit is not entitled to succeed merely 
because the defendant fails to prove the case he sets up, unless the defend- 
ant’s pleadings show that on failure to prove a particular defence the 
plaintiff must be entitled to a decree. The right claimed there was 
redemption, and part of the cause of action was a mortgage alleged of 
1852. On this point Straight. J., said “ If he (the plaintiff) failed to 
establish that mortgage, which he as the party seeking relief was bound 
to do and was the most competent person to do, then his suit must fail.” 

Although Che judgments of this Court upon these points are binding 
upon this Bench, it is just as well that in this case I should refer to one 
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01 two judgments of other Courts to show that the views which have been 
expressed and maintained of recent years by most of the Judges of this 
Court are not absurd views to the minds of others and are not views which 
are peculiar to the Judge? of the High Court at Allahabad. In Krishna 
Pillai V. Ra^ujasavu Pillai (l) a Division Bench of the Madras High Court 
said:— “We agree with West. J.. in Govindro Deshmnkh v. Ragho Deshmukh 
18 A 403= j^olding chat the plaintiff failing to establish the mortgage upon which the 

16 A W N to fall hack on some other, as to 

(18961 132 ' admissions may have been made by the defendants in other proceed- 

ings.” The case which was referred to is reported in I.L.R.. 8 Bom., 543. 
In that case West and Nanabhai Haridas. JJ., held that “ where a parti- 
cular instrument is sued upon as the basis of a right, it is incumbent on a 
plaintiff to establish his case on that particular cause of action, and not on a 
[408] cause of action merely bearing the same name or of the same des- 
cription and so included in the same class.” That, in my opinion, is good 
law, and sound common sense and sound justice. If it were otherwise, a 
plaintiff might come into Court aud seek to redeem a fictitious mortgage, 
and he might succeed on some other mortgage which was not in suit at all 
in the particular ease. The object of s. 50 of the Code of Civil Procedure 
is to give information to the defendant as to the case which he has got to 
meet. In order to provide as far as possible that that information 
shall be truthfully given, the Legislature has enacted that the plaint 
must be signed and must be verified by some one possessing a know- 
ledge of the facts. The Legislature bad sonae object in so enacting. 
Their Lordships of the Privy Council as far back as 1866 in Eshen- 
chinder Singh v. Shama Churn Bhutto (2) at p. 24 said Their 

Lordships are obliged to disapprove of the decision come to by 

the High Court. They desire to have the rule observed that the state of 
facts and the equities and ground of relief originally alleged aud pleaded 
by the plaintiff shall not be departed from.” The state of facts alleged 
by the plaintiffs in this case was a mortgage to the defendant made in 
1854. The equities alleged were that the time had arrived for redemption 
of that mortgage and that the plaintiffs were entitled to redeem. The 

ground of relief was the right to redeem a mortgage of 1854, and no 

other mortgage. Applying that ruling of the Privy Council to this case, 
we should nob be at liberty, even if we were not bound by the rulings of 
our ovvn Court, to give the plaintiffs redemption of a mortgage which 
they had not asked to redeem, and to decree a suit in which all the facts 
going to the plaintiffs’ alleged cause of action had been found against 
them. 

Mr. Fov relied upon two cases to be found in the Bombay Reports. 
The first of those cases was that of Lakshnian Bhisaji Sirsekar v. Bari 
Dinkar Desai (3) in which the Bombay High Court, of course not having 
before them the guidance of the decision in Bead v. Broion in the Court 
of Appeal in England, apparently [409] held that it was immaterial 
to a plaintiff’s cause of action on a mortgage that be failed to prove the 
mortgage which be alleged. I cannot help thinking that if the learned 
Judges who decided that case had bad an opportunity of considering the 
judgments of the present Master of the Rolls and of Fry and Lopez, L.JJ., 
as to what constituted a cause of action, they never could have come to 
the decision at which they arrived. The other Bombay case was 
Chivianjt v. Sakharam (4). In that case a Division Bench of the Bombay 
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High Court, without consi'lering what was the cause of action on which 
the plaintiffs came into Court and whether they had proved that cause of 
action, apparently followed the decision in Lnkshtnan Bhisaji Siraekar v. 
Hari Dinkar Desai (1). So far as one can really understand the decision 
in the case reported in I. L. R.. 17 Bombay, it would appear to be 
immaterial whether a ulaintitV proved the cause of action which he alleged 
when suing on a mortgage or in respect of a mortgage, so long as he did not 
resort to dishonest artitices to procure evidence for his case and the posi- 
tion of mortgagor and mortgagee was admitted by the defendants, but not 
under the mortgage alleged by the plaintiff. If that were the law, clause 
or s. 50 of the Code of Civil Procedure might as well be struck out of 
the statute book. 

In this case the rulings of this Court bind us as to the view of the 
law which we should follow; and whether I agreed with them or not I 
should feel myself hound by them and should not question them. Settled 
principles of law administered hy a Court of Justice ought not to be lightly 
disturbed or doubo cast upon them without very sufficient reason. Nob 
only do I see absolutely no reason for the slightest doubt as to the cor- 
rectness of those decisions of this Court, but I entirely approve of them. 
They are in accordance with the views of the Privy Council ; they are in 
accordance with the intentions of the Legislature and with principles of 
sound common sense and justice, according to which a man who brings a 
false case, or even brings a true ca^e and fails to prove it, should not ^410] 
get a decree on a different cause of action from that alleged by him. 
and a cause of action which he Ims repudiated in the Court of first 
instance and in the Court of first appeal, and only relies on as an 
off-chance in the Court of second appeal. I would dismiss this appeal 
with costs. 

Blennerhassktt, J.— I concur. 

Appeal dismissed. 
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APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr, Justice Bamrji. 

SuNDAR Singh and others {Plaintiffs) v. Ghasi and others 

[Defendants)^'' [30th May, 1896.] 

Civil Procedure Code, ss. 278, 2^^—Bj‘ecution of decree— Applicatuni in execution 
department— Separate suit— Remedy under s. 283 not excluded by previous applica- 
tion under s. 278. 

The provisions of 8. 278 of the Code of Civil Procedure end the sections im- 
mediately succeeding are not exclusive of the remedy by suit. Man Kuar v. Tara 
Singh (2) considered. 

[P., 4 A.L.J. 574 = A.W.N. (1907) 207 ; Appr., 23 B. 266 (270).] 

This was a suit brought by Sundar Singh and others, who claimed to 
be owners of a certain zamindari share, for a declaration that such pro- 
perty. which had been attached by one Ram Dayal as the property of ' 
Ghasi and others of his judgment-debtors, was not liable to attachment 

• Second Appeal No. 420 of 1894. from a decree of Syed Siraj-ud din, Additional 
Subordinate Judge of Mainpuri, dated the 7tb March 1894, reversing a decree of Baba 
Madho Das, Munsif of Etawab, dated the 15tb December 1892. 

(1) 4 B. 584. (2) 7 A. 683. 
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and sale in execution of Earn Dayal’s decree. The decree-holder, the 
judgment-debtors and certain otlier co-sharers in the village in which the 
property in suit was situated were made defendants. 

The decree-holder and the judgment-debtors each filed a similar 
defence to the suit, that the share in Question was owned and possessed 

by the judgment-debtors and had never been in the possession of the 
plaintiff. 

The Couit of first instance (Munsif of Etawah) found twelve years* 
adverse possession in favour of the plaintiff, and decreed the claim for 
removal of the attachment. 

[411] The judgment-debtors appealed, and, as their principal ground 
of appeal, pleaded that the plaintiff’s claim was bad, inasmuch as he had 
not taken objection to the attachment under s. 278 of the Code of Civil 
Procedure. 


The lower appellate Court (Additional Subordinate Judge of Main- 
puri), on the issue raised by the above-mentioned ground of appeal, 
decreed the appeal and dismissed the plaintiff’s suit, holding that in view 
of the rulings in Kitar v. Tara Singh (H and Dammai Singh v, Gya 
Dat (2) the suit was premature. 

The plaintiff' thereupon appealed to the High Court. 

Mr. J. Simeon, for the appellants. 

Pandit Baldeo Ham Dave, for the respondents. 


JUDGMENT. 

Blair and Banerjj, JJ. — This is a suit brought under s, 42 of the 
Specific Belief Act, 1877 (Act No. I of 18771. The property, which has 
been claimed by a decree-holder as property answerable in execution for a 
debt found to be due to him, is one of which attachment had taken place 
i)ut possession remained with the plaintiffs. The prayer was in terms 
a prayer for the release of the plot attached. The suit of the plaintiff 
was decreed by the Munsif, and when it went on appeal before the 
Subordinate Judge of Mainpuri, he held that there was no cause of action 
because of certain rulings of this Court ; that the only course open to the 
plaintiff' was to take objection in the execution department, and on failure 
thereof to bring the suit contemplated by s. 283 of the Code of Civil 
Procedure. The ruling upon which he mainly relied is the ruling in 
Man Kuar v. Tara Singh (1). In that case Sir Comer Petheram, the then 
Chief Justice, in delivering the judgment of the Court, drew from the 
peremptory language of s. 244 of the Code the inference that all such 
questions which were then before him should be decided in the execution 
department and not otherwise. S. 244 has by a continuous stream of autho- 
rities been held to apply only to cases of dispute between decree- holders 
and judgment-debtors or the representatives of either of them, and in no 
[422] case apnlies to matters involving the rights and interests of third 
parties. The sections relating to the claims of third parties are s. 278 
and the succeeding sections, and the number of cases that have arisen 
in cases of claim or objection by third parties is very numerous. It is 
quite true that that section provides a means by which, without the 
trouble and expense and delay of instituting fresh suits, a person whose 
interests are assailed in the execution department may seek his remedy, 
and only then, upon failure of his claim or objection, may be compelled to 
have recourse to the provisions of s. 283 to declare his rights. Ouiv 

(1) 7 A. 683. (2) 7 A.W.N. (1887) 193, 
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ously enough the respondent in tliis case liad to go back to a naling 
a dozen years old to obtain colour for his suggestion that the remedy 
under s. 278 is an exclusive and not a cumulative remedy. It seems 
to us upon general principles that no person can be excluded from his 
right of suit by the provision of a means of a special kind in certain 
circumstances, and wo look in vain for any indication thit the provisions 
of s. 278 and the succeeding sections are intended to be exclusive. If in 
the conclusion to which we have arrived we are in conflict with the 
ruling in Mtui Knar v. we have the entire agreement of the 

present Chief Justice in tlie view we have taken, and we think also that 
the cilrsus curiae has nin in the same direction for many years. Had 
the Legislature intended that the provisions of s. 278 of the Code of 
Civil Procedure and tlie succeeding sections should be of an exclusive 
kind, one short sentence would have made the necessary correction. It 
comes to this, that the Subordinate Judge in appeal has decided the case 
wrongly upon a preliminary point. We find that there is a cause of 
action in this case. Wo sot aside tlie dismissal of the suit and remand 
the case to the lower appellate Court for re-trial according to law, under 
s. 562 of tlie Code of Civil Procedure. Costs to abide the result. 

Appeal remaaded. 
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[4i3] APPELLATE CIVIL. 

Before Sir John Fd^e, Kt., Chief Justice, and Mr. Justice 

Blennerhassett, 

Jagan Nath {PlanUiiJ) o. Ganesh and others {Defendants). 

[2nd June, 1896.] 

Execution of decree— Civil Procedure Code, s. 278 et seqq. — Effect of order on 
objection under s, 278. 

An order in favour of one of eevcrnl decree-holders on an objection under 
s. 278 of the Code of Cjvil Procedure doe-« not enure for the benefit of other 
decree-holders who arj not parties to th- proceedings under s. 278. Badri Prasad 
V. Muh.immad Yusuf (2) relerred to. 

[F , & Appe. 31 M. 163 (168) = 18 M.L J. 26 |30) = 3 M.L.T. 256 (259),] 

One Jagan Nath, brought a suit for a declaration that certain 
property, which he alleged he had purcliased from Shugan Chand, was 
not liable to attachment and sale in execution of a decree held by 
Jagmandar Das against Shugan Chand. In another proceeding between 
this plaintiff and a different decree-holder it liad been held by an order 
under s. 281 of the Code of Civil Procedure that the present plaintiff 
was not the vendee of the property claimed. The Court of first instance 
held that the decision upon the former application, no suit having been 
brought within limitation to contest that order, was final, and binding on 
the plaintiff in this present suit, and accordingly dismissed the plaintiff’s 
claim. The plaintiff appealed, and the lower appellate Com-t affirmed 
the decree of the first Court and dismissed the appeal. The plaintiff 
appealed to the High Court. 

• Second Appeal No. 476 of 1894, from a decree of H. Bateman, Esq,, District 
Judge of Saharanpur, dated the 8ih February 1894, confirming a decree of Babu 
Sanwal Singh, Subordinate Judge of Sbaranpur, dated the 2nd November 1892. 

(1) 1 A. 381. 
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Pandit Moti Lai, for the appellant. 

Pandit Baldeo Ram Dave, foi’ the respondents. 

JUDGMENT. 

Edge. C.J., and Blennerhassett, J.— The order which is final 

f is final only as between the parties. 

to the application in which the order is made and their representatives. 

An Older in favour of a decree-holder on an objection under s. 278 does 
not enure lor the benefit of the other decree-holders who are not parties 

to the proceedings. The District Judgerappears to have thought that a 

decree-holder wlio obtains an order in ins favour under tliese sections may 
be treated as representing all the other decree-holders holding decrees 
L J against the judgment-debtor and seeking to sell the same property, 
iliis IS not the case of an order having been made in favour of a decree-holder 

at a time when several other decree-holders had obtained attachment of the 
same property. We say nothing as to what might be the effect of the 
order under s. 280, s. 281 or s. 282 in favour of one decree-holder 
so lai as the other decree-holders were concerned who had obtained 
attachment. This view is consistent with the view taken by the Full Bench 
of this Court m Badn Prasad v. Aluhammad Yusuf {!). We set aside the 
decrees below and remand this case under s. 562 of the Code of Civil 
Procedure to the first Court to be disposed of according to law. Costs of 
tins appeal and in the Court below will abide the result. 

Appeal decreed and cause remanded. 

18 A. 414 = 16 A.W.N. (1896) 116. 

APPELLATE CIVIL. 

Before Mr. Justice Knox and Mr. Justice Blair. 


Ram Dean Singh (Plaintiff) v. Karan Singh and another 

(Defendants).'^ [3rd June. 1896.] 

Civil ProcedxireCode.s. 5n-Award^Avpeal~Qrounds of appeal Jrtmi a decree passed 
upon a judgment %n accordance with on award. 

Beld that an appeal would not lie from a decree passed upon a judgment given 
according to an award merely because there might have been pome irregularities 
in the procedure of the arbitrator, such alleged irregularities having been consi- 
dered by the Court which passed thedecree and having been found by that Court 
not to be of a such nature as to rend«. the award no award in law. Japan Nath 
V. Mannu Lai (2). Bi^ssuri Pershad Singh v. Janhee Pershad Singh (3) and 
Lctchtnan Das v. Brijpal (4i referred to, 

[R.. 18 A. 422 (426) ; 5 O.C. 13 (15).] 

The facts of this case sufficiently appear from the judgment of the- 
Court. 

Munshi Gobind Prasad, for the appellant. 

Mr. J, Simeon and Munshi Badri Das, for the respondents, 

JUDGREENT. 

Knox and Blair, JJ. — This is a first appeal from an order passed by 
the Judge of Shahjahanpur whereby be remanded a case for decision by 

• First Appeal No. 6 of 1896, from an order of W. P. Wells, Esq., District Judge of 
Shahjahanpur, dated the Qlst November 1896. 

(1) 1 A. 381. (2) 16 A. 231. (3) 16 C. 482. (4i 6 A. 174. 
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the Court of the Munsif, in which Court that case [4 IS] was originally 
instituted. After institution the parties to the suit referred all the rnattei’S 
in dispute between them to arbitration. For some reason or another tlie 
first reference to arbitration never reached tlie stage of an award capable 
of being embodied in a decree of tiie Court. A second reference was 
made, and in this again all the matters in dispute were referred to a fresh 
arbitrator, and we are told that in the order of reference it was set out 
that the arbitrator was to decide these matters according to Ids good faith 
and conscience. The arbitrator thus selected received the reference on 
tlie 13th of Febiniary IHlbO. He fixed tlie 18th of Fehruary for tlie liear- 
ing, and issued a process calling ii])on the parties to appear on that date 
together with such evidence as they might have. The record shows that 
the process was duly served upon the defendants, who are now respon- 
dents to this appeal, and who stand to one another in the relation of 
father and son. The respondents said that they could not attend on the 
date fixed and asked for another date to he appointed. As a matter of fact 
another date was fixed, and the arbitrator in tlie return made by him to 
tlie Court says distinctly that a process was issued informing the parties 
of the date and that they did receive notice of it. Moreover upon the 
date fixed one of the defendants did appear and attend the proceedings 
before the arliitiator. .According to the arbitrator’s return that defendant 
produced no evidence of any kind, and the arbitrator proceeded to decide 
tlie matter upon the stafements made before him by the appellant and by 
certain persons, wbom be descrilies as reliable people, wlio had been 
present at the marriage ceremonies. The suit between the parties was a 
suit for damages on account of breach of promise of giving in marriage. 

We are asked b\' the vakil for tlie respondent to regard the return made 
by the arliitrator as a piece of waste-pajier upon wliicli no reliance can be 
placed, and to hold that the various matters which be certifies as having 
been done in proper order were never so done at all. We see no reason 
why we should treat the return of a gentleman wlio is stated to be a man 
of position and reliability, who was by tlie act of the parties themselves 
elevated [416] into tlie position and status of a court to decide the 
matters in dispute between them, as though he were an unreliable and 
irresponsible person. It seems to us that we should extend the same 
consideration and courtesy, if not more, to the proceedings of arbitrators 
that we would to the proceedings of a Court. If indeed sucli proceedings 
should on the face of them show that they were unreasonable or mani- 
festly improper, it might then be contended, and the contention would be 
listened to, that the arbitrator had been guilty of misconduct. Where the 
arbitmtor certifies that all was done in order, and bliere is no evidence 
to show that it was not so done, we shall attach the same presumption that 
we would to the proceedings of a court of justice. 

Upon the return being made, the respondents filed a paper setting out 
five objections. It appears that the Munsif considered these objections 
and characterised them as being absurd. Looking to the return made 
and to the absence of any evidence to the contrary, we consider that the 
epithet which the Munsif applied to them, was under the circumstances, 
justified. He might have added that they were misleading, if not false. 
The plaintiff did produce evidence before tlie arbitrator. The arbitrator 
did inform the defendants of the date and place of arbitration. These 
facts were denied in the objections put forward, and, as the denial was 
not supported by any evidence, the learned Munsif was right in not giving 
the denial preference over the recorded return of the arbitrator to the 
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contiary. The Munsif held that there had been no misconduct. He 
gave judgment according to the award. 

An appeal was preferred to the learned Judge, who apparently fell 
into the en-orof considering that an arbitrator, selected and appointed as 
this arbitrator was, was bound to put upon the record every step taken 
by him with the same method and regularity which we should expect, 
but do not always secure, in proceedings before courts of justice. He over- 
looked the certificate of the arbitrator certifying that a process had been 
issued upon tbe defendants and received by tiie defendants, and, because he 
did not find the process upon the papers in the record, he held that there was 
[417] no proof that the defendants were informed of the date fixed for 
arbitration. A manifest fact to the contrary which he overlooked was 
the fact that one of the defendants did appear before the arbitrator. 
Indeed, from the learned Judge's own judgment we gather that the Judge 
felt satisfied that both defendants had I'eceived notice, for he says about 
the second defendant who did not appear that he inclined to the belief 
that the defendant Karan Singh had notice of the date of arbitration 
and purposely absented himself in order to have a ground for objection 
to the award if adverse to him. It would be no wonder if gentlemen of 
position and respectability were to decline the office of arbitrator if they 
understood that their aw’ard was so completely at the mercy of shifty 
litigants, and that such persons had only to absent themselves to put an 
end to the award if it proved adverse to them. The Judge admitted the 
appeal, and on the ground that the award was not a valid one set it aside 
and passed the order of remand objected to. 

In appeal before us it is contended that no appeal lay to the Judge. 
We think that under the circumstances no appeal did lie. The decree 
passed by the Munsif was in accordance with the award, it was not in 
excess of it, and it was passed after the objections raised under s. 521 of 
the Code of Civil Procedure had been decided by the Munsif and held to 
be of no effect. It was not therefore the case of a decree given without a 
judicial determination whether there had or had not been an award. 
Mr. Simeon, who appears for the respondents, pressed us with the case of 
Ja(jan Nath v. Mannu Lai (l). In that case the contention was that the 
person who had made the reference to arbitration was not competent 
under the circumstances to make the reference, and that, as it was he who 
was dead, the reference and the award were not binding after bis death. 

In other words, the Judge who entertained that appeal had to deal with 
a memorandum which raised the question whether there had been any 
valid submission to arbitration, and whether in consequence there had 
been any arbitration or award [418] at all, not whether there had 
been in the course of the arbitration certain irregulai'ities of pro- 
cedure, or whether there had been any mis-appreciation of evidence. 
We are also referred to the case of Bindessuri Pershad Singh v. 
Jankec Pershad Singh (2). The learned Judges who decided that case 
held that an appeal did lie under the circumstances. The case they 
had to deal with was that of an award filed under the provisions 
of s. 526 of the Code of Civil Procedure, and the contention 
raised in the appeal was that the Subordinate Judge had no jurisdiction 
to entertain the application, that the submission to arbitration was indefi- 
nite and vague, and the powers given to the arbitrator were not defined. 
These were matters which, as they went to the root of the question 

(l) 16 A. 381. (3) 16 0. 483. 
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whether there hud been any submission to arbitration, and in consef|uence 
any award, the Judge liad jurisdiction to enter upon and determine in 
appeal. The only plea in tliat case wbicl) at all corresponds with the 
plea taken in the present case was the plea that the arbitrator took 
no evidence and iu’Oceed(*d in the absence of the objector. The learned 
Judges passed this plea over in entire silence, and, we think, rightly 
so, for we find that the Subordinate Judge had considered the last 
named objections and ccune to a determination \ipon them. The raising 
of them in appeal under such circumstances would not l)y itself 
give room for an ai)peal to he entertained. The Full Bench decision 
of this Court in Lachma)i Dua v. Brijpal (1) laid down that an ai)L)eal lies 
from a decre ' passed in accordance with an award when sucli decree is 
impugned on tlie ground that there wa'* no award in law or in fact upon 
which judgineut and decree could follow under s. 022 of the Code of 
Civil Procedure. To use the wonls employed by Mr. Justice Oldheld : — 
“ An appellate Court must so far look behind the decree as to see wlietlier 
the thing called an award is an award which the Code of Civil Procedure 
cotitemplates.” Tlie objection in that case was tliat an umpire bad been 
appointed by the Court to sit with the arbitrators when the reference gave 
no power to the Court to appoint an umpire. We liave looked into 
[419] every one of tlic pleas raised before the lower appellate Court in 
appeal. They are all pleas which raise the (luestion of misconduct or 
corruption or irregularity in procedure. Not one of them raised the ques- 
tion that lliere had l)een any defect in suhmi.ssion or any want of deter- 
mination by the Subonlinate Judge upon tlie pleas raised. So far as the 
pleas were concerned, there had been a valid submission to arbitration, and 
tlie only defects alleged in tlie award were defects ol detail and procedure 
which the Court below bold (o be unfounded. There had been an award 
proved good and valid in spite of the objections rai.sed. Judgment had 
been given in accordance with that award and no appeal lay. ^^e accord- 
ingly decree this apiieal with costs, set aside the decree of tlie lower 
appellate Court and restore that of the Munsif. 

Appeal decreed. 


18 k. 419 = 16 A.W N. (iS96). 121 

APPELLATE CIVIL. 

Before Mr. Justice Knox and Mr. Justice Aikntan. 


Ram Das {Ohjectur) v. The Secretary of State for India in 
Council iDecrce ’ holJer . f ^ [otli June, 1896.] 

Civil Procedure Code.s. ill— Suit in fninnii pauperis— Coin f /?? payable out of the 
subjecl- 7 ttatter of the bUxi-Mvde of realizalion. of CourUfee by Oovernment. 

In a suit brought in forma pauperis ihe pNmtifl was succesi-ful. and the decree 
directed that the ccurt-fce which would have been | ayable had the suit not been in 
forma pauperis f-bouid be tho fiist charge on ihe propj ny the subject-matier of the suit 
and shoulu Le recoverable froiu the ociendani in the manner >is ibe cost'< of the 

suit. Held, Uat it was net necetsary lor Oovtronieut to bring a stpa*ate suit to lecover 
the court-fee. but that i bo same might be n abzed from the proper, y the subject of the 
suit by proceedings in execution- 

IR., 33 C, 1040 11046)= JOC.W.N. P57 1861).] 

• First Appeal No. 44 of 1894, frem an order of Babu Baijnath, Subordinate Judge 

of Agra, dated the 2nd December 1893. 

Ul 6 A. 174. 
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Knox^T sufficiently appear from fche judgment of 

Babu a«-,/a Cha?an Bancrji for tlie appellant. 

Mr. E. Ckomier fortbe respondent. 

JUDGMENT. 

j’ IS a first appeal from an order passed b\' the Subor- 

dinate Judge of .-^gra. Tiie circumstances whicli led up to the order 
appealed from are as follows ^ ®‘ 

Earn Anm P«‘-»ntted to use m forma pauperis one 

warn Anu) Das. He obtained a decree for the property claimed and 

that decree further directed that “ under s. 411 of the^Code of Civil 
Piocedure the amount of court-fee due to the Government be the first 
charge upon the property the subject-matter of this suit, and be recover- 
able fiom the defendant in the same manner as the costs of this suit ” 
Execution proceedings were instituted by the Secretary of State with a 

in! ii r 1 ® ° C'Hd the Court in which they were 

stifcuted was asked to realize the amount decreed by attachment and 

sale of the judgment-debtor's property entered in the inventory annexed 

to the petition. The property entered in the inventory was property the 

Attach tir ^“i° to 

attach tlie property mentioned above. That officer returned a report to 

th! 1 u P‘'0Pe‘;ty in question was no longer in the possession of 

pl J n® '"to tlie possession of Bam Das. 

objectmn stating that tlie application for execution 
should not be granted m the manner prayed for, inasmuch as the decree 
distinctly specified that the costs asked for should be recovered from Bam 
Anuj Das, and the property applicant sought to attach was no longer 
t le properly of Bam .■^uj Das. This objection was disallowed by an 
order dated the 2nd of December, 1893, and it is from this particular order 
that the present appeal has been filed. 

The Subordinate Judge holds that the property was liable and could 
be attached irrespective of the fact wliether or not it was in the posses- 
sion of the person ordered by the decree to pay the court-fees. 

It IS contended tiiat the Secretary of State is not authorised to re- 
cover court-fees from any person other than tlie person ordered by the 
decree to pay the same, and that if the property be liable on the ground 
that the court-fees have been declared a first charge upon it, then the 
liability. If It can be enforced at all, can only be enforced by a separate 
suit in the same w'ay as any otlier charge. 

f 11 ^ unfortunate that the language used in the decree did not 

follow the language of s. 411 The word “also” has been omitted, and 
its omission has no doubt helped the contention advanced by the appel- 
lant By s 411 of the Code of Civil Procedure the court-fees which 
would have been payable had not the plaintiff been allowed to sue as a 
pauper are to be calculated by the Court should the plaintiff succeed. 
When so calculated the amount is declared by operation of law to be a 
first charge on the subject-matter of the suit. But this is nob all that the 
law provides. The amount is also one which shall be recoverable by the 
Government from any party ordered by the decree to pay the same in the 
same manner as costs of a suit are recoverable. 

Mr. Justice West in delivering judgment in Gaiipat Putaija v. The 
Collector of Kanara (1) upon tlie law as it stood in 1875, when s. 309 


(1) 1 B. 7. 
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of Act No. VIII of 1859 was in force, said tliat the provision in that 
section declaring that tlie foes shall l)e recoverable by Government from 
any party ordered by the decree to pay the same in ilie same manner as 
costs of suit are recoverable did not preclude tlie Crown fi'orn urging its 
prerogative and insisting iijjon its right to precedence. He gave the 
Crown the first claim on the proceeds of the pauper suit. It was upon 
this case probably that the words : — “ Sucli amount shall be a first charge 
on the subject-matter of the suit ” were introduced into s. 411 of 
the present Code. 

I am not prepared to accede to the contention that the first charge 
thus created can only he enforced hy ii separate suit brought by the Govern- 
ment. I do not think this was the intention of the Legislature. The 
intention appears to me to have Ijeen to give the Secretary of State aright 

to recover tlie court-fees in the same wav as if thev had been costs in the 

* » 

suit, either generally from the person or property of any one ordered hy 
the decree to pay the same, or from tiie in operty the subject-matter of the 
suit. It may he ui’ged tliat if this was the intention of tlie Government it 
could have been expressed in clearer terms. This is true: l)ut as 1 lielieve 
[422] this to have been the intention of tlie Legislature, I would give 
effect to it. 

Aik.man, J. — The question for decision in this appeal is one of con- 
siderable ditliculty. The wording of the lattpr portion of s. 411 of 
the Code of Civil Vrocedure is not so clear as it might be, Imt I cannot 
think tliat the intention of the I^ogislature was to compel Government to 
bring a separate suit in a case like the present to recover the value of the 
court-fees which the plaintiff was relieved from paying on his plaint owing 
to his being a jiauper. The result of such a suit would he a foregone 
conclusion, and it would only entail additional expense and trouble. I 
therefore concur in the order of my In'other Knox. I may add that if the 
lower Court in its decree in the pauper suit had made the plaintiff as well 
as the defendant liable for tlie value of the Court-fees, as I tliink ought to 
he done in sucli cases, the present difficulty would not have arisen. 

By the Court. 

We dismiss tliis appeal with costs. 

Appeal diamissod. 


18 A. 422 (F.B.»»16 A.W.N. (1896) 137. 

FULL BENCH. 

Before Sir John Edge, Kt., Chief Justice, Mr. Justice 

Knox, Mt. Justice Blair, Mr. Justice Banerji, Mr. Justice 
Aikman and Mr. Justice Blennerhassett. 

Ibrahim Ali and another (Plaintiffs) v. MohSIN Ali (Defendants).*' 

[8th June, 1896.] 

Civt^ Procedure Code, s$. 521, 522 — Award — Decree mi judgment in accordance with 
award — Appeal, 

Where a decree has been made upon a judgment given upon an award and is 
not in excees of and is in accordance with the award, an aopeal from «uch decree 
will lie on the ground thtt the so-called award upon which the judgment and 
decree are based is irom one cause or another no award in law. 


• First Appeal No. 146 of 1894, from a decree of H.G. Pearse, Esq., District Judge 
of Agra, dated the Qnd April 1894. 
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app ication to set asjde the award on the ground of misconduct of the arbitrafor 

annl^.^f^r" without considering^such 

fi?f h- “"I the Court has not nilowed sufficient time to the parties to 

/iamG/i7(/am(l)approved. Maharajah 
iSr Jlofiurt flam Marwaree (2l, Nandram Daluram v 

Nemchand Jadavchand {.?) and L^ichvian Das v. Brijpal (4) referred to. 

1C rnd_ Cas. .595 : R., 29 A. 457 = 4 A.L.J. 455 = A W.N. fl907) 117* 29 A 5fi4- 

in'.rstrcrc/K.!“.'siis,sv‘'-^- 

Pi oceduie against then- brother the mutawalh of the endowed property, 
c digmg him with various acts of misconduct in the management of the 
pioperty and praying as their principal reliefs that a new manager might 
he appointed for the endowed property; that the defendant might be 
called on to render accounts, and that instructions might be given for the 
future ru an axemen t of the endowed property. 

The defendant filed a lengthy written statement, into the details of 
which It IS not necessary to enter, for after the framing of issues by the 
Court the parties agreed that the case should go to arbitration. 

Three arbitrators were appointed, two of whom agreed in delivering 

an award in favour of the muiawallt defendant, wliile the third arbitrator 

delivered a disseutient opinion in favour of the plaintiffs. Objections were 

taken by the plaintiffs to the fiward. these objectious being mainlv as to 

certain alleged irregularities in the procedure of the arbitrators, which. 

It was said, amounted to misconduct on their part. The objections did not 

amount to an allegation of any circumstance such as would have reudered 
the award void ab initio. 

The Court {District Judge of Agra) considered the plaintiffs’ objec- 
tions, and held that the acts attributed to the arbitrators, even if consi- 
dered as proved, amounted only to irregularities, which would not vitiate 
the award and which must be considered to have been waived, inasmuch 
as no objec^on was taken at the time when [424] the arbitration was 
going on. The Court accordingly overruled the objections and passed a 
<lecree in accordance with the award of the majority of the arbitrators. 

Agaiost this decree the plaintiffs appealed to the High Coiirt. urging 
similar objections to those which they had filed in the Court below against 
the award. On the appeal coming on for hearing before a Division Bench 

a preliminary objection was raised that no appeal lay under the circum- 
stances of the case. Upon this objection being raised, the following order 
of reference was passed : — 

BanER.H and Airman, JJ.— “This is an appeal from a decree made 
upon a judgment given m accordance with an award of arbitrators. It is 
not alleged that the decree is in excess of, or not in accordance with, the 
award. The objecMons raised in the Court below in reference to the 
award were objections under s. 521 of the Code of Civil Procedure 
imputing misconduct to the arbitrators. Thev were considered bv the 


(1) 4 A. 283. 
(3) 17 B. 367. 


(2j 23 W.R. 429 
(4) 6 A. 174. 


988 



YIII] 


IBRAHIM ALI V. MOHSIN ALI 


18 AU. 426 


Lower Court and overruled. The same objections have been repeated 
in the memorandum of appeal before us. Tlie first question which 
arises for consideration is whether an appeal lies from the decree on 
the gi'ounds on whicli this appeal has been preferred. The question is 
one of difficulty, and the rulings of the different High Courts on the point 
are not unanimous. In this Court also there has been a conflict of 
decisions on the point. We may refer to the ruling of the Full Bench in 
Lachman Das and another v. Urijital and another (1), to Bhaijirath v. 
Bam Ghnlain (2). Muhammad Ismail Khan v. Imam All Khan (3), 
Srecnath Ghose v. Ba/ Chandra Paul and others (4) and tiie ruling of their 
Lordships of the Privy Council in Maharajah Joymungul Simjh Bahadur 
V. Mohan Bam Manrarer (d). In view of these conflicting rulings and the 
importance of the question, wo refer it to a Full Bench, and we direct that 
this appeal be laid before the Honoral)le the Chief Justice for the appoint- 
ment of a Full Bench to decide the question." 

[42S] The reference was accordingly laid before a Full Bencli of the 
whole Court. 

Buhu Jog iiulro Nath Chon ihri for the appellants. 

Munslii Bam Prasad for the respondent. 

The judgment of the Court [Er)(iE, O.J., Knox. Blair, BaNKK.II, 
Airman and Blennkruasskt, JJ.,] was delivered by C. J. 

JUDCMENT. 

The plaintiffs have brouglit an appeal from a decree which was passed 
on a judgment given in accordance witli an award which had been made 
by two out of tliree arbitrators who had been apj;ointed by an order of 
Court under Chapter KXXVII of the Code of Civil Procedure. Tno order 
of reference provided for an awai'd being made by the majority. The 
grounds of appeal made allegations of misconduct against the arbitrators. 
It is not necessary to consider whether tlie matters alleged, if true, 
amounted to misconduct within the meaning of s. o2l of the Code of 
Civil Procedure. \ preliminary objection was taken to the liearing of 
the appeal on the ground that the concluding sentence of s. 522 of the 
Code prohibited the appeal. Tlie question as to whether an appeal could 
be entertained from a decree made in accordance witli section 522 of tlie 
Code on the ground of misconduct of the arbitrator or arbitrators was 
referred to the Full Bench. W’e may mention here that against the award 
which was made in this case objections were duly taken under s. 521 of 
the Code in the Court below and that the Court heard and determined 
those objections, and having determined them gave judgment in accord- 
ance with the award. One of those objections raised the question of the 
alleged misconduct of the arbitrators. 

On behalf of the respondent it was contended that a decree which 
was in accordance with s. 522 was under all circumstances unappealable. 

On behalf of the appellants it was contended that wlien objections 
are taken under s. 521 to an award an appeal lies from a decree made 
under s. 522 on a judgment given in accordance with that award, 
whether or not the Court acting [426] under s. 522 heard and determined 
the objections raised under s. 521. 

In the course of the argument the following cases were cited : — 
Anund Mohan Paul Chowdhnj v. Bam Kishen Paul Chowdhnj (G), Hanio- 

(1) 6 A. 174. (2) 4 A. 283. (31 8 A W.N. (1888> 131. 

(4) 8 W.R. 171. (5J 23 W.R. 429. (6) 2 W.R. 297. 
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Chohri/ v. MusaiunLul Piifniooia Choha,yan{[), Sremath Ghosc v. 

M'V ChiiiKier Paul (2), fn the matter of the petition of Sheikh llahi Bax (3) 
Jifihammad Ismail Khan v. Imam AH Khan (4). Kirpa Earn v. Laljit (o) 
Bam Dhan Snujli v. Karan Sirujh (6), Sashti Charan Chatterjee v! 
Tarak Chandra Chatterjee (7), Mih irajah Joi/mumjtU Singh Bahadoor v 
Mohiin Ram Marwaree (8), Boonjad Muhoor v. Nathoo Shahoo (9)’ 
Lnchmin Das v. Brijpal (10), Venkxijija v. Venkatappayija (11), Nandram 
Daluram v. Nem^Aiani Jadaochand (12). Ja(jan Nath v. M-innu Lai (13) 
and Siijan Rai v. Jhahba (14). 

Sonie of these cases appear to us to have little or no bearing on the 
point before us. The case before their Lordships of the Privy Council, viz., 
Maharajah Joymungul S high Bahadoor w. MohunRam Marioaree (8) was one 
in which the Court whicli had made the order for reference had not allowed 
sufficient time for the filing of objections to the award. It is obvious fi*om 
the judgment in that case that their Lordships of the Privy Council con- 
sidered that if the Court which made an order of reference did not allow 
sufficient time for filing objections to the award when made, an appeal lay ; 
and it may be inferred from that judgment that, when the Court had heard 
and determined objections filed to the award and then made a decree in 
accordance with the award, no appeal lay in respect of any of the matters 
included in the objections. 

The decree which is unappealable by reason of section 522 of the 
Code is a decree made on a judgment given upon an award, and [427j which 
is not in excess of, and is in accordance with, the award. Now in some 
of the cases to which we have been referred there was no award. A 
decree which purports to be passed under section 522 on a document 
which is not in fact an award is a decree the appeal against which is 
not prohibited. There must be an award for the prohibition of section 522 
to apply. As was pointed out by the Bombay High Court in Nandram 
Daluram v. Nemckand Jadavchand (12), where three only out of four 
arbitrators who were appointed to make an award, professed to make 
an award, the result was that there was no valid award, in fact, no award 
which was not void ab initio. Arbitrators are tribunals with limited 
powers. Their powers must be exercised in accordance with the agree- 
ment of reference and the order of the Court, and witliin the period allowed 
by the Court, and before tlie Court has by order superseded the arbitra- 
tion. What we mean is that, if the order requires that the award shall be 
by a majority of the arbitrators agreeing, it is no award if it is not made 
by such majority. In the case of a private arbitration, if by the 
agreement of reference the award is to be made by all the arbitrators, 
it is no award unless it is made by all the arbitrators, and unless they all 
agree in it. If the power of the arbitrators is revoked, as, for example, 
by the Court passing an order superseding tlie arbitration under Chapter 
XXXVII of the Code, or if the period fixed for making the award has 
expired before the award is made, the arbitrators have no longer seisin 
of tlie reference, and they are fancti officio and cease to have any more 
power to make an award than the man in the street. In suoh oases any 
award which they might purport to make would be void ab initio. It 


(II 7 W.R. 

(3) 6 B.L.R. App. 75. 

(61 W A.W N. (18U2) 161. 
(7) 8 B L.R. 316. 

(10) 6 A. 174. 

(13) 16 A. 281. 


(Q( 8 W.R. 171. 

(4) 8 A W.N. (1883) 131. 
(C) 18 A. 414. 

(81 23 W.R. 429. (9) 3 C. .376. 

(11) 16 M. 348. (12) 17 B. 357. 

(14) 13 A.W.N. (1893) 45. 
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would iu fact bo no awanl in tho Ir, l>einy a condifcioii prece- 

dent to the non-appeaIai>ilir.y of a decree undoi- section ry22 of the Coda 
that tlieie shouUl have t>ecn an award, it lollows that where there was no 
awaid, in such cases as we have put, the niakniLf of the decree was 
without jurisdiction, and an appeal lav- We do not mean to imply that 
the instances to wliich wo have referred are exhaustive of the cases in which 
the document purportin,^ to he an [^28] award would in reality he no award. 
Ip tlie case of Lachmun Dan v. Brnn-d ( I ). which, Ijoin;* a Full Bench deci- 
sion of tliis Court, was pressed upon us. there was in fact no award. An 
umpire whom the Court was nob authorized in that case to apooint was 
appointed by the Court and had acted, and i'. followed that tlie award made 
by him was no award. Another oi>jectiun was that the award was not made 
within tlie period allowed by the Court. further objection was that 
Bachman Das was not a pirty to the relorence. Now these were all four 
i'ood grounds which, if substantiated in fact, sliowed that, so far as Lach- 
man Das was concerned, there was no award at all, aithough there was a 
document wliich purported to he an award. In our opinion the observations 
of the Chief Justice in that case wiiich went beyond what was necessary 
to show that there was no award in the ordinary legal meaning of the 
term alfecting Lachman Das upon whicli a decree atlecting his interests 
could be passed were purely ohttrr dicta. Wo may say that we do not 
agree with the //(r / 1 which fell from the learned Chief Justice in 
that case. We think tha’; the law on tliis particular point and the reason 
for it are very correctly stimmari/ed by Mr. Justice Straight in Bhauirath 
V. Ra)a Gknlmn (2). 


Another condition to a decree under s. o22 being unappealable is that 
there should have lieon a judgment in accordance with an award. In our 
opinion a further condition precedent to tlie decree is that the Court 
should hear and doterinino any objection raised undei' s. 521. S. 522 
enables the Court to pass judgment in accordance with the award, if it 
sees no cause to remit the award, or if no applicition has been made to 
set aside the award, or if the Court lias refused an application to set 
aside the award. It follows that if an applicatiori to set aside 
an award is made, the Court cannot proce-^d to give judgment in 
accordance with the award until is has refused the application, and 
the Court is not competent to refuse the application without considering 
and determining it. So, in our opinion, when an application to set aside an 
award has been made, and has not been judicially determined, the Court is 
not [429] competent to proceel under section 522, and if it does proceed 
under that section and make a decree, there is no prohibition in that section, 
against an appeal from a decree made under those circumstances. If, how- 
over, an application to set aside an award is made on the ground of the 
misconduct of an arbitrator, and that application is refused after judicial 
determination and a decree made under section 522 which is in accordance 
with the award and not in excess of it, no appeal lies. The award is not 
a void award in such a case, even though the Court may have wrongly de- 
cided the question of misconduct. At the most it might be a voidable avvard, 
and the Legislature has not chosen, and we think rightly, to allow an 
appeal from the judicial decision of a Court on a question of the corruption 
or misconduct of an arbitrator. The Court having decided rightly the 
question raised by an application under section 521 against the applicant 
there is an award within the meaning of section 522 in accordance with 


(1) 6 A, 174. (2) 4 A. 283. 
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which judgment can be given and a decree made under that section. We may 
point out in conclusion that the decision of the Privy Council to which w*e 
have referred shows that a Court before acting uoder s. 522 of the Code 
must allow the parties the time prescribed by the Indian Limitation Act for 
filing their applications to set aside the award. 

In our view of the law the preliminari' objection to this appeal is well 
founded and the appeal does not lie. With this opinion the appeal will go 
back to the Bench which made the reference. 

In accordance with the above opinion the appeal was, on the 10th 
of July 1896, dismissed by the Division Bench (Banerji and. Aikman, JJ.) 
which had made the reference. 

18 A. 430 = 16 A.W.N. (1896) 140. 

[430] APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice, and Mr. Justice 

Blennerhassctt. 

Sham Chand and others {PUintiffs) v . Bahadur Upadhia 

{Defend ant). (9th June, 1896.] 

Act No. XVof 1877 [Pidian Limitation Act) 8ch. ii, Arts. 62, 120— Swi/ to recover “Aa?- 
i-chaharum" suit for money had and received— Limitation. 

Beld that the limitation applicable to a suit by a zamindat to recover “ haq-i- 
chnharum ” alleged to be payable to him by cu-^tom on the sale of a house was 
that prescribed by art. 120 of tbe second schedule of the Indian Limitation Act, 
1877, aud not that prescribed by art. 62. Kirath Chand v. Oanesh Prasad (1) 
approved. Nankuw The Board of Revenue for the N.W.P. (2) referred to. 
Raghu Nath Prasad v. Girdhari Das {3) dissented from. 

The plaintiffs brought their suit on the allegation that they were 
entitled under a custom prevailing in a village of which they were zamin- 
dars to one-fourth of the purchase-money received by any ryot in the vil- 
lage on a sale of any grove or scattered timber or the materials of a house. 
They alleged that the defendants bad sold a certain grove in the village 
by a sale-deed, dated the 2nd May 1889, for a sura of Rs. 375 and had 
not paid them one-fourth of the price, which they accordingly claimed. 
The suit was filed on the 3rd January 1893. 

The defendants inter alia raised the plea that the suit was barred by 
limitation. 

The first Court (Munsif of Benares) held that under the ruling of the 
High Court in Baghunath Prasad v. Girdhari Das (3) article 62 of the 
second schedule of Act No. XV of 1877 applied, and that the suit was 
barred by limitation. 

The plaintiffs appealed and the lower Appellate Court (Subordinate 
Judge of Benares), in view of the ruling mentioned [Mt] above, dismissed 
the appeal. The plaintiffs appealed to the High Court. 

Mr. D. N. Banerji and Babu Jogindro Nath Chaudhri for the 

appellants. 

Mr. Abdul Raoof nud Munslii Jwala Prasad for the respondents. 

• Second Appeal, No. 512 of 1894, from a decree of Babu Nilmadhub Roy. Sub- 
ordinate Judge of Benares, dated the 14th March 1894. confirming a decree of Maulvi 
Mubarak Husain. Munsif of Benaros, dated the 7th September 1893. 

[In lO A.W.N. (1896) 140. thi.s case is cited on Second Appeal No. 612 of 1896. 

Ed.} 

(1) 2 A. 858. (2) 1 A. 444. 

(8) 13 A.W.N. (18931 65. 
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JUDGMENT. 

Edge, C.J., and Blennerhassett, J.-This was a suit bv the zamin- 

"■hich was payable by the custom of the 
place to the zamindai- on a sale. The suit was lirougbt more than three 

years after the sale and witbm si.m years from the sale. Tlie question is 

whether article 62 or article 120 of the second schedule of Act No. XV 

of 1877 applies. The Courts below applierl article 62. The first Court 

fi’® °'i’ limitation ; the lower appellate Court 

dismissed the appeal on the same j^round. 

The Courts helow relied upon tlie decision of this Court in Raahu- 

n«lYir«adv. G,r,M,jn (1). A Division Bench there decided that 

aiticle fm applied to the suit. On behalf of the plaintiffs appellants it 
vas contended that article 02 did not apply. Article 02 is as follows 

I ^tT hy tlie defendant to the plaintiff for money received 

by the defendant for the plaintitls' use.” The Full Bench of this Court 

in Aunia v. Ihe Board of Ucvenur for the N.W.P. (2) decided that a 

ill 11 Court 

ol bmall Causes. The claim m that case was for Ks. llo annas 8 as han 
t-chaharum. Section 0 of Act No. XI of 186.5 enacted the law at that 
time in lorco as to cases coyiiiaahle by Courts of Small Causes and it is 
quite clear tliat under s. 0 of that Act, if a suit for haq-i-chaha'rum was a 
suit for money had and received by the defendant to the plaintiffs’ use 
it uas, subject to the amount being within the jurisdiction of the Court a 
8uit cogni;!able by a Courc ol Sniull Causes. ^ 

The result appears to us to be.aniJyin- the Full Bench decision that 

a suit for ha(j-i-chahnrum is not a suit for money payable to the nlaintiff 

for money had and received to the plaintifis’ use. The [432] same view 

of the application of the Full Bench decision was taken in Kirath Chund 
V. Gavcsh Prasad (31. 

hollowing the Full Bench judgment, which we think was right we 

allow this appeal with costs here and in the Courts below and setting 

aside the decrees of the Courts below, we remand this case to ihe first 

ouit under s. o62 of the Code of Civil Procedure to be disposed of on the 
ijisnts. 

Appeal decreed and cause remanded. 


18 A. 432 = 16 A.W.N. (1896) 139. 

APPELLATE CIVIL. 

Before Sir John Edge, KL, Chief Justice, 
and Mr. Justice Blennnerhasseit. 


Bajjo Kuar and another (Defendants) v. DerI Dial 
AND others iPlaintiJs).'^'' [9ch June. 1896.] 

of cau^, c, :acli<m and of 

Beld that several creditors, to each of whom separate debts were owiuc bv tbp 
same debtor, could nor sue jointly lor the avoidance of a deed of pift 


R„K Appeal No, 459 of 1894. from a decree of Mnuivi Muhammad LmaU 

Subordinate Judjeo of Gbnzipur. dated the 16th February 1894. confirmino a i 

Babu Shiva Cbaran Lai, Muosil of Rasra, dated the SOib September 489;?. 


U) 13 A.W.N. (4893) 65. 
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(3) 2 A. 368. 
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by tbe debtor, whkb deed was alleged to have been made fi''«udulent]y with 

inteot to defeat or delay the executant's creditors, the cause of action of each 

separate creditor not being the same as that of the others. 

[R., 5Ind. Cfls. 835 (839) = 59 P.L.R. 1910= 12 P.W.R. 1910: 2 O.C. 17 (-20).] 

The suit out of which this appeal arose was brought by several 
decree-holders holding separate decrees against one Kishen Dial Tiwari, 
to obtain cancellation of a certain deed of gift whereby Kishen Dial had 
made over all his property to his daughter Rajjo Kuar and his son-in-law 
Ram Manohar Pande with the object, as alleged by the plaintiffs, of 
defeating his (Kishen Dial’s) creditors. The decrees held by tbe plaintiffs 
were obtained on the 19th of March 1891 and the deed of gift sought to be 
set aside was dated the 1st of April 1891. 

The defendants donees resisted the suit and pleaded inter alia that 
the deed in question was a hona Me and valid deed, and that the plain- 
tiffs’ suit was bad for misjoinder. 

The Court of first instance (Munsif of Rasra) decided both the [^33] 
issues raised on these pleas in favour of the plaintiffs and against the 
defendants, and decreed the plaintiffs' claim. 

The defendants donees appealed. The lower appellate Court (Addi- 
tional Subordinate Judge of Ghazipur) dismissed their appeal on grounds 
similar to those upon which the first Court had rejected the defence to 
the suit. 

The defendants thereupon appealed to tbe High Court. 

Munshi Jxvala Prasad, for the appellants. 

Mr. J. E. Hotuard, for the respondents. 

JUDGMENT. 

Edge, C.J., and Blenneehassett, J. — This was a suit brought by 
several separate creditors of a debtor to avoid a deed of gift of the Ist of 
April 1891 in favour of the defendants Nos. 2 and 3 and made by the 
defendant No. 1. on the ground that it was made with intent to defeat or 
delay the several plaintiffs as creditors of the transferors and was within 
the purview of s. 53 of Act No. IV of 1882. Objection was taken in 
the first Court and in the lower appellate Court, in each of those Com-ts 
unsuccessfully, that there was misjoinder of plaintiffs and of causes of 
action. The defendants Nos. 2 and 3 have appealed and have raised the 
same objections. 

On behalf of the plaintiffs, s. 26 of the Code of Civil Procedure 
is relied on, which section in its opening clause enacts that all persons 
may be joined as plaintiffs in whom the right to any relief claimed is alle- 
ged to exist, whether jointly, severally or in the alternative in respect of 
the same cause of action." It is obvious that the controlling words are 
"the same cause of action," and that that section does not allow plaintiffs 
to join in one suit in respect of causes of action in which they are not all 
jointly interested. 

On the other side, the appellants rely^^ on the last paragraph of 
8 . 31 of the Code, in which it is enacted that “nothing in this section shall 
be deemed to enable plaintiffs to join in respect of distinct causes of 

action.” 

That each of these plaintiffs had (assuming the facts relied upon by 
the plaintiffs to be true) a distinct cause of action in which none of 
other plaintiffs were interested is certain. There can be now LW4J no 
longer any doubt, having regard to the judgment of the Court of Appeal 
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in England in v. Brown {l), to the judgment of the House of Lords 
in Smurthioaitc v Hannay (2), and to the judgment of their Lordships of 
the Privy Council in Mussiim7n/it (4iand Kour v. Pariah Shmh (3) as to 
what a cause of action means and what are the limits of a cause of action 
In Mxtrti y- Bhola Ham U) a Full Bench of this Court held that the cause 
of action of the Code of Civil Procedure was the same as tlie cause of action 

as defined by the Master of Rolls and Fry and Lopez. L.JJ., in Read \ 

Brown. In Nxisserwanji Menvanji Pandny v. Gordon io), Sir Charles 

bargent clearly indicated that it was not the final act of a series which 

constituted a ^uise of action, but all those facts which it was necessary 

for the plaintitt to prove, if traversed, to entitle the plaintiff to a decree 

buch aU^o was the opinion of a Division Bench of this Court in Salima 

Bibty Sheikh Muhammad (Q). in winch most of the authorities bearing 

upon Uiis subject were discussed. In the latter case s. 4o of the Code of 

Oivil Procedure was fully considered, and it was pointed out that that 

section did not enable plaintift's who liad separate causes of action a-'-ainst 

the same defendant to join themselves and tlieir causes of action in one 

suit. 

Now in the present suit the cause of action of each plaintiff consists, 
amongst other things, of the separate debt due to him bv the defendant 
No. 1. a debt in respect of which the other plaintiffs are in no wise in- 
terested. That debt is in sucli case a material part of each plaintiff's 
cause of action. The fact that the defendant, we will assume for the 
present purposes, fraudulently and with intent to defeat hi.s creditors, 
executed a deed of gift whicii had the effect of defeating or delaying all 
his creditors, was also a material fact constituting part of the cause of 
action of each separate plaintifi*, but the making a fraudulent deed of gift 
\yith intent to defeat or delay his creditors did not give the plaintiffs a 
right jointly to sue the defendants or any of them. 

[438] We must allow this appeal, which we do. We set aside the 
decrees of the Courts below with costs, and remand the suit to the first 
Court, and direct that Court to do what it ought to have done under s. 53 
of the Code of Civil Procedure, and return the nlaint to the plaintiffs, so 
that the plaint may be amended by the plaintiffs selecting which of tliem 
IS to continue to be plaintiff in the suit, and making the necessary amend- 
ments by striking out the names of the other plaintiffs. When that is 
'done the Court of first instance will try blie issues between tbe parties 
and decide the suit according to law. 

Appeal decreed and cawse remanded. 


(1) L. R. a?Q.B D. m. 
(5) 16 I A. I5G. 

6 B. 366. 


(•2i Ci.R. (1894) A-C. 494 
B) IG A. 1G5. 

(6J 18 A. 131, 
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18 A. 435 = 16 A.W.N. (1896) 130. 

APPELLATE CIVIL. 

Before Sir John Edge, Kt, Chief Justice, and Mr. Justice 

Blenncrhassett. 


Dan Bahadur Singh {Defendant) v. Anandi Prasad and 
ANOTHER {Blainligs):^ [9th June, 1896.1 

Civil Procedure Code, s. 257 A — Execution of 'u cree— Agreement to give time to the 
^vdcivunt-deblor— Agreement not sanctioncil by the Court. 

A judgment-debtor asked for time to pay the decretal amount. The decree- 
holders agreed to give time on condition that the judgment-debtor gave them a 
bundi for Rs. 1.500. ihat sum representing a portion ot the decree-holder’s claim 
which bad been dismisfed as barred by limitation. The judgment-debtor gave 
the bundi, but the sanction of the Court was not obtained to the transaction. 
On suit by the decree-holders to recover the money secured by the hundi given 
under the circumstances mentioned above, it was held that the transaction was 
one contemplated by s. 257-A of the Code of Civil Procedure and that, asit had 
not been m.ade with the sanction of the Court, it could not be enforced and the- 
suit should be dismissed. Eukum Chand Oswal v. Tahaiunnessa Bibi (1) 
dissented from. 

IF 18 A. 479; 12 Ind. Gas. 364 (365) =7 N.L.E. 136 (1421 ; 88 P.R. 1904 ; Appr., 22 
■' 3.693 (699); 3 O.C. 165 (167); R.. U.B.R. (1897-1901) 252 : D.. 25 A. 317 = 

23 A.W.N. 45 ; 2 A.L.J. 6S3=A.W.N. (19051 57.] 

The facts of this case sufficiently appear from the judgment of tho' 
Court. 

Munshi Madho Prasad, for the appellant. 

Muushi Ram Prasad, for the respondents. 

JUDGMENT. 

Edge, C.J., and Blennerhassett. J.— This was a suit on a bundi 
given by tbe defendant to the plainliCls for Rs. 1,500. The [436] plain- 
tiffs in a previous suit had sued the defendant on a bond and bad claimed 
a large amount for interest amongst other things. A sum of Rs. 1.500 
which they claimed for interest was disallowed on the ground that tbe 
claim for interest was barred by limitation. After the decree was 
passed the defendant asked the plaintiffs to give him time to satisfy 
the amount decreed. They refused, except on the condition that 
the defendant gave them a hundi for tbe amount of their claim which 
was held to have been time-barred, viz, 1.500. The defendant agreed to 
those terms. The plaintiffs agreed to give time. On those terms the 
huudi in question was given, and is now sued on. It was a hundi given 
as the consideration for an agreement to give time for tbe satisfaction 
of judgment debt. The agreement was made without the sanction of 
the Court which passed tbe decree. That Court had no opportunity to 
consider the agreement, and in fact never did deem the consideration to 
be under the circumstances of the case reasonable. It was an agreement 
falling within the first clause of s. 257-A of the Code of Civil Procedure, 

and an agreement which under the circumstances of the case was void. 

The plaintiffs cannot recover on the hundi. If they did, the Court would 
he allowing them to enforce an agreement by obt aining the consideration 

•“S^ond Appeal No. 506 of 1894, from a decree ol J. Deas, Efq., Distne^ Judge 
ol Mirzupur, dated the 7th March 1994, confirminp a decree of 
Naraiii Sahib, Subordinate Judge of Mitzapur, dated ihe 6th September 1893. 

a) 16 C. 504. 
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therefor when the Legislature has declared such an agreoinenb to be void. 
"The Diabricb J udge considered that the decision of the Calcutta High Court 
in Hufcuin Chand Oswal v. Takarufincssa Bibi (l) applied. So it did apply, 
bat we entirely dissent from the view of the law therein expounded. 
Where the Lsgislature has thought right to declare an agreement void, 
unless the Legislature expressly limits the application of its enactment, 
Courts are bound bo give effect to it. Tnere is no such limitation to be 

found in s. 2o7-A. We allow the appeal with costs in all Courts and 
•dismiss the suit. 

Appeal decreed. 


18 A. 437 = 16 A.W.N. (1890) 133. 

[437] APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Jmtice, aiul Mr. Justice 

Blennerhasselt. 


Shib Singh (Plaintiff) v. Mukat Singh and othbrs (Defendants).* 

[lOtb June. 1896.] 

Civil Procedure Code, ss. 312. 320. 588, cl. 16— No. Vll of 18^8, S 5 . 30 and 55— 
Execution of decree — Decree transferred to Collector for execution^ :SHit by auction^ 
purchaser to confirm sale set aside by the Collector. 

A decree was trans/erred to the Collector for execution. A sale was held by 
the Collector under that decree. Subsequently that sale was set aside by the 
Collector by an order under s. 312 of the Code of Civil Procedure. A person 
who had been an auction-purchaser at the sale so set aside brought a suit in a 
Civil Court to have the sale restorei and couhrmed. Beld, that such a suit would 
not lie. 

Aehnuddin v. Baldeo (2) and Bandi Dibi v. Kalka (3) referred to and held to 
be no longer applicable by reason of the change? efiocted in the law by Act 
No. VII of 1888. but the judgment of OLDFIELD, J., in the former case approved. 
Madho Prasad v. Hansa Kuar (4) referred to. 

COverruied. 20 A. 379; R.. IIC.P.L.R. 33; 3 Ind. Cas. 572 (573) = 5 N.L.R. 121 
(123).] 

This was a suit brought by an auction-purchaser for confirmation of 
a sale held by a Collector in execution of a decree, transferred to him 
under s. 320 of the Code of Civil Procedure, which sale had been set 
aside by an order under s. 312 of the Code owing to certain alleged 
irregularities in publishing and conducting it. 

The original bearing of the suit was ex-parte, the judgment-debtors 
defendants not having appeared, and a decree was passed confirming 
the sale. But this decree was set aside on the application of the judg- 
ment-debtors. 

On the re-trial of suit both the lower Courts agreed in dismissing 
it upon the ground that there had been irregularities in publishing the 
sale, which had resulted in substantial injury to the judgment-debtor, 
and found that the order of the Collector setting aside the sale was right. 
The question whether a Civil suit lay at all under the circumstances was 
raised in the Court of first instance, which, however considered itself 
concluded by the ruling in Bandi Bihi v. Kalka (3). 

• Second Appeal No. 602 of 1894, from a decree of Babu Ganga Saran, Subordinate 
Judge of Aligarh, dated the 16th February 1894, confirming a decree of Pandit Bis- 
•bambar Nath. Muneif of Aligarh, dated the 20tb September, 1893, 

(1) 16 0.504. (2) 3 A. 564. (3) 9 A, 602. (4) 5 A. 314. 
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[438] The plaintiff auction-purchaser appealed to the High Court. 

Mr. W. K. Porter, for the appellant. 

Pandit Sundar Lai, for the respondents. 

JUDGMENT. 

Edge, C. J., and BlennerhassetT, J. — Shib Singh was the purcha- 
ser at an auction-sale held by the Collector in execution of a decree, the ex- 
cution of which had been transferred under s. 320 of the Code of Civil 
Procedure to the Collector. The Collector acting under s. 312 passed an 
order setting aside the sale. Thereupon Shib Singh brought this suit 
to have the sale confirmed. The first Court dismissed the suit. The 
Court of first appeal dismissed the appeal. Shih Singh has brought this 
second appeal. 

We were pressed by Mr. Porter with the decision of this Court in 
Azimuddin v. Baldeo (1) and be contended that we were bound bv that 
decision to bold that the suit lay. There is no doubt that if the law which 
was applicable when that decision was passed remained unaltered until 
this suit was commenced, and further if it was a Civil Court which bad 
made the order setting aside the sale in this case, we should have 
been bound by the decision upon which Mr. Porter has relied. The case 
in I. L. R., 3 All., 554, is a decision of the Full Bench in which 
Mr. Justice Oldfield dissented. It is not for us to discuss that Full Bench 
decision. We may say, however, that the judgment of Mr. Justice Oldfield 
in that case commends itself to our approval. That decision was followed 
by a Division Bench of this Court in Bandi Bibi v. Kalka (2) which gave 
no reason for the decision except that the point bad been decided by the 
Full Bench. However, these two cases to which we have referred were 
decided, the one upon Act No. X of 1877, and the other upon Act 
No. XIV of 1882 before it was amended by Act No. VII of 188k Now 
before the amendment of s. 588, clause (16), there was no appeal 
from an order passed under s. 312 setting aside a sale. Clause (16) 
was amended by s. 55 of Act No. VII of 1888, and a right of appeal 
was given from such an order. Further, in Act [439] No. X of 
1877, and Act No. XIV of 1882 before its amendment in 1888^ 
s. 320 consisted of the first two paragraphs which still appear in it, 
and of those only. By Act No. VII of 1888, s. 30, paragraphs 3, 
4 and 5 were added to s. 320. The third and fourth paragraphs, 
which were two of the added paragraphs, clearly indicate in our 
opinion that, when a decree is transferred to the Collector for execution 
under s. 320, the Revenue Court becomes seised of the jurisdiction which 
temporarily is taken away during the execution of the decree from the Civil 
Court. By the third paragraph of s. 320, orders made by a Collector 
under s. 312 are subject to appeal to and revision by superior reve- 
nue authorities if the Local Government makes rules in that behalf. Fail- 
ing such rules, there appears to be no appeal. It. is not necessary 
for US to decide whether or not a purchaser is given a right of appeal 
from an order passed by a Collector under s. 312 of the Code setting aside 
a sale. The decree-holder and the judgment-debtor, or the person whose 
immoveable property has been sold, are by the rules which were made and 
are in force under s. 320 given a right of appeal from an order confirming 
or setting aside a sale of a Collector. It never could have been the inten- 
tion of the Legislature that there should be an appeal proceeding in a. 


(1) 3 A. 554. 


(2) 9 A. 602. 
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Court of Revenue from an order of a Collector under a. 312 and a Civil 
suit proceeding in a Civil Court raising tlie same question as to the pro- 
priety or validity of that order. Tue result might be that the Court of 
Revenue in appeal might take one view, and not impossibly the Civil Court 
might take another view. In our opinion where a jurisdiction is trans- 
ferred from the Civil Court to the Collector to execute a decree, and where 
the law makes the Collector’s order either final or appealable to higher 
Revenue authorities and not to the Civil Court, the intention of the Legis- 
lature IS that the order ot the Collector shall not be questioned either bv 
appeal or suit in the Civil Court. We presume that if Act No. VII of 
1888 had been passed before the two decisions to which we have'referred, 
this Court might have taken aditlerent view of the law from that expressed 
lu those^ cases. [440j Tue Full Bench decision in MadUo Prasad v. 
Hansa Kuar (1/ supuorts the view wnich we have adopted. We dismiss 
this appeal with costs. 

Appeal dismissed. 


18 A. 440 (F B.» 16 A.W N. (1896) 162. 

FULL BUNCH. 

Before Sir John Ed>te. Kt., Chief Justice, Mr. Jnslice Knox, Mr. Justice 
Blair, Mr. Justice Bancrji, Mr. Justice Aikmin aiul Mr. Justice 

Blcnnerhassett. 


SlTA JiAM A.N'I) uTHliRS {Dcjcndants) v. Ram L.AL 

{Plaintiffs). [11th June, 1896.] 

Landlord and tenant— Znr-i-i^esUgi lease -isub-lease by zar-i-pc’iwii lessee - Default bu 
sub-lessee who lets into possession the original lessor and denies the zar-i-peshni 
lessee s title- Suit bp zar-i-peshgt lessee for possession in a Civil Court— Form of 
decree— Civil procedure Code, ss. lO-i, -iol. ' 

Two ocoupin^y toaaats grantod a zir-i-peshgi lease of their occupancy holdios 
to one H. L, lora teem 01 s.xteou ye^rs. R.L- Isub-let the holdjug for a term 
Rightly lo<s than his own. The suo lessees made default in ptvment of rent 
K- L. iliswained their mps. Tooroupon the original lessors intervened claimine 
the crops as t-ieirs. The question o( the distraint having been decided by the 
Court of Revonuo agnost him, R. L. then Drought a .suit in a Civil Court asking 

for ejeotmoeto- bith his lessors and his lessee, and to be put into acrual 
possession biait>cif. 

Held by the h'uli Bench UUssenltenle BLENNEkhassictt. J.) that the plaintifi 
was precluded by reason of the lease granted by him. the terra of which had not 
expired, from obtainiug actual pos-essiou. unless the sub-lessees were ejecred which 
could only be done through the Court of Revenue. Bub the plaintiff was entitled 
to a decree declaring his title as ^ar-i peshgi lessee and putting him into possession 
of the rents and prohts of the bolding as zar-i.peshgi lessee; the decree for 
possession to be executed under s. Jdi of the Code of Civil Pr jcedute. 

[F-. 31 A. 271=6 A.L J. 177 (I79j.] 


This was a reference to a Full Bancli of the whole Court arising out 
of the following circumstances. Sita Ram and Hardeo defendants Nos. 1 
and 2, executed on the 5th June 1889, a zar-i-peskgi lease of some 
44 bighas 1 biswa of their occupancy holding in favour of Ram Lai, the 
plaintiff. Ram Lai in his turn let the land held by him under the zar-i- 
peshgi lease for a term [44l] slightly less than the term of that lease to 


“ First Appeal No. 24 of ISQd, from an order of Maulvi 8iraj-ud-din 
Judge of Agra, dated the 31st January 1896. 

(1) 5 A. 314. 
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Manou and Nund Bam, defendants Nos. 3 and 4, who were brofcbors of 
the first two defendants. The defendants Nos. 3 and 4 began to cultivate 
tbe land, and at first paid rent regularly, but after a short time fell into 
arrears. 

The plaintiff distrained the crops which were growing on the said 
44 bigahs as those of defendants Nos. 3 and 4 but on their doing so the 
defendants Nos. 1 and 2 intervened claiming the crops as theirs, and their 
objection was sustained both in the Court in which it was made and on 
appeal. The plaintiff thereupon filed the present suit claimed actual pos- 
session of the land in question after ejectment of the defendants. 

The defendants pleaded inter alia that the claim was not cognizable 
by a Civil Court. The Court of first instance (Munsif of Agra) accepted 
this contention and dismissed the suit. 

On appeal by the plaintiff, the lower appellate Court (Subordinate 
Judge of Agra) reversed the Munsif’s deoree and remanded the case to the 
first Court for trial on the merits. Against this order of remand, the 
defendants appealed to the High Court. 

On this appeal coming before a Bench for disposal, tbe Bench while 
agreed that the suit, so far as it concerned the defendants Nos. 3 and 4, 
was not cognizable by a Civil Court, differed as to the decree to which 
the plaintiff was entitled as against the defendants Nos. 1 and 2. That* 
question, namely, as to the form of the decree to which tbe plaintiff was 
entitled as against tbe defendants Nos. 1 and 2, was accordingly referred 
to a Full Bench. 

Mr. Z). N. Banerji, for the appellants. 

Munshi Madho Pra^^ad, for the respondent. 

The following judgments were delivered : — 

JUDGMENT. 

Blennerhassett, J. — The defendants Nos. 1 and 2 granted to the 
plaintiff a lease for sixteen years on the 5th June 1889, of an occupancy 
holding. One the next day tbe plaintiff granted a sub-lease for sixteen 
years to the defendants Nos. 3 and 4. who are brothers of the defendants 
Nos. 1 and 2, for the same land. The [442] net result of these leases 
was that the plaintiff was to benefit to the extent of about Ks. 100 per 
annum for sixteen years. 

The transaction appears to have been one of mortgage, though the 
parties have not directly stated this fact. Perhaps they thought that a 
mortgage of an occupancy holding would be held invalid by the Court, 
arid so thought it better to draw up the two leases already mentioned. 
The plaintiff alleged that defendants Nos. 3 and 4 paid rent regularly till 
1297 Fasli. They defaulted in 1298 and 1299 Fasli. The plaintiff dis- 
trained the crops. The defendants Nos. 1 and 2 filed an objection claim- 
ing the crops as their own and denying the plaintiff’s title. The Revenue 
Court released the crops in favour of the defendants Nos. 1 and 2. The 
plaintiff sues for possession of the bolding alleging that the defendants 
Nos. 3 and 4 are in collusion with the defendants Nos. 1 and 2. The Court 
of first instance found that the Civil Court had no jurisdiction: that the 
lease was a valid document ; that the plaintiff was entitled to possession 
of the land. The defendants did not press any argument on this latter 
point. The Court of first appeal found that the Civil Court had jurisdic- 
tion and remanded the case for disposal on tbe merits. 

Tbe defendants appealed to this Court urging (1) that the suit was 
triable exclusively by the Revenue Court, and (2) that the remand 
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should not; have beeu made and the decree of the hrst Court should have 
been affirmed. 

In the course of the hearing a question arose which has been referred 
to the ib uli Bench ; it is as follows ’ — 

“Assuming for present purposes that the defendants Nos. I and 2 
hav*^, either with or without collusion with the defendants Nos. 3 and 4, 
entered into possession of the lands, the subject of the lease 

mortgage, without the consent of the plaintiff, that mortgage being still 
in existence, what is the decree which the plaintiff is entitled in a Civil 
Court to obtain against defendants Nos. 1 and 2. Is it a decree in eject- 
ment for possession of the mortgaged lands or is it a decree lor a 
declaration of title?" 

[443] The suggestion in this case is that the plaintiff having granted 
a sub-lease for sixteen years is thereby debarred from suing for possession 
against his lessors, even though the lessors may have ejected the sub- 
lessees. The same principle would apply even if the land were held by 
year to year tenants. 

The principle comes to this, that no suit for ejectment and possession 
of land can be brought unless the plaintift was the actual cultivator at the 
time of ejectment ; if he was not, his only remedy is to sue for rent against 
his tenants. As long as they pay, he lias no other remedy, and must leave 
the trespasser in possession ; if his tenants fail to pay, he can eject them 
according to law, and tlien he will have a cause of action against the 
trespasser, but not till then. 

I may remark in commencing that that is not the view of the 
law taken by the parties in this case. The plaintiff alleged a cause of 
action for recovery of possession. The defendants did not press any argu- 
ment against this view. There was in fact no proposition of law put 
forward hy the defendants, such as that now raised. 

The appellant has not explained the policy on which the suggested 
rule is founded, or the reason why a tenant should voluntarily or involun- 
tarily let into possession a person denying the landlords title, fail himself 
to enforce the landlord's possession, and then be permitted to debar the 
landlord from doing so, or how a suit by the landlord to eject a trespasser 
and replace the tenant can in any way injure the tenant’s rights under a 
tenancy which has uofc boon forfeited by the tenant’s conduct. 

The principle now suggested may be that followed in England ; but 
I think it is new to India. The action of ejectment in England was only 
rendered possible hy the adoption of the most extraordinary sr-ring of 
legal fictions that any system of law can produce. I mean that connected 
with the names of John Doe and Richard Roe. 

The Civil Courts have been in existence in India for more than 
a hundred years. To the best of my belief they have managed to decree 
possession of land during that time without impleading [444] John Doe and 
Richard Roe, and I think that the action for recovery of laud in India 
has a history and a character of its own, and that it is not bound by 
the highly technical rules prevailing in England regarding actions at law 
on the tenure of land. 

There can be no doubt that the Courts in this country decree posses- 
sion of land in ejectment to a landowner, notwithstanding the fact that 
the land is held by tenants of different classes. The law has been uni- 
formly administered in this manner and in no other, as far as my memory 
serves me. 
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I can see no mischief requiring a remedy in fcbe present practice. 
The real dispute is rapidly brought to an issue, the contending parties are 
joined, those nob interested are not harassed by being made parties. The 
decree is easily enforced and is intelligible by the Revenue authorities 
in amending the record of rights. I can see no reason for introducing 
any new system, and I should regret to see the law which is well 
established and well understood by the people subverted unless some very 
good reason for so doing can be pub forward. 

Assuming, however, that the principle suggested is the correct one, it 
may be worth notice to see how it would work in practice. Take the case 
of a landowner dispossessed from a property in which there are fifty ten- 
ants. He must first bring fifty suits under the Rent Act. The trespasser 
will intervene under s. 148, Rent Act. The intervenor succeeds. The land- 
owner will then institute fifty suits in the Civil Court, and if he succeeds 
he gains by a hundred suits exactly what be now gains by one. The costs 
of processes and legal expenses are needlessly increased ; a large number 
of tenants who have no interest in the matter are harassed for no good 
reason. The main interest of the tenant is to learn as quickly as possible 
whom it is that the Court decides to be the legal successor of bis former 
landlord, and to whom be can with safety pay his rent. Supposing 5 per 
cent, oi the tenants desire to contest the plaintiff's claim, they can do so 
after a decree for possession. That course is preferable to making 
95 per cent, of the tenants parties to a litigation they have no desire to 
join in. 

[445] Such decrees when obtained do not appear to be capable of being 
readily used for amending the record of rights. If the principle suggested 
is the correct one, I think there would be no difficulty in depriving a land- 
lord of his land in twelve years in collusion with the tenant. The tres- 
passer can enter and claim adverse possession. The rent can be paid for 
twelve years. The tenant can then go on a pilgrimage. The land becomes 
the property of the trespasser. The land may worth twenty-four 
years’ purchase ; but the landowner’s only remedy is a personal one 
against a tenant who may abscond or become insolvent. 

In England the tenant is bound under penalty to give notice to bis 
landlord when served with an ejectment. I know of no law in these 
Provinces calculated to check collusion on the parti of the tenant. 

As I understand the Civil Law the possessor of land did not lose 
possession by letting the land to a tenant. He retained possession and 
all his legal remedies. So far as possession consisted in bodily acts, the 
acts might be those of some other person. So far as it consisted ofoeental 
acts, the mind was that of the possessor, the dispossession of the tenant 
dispossessed the landlord. The idea that there can be no possession or 
dispossession of land except that of the person who walks over it or 
ploughs it with his bullocks seems to be rather a primitive one, not sanc- 
tioned by the Civil Law. I fail to see that a landowner who lets bis land 
out to a tenant for cultivation, thereby covenants with tbe tenant that he 
will not resist a rival landowner who takes possession, or that he makes 
the tenant his agent for tbe purposes of resisting his rival, with power to 
resist or not as ha thinks proper. Landlords in this country are the very 
last people who would enter into any such covenants. 

Id this country when a tenant is ejected by a trespasser tbe landlord 
has an implied right of entry in order to recover possession for himself 
and bis tenant. 
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The matter is not governed by covenants, but by custom Local usave 

Law'"' ^ tban\naloXs ^^nToS 

hv „ ^ “sage to be that when a tenant is ejected 

by a trespasser be is not bound to sue him, but he is bound to inform his 

po“si°sBiom recovering 

. A '“'“^‘ord can recover possession from the trespasser and must 

Towr!, ^ tenancy subsists. If the tenant has forfeited his 

holding by collusion or otherwise the landlord can also eject the tenant 

^orLts^Ms te ° ®ti^t°dian of the landlord's possession and who 

forfeits his tenancy by any voluntary act directed against the landlnrri’s 

possession, has under this usage no opportunity of aiding a trespasser bv 

using h.s term, not in his own but in the trespasser's favour agTinst the 

landlord, if the ejected tenant has not colluded with the trespasser f 

cannot understand Ins objecting to the landlord's suit. If he has'^colluded 

be has thereby forfeited his tenancy. In the present case the plaintiff 

alleges that the sub-lessees are in collusion with his lessors ■ hn ihorof 

.ade them co-defendants. Collusion, if proved,” f'^f:;?;^ ten:^' 

Uiat ' 1 the claim : it is admitted 

that they migh, have appeared and asked to be joined as plaint- 
ffs seeking to have the original lessors ejected from the holding they 
have not done so. They could only do so by denying the truth 

ald^a® brothers, the defendants Nos 1 

and 2. which perhaps they are unwilling to do. Defendants Nos 3 and 4 

have made no defence either in fact or in law to the plaintiff's claim 

Defendants Nos. 1 and 2 have made a defence only on propositions nf 

fact. It is to be observed that defendants Nos. 1 and 2 do not claim 

under defendants Nos. 3 and 4. They deny their tUle aa well ae that of 

be plaintilL Defendants Nos. 1 and 2 are in possession adveiselv to 

defendants Nos. 3 and 4. Defendants Nos. 1 and 2 have no title of 

heir own against the plaintiff. I do not see how they can defend their 

possession by putting forward the title of defendants Nos. 3 and 4, the 
existence of which they deny ; a title which defendants Nos. 3 and 4, though 

?M 7 l .forward themselves in answer to tL 

^ ® olaina ; a title which, if vindicated at all, is consistent 

TaL'p® PlaiPtiff's case and destructive of the title of the defendants Nos 
i- and 2. If the appellants argument is correct, in none of the cases for 

ou standing term or tenancy from year to year, or the suit would have 

slvli accept this view I would answer the question bv 

saying that if the plaintiff succeeds he is entitled to a decree for delivery 

fand uTh®''"?’ “’o defendants Nos. 

and 2 therefrom, but that the defendants Nos. 3 and 4 are not bound 

under the decree to vacate the same. I regret that my view ?s noUn 
aocoidance with that of my learned colleagues. 

mu pliiiutiff made four persons defendantq 

The de endaots Nos. I and 2 had on the 5th of June 1889. granted a * 

holdfnJ®T ^ occupancy 

nclding A zar-i-peshgi lease is a mortgage. Subsequently to the granting 

of that lease the plaintiff granted a lease to the defendants Nos ^3 and 4 

lor a term to expire one day before the expiration of his own term After 

some years had elapsed the defendants Nos. 3 and 4 made dafaifft in 

payment of rent to the plaintiff. Thereupon the plaintiff distrained ‘he 
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crops on the ground, and the defendants Nos. 1 and 2, who were in law 
and in fact the mortgagors, the grantors of the zar-i-peshqi lease, inter- 
vened and claimed the crops as theirs. The Court of Revenue, mis- 
applying the law, decided the question in favour of the defendants 
Nos. 1 and 2. On that the plaintiff brought the present suit. In the 
present suit he asked as his first relief that the defendants be dis- 
possessed of 40 bighas odd, that being the extent of the land which was 
granted to them as zar-i-peshgi mortgagee, and that he, the plaintiff, be 
put into possession of that land. 

The Division Bench rightly came to the conclusion that, as the 
tenancy created by the plaintiff in favour of the defendants Nos. 3 
and 4 bad not been determined by suiTender or by process of law, 
it was still subsisting, and could only be determined by proceedings 
in a Court of Revenue, and not in a Civil Court. There remained 

[448] the question as to what was the decree to which the plaintiff was 
entitled as against the defendants Nos. 1 and 2, who vvere the grantors 
to him of the zar-i’peshgi lease mortgage. Now there is no doubt that 
what the plaintiff asked for in his suit was a decree for khas possession, 
that is, nob merely a decree declaring his title or decreeing his posses- 
sion as mortgagee subject to the lease granted by him, but a decree under 
which he should be placed in actual physical possession of the lands. That 
decree in my opinion the plaintiff was nob entitled to get. The plain- 
tiff had himself, before this suit was filed, parted with the actual or 
physical possession of the lands to defendants Nos. 3 and 4. to whom 
he had granted a lease of those lands. That lease and the term created 
by it had not been determined, and the plaintiff cannot be entitled 
to the physical possession of lands, the possession of which he had 
granted to another under a lease which is still current. A landlord can 
no doubt be correctly said to be in possession of his property through his 
tenants, but that is not such a possession as entitles him to enter upon the 
lands, or to cultivate them, or to treat his tenants and those holding under 
them as trespassers. 

We are instructed by the Privy Council, and are bound to obey their 
instruction, that when we do not find law in India applicable to tbe case 
before us, we are to follow the principles of the law of England so far as 
they are applicable. The law of England on this point is consistent with 
commoDsense, notwithstanding that some of the earlier procedure in eject- 
ment is now out of date. Suffice it to say that John Doe and Richard Roe 
have not been necessary parties to actions in ejectment in England for a 
great many years. Tbe principle of the law was always the same, although 
the procedure which required John Doe and Richard Roe was necessary at 
one time, and is not necessary now. The principle, it aopears bo me, must 
be the same all the world over, and certainly must be the same in India as 
in England. That principle is that where a man, whether the owner or 
merely a tenant, creates a tenancy under him which entitles the tenant to 
the exclusive use of the land or of the house, as it may be, tbe man creating 

[449] the tenancy cannot have any right to actual possession, unless he 
has by the lease or by agreement with his tenant reserved to himself a 
rignb to re-enter and take possession. He has of course a right by due 
process of law, if the facts arise, to have the tenancy created by him 
determined and his tenant ejected ; but, so long as the tenant is entitled 
to Dossession, the landlord cannot be entitled to possession. That right 
to possession he has parted with by the creation of the tenancy. It is no 
new proposition of law, and the application of that proposition of law, 


1004 


YIIL] 


SITA RAM V. RAM LAL 


18 AIJ. 450 


which I believe to be correct, does not introduce into India any new 
system either of law or of procedure. A landlord whose title is denied by 
bis tenant has got a right to have the tenancy determined. A landlord 
whose title is questioned by any one else than the tenant has got a right to 
a declaration under s. 42 of the Specific Belief Act ; and if any one enters 
on the receipt of the rents and profits of the land and takes from his 
tenants the rents which were due to him, he is entitled as against such 
person, nob only to a declaratory decree declaring his title and that the 
other person has no title, but to a decree putting him into possession, that 
is, what is known as formal possession, as contradistinguished from actual 
or khas possession, of the lands as against the person wrongfully taking 
the rents and profits to which be. the landioid. is entitled. It iy an error 
to consider that any new s\6lem of prceedure is required. Section 263 of 
, the Code of Civil Procedure provides for the delivery of khas possession 
when the plaintiff is entitled to be put into actual possession as against the 
defendant. The Legislature in enacting s. 263 of the Code must have 
been aware that if they stopped there they would not have provided for 
a case such as this, in which the plaintiff, by reason of an outstanding 
term in a tenant, is nob entitled to have Ids decree executed by being 
put into khas possession. Accoroirgly the Legislature, not intending 
to introduce any new system of procedure, and intending to give plaintiffs 
who succeeded in suits like this an opportunity of obtaining the qualified 
possession to which they were entitled, enacted s. 264 of the Code. 
That is a section under which, for example, a plaintiff [450] who has 
been dispossessed of the rents and profits of his tenants, but who, bv 
reason of there being tenants in with a lawful title, is not entitled to 
be pub into actual or khas possession, is enabled to be put into that pos- 
session of his zamindari. his tenancy, or whatever it may he, of which 
he has been deprived by the defendant. The procedure under s. 264 does 
nob require fifty, sixty or a hundred defendants to the suit, and it certainly 
does not require that any of the plaintiff’s tenants or any of the tenants 
who derive title from the plaintiff' or from his predecessors in title should 
be made defendants to the suit. To bring s. 264 into operation it is only 
necessary that the plaintiff should have as the defendant or defendants to 
the suit the man or men who have dispossessed him of the receipt of the 
rents and profits. When a plaintiff has no outstanding term against him, 
such as an existing tenancy created by himself or his predecessor in title] 
he can obtain his decree for khas possession, and that decree can he execu- 
ted under s. 263 : and what is more, he can have as defendants bo that suit 
all persons who are in oossession of his lands and are conjointly in collu- 
sion holding adversely to him. that is. not under a title granted by him or 
by his predecessor in title. When, however, there are in possession of 
the lands tenants holding under a title which the plaintiff cannot dispute 
for example, a tenancy created by himself or bis predecessor in title 
having title to create it, and some person has come in and deprived him of 
the rents and profits by getting his tenants to pay over the rents to some 
person other than the real landlord, the landlord’s remedy in such case is 
distress for his rent or suit for arrears of rent, if the holding is an agri- 
cultural one ; suit for rent followed by ejectment if the arrears be not 
paid : and suit against the outsider who has interfered with his rights 
for a declaration of his title and the want of title in the outsider and for 
possession as landlord to be delivered to him under s. 264 of the OedA Af 
Civil Procedure. 

There is no one more averse than I am to the introduction of unknown 
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and novel principles of law either into this country or into England, 
principles which have not been hallowed by the [461] careful consideration 
of generations of Lawyers. On the other hand. I think it is no light matter 
to depart from all known princinles of law, and to suggest that a man, 
whether he be owner in fee in England or zamindar here, or whether bis 
title he that of a tenant, is entitled to he put into actual possession under 
s. 263 of the Code of Civil Procedure of lauds, the right to occupy which 
and the exclusive possession of which he himself had granted to another 
for a term which is still current and not expired. If such a principle were 
introduced, it would revolutionize the principles of law by which tenants 
hold their houses, if the tenancy is of a house, and their lands, if the 
tenancy is of Ian ds. No man is bound to create in favour of another a tenancy 
of his house or of his lands. If he does, he can by the use of proper words 
no doubt reserve a right to re-enter at any time and determine the 
tenancy, unless where notice or procedure in a Court is required in order 
to the determination of the tenancy. It may be, and indeed probably is, 
the fact that in the present case the defendants Nos. 3 and 4 are collud- 
ing with the defendants Nos. 1 and 2. The facts, if it be one, that there 
is such collusion, and even if such collusion be of tbe most fraudulent kind 
as against the landlord of the defendants Nos. 3 and 4, tbe plaintiff, does 
not entitle him to the possession of the holding until the tenancy created 
by him in favour of the defendants Nos. 3 and 4 has been determined. 
That tenancy, tbe holding being an agricultural one to which Act 
No. XII of 1881 applies, can only be determined by proceedings in the 
Court of Revenue; and, those proceedings not having been taken, it 
follows in law that at tbe commencement of this suit that term or tenancy 
was outstanding and was a bar to the plaintifl's obtaining kJias possession 
of the lands. 

In my opinion, and in tbe opinion of four other Judges of this Bench, 
tbe plaintiff is entitled to two decrees in this suit, viz., (l) a decree declar- 
ing that the plaiotiffis the zar-i-peshgi lessee, mortgagee, of the defend- 
ants Nos. 1 and 2 of the occupancy holding under the zar-i-peshgi 
lease of tbe otb of June 1889, and that the defendants Nos. 1 and 2 are 
not during the continuance of that [452] mortgage entitled to interfere 
with the plaintiff's possession as zar-i-peshgi mortgagee, or to receive the 
rents and profits from any tenant or tenants of the plaintiff, or to do 
any act in denial of the plaintiff’s title as zar-i-peshgi mortgagee ; and (2) 
a decree that tbe plaintiff be put into possession of the rents and profits 
of tbe occupancy bolding as zar-i-peshgi mortgagee of the defendants 
Nos. 1 and 2 subject to the conditions of the zar-i-peshgi lease : the 
decree for possession to be executed under s. 264 of tbe Code of Civil 
Procedure. That is my opinion. 

Knox, J.— I concur fully in the reasons given by tbe learned Chief 
Justice, and in the answer which be would make to tbe questions referred 
to us. 

Blair, J. — I concur in the decree proposed by the learned Chief 
Justice as an answer to the reference, and in the reasoning on which that 
answer is based. 

Banerji, j. — M y answer to the reference is the same as that of tbe 
learned Chief Justice. The title of the plaintiff as zar-i-peshgi mortgagee 
having been denied by the defendants Nos. 1 and 2, he was entitled to 
claim a declaration of his title as against those defendants, and he was 
entitled to such possession as the nature of his title in the property admit- 
ted of. After he had granted a lease of the property to the defendants 
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Nos. 3 and 4 and so loofi as that lease subsisted, the only possession 
which he could have m respect of the property was the receipt of rents 
and profabs, and not actual physical possession of the property. So long 
as the ease m favour of tlie defendants Nos. 3 and 4 remkined outstanding 
the only persons who were entitled to actual physical possession were 
these defendants. They were competent to allow anyone else to cultivate 
the lands unless the terms of their lease precluded them from so doing ■ 
but in the absence of such berms the mere fact of their permitting a 
third person to cultivate the lands did not entitle the plaintiff to resume 

physical possession of them. If actual possession was taken during 
the currency of the lease by a trespasser, such a person would be a 
trespasser as against the tenants, and not as against the plaintiff, so as to 
L483J justify the plaintiff in claiming the ejectment of the trespasser 
If the plaintiff’s title was denied, he could certainly defend that title by 

SO long as he did not himself 
possess the ngnt to enjoy physical possession, he could not eject the 
trespasser. I agree in the decree proposed. 

Airman, J.— I also agree in the decree proposed and in the reason- 
ing upon which that decree is based. I c appears to me that the diffi- 
culty experienced by my brother Blennerhassett, which has prevented him 
from concurring in the judgment of the majority of the Court, would 
disappear if the distinction between the two kinds of poUession 
which has been pointed out by the learned Chief Justice, and which 
is recognized by the Legislature in ss. 263 and 264 of the Code of Civil 
Procedure, is borne in mind. If a person is wrongfully ousted from 
possession he is entitled to a decree replacing him in such possession as 
he had when his cause of action arose. If at that time he had a right to 
immediate, or what is called in this country khas, possession, then he is 
entitled to a decree replacing him in such possession. If, on the other 
hand, his possession was only derived from the enjoyment of the rents 
and profits, then the possession to which he is entitled is that provided 
for by 8. 264 of the Code. 

By THE Court. — With these opinions the case will go back to the 
Bench which made the reference. 

DECREE OF THE DIVISION BENCH. 

On the appeal being again kid before the Division Bench which had 
made the reference, that Bench (Edge, C. J., and Blennerhassett, J.), on 
the 11th June 1896, made a decree in accordance with the opinion of the 
majority of the Full Bench. 
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18 A. 453 = 16 A.W.N. (1896) 141. 

APPELLATE CIVIL. 

Before Mr. Justice Blair and Mr. Justice Banerji. 

Amar Nath (Plaintiff] v. Kaj Nath (Defendant).'" 

[12th June, 1896.] 

Civil pr ocedure Code. s. 505 — Receirci- — Poteer of District Court under s. 505 as to 

appointment of receiver. 

The concluding worJs of s. 505 of the Code of Civil Procedure — ' or pass 
such order as it thinks fit "—must he read as controlled by the words [454] pre- 
ceding them and do not confer upon the District Court the power itself to 
appoint a receiver nol nominated by the Subordinate Court. 

[R..31C. 495 ] 

The facts of this case sufficiently appear from the judgmeut of the 
Court. 

Btihn Jotjindro Nath Chaudhri tind Babu Satya Chandar Mukerji, 
for tlie appellant. 

Maulvi Mahnud-ul-Hasan, for the respondent. 

JUDGMENT. 

Blair and Banerji, JJ. — This is an appeal from an order of the 
learned District Judge of Allahabad appointing a receiver of the property 
in suit in a case to which the present appellant and respondent are parties. 
That is a case wliich is pending in the Court of the Subordinate Judge. 
The learned Subordinate Judge had conceived the case to be one in which 
the property needed the exceptional protection provided for by s. 503 
of the Code of Civil Procedure. He considered the circumstances so 
exceptional that he considered it expedient to apply the exceptional 
remedy of appointing a receiver in the suit. He was not, however, 
empowered by law to make such an appointment himself without the 
sanction of the District Judg6 to whom he was subordinate. He accord- 
ingly forwarded to the District Judge a nomination of the person he 
considered fit for such appointment, and submitted that person’s name 
with the ground for the nomination to the District Court. It was open 
then under s. 505 to tlie District Judge to authorize the Subordinate 
Judge to appoint the person so nominated, or “ pass such other order as 
the District Court thinks fit.” It was contended before us on behalf of 
the appellant that these words in noway authorize a District Judge to 
nominate upon his own motion any person to be a receiver and himself to 
appoint such person as receiver. On the other hand, our attention was 
called to the wide generality of the words used. We think, however, that 
we ought to apply to this, as to other provisions of Acts, the principle 
that large general words should be read in connection with, and as qu.ali- 
fied and restricted by, the more specific words which stand in collation 
with them. It seems to us therefore that tlie District Judge could either 
authorize or refuse to authorize the appointment of the person nominated, 
could regulate his functions as set forth [455] in s. 503 at its discretion, 
or could determine whether the appointment of a receiver was at all 
expedient or necessary. We tliink that if the Legislature had intended 

• First Appeal from Order No, 33 of 1896, from an order of J. Denman, Esq. » 
District Judge of Allahabad, dated the 18th April 1896. 
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to confer on a District Court the power of appointing without nomina- 
tion by a Subordinate Court any person as receiver, appropriate words 
for that purpose would liave boon used in the Act. The expression used 
in s. 505 is not that the District Court may appoint, hut may authorize 
the Subordinate Judge to appoint. Those words, it seems to us, are 
inconsistent with the wide powers contended for by tlie respondent. Tlie 
decision of the first point urged on behalf of the appellant renders tlie 
decision of the other points unnecessary. We allow the appeal and sot 
aside the order of the District Judge with costs. 

Appeal decreed. 


18 A. 4Sd = 16 A.W.N. (1896) 130. 

APPELLATE CIVIL, 
B<‘fore Mr. Ju^fire Banerji. 


Ghir.VN.ti Lai^ and others (Decree-holderfi) v. Dharam Singh 

{Jiui(jtnent-dchtor). [IGth June, 1896.] 

Morigane — Prior and suhse'iuent mortgages -Decree givaig n defendant, second morU 
gagee, a right to redeem a prior mortgage toUhin a fixed period— Appeal— -Limitation, 

When H decree gives a right. oi redemption within e certain specified period 
with a certno specified result t«^ loll >w if rodempiion is not made within such 
period, the mere fact of an appeal being preferred against it will not suspend the 
operation of such decree, and. unless the appellate Court extends the period 
limited by the original decree, the right of redemption will be barred if not exfr- 
eised within the period so limited. The principle in Jaggar Nath Pande v. Jokhu 
Tewari (1) applied. 

[R.. 17 C.L.J. 120 (123)=17 C.W.N, 457 (459); 11 C.P.L.R. 115 ; IR Ind. Cas 747 
(749) ; 17 M.L.J. 44-N; 48 P R. 1900=104 P.L.R. 1906.] 

The facts of this case are fully stated in the judgment of 
Banorji, J. 

Munshi Gohind Prasad, for the appellants. 

Babu Jogindro Sath Ck iudhri, for the respondent. 

JUDGMENT. 

Banerji, j. — T his appeal arises out of proceedings relating to the 
execution of a decree passed in favour of tlie appellants. The facts of 
the case are these. One Moti Singh made a simple mortgage of some 
property in favour of one Durga Prasad in 1871. [156] He afterwards 

made a usufructuary mortgage of the same property in favour of Dharam 
Singh, the respondent, in 1878. In 1881, a decree for sale was obtained 
on the first mortgage. The second mortgagee was not joined as party to 
the suit for sale. In execution of that decree a part of the mortgaged 
property was sold, and it was purchased by the predecessor in title of 
the appellants. As the second mortgagee was in possession under his usu- 
fructuary mortgage, the appellants brought a suit against him for posses- 
sion of the property purchased by them at auction in satisfaction of the 
prior mortgage. That suit was resisted on the ground that the second 


* Socood Appeal No 889 of 1895, from a decree of Babu Bepio Behari Mukerji 
Subordinate Judge of Aligarh, dated the 26tb Juno 1695, reveteing a decree of Babu 
Gauri Shankar, Munsif of Haveli, Aligarh, dated the 17th November 1694. 

(1) 18 A. 223. 
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mortgagee, not having been made a party to the first mortgagee’s suit, 
had not been foreclosed of his right to redeem the first mortgage, and 
therefore the purchaser in execution of the decree made on the first 
mortgage was not entitled to possession as against him. The suit was 
dismissed by the Court of first instance, but the lower appellate Court 
made a decree for possession in favour of the appellants on the Ist 
of April, 1892, subject to the condition that the defendant, the 
second mortgagee, would have the option of redeeming the prior mortgage 
and retaining the property by payment of Rs. 150 to the plaintiff 
within six months from the date of the decree. The decree was thus 
one for possession subject to a condition, and if that condition failed 
it was a decree for absolute possession. That decree was afiirmed 
by this Court on the 18th of April, 1894. The defendant, the present res- 
pondent, did not pay the Rs. 150 referred to above within six months 
from the 1st of April. 1892, the date of the decree of the first appellate 
Court. Thereupon the decree- holders, present appellants, applied for 
execution of the decree and delivery of possession to them. The respond- 
ent. judgment-debtor, raised objections in regard to the apolication, 
urging that he was entitled to compute the six months within which he 
was entitled to pay Rs. 150 from the date of the decree of the High Court, 
and, as those six months had not expired on the date of the application 
for execution, the decree-holders were not entitled to obtain possession. 
It is admitted that the decree of this Court dated the 18th of April. 1894, 
by which the decree of [ 437 ] the first appellate Court was affirmed, did 
not extend the period within which the defendant was to redeem the prior 
mortgage. The Court of first instance disallowed the objections of the 
judgment-debtor, but the lower appellate Court allowed them on the 
strength of certain rulings to which it has referred in its judgment. The 
learned Subordinate Judge was of opinion that the objection was not a 
valid one, hut he considered himself bound by the rulings cited by him 
and therefore allowed the objection. 

It is cootended in second appeal that the judgment-debtor was not 
entitled to comoute tbe six months within which he was to redeem the 
prior mortgage from tbe date of the decree of this Court, that decree not 
having extended the time for the payment of the money. Mr. Gohind 
Pmsad has relied on the recent ruling in Jaggar Nath Panda v. Jokhu 
Tewari (1). In my judgment, the principle of that ruling fully governs 
the present case. In that case it was held with reference to a decree for 
pre-emption that if the sale price decreed to be pa.id by the plaintiff was not 
paid within the time allowed by the Court of first instance, and if that time 
was not extended by the appellate Court, the plaintiff could not pay the 
pre-emptive price after the expiry of the time allowed bv the decree of tbe 
first Court. The same principle applies to this case. The decree of the 
Ist of April 1892 was a decree for possession subject to a condition, that 
condition being that Rs. 150 were to be paid by the defendant within six 
months. If the condition were fulfilled, that decree would be one dismiss- 
ing the suit for possession. In the event of default being made in payment, 
the decree was, on tbe expiry of tbe six months, to be an unconditional 
decree for possession. If no appeal was preferred from that decree, and 
if the payment provided for by it was not made within six months, there 
can be no question that the decree-holder would be entitled to obtain 
possession by execution of the decree. By the mere fact of appealing 


(1) 16 A. 223. 
1010 



YlII] 


DHARMA V. liALMAKUND 


18 AIL 459 


from the decree tho defendant could nob extend the time allowed to him 

by the decree. If that time expired before the decision of the anpeil by 

this Court, the decree for [458] possession became thereupon a decree 

absolute, and the confirmation of that decree in second appeal by this 

alter the position of the parties. Before such con- 

nnW fR absolute decree for possession, and 

unless the defendant obtained in his second appeal an extension of 

T Pi-io'- mortgage, he became 

foreclosed of his right to redeem that mortgage. If the law were other- 
wise. the defendant m a suit for sale or the plaintift* in a suit for 
redemption would be able to obtain an extension of the time allowed 
to him to pay the mortgage money merely by the fact of preferring 

an appeal. The cases to which the learned Subordinate Judge referred 
were considered in the case of Jaggar Nath Paiide v Jokku Tewari 
mentioned above and the principles enunciated in them were not accept- 
■ 11 . judgment, in tiie absence of any specific extension bv the 
appellate Court of the time allowed by the Court of first instance for the 
redemption of a mortgage, tlie time within which redemption could take 

place is to be computed from the date of the decree of the Court of first 

instance. I allow this appeal, and. setting aside the decree of the Court 

below restore that of tlie Court of first instance with costs here and in the 
Court below. 

Appeal decreed, 

• [The cases upon which the judgment of the Subordinate Judge \v%s based werethr. 
following :— Duu/uf and Jnp/iuau v. Bhukaruia$ Manahch'ind [\) Noor Ali Vhowihuri 
V. ^ont yieah and Rup Chand v Sharns-ul-jehan (3).] 


18 A. 458 = 16 A.W.N. (1896i 147. 

APPELLATE CIVIL. 

Before Mr. Justice Danerji. 


Dharma and others (De/eildauts) v. Balmakund and others 

{Plai7iti/Fs)r [1 8th June. 1896.] 

^ortgage^Redemption^rAmilation-Acknowledament-Act No Yrv nf 

cl. l6^Act No. XV of 1877, ii, Art. 14H. i- 

Beld that an acknowledgment of the title of the mortgagor made bv on^ ^ni„ 
of two, mortgagees would not avail to save the mortgagor’s rieht of ^ 

being barred by limitation, where the mortgage was a joint mor?IaI 
capable of being redeemed piecemeal. Bhogilnl v. VT referred to** 

(F.. 34 A. 371 f374)=9 A.L.J. 386 (389) = 14 Ind. Cas. 132 (133J: 1 Ind Caa Qns fomi 

R.J9 M.LJ 288 = 6 M L.T. 208; D.. ll Bom- L.B. 318 (324)“ 2 InV p ' = 
469 (470) ; 16 C.L.J. 251 (252, = 16 C.W.N. 493 (494) = 13 Ind. Cai. 702 (703^“'* 

[489] The facts of this case were as follows : 

The plaintiffs alleging themselves to be the descendants of the 
““"^‘Sagors sued for redemption of a mortgage said to have been 
made by their ancestors m favour of two persons, Udai Earn and Khush 
nail, whose representatives the defendants were alleged to be 


• Second Appeal No. 40 of 1896, from a decree of H. G Pearsa TPan • 

Judge of A«», dated the 9th January 1896, reversing a decree TSbu 
Muneif of Muttra, dated the 2Jst November 1895. ° ^ 

(1) 11 B. 172. (2) IS C. 13. (3J 11 A. 846. ( 4 ) 17 fi. 173 . 

lO'll 


1896 

June le. 

Appel- 

late 

Civil. 

18 A. 4S3 = 
16 A.W.N. 
(1696) 130. 



18 All. 460 


INDIAN DECISIONS, NEW SERIES 


[YoL 


1896 

June IB- 

Appel- 

late 

Civil. 

18 A. 458 = 
16 A.W.N. 
(1896) 147. 


The defendants pleaded that the mortgage was more than one 
liuudred years old and that the claim for redemption was consequently 
barred by limitation. 

The Court of first instance (Munsif of Muttra) found that the date 
put forward by the plaintifts as the date of the mortgage was unreliable, 
and, applying the principle of the case of Parmanand Uisr v. Sahib AH (1) 
dismissed the suit. 

The plaintiffs appealed. The lower appellate Court (District Judge of 
Agra) found that, although the date of the mortgage was not proved, at 
the revision of settlement, which took place in 1852, both Udai Ram and 
Khushhali acknowledged the title of the plaintiffs’ predecessors in title, 
although the settlement records were signed by one only. The District 
Judge held that this acknowledgment was sufficient to save limitation, 
and accordingly decreed the appeal, relying on the case of Jamna Prasad 
v. Gokla (2). 


The defendants appealed to the High Court. 

Mr. E. A. Howard and Babu Badri Das, for the appellants. 
Mr. T. Conlan, for the respondents. 


JUDGMENT. 

Banerji, J. — The suit out of which this appeal has arisen was 
l)rought for the redemption of a mortgage, which was alleged by the 
defendants to have been made more than one hundred years before the 
date of the suit. The averment of the defendants as to the date of the 
mortgage was not repudiated by the plaintiffs. The mortgage having thus 
been made more than sixty years before suit, the claim for redemption 
would be barred by limitation under article 148 of schedule II of Act 
No. XV of 1977, unless it could be shown’that an acknowledgment of the 
mortgagor’s [460] right had been made before the expiry of the period of 
limitation in the manner required by law. What happened in this case, 
as found by the learned Judge below, was that at the time of the revision 
of settlement the title of the mortgagor was acknowledged by Udai Ram 
and Khushhali, the two mortgagees, but the settlement khewat was signed 
by only one of them. This, it is alleged, took place in 1852. Had the 
mortgage been only in favour of the person who signed the khewat, there 
can be no doubt that an acknowledgment by him of the title of the mort- 
gagor would have given the mortgagor a fresh start for the computation 
of limitation. Before Act No. XIV of 1859 came into operation there 
was no limitation for a suit for redemption. It was under cl. 15 of 
s. 1 of that Act that a limitation of sixty years was for the first time 
provided for such a suit, to be computed from the date of the mortgage, 
unless an acknowledgment of the title of the mortgagor, or of his 
right of redemption, bad been given in writing signed by the mort- 
gagee, or some person claiming through him, in which case limitation 
would run from the date of acknowledgment. Act No. XIV of 1859 
applied to the mortgage in question, and, as the said mortgage was 
more than sixty years old when that Act came into operation, a claim 
to redeem the mortgage would have been barred by limitation, had 
no acknowledgment of the mortgagor’s title been made by the mortgagees 
and signed by them. In this case only one mortgagee signed the 
acknowledgment, and therefore the acknowledgment could not avail 
against the mortgagee who had not signed it, and the mortgagor’s right of 

(1) 11 a. 43S. (3) 14 A.W.N. (1894) 87. 
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redemption was not saved as against that mortgagee. The mortgage was 

made in favour of two mortgagees jointly, and it was not a mortgage in 

whicii the interests of each mortgagee could he apportioned so as to allow 
of the mortgage being redeemed piecemeal. In the case of such a mortgage 
an acknowledgment l)y one only of tlie mortgagees could not be effectual 
for the purpose of saving the operation of limitation. This view is in 

accord with the ruling [46 1 ] of the Bombay High Court in v. 

AmrULal (1). The plaintiff's claim was therefore barred by limitation and 
was properly dismissed by the Court of first instance. I allow the appeal 
with costs, and, setting aside the decree of the Court below with costs 
restore that of the Court of first instance. 

Appeal decreed. 


i8 A. 461 = 16 A.W.N. (1896). 151. 

APPELLATE CIVIL. 

Before Mr. Justice Banerji and Mr. Justice Aikman. 


The Uncovenanted Service B.ank, Limited {Defendant) u. Abdul 

B.ari { BlainiilJ ):' [3rd July. 1896.J 

Civil Procedure Co'^r. 5 . yi7 — Ej:ecntion oj decree —Application for execution O'/ainst 
a person alleijed to be the beneficial owner thomjh not the certified purchaser. ' 

Tbt* provL-iions of k. 3l7 of tho Cndo of Civil Procedure contemplate suits 
between the certified purchaser and tbo beneficial owner, and will not operate so 
as to bar a third party from assorting that the certified purchaser is not the bene- 
ficial owner. Sohun ball v. Lola Gya Pershad (2), Puran Mai v. Ali Khan (3) 
and Satfm Bibi v. Hnra Lai Das '4), referred to. ' 

[Appr , 20 A. 82(88) : R., 21 .A. 29 I60> = 18 A.W.N. 187; 21 A. 238 = 19AWN 42* 
8 00.306.] 


The plaintiff in this case sued for a declaration that certain property 
which had been attached in pursuance of a decree held by the defendant 
Bank against his father, Abdullah, was his own property and not liable 
to attachment in execution of the said decree. 

The property in suit had been put up to auction as the property of 
one ftahim Bakhsh and had been purchased by the plaintiff on the 20th of 
July, 1889, Abdullah, the plaintiff’s father, acting for him in the transac- 
tion. The sale certificate was granted in the plaintiff’s name and he 
obtained possession. 

The defendant Bank pleaded that the real purchaser of the property 
was Abdullah and not the plaintiff’. 

The Court of first instance (Munsif of Allahabad) found on the 
facts against the plaintiff and dismissed the suit. The plaintiff appealed 

[462] The lower appellate Court (District Judge of Allahabad) 
decreed the plaintiff’s claim on the following finding: — 

I observe that the law strongly protects an auction-purchaser. He 
is put into possession, and no suit can be maintained against him on the 
ground that the purchase was made on behalf of any other person or on 
behalf of some one through whom such other person claims. In the 


• Second Appeal No. 463 of 1994, from a decree of W. Blenoerhassotfc, Esq., District 
•Judge of Allahabad, dated thb 26th March 1894. reversing a decree of H. David Eso 
Muosif of Allahabad, dated the 15tb January 1894. ' 


(1) 17 B. 173. 
IS) 1 A. 285. 


(2) N.W.P. H.C.R. (1874) 265. 
(4) 21 C. 519. 
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present case there is no allegation by the Bank of fraud at the time of 
purchase. It is alleged that Abdullah was the real purchaser and that 
Adbul Bari s name was used fictitiously : a direct suit by the Bank against 
Abdul Bari could not therefore be maintained. I certainly do not think 
that where the Bank would fail in a regular suit, it can succeed by dint of 
a bare assertion that the property is Abdullah’s and thereby deprive 
Abdul Baii of possession. Admitting that Abdullah paid consideration 
for Abdul Bari’s purchase, it would still be necessary to show that he did 
not intend to pay it for the benefit of Abdul Bari before the latter could 
be deprived of the property ; nor could a direct suit of this nature be 
brought against an auction-purchaser. 

The defendant Bank appealed to the High Court. 

Mr. D. N. Banerji, for the appellant. 

^lunshi Rovi Prasad, for the respondents. 


JUDGMENT. 

Banerji and Aikman, JJ. — The suit in which this appeal has arisen 
was brought by one Abdul Bari for a declaration that certain property 
which the appellant caused to be attached as the property of Abdullah, 
the judgment-dedtor of the appellant Bank, was property which had been 
I)urchased at auction by the plaintiff Abdul Bari and belonged to him. 
The defence to the suit was that Abdullah was the real purchaser of the 
property and that Abdul Bari was only benami for him. This defence 
succeeded in the Court of first instance, but the learned Judge of the 
lower appellate Court overruled it on the ground that a suit brought by 
the present defendant for a declaration that the auction-purchaser 
was not the beneficial owner could not be maintained, and that 
consequently it was not open to the defendant to make such an 
assertion in answer to the plaintiff’s claim. Although the learned Judge 
[463] did not refer to s. 317 of the Code of Civil Procedm*e, he 
evidently based his opinion on what he considered to be the meaning of 
that section. In our opinion the view taken by the learned Judge was 
erroneous and was not warranted by the provisions of s. 317. That sec- 
tion forbids a suit by a person claiming to be the beneficial owner against 
the certified purchaser except on the ground of fraud. There can be no 
doubt that the section contemplates a suit between the certified purchaser 
and the person claiming to be the beneficial owner, and not a suit like the 
present, in which a third party asserts that the certified purchaser was 
not the beneficial owner. This was the view taken by this Court in Sohun 
Lai V. Lall Gya Pershad (l), which was followed in Puran Mai v. AU 
Khan (2). The same view was held by the High Court of Calcutta in 
Subha Bibi v. Hara Lai Das (3). We allow this appeal, and, setting 
aside the decree of the lower appellate Court, remand the case to that 
Court under s. 562 of the Code of Civil Procedure with directions to 
readmit the appeal under its original number in the register and to deter- 
mine it according to law. Costs to abide the result. 

Appeal decreed and remanded. 


(i) N.W.P.H.C.R. (1874) 265. (2) 1 A. 235. (3J 21 C- 519. 
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APPELLATE CIVIL. 

Before Mr. Justice Banerii and Mr. Justice Aikman. 


Sarju Prasad {Plaintiff) v. Hatdak Khan {Defendant). 

[3rcl July, 1S9G.] 

Act No. XIl of 1981 \North.Westeni Provinces Rent Acti a, 18 U -Api^eal Rentpnmble by 
the teufint not iu i.s^uc' i>i the apiJCdL 

Under j. 189 of Act No. XII of I8S1, an appeal lies in a suit under s. 93 of 
ibtt act, wbero the root payable by iho tenant has been a matter in kssuo and bas 
been deterniined. It is not necessary that the rent payable by the tenant should 
be a matter in issue in the appeal. 


This was a suit uruler s. 03 (a) of Act No. XII of 1881 to recover 
from it tenant vent of an a^^ricultural lidding for the years 1300 and 1301 
Fasli. Tlie holding was one at fixed rates. The defendant denied that 
any rent was due from him, [464] and he also pleaded that the rate of 
rent as stated in the plaint was wrong 

The Court of first instance (Assistant Collector) found that the rate 
of rent was, as stated b> the defendant, and not as stated by the plaintiff, 
and as to payment that the defendant had paid rent in respect of one of 
the years for which rent was claimed, but not in respect of the second 
vear. 


The defendant ajipealed, and his appeal wasdismissed by the Collector. 

Thereupon the defendant further appealed to the District Judge, who 
allowed the appeal and dismissed the suit with costs in all Courts. 

From this decree the plaintiff appealed to the High Court ; mainly 
on the ground tliat no appeal lay to the Court below. Neitlier in the 
appeal to the District Judge nor in the appeal to tlie High Court, was 
the issue as to the rate of rent payable by the defendant again raised. 

Mr. T. Con Ian, for the appellant. 

Munshi Madho Prasad, for the respondent. 


JUDGMENT. 

Bankh.II and Aikman, JJ. — The only question which arises in this 
appeal is whether an apj/eal lay to the District Judge from the decree 
of the Collector. The suit was one for arrears of rent and the amount 
claimed was below Rs. 100. In the suit the question of tlie rent payable 
by the tenant, tliat is, of the rate of rent, was in issue, and there was a 
further question as to payments made by the tenant. Both these 
questions were deterpiined by the Court of first instance. The issue as 
to the rate of rent was decided against the landlord and that as to 
payments was determined against the tenant. The landlord submitted 
to the judgment of the Court of first instance. It was the tenant 
only who appealed, and his appeal had reference to the question of 
the payments alleged by him and disallowed by the Court of first 
instance. Now what we have to determine in this appeal is, whether 
under the provisions of s. 189 of Act No. XII of 1881, the tenant 
could appeal to the District Judge from the decree made against him 
[465] We have to construe the section as it exists in the Act. The section 
provides that an appeal shall lie from a decision of a Collector of the 

• Second Appeal No. 223 of 1895, from a decree of F. W. Wells. Esq., District Judge 
of Gbazipur, dated the 23rd January 1895. reversing a decree of J. McC. Wright E»q 
C ollector of Ballia, dated tbe 20tb August 1694. ' 
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• Assistant Collector of the first class in all suits mentioned 

in s. yd in which the rent payable by the tenant has been a matter 
m issue and has been determined.” The appeal is not limited to the 

question of the rate of rent, but it is given in every suit in which that 

question haying been in issue has been determined. In this case, the 
question of the rate of rent was in issue in the Court of first instance and 
was determined by that Court, consequently the condition necessary to 
give a riglit of appeal under the section was fulfilled. It is true that, 
had no question arisen in the Court of first instance as to the rate of rent, 
there could have been no appeal on the question of payment, but we have 
to constme the section as we find it. As, according to the language used 
in s. an appeal lies in every suit in which the question of the rent 
payable by a tenant has been in issue and has been determined, an 
appeal lay in this case to the District Judge. The point taken here 
cannot therefore be sustained. We dismiss the appeal with costs. 


Appeal dismissed. 


18 A. 463 = 16 A.W.N. (1896). 149. 

REVISIONAL CRIMINAL. 

Before Mr. Justice Blair and Mr. Justice Banerji. 

Farzand Alt (Applicant) v. Hanuman Prasad 
(Opposite Party).*' [6th July, 1896.] 

Criminal Procedure Code. s. 191 lc)~Act No. J o/ 1872. s. 140 lc)-Pomplaint-Bv 

whom a complaint of an offe)ice may be made. 

The complfiiot upon which under s. 191 (c) of the Code of Criminal Pro 
cedure a Magistrate may take cognizance of an offence may be made by any 
member of the public acquainted with the facts of the case, not necessarily by 
the person aggrieved by the offence to which the complaint relates, in re Ga- 
nesh Narayan Sathe (1) followed. 

The facts of this case sufficiently appear from the judgment of the 
Court. 

[4663 Mr. R. Malcomson and Pandit Madau Mohan Malaviya, for 
the applicant. 

Mr. C. Dillon, for the opposite party. 

JUDGMENT. 

Blair and Banerji, JJ. — This is a petition in revision presented 
on behalf of an accused person against whom proceedings have gone to the 
stage, first, of issuing summons, and secondly, of an order that failing the 
service of summons a warrant shall issue. One of the gi-ounds of the peti- 
tion having been abandoned, the only one which remains is that the com- 
plaint, which we take to be an information given with intent to set tlie 
Court in motion, was made by some person other than the person aggrieved. 

A preliminary objection was made by Mr. Dillon, who appears for the 
opposite party, that the petition and its grounds disclosed no matter for the 
exercise of our revisional jurisdiction. He contended that the general 
principles of law having force in India, which are expressed in s. 191 of the 
Code of Criminal Procedure, 1882, empowered any one of the public 

* Criminal Revision No. S45 of 1896. 

(1) 13 B. 600. 
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to complain to a Magistrate of any act wliicii is in violation of the crimi- 
na law of this country, while tiie cases in which the proceedings could 
only be initiated by the aggrieved person, are set forth in ss. lOo. 19G, 197 
198 and 199 of the Code of Criminal Procedure. He argued that the 
special limitation imposed on those cases e.xciudes tlio idea tiiat any such 
limitation was applicable to otlier cases in the institution o( prosecutions. 

Mr, Malconisou, who apiiears for tlie petitioner, lias addressed to us 

construction of tlie Criminal Procedure Code 
i 1 the construction of the corresponding sec- 

tion of the Code ol Criminal Procedure now in force. The provisions of 

1 matcna with the provisions of 

s. 140 of the Act of 1872. S. 140 of the Act of 1872 makes four divi- 
sions of the circumstances under which a Magistrate is empowered to 
issue a summons or a warrant. The first refers to those cases in which 
a report has been made hy the Police of a cognizable offence tiie 
second to the information or report hy a Police officer as ’to a 
L^b/J non-cognizal>le offence : the third, wliich is the one which is sug- 
gested to us as applicable to the present matter, is in the following 
words Upon a complaint hy a private person. Any person acquainted 
with the facts of a case may make a complaint.” The fourth division 
deals with cases in whicli a Magistrate entertains suspicion and makes no 
reference to the information or other grounds upon which tliat informa- 
tion IS based. We are asked lyv Mr. Malcomson to put upon the third 
division a construction which at first sight seems somewhat violent. We 
are asked to .say tliat by the words in the first sentence “ upon a complaint 
by a private person ” must he meant an aggrieved person and nobody 
else. In the second sentence of that clause we are asked to put 
upon the words " any person acquainted with the facts of the case ” the 
interpretation " any jierson other than the one aggrieved.” We have 
not had cited to us any authority for the bifurcation of that clause. 
Indeed, if Mr. Malcomson's interpretation were correct, power would be 
given to a Magistrate to issue a warrant or summons upon the complaint 
of the party aggrieved, while the second sentence on Mr. Malcomson's 
construction would enable other parties to make a complaint, although 
there are no words in the section empowering a Magistrate to issue a 
summons or a warrant upon such a complaint. It seems to us that the 
construction of those words is obvious, that whereas in the previous clause 
informations of the Police officer receive the explanation that for the pur- 
pose of this section they must be regarded as complaints, so in the third 
clause the complaint by a private person receives the explanation that 
such complaint may he made by any person who is acquainted with the 
facts of the case. That seems to us to be the easy, ordinary and natural 
■construction to put upon the words of that section. Mr. Mafcomaon argued 
that clause (c) of s. 140 of the Act of 1872 was reproduced and sub- 
divided into two clauses in the corresponding section, viz., s. 191 of 
the Act of 1882. He suggested that the first clause “ upon receiving a 
complaint of facts which constitute such offence,” meant a complaint by 
a person aggrieved, and by him only, [46»] that is to say. those words 
were the equivalents for the explanations in the Act of 1872 upon a com- 
plaint by a private person, i.e., as interpreted by Mr. Malco^nson, a pri- 
vate person aggiieved. 

It was suggested to us that the words of the complaint itself su^'^est- 
that the person who made it was the person injured. With such an 
interpretation, it is unnecessary to deal. Mr. Malc&mson informs us that 
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1896 he did not contend that the persons mentioned in 33. 195, 196, 197, 
198 and 199 of the Code of Criminal Procedure, 1882, were outside of[ 

included in the general provisions of clause (a) of s. 191. 

KEVI- ^Ve confess to feeling some difficulty in understanding why in certain cases 
SIGNAL the initiation of prosecutions sliould have been confined expressly to per- 
CriminAL. sods aggrieved if they were already included in the general enactment of 
— — _ s- 191- Ml'- Malcomson contended that clause fc) of s. 191 included and 

\(i A w^nT case of complaints by persons other than persons aggrieved^ 

^iQ respect covered the same grounds as the second sentence in 

^ 1 * clause (c) of s. 140 of the Act of 1872. Tliey do not, however, cover 

the same ground in this respect, that whereas in clause (c) of s. 140 of the 
Act of 1872 the information tendered by a private person must be of 
the nature of a complaint intended to set the Court in motion, clause (c) 
of s. 191 of the Act of 1882 includes information of all kinds and 
without restriction, except that it must be from some person other than 
a Police officer. In our opinion Mr. Malcomsoii's construction will not 
hold water. Clause (c) of s. 191 would not be applicable to complaints 
at all, and the only complaint upon which the Court could act would be 
a complaint under clause (a.) of that section. It would be in our opinion, 
having regard to the general policy of the law, an impossible restriction 
to impose upon the right of all persons interested in the due administra- 
tion of the law to debar them from making complaints of the violation of 
law and setting the Court in motion in case of such violation. It would 
require clear and positive words, which are wholly absent in the Code of 
Criminal Procedure, to induce us to put whao appears to us such a 
forced and unnatural construction on the words of that section. 
[469] To the best of our knowledge Mr. Malcomson's ground for revision 
is not one that has ever been heretofore entertained by this Court, nor 
has he laid any foundation for the exercise of our revisional juiisdiction. 
Our attention has been called to a cai-e {hi re Gancsh Narayan Sathe) 
reported in I.L.R., 13 Bom.. 600. in which two learned Judges lay down 
that as a general principle the right to complain of violations of law 
belongs, unless expressly restricted, to every member of the public. This 
seems to us to be a thoroughly sound proposition and one which is the 
basis of our present decision. Our hnding on the preliminary point being 
in favour of Mr. Dillon’s client, this petition is rejected. 

18 a. 469=16 A.W.N. (1896) 134. 

APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice, and Mr. Justice Blennerhassett. 

Sheo Charan Lal {Plaintiff) v. Sheo Sewak Singh and another 

{Defendants) f'' llSthJuly, 1896.] 

Execution of decree— Validity of sale in execution— Civil Procedure Code, ss. 268. 274 
— Attachnieni. 

Held that a sale of the mortgagee’s rights under a mortgage duly held and confirm- 
od was eSootual to pass the mortgagee's rights to the auction-purchaser, even though 
the attachment subsequent to which snob sale was held might have been made under 


• Second Appeal No. 677 of 1894. from a decree of J. Denman, Esq.. District Judge 
of Bonnros, dated the 26th April 1694. modifying a decree of Babu Nil Madbub Bsi. 
Subordinate Judge of Benares, dated the 30th June 1693. 
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a wrong section of the Code of Civil Procedure. Bafkrhhna v. Ma^uma Bibi (1;, 

Mahadeo v Bhola Nath DtchU .2). Ram Chand v. Pitam Mai (3). and Karim. 

un-mssa v. Phul Chand (4i referred tc. 

[R., 23 A. 25 (30); 14 C P.L.R. 5.] 

The piamtiil sued for sale under a mortgage, alleging that he !iad 
purchased at a sale in execution of a decree, which sale had been duly 
confirmed and a sale certificate granted to him, the rights and intere.^ts of 
the mortgagees in the mortgage in question. 

The defendants, one of the original mortgagors and the son of 
the other, resisted the suit mainly on the ground that the attach- 
ment in pursuance of wliich the sale to the plaintiff had taken place 
had been made under s. 274 of the Code of Civil Procedure, [470] 

and was consequently illegal, and the plaintiff had acquired no rights 
under the sale to him. ® 

This plea was accented by the Court of first instance (Subordinate 

•fudge of X^enares) and the suit accordingly was dismissed. 

The plaintifi appealed. The lower appellate Court (District Judge 

of Benares), taking the .same view of the law as the first Court, dismissed 

the appeal. The plaintiff tliereupon appealed to the High Court. 

Babu Jouindro Nath Chnudhri and Pandit Sitndar LaL for the appel- 
lant. 


dents. 


Munshi Ram Rinsad and Munshi Qobind Prasad, for the respon- 


JUDGMENT. 


Edge, C. and ifLEXXERHASSEXT. J.— This is a suit for sale under 
s. 88 of the Transfer of Property Act. 1882. Tiie plaintiff’s title is that 
of auction-purchaser at a sale of the rights and interests of the mortgagees 
under the mortgage in question. It appears that the attachment wa"s first 
made under s. 268 of the Code of Civil Procedure. The Court executing 
the decree having ruled that the attachment should he made under s. 274"! 
the attachment under s. 268 was withdrawn and aii attachment under 
s. 274 took place. Subsequently to that attachment the rights and interests 
of the mortgagees in the mortgage were brought to sale and sold. The 
sale was confirmed and a certificate of sale granted to the plaintiff who 
was the purchaser. The present suit has been dismissed on the ground 
that the riglits of the mortgagees judgment-debtors in the previous case, 
by reason of the attachmenc having been made under s. 274, did not pass 
to the auction-purchaser, the plaintiff here. In support of that contention 
the decisions of this Court in Makadeo Duhey v. Bhola Nath Dichit (2) and 
RaTiia Chand v. Pitam Mai (3) have been relied on. It has also been 
pointed out tliat according to the decision of this Court in Karim-wu 
nhsa V. Phul Chand (4) the attachment should have been made under 

s. 268. However. [471]other High Courts have taken a different view of the 

section under which such attachments should he made. Their Lordships of 
the Privy Council on the 5th of July 1882, in Balkrishna v. Mamma Bibi (1) 
held in a somewhat analogous case that, even if the Court executing a money 
decree liad no jurisdiction to attach mortgaged lands out of its district, it 
had jurisdiction to sell in execution the right to enforce a mortgage held 
by the judgment-debtor over those lands. That decision was naturally 
not refeiTed to in the case olMahadeo Duhey v. BholaNath Dichit, which 
was decided on the 23rd of August 1882, and it appears to have escaped 


(1) 6 A. 142. 


(2) 5 A. 86. 


(3) 10 A. 606. 


(4) 15 A. 134. 
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the attention of the learned Judges in Rem Chand v. Pitaju Mai 
Whether the attachment ought to have been made under the one section 
01 under the other, all the parties interested knew that the rights and in- 
terests of the mortgagee under the mortgage were being put up for 
sale ; and those interests having been sold aod the sale having been con- 
tirmed and a certificate granted to the plaintiff, he was, so far as that 
point IS concerned, entitled to maintain the suit. 

The suit having been wrongly dismissed on this preliminary point, 

we set as^de the decrees of both the Courts below, and remand the suit 

unaer s. o62 of the Code of Civd Procedure to the first Court. The costs 
of tlie appeals will abide the result. 


Appeal decreed and cause remanded. 


18 A. 471 = 16 A.W.N, (1896) 154. 

APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice, and Mr. Justice 

Blennerhassctt. 


ShiamanaND (Applicant) v. Har Lal (Decree-holder) J 

[loth July, 1896.1 

Eindu law—Bindu xvidom— Revenue due on account of icidow's estate paid by lambardar 
^Ronedy of lambardar for recovery of money so paid on death of widow. 

G. D.. » separatsd sonless Hindu, died possessed of certain zamindari property 
which passed to his widow J. During J.’s possession, the lambardar of the vil- 
lage paid certain Government revenue due by J. in respeot of the property left by 

property in question passed to S.N. as heir to G.D, On 
[472] suit by the lambardar to recover from S.N. the monev paid on behalf 
of J., It was held that the only decree lo which the lambardar was entitled was 
a decree against 8. N. as J.’s representative payable out of the assets, if any, 
which had come to S.N. from J. Seth Ch\lor Mai v. Shib Lal (l) referred to. 

£R . J9 A. 300 ] 

This was an appeal from an appellate order for disallowing the 
appellant s objection to the attachment and sale of certain property in his 
possession. It appears that one Gauri Dat. who was a separated sonless 
Hindu, was the owner of a certain piece of resumed muafi. Gauri Dat 
died, and on his death the land was taken by his widow Janki, whose 
name was recorded in respect thereof. Daring Janki’s incumbency, Har 
Lai the lambardar paid on her behalf certain sums which were due by 
Janki for Government revenue. Janki died ; and Shiamanand, the 
appellant, came into possession of the property as heir to Gauri Dat. 
The lambardar sued Shiamanaud for the recovery of the sums which he 
bad paid on behalf of Janki. 

From the Court of first instance he obtained a decree which appears 
to have been a personal decree against Shiamanand. This decree was 
however modified by the appellate Court, which gave the lambardar a 
decree against the property of Janki only. 


* Second Appeal No. 508 of 1894, from an order of Mauivi Muhammad Jafar Husain, 
Subordinate Judge of Bareilly, dated the 26Kh April 1894, confirming an order of 
Pandit Giraj Kishore Dat, Munsif of Haveli, Bareilly, dated the 6tb January 1894. 

(1) 14 A. 273. 
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The latnbardar attached in execution ot chat decree the property 
which had been of Janki in her lifetime. Shiamanand hied objections 
to the attachment, mainly on the ground that the property attached had 
come to him from Gauri Dat and was not liable to sale as the proj) 0 rty of 
Janki. 


The Court of first instance (Munsif of Bareilly) rejected the objections. 
Shiamanand appealed, and the lower anpellate Court disuaissed the appeal, 
holding that as Janki might have had power to alienate the property for 
the payment of Government revenue, the decree obtained by Har Lil was 
liable to be satished out of it. 

The objector annealed to the High Court. 

Mr E. A. HotC'ird, for the appellant. 

Mr. Ahdiil Majid, for the respondent. 


JUDGMENT. 

Rdge, C. J., and BlennerhassI-TT, J.— Musaramat Janki. who 
was the widow of a sooless separated Hindu, held some zamindari [473] 
as his widow. Her status as his widow was her only title to the posses- 
sion of the zamindari. The lambardar paid her quota of revenue. Musam- 
mat Janki died, and thereupon Sliiamanand, the appellant here, who was 
the next reversioner to the widow's deceased husband, became entitled to 
and took possession of the zamindari. It is needless to say that Shia- 
manand did not inherit to Musammat Janki. nor did he take title through 
her. His title was that of reversioner to her late husband. It is also 
hardly necessary to say that the zamindari in question was not in the 
hands of Shiamanand assets of Musammat Janki. The lambardar brought 
his suit against Shiamanand to recover the moneys paid by him in respect 
of Musammat Janki’s quota of land revenue. In the first Court be got 
a decree, the precise terras of which we do not know. The decree was, 
however, modified by the lower appellate Court, which exempted Shia- 
manand from all personal liability, and decreed the lambardar’s claim 
against the property of Musammat Janki only. The lambardar seeks to 
execute that decree by sale of the zamindari which has come to Shia- 
manand. Shaimanand objected that the zamindari (as was the fact) 
was not assets of Musammat Janki. 

The Court dismissed his ohjectioo. He has brought this appeal. In 
the case of Seth Chitor Mai v. ShibLal (1) it was held by a majority of 
the Full Bench that a payment by a lambardar or other third person of 
the Government revenue of a co-sharer who was in default did nob give 
the person who paid a charge on that co-sharer’s share. The result is that, 
80 far as the payment in question is conoerued, it must be regarded as a 
paymentof an ordinary debt, which was due by Musammat Janki. Now 
there is no pious obligation on a reversioner, such as Shiamanand is. to 
pay the debts of a Hindu widow. Consequently the reversioner can only 
be made liable for the debts of a Hindu widow to the extent of such assets 
as may have come to his bands and have not been lawfully applied by 
him to the payment of other creditors. The case may be a hard one 
for the lambardar ; but hard cases make bad law, and we cannot help 
[474] him out of his difficulty by construing the decree which he gob as 
a decree for the sale of the zamindari, a decree which would not have 
been a lawful one. there being no decree for sale except one passed under 
the Transfer of Property Act. We must regard the decree as lawfully 
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madG, and in that light it vvas simply an ordinary decree against a repre- 
sentative, to be enforced in respect of such assets of the deceased debtor 
as he might have. We allow the appeal and the objection of Sbiama- 

nand, and dismiss the application for execution with costa in all 
Courts. 

Appeal decreed. 


18 A. 474 = 16 A.W.N. (1896) 155. 

APPELLATE CIVIL. 

Befo'C Sir John Edge, Kt.. Chief JuUice, and Mr. Justice 

BlennerkassetL 

Rustam Singh {Plaintiff) v. Moti Singh {Defendant):'^ 

tl6th July, 1896. J 

Hiiuiu laiL— Mortgage bg a married woman of propertg inheriUd from her fattier^ 

Legal necessity— Expenses of daughter's marriage. 

Ordinarily it is the duty of the father iu a Hindu family to provide for his 
daughter’s marriage ; but where the father was not possessed of sufficient means 
to do so. and the mother, in ©'■der to raise money 10 meet the expenses of the 
danehter’s marriage, mortgaged property of her own which bad come to her from 
her father, it was held that the mortgage was mtde for legal necessity and was 
a valid mortgage. 

[F.. 37 C. 1 f91= 10 C.L.J. 545 (553) = 13 C.W.N. 994 (1000)= 1 Tnd. Cas. 945 (9491 : 6 
M.L.T. 158 ; R.. IG Ind. Cas. 139 (14fi» = 23 M.lj.J. 223 (2351 = 12 M L T ‘>30= 
(1912) M.W.N. S6l (870).] • x. 

This was a suit for sale on a mortgage made by a Hindu woman 
during the lifetime of her husband of property, which had come to 
her from her father. The mortgage was alleged by the plaintiff 
mortgagee to have been made in part to secure a former debt advanced 
for payment of Government revenue and jn part to secure a present 
advance said to have been made to meet the expenses of the marriage of 
the mortgagor’s daughter. 

The suit was defended hv one Kunjan Singh, uncle of the mort- 
gagor’s minor son, who pleaded that Musammat Alaf Kuar, the mort- 
gagor, had no power to mortgage the property, at any rate for any period 
longer than her own lifetime ; that there was no legal necessity for the 
mortgage ; that the alleged marriage took place long before the execution 
of the mortgage, and that the mortgage was in fact never executed by 
Alaf Kuar. 

[473] The Court of first instance (Munsif of Mainpuri) found that 
the deed was genuine and that there was necessity for the loan inasmuch 
as the income of Chet Singh, Alaf Kuar’s husband, was insufficient to 
defray the expenses of his daughter’s marriage, and accordingly decreed 
the plaintiff’s claim. 

The defendant appealed. The lower appellate Court (Additional 
Subordinate Judge of Mainpuri), differing from the Munsif on the question 
of necessity, decreed the apoeal and dismissed the nlaintiff’s suit. 

The plaintiff thereupon appealed to the High Court. 

Munshi Bam Prasad, for the appellant. 

Pandit Sundar Lai, for the respondent. 

“ second Appeal No. 630 of 1894. from a decree of Syed Siraj*ud-din, Subordinate 
Judge of Mainpuri, dated the 1st June 1894, reveraing a decree of Lala Isbri Prasad, 
Munsif of Mainpuri, dated the 7tb August 1893. 
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MANGLl PRASAD V. ISHARI PRASAD 


18 All. 478 


4 


JUDGMENT. 

Edck. G. J.. and Blknn^rhassett. J.— The plaintiff brought his suit 

for sale on a tnortgago made by a married Hindu lady in the lifetime of 
her husband of propertv which had come to her from her father and was 
not her stridhan. The consideration for the mortgage was money advanced 
by the plaintiff to the lady in order to enable her to get her daughter 
married. Her daughter was the daughter of her husband then living. 
The lady also had a son livim^, wIjo is still a minor, and is a defendant to 
this suit. Her husband was Chet Singb. The defence is that she 
had no power to grant ti)« mortgage in question. The first Court 
oecreed the claim. The Court of tiivt apoeal dismissed the suit. As 
\V0 read the judgment of the Court below, the greater part of Chet 
Singh’s property was mortgaged, and what remained was barely sufficient 
for the support of himself and his family. It was under these circum- 
stances that Alaf Kuar borrowed the money and made the mortgage. 
There can be no doubt that it was the lather's duty in this instance to get 
his daughter marrieil. His son was a minor, and. so far as appears, they 
were the sole members of the family. The father was unable out of his 
resources to effect the marriage of his daughter, and thereupon Alaf Kuar, 
the mother of tlie girl, was obliged to have recou-'se bo the property that 
came from her fatiier to her. There is no doubt of its being the nious 
duty of the father to effect the marriage. He was unable to do so ; [476] 
so under these circumstances we think that the money, the consideration 
of this mortgage was borrowed for necess'iry purposes, namely, the 
marriage of the daughter. Wo allow this appeal, and set aside the decree 
of the lower appellate Court arid restore the decree of the first Court 
with costs in all Courts. 

Appeal decreed. 


18 A. 476=16 A.W.N. (1896) 156. 

APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice, and Mr. Justice 

Blejinerhassett. 


Maxgli Prasad {PlaintiJ) v. Ishari Prasad [Defendant) " 

[16th July, 1896.) 

Partitwn^Vsufructuary inortqaQe—Mongage of different shares in an undivided area 
to diOercnl mortnogees-^Morl/jngees «o right of partition inter se. 

Two mortwgcos held septrato usuffuctaary inortRagoR the one of a two-thirda 
share, the other of a one-ihird sh \re. in an uodivded area of muafi land grant- 
ed by the owners of those shares respectively. Held that one mortgagee could 
not. in a suit to which neither of the mortgagors was a party, obtain partition 
of the share mortgaged to him. 

[R.. 3 Ind C^s. 77 (78) ; D., 4 A.L J. 253 N.; 119 P.L.R. 1903.] 

Thb facts of this case sufficiently appear from the judgment of the 
Court. 

Pandit Moti Lai, for the appellant. 

Mr. Abdul Raoof and Munshi Madho Prasad, for the respondent. 

• Second Appeal No. OSS of 1894. from a decree of Syed Siraj ud-din ~Add7tbnal 
Subordinate Judge of Mainpuri, dated the 7th May 1894, confirming a decree of 
Pandit Alopi Prasad, Munsif of Fhaphund, dated 22nd September 1693. 
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JUDGMENT. 

Edge, C.J.. and Blennerhassett, J.— The owners of a two-thirds 
undivided share of certain muafi land granted a usufructuary mortgage of 
their share to the plaintiff. The owner of the remaining one-third undi- 
vided share granted a usufruciuary mortgage of his share to the defendant. 
The plaintiff brought this suit to have the two-thirds share mortgaged to 
him partitioned off from the one-third share mortgaged to the defendant. 
The suit was brought in the Civil Court. The Court of first instance 
dismissed the suit on the ground that it was one for the Court of Revenue. 
The Court of first appeal, holding the same view as the Court of first 
[477] instance, dismissed the plaiutiff’s appeal. The plaintiff has brought 
this second appeal. 

It appears to us that neither a Civil Court nor a Court of Revenue 
could grant the pirtition asked for in the suit. The plaintiff and the defend- 
ant are respectively mortgagees. Each is bound to keep accounts as mort- 
gagee. Tiie plaintiff’s mortgagors, if they seek to redeem, would be entitled 
to an account from the plaintiff of the profits of their two-thirds undivided 
share. Similarly the defendant’s mortgagor, if be claimed to redeem, would 
be entitled to an account from the defendant of r.he profits of his one-third 
undivided share, i.e., of the profits of one-third of the whole. How the 
parties to this suit could keen such accounts if their claim for partition is 
granted it is difficult to see. The mortgagors are not parties to this suit. 
They would not be bound by any partition which might be made in this suit. 
The effect of a partition between these mortgagees might possibly be that 
the profits of the two-thirds partitioned to the plaintiff might be 
more or less than the profits of the two-thirds of the whole. Further, 
there can be no doubt that if the partition were granted in this suit and 
the mortgagor subsequently sought partition of their undivided shares, the 
partition effected between the mortgagees in possession might seriously 
affect the rights of the mortgagors. Further, the defendant’s mortgagor may 
redeem at any time the mortgage granted by him. The defendant’s mort- 
gagor would not be bound by any partition granted in this suit ; the 
partition would cease to have effeot. The defendant’s mortgagor on 
redemption would be entitled to be put into possession of the one-third 
of the whole, but not of the one-third which his mortgagee might obtain 
on partition. We are quite clear that the suit cannot be maintained in 
the absence from it of the mortgagors of the plaintiff and tbe mortgagor 
of the defendant. Whether it could be maintained if they were parties 
to this suit as defendants we need not decide. 

We dismiss this appeal with costs. 

Appeal dismissed. 
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GUNJRA KUAR V. ABLAKH PANDE 


18 All. 479 


18 A. 478 = 16 A.W.N. (1806) 168. 

[478] APPELLATE CIVIL. 

Before Sir John Edge, Kt., Chief Justice, and Mr. Justice 

Blennerhasselt. 


GunjRA Kuar {Plaintiff) v. Ablakh Pande (Defendant)r 

[17th July. 1896.] 

Certificate of guardiamhip—MinoriUj—Evideyice—Act No. XL of 1858 (Minors' Actt. 

A certificate of guardianship is not evidence of minority when tho question 
of minority is in issue. Satis Chunder Mukhopaihya v. Mohendro Lai Palhuk (1) 
followed. 

[R., 80 B. 623 = 8 Bom. L.R. 705 = 4 C.L.J. 181 = 4 Cr. L.J. 334 (P.C.)- IMLT 
801 ; 213 P.L.R. 1910 = 86 P.W.R. 1910 ; 7 Ind. Gas 605 (517).J 


The facts of this case were as follows. Ooe Mahabir died some tea 
years before suit, possessed of immoveable property. He left a widow, 
Musammat Gunjra, and a minor son, Deo Pande. In 1886, Gunjra obtain- 
ed a certificate of guardianship to Deo Pande under Act No. XL of 1858, 
the said certificate showing that Deo Pande's minority would not terminate 
until 1896. On the 9th of January 1892, Deo Pande made a registered 
sale-deed of a portion of his property to Ablakh Pande, the defendant, for 
Rs. 516, out of which Rs. 316 appears to have been set off on account of 
old debts due to the vendee by the vendor. 

In D 0 ceml)er 1893, Musammat Gunjra filed the present suit for the 
cancellation of the sale-deed above mentioned, on the ground of Deo 
Pande’s minority at the time of execution. After the suit was filed, Deo 
Pande applied to be added as a plaintiff, and was so added, under the 
guardianship of his mother. 

The Court of first instance (Munsif of Gbazipur), relying on the 
certificate of guardianship as evidence of Deo Pande’s minority, decreed 
the claim. 

The defendant appealed. The lower appellate Court (Additional 
Subordinate Judge of Ghazipur) found that the plaintiff was a major at 
the time of the execution of the sale-deed, and dismissed the suit. 
Musammat Gunjra Kuar appealed to the High Court. 

Babu Bishnu Ohandar, for the appellant. 

Munshi Gohind Prasad, for the respondent. 


JUDGMENT. 

[479] Edge, C.J.. and BlennERHASSETT. J.— A certificate of guard- 
ianship is not evidence of minority when the question of minority is in 
issue. The same question was decided by the Calcutta High Court in the 
case of Satis Chunder Mnkhopadhga v. Mohendro Lai Pathuk (l). 

We dismiss the appeal with costs. 

Appeal dismissed. 


* Second Appeal No. 762 of 1894, from a decree of Maulvi Muhammad Ismail 
Khan. Additional Subordinate Judge of Ghazipur, dated the 18th May 1894, con- 
firming a decree of Babu Srisb Cbandar Bose, Munsif of Ghazipur, dated the let 
March 1894. 

(1) 17 C. 849. 
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18 A. 479 = 16 A.W.N. (1896) 160. 

appellate civil. 

Before Sir John Edge, Kt., Chief JuHice, and Mr. Justice Blennerhassett. 

Dalu Malwahi {Ptaintip V. Palakdhaki Singh {Defendant) * 

[18th July, 1896.] 

Execuiion of decree — Civil Procfduro <. nun * a 

dsersM\,o,,ey-Void agreeZT ' 2 =’^- P'^ment of 

An afireement between the decree-holder and the judemeot-debtor for the 

paynble and° vhichTa° i" of the decretal amount is 

pa)ribieand which has not been sanctioned by the Court which naseed thn 

decree cannot be made the basis of a subsequent suit. Dan Bahadur Sinah v 

Anandi Prnsad {1) Ganesh Shivraviv. Abdulla Begi 2 ), Davlatsinqkv PanLtS) 

pshnu v Bar Patel (4) and Swaiirao 

Kashxnath Krishna Mutahk Desai (5) referred to. ^ 

?904 “r' s Vr 1910 = 213 P.L.B, 1910 ; 38 

P.K. )904 . R.. 3 O.C. 165 ; D.. 25 A. 317 (326) = 23 A.W.N. 45 (48).] 


The plaintiff in the suit out of which this appeal arose had obtained 
a decree against the defendant from the Court of the Subordinate Judge of 
Benares^ The decree was transferred to the Gorakhpur district for execu- 
tion, and ultimately the property sought to be sold in execution being 
ancestral, to the Collector. In the Collector's Court the parties entered 
into an agreement for the naymeob of the decretal amount by iostal- 
ments. which the decree-holder, plaintiff, assented to on the condition that 
the judgment-debtor should pay enhanced interest on the decretal amount 
at the rate of 1 per cent, per mensem. The judgment-debtor went on paying 
instalments, but when the decree-holder applied in the execution depart- 
ment for the realization of the excess interest the judgment-debtor refused 

to pay It, allegiog that the agreement was [480] void and nob binding on 

him. being in contravention of S.257-A of the Code of Civil Procedure. 

pis objection was decided in favour of the judgment-debtor, and the 
decision was affirmed on appeal by the High Court. 

The plaintiff then brought the present suit to recover enhanced interest 
alleged to be due under the agreement above referred to, 6Ied and verified 
before the Court of Revenue, pleading that the defendant had profited by 
it and therefore could not plead that it was not binding on him. 


The defendant pleaded that the agreement was illegal and void for 
various reasons ; inter alia, that it was void by reason of s. 257-A of the 
Civil Procedure Code. 


The Court of first instance held that having regard to the above-men- 
tioned section the suit was unmaintainable and dismissed the suit, and the 

lower appellate Court affirmed the decree. The plaintiff appealed to the 

High Court. 

Munsbi Ram Prasad and Pandit Sundar Lai, for the appellant. 
Munshi Jjvala Prasad, for the respondent. 


• Second Appeal No. 701 of 1894. from a decree of V. A. Smith, Esq.. District 
Judge of Gorakhpur, dated the 30th May 1894, confirming a decree of 8yed Siraj-ad- 
din, Subordinate Judge of Gorakhpur, dated the 21st November 1893, 

(1) 18 A. 435. (2) 8 B. 638. (3) 9 B. 176. 

(4) 12 B. 499. (5) 15 B. 419. 
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DIN DAYAL V. PATRAKHAN 


18 Alt. 481 


JUDGMENT. 

Edge, C. J., and BfjiiNiNEUHASSETT. J. — Tne principle of the decision 
in Da}i Bahadur Shvjh v. Anandi Prasad (1) governs this case. It is 
Bupjorted by the decisions of the Bombay High Court in Ganesh Shivram 
V. Ai-bdiiUa Be<i (2), DavLitsinij v. Pandu (3), Vishnu Vishioanath v. liar 
Patel (4) ami Swamirav Narayan Deshpande v. KashbuUh Krishna 
Mutalik Desai (5). We dismiss this appeal wifcli costs. 

Appeal dismissed. 


1896 

July 18. 

Appel- 

late 

Civil. 

18 A. 479 = 
10 A.W.M. 
(1896) 160. 


18 A. 481 (F B.) = 16 A.W.N. (1896j 160. 

[481] FULL BENCH. 

Before Sir John hdije, Kt., Chief Justice, Mr. Justice Knox, 

Mr. Justice Blair, Mr. Justice Banerji and Mr. Justice Aiktnan, 

Din Daval (Decree-holder) r. Patrakhan {Judqinent-dehtnr)."^ 

[21st July. 18!)6'J 

Execution of decree -Suit nf the nature cognizahlc in Courts of Small Causes -Civil 
Procedure Cade, s. 

Wherj the original suit is a suit of the nature cogntz ible in Courts of Small 
Causes, an I the subj. ct matter of the suit d^es tioi, exceed Rs. 500 in value, no 
second aoped will lie in respect of an order mide in execution proceedings 
relating thereto. Harakh v. H im Sarup (Ci approved. Sm Bullov Dhattacharji 
V. Ba'inrum CUatlopadhpa (7) aud Ailhala v. Subbanna tSi referred to. 

[F., 27 0. 4Sl ; IG C.L.J. !)G (97> = 16 Ind. Cas, 975 (976) ; 18 Ind. Cas. 215 ' Appr 
12C.P.L.R. 12; Appl. & Expl., 5 A.L.J. 94.N ; 8 0.0. 405.] 

This case was roferred to the Full Bench in respect of a point other 
than that upon which it was ultimately decided. At the hearing before 
the Full Bench it was. however, brought to the notice of the Court that 
the case was governed by the ruling in llarakh v. Ram Sarup (6). 

Babu Durqa Charan Banerji, for the appellant. 

Munshi Gobind Prasad, for the respondent. 

The judgment of the Court (Edge, G. J., Knox, Blair, Banerji 
and Airman, JJ.) was delivered by Edge, C. J : — 

JUDGMENT. 

This is an appeal from the order of a Subordinate Judge passed in an 
appeal from an order of a Munsifon an objection filed to an application 
for execution of a decree. The suit was one of the nature cognizable by a 
Court of Small Causes, and the value of the subject-matter did not exceed 
Rs. 500. It has been held by this Court in Harakk v. Raw Sarup (6) 
that 8. 586 of the Code of Civil Procedure bars such an appeal in 
such a case. The same view of the law was taken by the Calcutta Court 
in Sri Bullov Bhattacharji v. Balruram Chatiopndhya (7) and by the 
Madras Court in Aithala v. Subbanna (8). We accordingly dismiss this 
appeal with costs. 

Appeal dismissed. 


* Second Appeal No. 433 of 1895. 

(2) 8 B. 538. (8) 9 B. 176. 

(6) 12 A. 579. (7) IX 0. 169. 


(1) 18 A. 435. 
(5) 16 B. 419. 
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[482] FULL BENCH. 

Before Mr. Justice Knox, Mr. Justice Blair, Mr. Justice 
Bancrji, Mr. Justice Aiknian and Mr. Justice Blennerhassett. 

Kahim Ali Kban AND OTHERS {Judgment-debtors) v. 

PaOL CbaND {Decree-holder}." [23rd July, 1896.] 

Execution of decree — Limitation— Civil Procedure Code, ss. 230, 235—“ Subseguent 
application to execute the same decree ’’—Meaning of the term “ granted." 

The “ bubsequent applicaiion to execute the same decree ” mentioned in r. 280 
of the Code of Civil Procedure means a substantive applicaiion for execulioti in 
the frrm prescribed by s, 235 of tbe Code. 

Hence where an application for execution in accordance with s. 235 of 
tbe Code has been made within tbe period of limitation prescribed by s. 290 and 
has been granted, that is, execution has been ordered in accordance with the 
prayer of tbe decree-holder’s application, the right of the decree-holder to obtain 
execution will not necessarily be defeated if, by reason of objections on the part 
of tbe judgment-debtor or action taken by rhe Court or other cause for which tbe 
decree-holder is not responsible, final completion of tbe proceedingR in eiecution 
initiated by the application under s. 235 above referred lo cannot be obtained 
within the period limited by s. 230. Further applications of the decree-holder 
to the Court executing the decree to gj on from the point where the execu- 
tion proceedings had be-^n arriSie 1 and ctimplete execution of his decree would be 
applications merely ancillary to tbe mbsfantiveapplication under a. 235 and would 
not be obnoxious to the bar of s. 230. The Delhi and London Bank, Limittd v. 
Reilly (1) overruled. 

rP 30 a 499*5 \.LJ. 616=A.W.N. (190S) 39; -33 A. 517 (522)=8 A.L J. 412 = 9 
' Ind Cas. H17 (8i8) ; 2 A.L.J. 276 ; A.W.N. (1908) 227; R.. 36 b 368 (372) = 14 
Bom L R. 381 {385i ; 37 0. 796 (80D = 12 C.L.J. 328 (332)=6 Ind. Cas. 537 = 

15 C W N. 337 (340) ; 18 A.W.N. 137; 15 O.L J. 217 (21rt) = t0 lod. Cas. 365 
{357)'- 27 P.R. 1905 = 79 P L R. 1905; 76 P R. 1904=132 P.L.R. )904; D . 8 
A L J 1277 (1281) =12 Ind- Cas. 628 (629) ; 11 0 C- 57 : 112 P.L.R- 1902 = 6 Ind. 
Cas.’s'lS (816) ; 17 P.R. 1910=20 P.L.R. 1910 = 22 P.W.R. 1910 ] 

This case came originally before Aikman, J., sitting in single bench, 
by whom it was referred, having regard to tlie value of the appeal, to a 
Division Bench. The Division Bench made a reference to the Full Bench, 
which at 6rst consisted of three Judges. In view, however, of one of the 
rulings of the Court bearing upon the question raised, being a ruling of a 
Bench of three Judges, the appeal was, on the 28th April 1896, referred, by 
order of the Chief Justice, to a Bench consisting of five Judges. The facts 
of the case are fully stated in the judgment of Knox. J. 

Mr. W. K. Porter, for the appellants. 

Mr. D. N. Banerji and Pandit Sundar Lai, for the respondent. 

JUDGMENT. 

Knox, J. — The fii-st appeal before us is an appeal arising out of exe- 
cution proceeding consequent unon a decree for the payment of money, and 

the appellants are the judgment-debtors. ^ 

[483] Their contention is that the decree in question was one passed 

on the 9th of April 1880. aod that an application to execute it had been 
made and granted in the year 1887. The present application was insti- 
tuted on the 19bh February 1894, and, as twelve years have elapsed from 
the date of the decree which it is sought to enforce, this application is one 

which cannot be granted. 

• First Appeal No. 127 of 1894. 

(1) 13 A.W.N. (1893) 124. 
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RAHIM ALI KHAN V. PHCL CHAND 


18 AU. 484 


Before the question wliether the present application for execution 
of the 19th of February 1894 is an application for execution within the 
meaning of s. 230, Code of Civil Procedure, 1882, and is one which can, 
or cannot, be granted, can he determined, it will be necessary to pass in 
review certain events which have occurred wliile the decree of the 9th 
of April 1880 lias been under execution. It will also be necessary then 
to consider whether the application of the 19th of February 1894 is an 
application to execute the decree or a petir.ion to the Court in seisin of 
and already executing the decree upon an application for execution to take 
some step-in-aid of the execution of the decree upon that application. 
The respondent contends that the application for execution was filed by 
him on the 28th of September 1885, and that every application subse- 
quently put in by him has been an application to tlie proper Court to take 
some step-in-aid of the execution of his decree. The application of the 
28th of September 1885 was an application for execution of tlie decree 
by aUacliment and sale of certain property. Attachment was duly 
made. 

Upon attacliment made two ladies, Musammat Ulfat-un-nissa and 
Musamniat Tann/-un-nissa, raised certain objections. The objections 
raised by tlie ladies were not finally determined till iJecember 1887. In 
the interim the judgment-creditor had applied to the Court to except the 
property claimed ))y the ladies and to sell tlie remainder of the property 
previously attaclied and still under aitacliment. But before sale could he 
made the objections raised by the ladies liad been determined, and the 
decree-holder asked on the 7th of December 1887 that tlie property claimed 
by the ladies might be put up for sale. Tliis was done, and the whole 
property sold on the 20th of December 1887. The sale of this property was 
[484] confirmed on the 20th of February 1888. The ladies in the mean- 
time l)rnuglit a suit to establish their right to the property claimed and 
obtained an order postponing the sale of that property until their suit 
was decided. That suit was determined on the 1st of September 1890. 
Musammat Ulfat un-nissa succeeded in resc’iing her share of the property: 
Musammat Tami/,-un-nissa failed. On the 7th of October 1890 the judg- 
ment-creditor asked tliar. now the remainder of property attached by him 
might he brought to sale after excluding from it that portion which had 
been adjudged to be the property of Musammat Ulfat-un-nissa Notifica- 
tion of sale issued fixing the 20th of February 1891. as the day on which 
the sale should be held. On the 16th of February 18:^1 the judgment- 
debtors succeeded in getting the sale postponed, and in gaining further 
postponements until the date fixed for sale was the 20th of June 1891. 
On the 19th of June 1891, the Subordinate Judge granted at the in- 
stance of one of the judgment-debtors a further postponement of sale 
over the property with the exception of one siham. The order, how- 
ever, did not reach the oflieer holding the sale in time. The sale 
was held, but it was set aside, and orders were issued for a new 
sale to be held on the 20th of November 1891. Sale was held on that 
date and the property was sold for Rs. 705. The judgment-debtors 
again asked that this sale might be set aside. Their application was 
heard, and on the 13th of February 1892, tlie sale was set aside, so far 
as one siham of the property sold was concerned, and as regards the rest 
it was confirmed. Following the order by which the sale was confirmed 
came an order directing that the execution proceedings be struck off as 
partially satisfied with leave to the decree-holder to take any further 
steps in execution hereafter. From the order of .confirmation there was 
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of Deier 

Accordingly on the 7th of October 1893, the decree-holder apnlied 
ut the eight sihams which had been attached so far back as the 29fch of 
beptember 188o, and whicli the decree-iiolder had never yet succeeded 

^ complete and nnitured sale, [ 485 ] should be sold. 
omedifhcuUy was experienced m serving the judgment-debtors with 
the necessary notice, and this application too was struck off the 
me with permission to take fresh steps in execution hereafter, the 
decree-holder having applied to withdraw it. Once more on the 
IJth of February 1894, the decree-holder presented to the Court a 
petition pra^ung that the execution proceedings, which had on the 13th of 
February 1892 been struck olf the file, miglit be restored to their original 
number and the prayer contained in the application of the 28th of Sep- 
tember 1880 be fully panted. It is the order passed on this petition 
dated tlie lith of March 1894, that forms the subject of this appeal. The 
judpnent debtors, who are now appellants, as pointed out above, con- 
tended m the Court below and again contend liere tliat the decree can no 
longer be executed against them. Twelve years, they say, have expired 
from the date of the decree sought to be enforced. An application to 
execute the decree was granted on the 24th of August 1887, and the 
present application, which was not presented until the 19tli of February 
1894, cannot be granted. Tliey lay stress upon the faut that the applica- 
tion of the 7tli of October 1893 was on the face of it an application for 
execution, and, as that application was by a definite order struck off, 
tliey contend that there must be a fresh application for execution. If 
the petition of tlie 19tli of February 1894 be such an application, it 
clearly cannot be granted. 


The respondents, on the other hand, maintain that tiie application for 
execution whicli is now before the Court is none other than tbe application 
of the 28th of September 1885. The property which is the subject- 
matter of tliese proceedings is entered in that application as property 
wliich the CouiT. was asked to attach. The prayer for attachment in the 
apulication was granted, tiie attachment lias subsisted evex' since and lias 
not matured into sale solely by reason of difficulties and objections which 
the appellant has placed in the way and which have had one by one to be 
removed. 


In support of the contention of the appellants we were referred 
to the precedents The Delhi and London Bank w.EeiUy, (l) and [486j 
RomNeioazv. Ham Chnmn (2). There appears to belittle if any distinc- 
tion between the first of these two precedents and the case now under 

consideration. Both the cases cited proceed upon the assumption that 
the applications with which the Courts concerned bad to deal were appli- 
cations to execute a decree within the meaning of s. 230 of the Code of 
Civil Procedure. In The Delhi and London Bank v. Heilly, it was laid 
down that the words in s. 230 of the Code cover both applications to 
execute and applications to take some step-in-aid of execution. 

Now the words of s. 230 are words which tend or operate to 
restrict a right, and they should be construed strictly therefor. Statutes 
of limitation are the creation. of positive law, and nothing in them should 
be extended to cases which are not strictly within the enactments. 
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I am not prepared to apjily them to any application which is not an 
application such as is descril)ed in s o( tho Code of Civil Proce- 

duie. That section lays down in fireat detail the form which an application 
to executo adecree must take, the matters which it must contain, and 
the mode in which the Court is asked to grant its assistance. Section 245 
leQuires tliat such applications sliall on receipt he examined, and if found 
in accordance witli the law admitted on a register. The Court is after 
such admission to oi'dler execution of the decree according to the nature of 
the auplication. So long as tliat order or any further order according to 
the nature of the application is in progress, provided it ho an order which 
has been evolved from tlie application so registered. I would hold that the 
application for execution is in progress. If from some obstacle imi) 0 >cd by 
the judgment-debtor or by the Court, that obstacle not being a final determi- 
nation of tile application, tkie progress of the order or suiisecjuent orders to 
maturity is nelayed and such obstacle is removetl by an application of the 
decree-holder, I do not consider such la'ter apulication, unless it ex- 
pressly take the form of a new application under s. 235 and he regis- 
tered, as a suhstMiuent applicution. any more than 1 would [487] 
consider a jietition by a plaintiff in the course of a suit asking the 
Court to reconsider an order to ho a fresh plaint. Moreover, I would hold 
that the application under s. 235 is granted at tlie moment when the 
order is passed ordering execution according to the nature of tlie applica- 
tion. Except where that order expressly refused any portion of the relief 
applied for, .1 would hold that order to cover and govern all siihsequent 
orders to complete execution according to the nature of the application as 
registered and over the pnqierty speciliod therein. Tlie decree-holder may 
in his application extend tlio relief lie asks for over a wide area of jiroperty, 
but the fact that, he has done so <loes not make it necessary that he 
should proceed to deprive the judgment-debtor of more of that property 
than is at first sight sutficient to satisfy the decree. There is nothing irre- 
gular or contrary to the s[)irit of the law that property attached should he 
sold in parcels. If the sale of one parcel of attached land is found insuOi- 
cient, an aiiplication ihat a second parcel of the attached land be sold is 
not an application to execute the decree, nor is tlie granting of the request, 
save and except there has been a previous order refusing such requests still 
subsisting, a granting of tno application to executo which was put in 
under s. 235 of the Code of Civil Procedure. It is a mere continuation 
tocompletiun of the first order. 


This view appears to he in accord, so far as tlie interpretation of the 
word ‘'application” in s. 230 is concerned, with the view taken by the 
learned Judge who decided the case Biswa Souan Chunder Gon^yamy v. 
Binanda Chunder Dibtngar Adhikar Gossyamy (1). In that case an 
application for execution was filed on the 13th of June 1879. It does not 
appear from the head-note that any order granting attachment issued 
before an order passed on the 19th of August whereby the auplication was 
struck off, the decree-holder having failed to take the necessary steps. 
On the 4th of March 1882, the decree-holder filed an application asking 
that the case which had been struck off and sent to the record room 
niight be brought again on the file and property specified in the [488] 
application might be attached and sold. If the property specified was 
property not specified in the application of the 13th of June 1879, this case 
'Would go even further than I am prepared to go. There is nothing to 
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show whether it was or was not. The application w-as again struck off 
on fclie 2nd June 1882, apparently without attachment granted. The 

attachment ordered on the 5th of March 
Ibbd. The District Judge held that all these proceedings were one continuous 
proceeding tM‘oughout, and the High Court found no ground upon which 
to question the Judge’s finding upon this matter. 

fn ^ applications for execution of a decree 

had to be instituted within three years of the date of applying to a Court to 

enforce or keep m force a decree, and in construing the word “ annlvina ” 
the CalcutU and Madras High Courts both held that the word^referfed 
0 applications under s. 212 of Act VIII of 1859. or otherwise, where- 
by proceedings m execution are commenced and not apnlications of an 
incidental kind made during the pendency of such proceedings. Chimder 
Ooomar Roy v. Bhogobutty Prosomio Roy (1), Prabhacararoiv v. Pota.n- 

HCifl L 


^ The way m which I would construe the words “ application" and 
granted would not do any violence to the language of the Act, 
and IS moreover to my mind a fair and equitable constraction. What 
the section aims at effecting is that a limit should be nut to the period 
within which the holder of a money decree may put in force the 
decree holds. If the decree-holder says in his application to the 
judgment-debtor— I press for payment of my decree and will en- 
force it against such and such property of yours,”— and if he does this 
within tw-elve yeai^ of the date of the decree and in sufiScient time to get 
an order from the Court to the effect that he mav enforce it in the terms 
of the application, it cannot be nresumed that the Legislature intended him 
to suffer because, either from a desire not to harass unnecessarily, or 

owing to obstacles for which the decree-holder is not responsible, the 
property covered by [489] the application is sold piecemeal, and the 
Court has to be reminded to complete the assistance it ordered. Such an 
interpietation would be an infringement of the decree-holder's right and 
would be construing the Act not in favour of but against the decree-holder. 

For the above reasons I would hold that the application to execute is 
not time-barred and would dismiss this appeal with costs. 

Blaiu, J -I also am of opinion that this appeal should be dismissed. 

The argument upon the hearing quiie convinced me that the case of 

^he DelJi, and London Bank v. Reilly (3) in which I took part was wrongly 

decided. I hye been confirmed in that opinion by the judgments of my 

brethren which I have had the advantage of perusing. I would dismiss 
this appeal. 

Baner.ti, J.— This appeal has arisen out of proceedings relating to 
A a decree for the payment of money, dated the 9th of 

April IboO. The question we have to determine is whether the application 
of the decree-holder presented on the 19th of February 1894, is barred 
under tiie third paragraph of s. 230 of the Code of Civil Procedure. 

more than twelve years having elapsed from the date of the decree when 
the aforesaid application was made. 

In order that the twelve years' bar of that section may apply two 
conditions are essential, first, that an application to execute the decree 
was previously made under the section and was granted ; and, second, 
that the present application to which the bar is sought to be applied is an 
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application to execute the same decree. I aj<ree with the ruling' of Bur- 
kitt, J., in Tileshar liai v. Purhati (1), that the previous application referred 
to m the section is not necessarily the last previous Application, and that the 
section will apply if any previous application for execution has been made 
under the section and lias been jjranted. I am also of opinion that an 
application for execution is f'ranted within tiie meaning of the section 
when, after admitting the application under s. 245 and taking such preli- 
minary measures as may he necessary, the Court orders the decree to be 
executed by the issue of its warrant for execution. I cannot accede to 
Mr. Suridar Lai's contention, if I understood him [490] rightly, that an 
application cannot be held to have been granted unless the assistance of 
the Court souglit in the application was actually and completely given. 

In the present ease an application was made on tlie 24th of .August 
1885 for the execution of the decree liy the arrest of the judgment-debtor. 
A warrant of arrest was ordered to he issued, and was actually issued, 
but the judgment-debtor could not be apprehended. That aoplication was 
made under s. 230 of Act No. XIV of 1882 and it was undoubtedly 
granted. If therefore the application now in question, namely, that of 
the 19th of February 1894, can be held to he an aoplication to execute fhe 
decree within the meaning of s. 230, the prohibition of ttiat section 
will undoubtedly apply to it. 

We have therefore to consider whether the application of the 19th 

of February 1894 is an application for the execution of the decree dated 
the 9th of April 1880. In terms it is an application praying that ihe 
execution case No. 413 struck off on the 13th of February 1892 “he 
restored to its original number and sale notification be formally issued 
in respect of the properties previously attnched.” In form it is not an 
application for execution containing the particulars required by s. 235. We 
have to see wlietber in substance it is an application for execution such 
as is contemplated by s. 230. In my judgment the application for execution 
referred to in that section is an initial application of the nature provided 
for in s. 235 upon which an order has to he made by the Court for grant- 
ing or refusing execution. An application ancillary or incidental to an appli- 
cation already made for execution in the mode prescribed in s.235 cannot, 
in my opinion, be regarded as an application to execute a decree within the 
meaning of s.230. An application, for example, praying the Court which has 
issued a notice under s. 248 to issue its warrant for the attachment of the 
property specified in the original application for execution under s. 235, or 
an application asking the Court to issue a proclamation for the sale of 
proDHrty already attached, is not “ an application to execute ” contemplated 
[491] by s. 230, but is only an application to proceed with the appli- 
cation for execution already made and granted. Similarly an application 
to proceed with execution proceedings suspended or stayed by an injunc- 
tion or other order or by reason of the institution of a suit has been held 
by this and other High Courts to be not an application for execution 
but an applicaiion to revive a previous application for execution. The 
words “ application to execute ” in s. 230 have, in my judgment, the 
same sense as the words “applying for execution ” in clause (4) of the 
third column of art. 179, sch. II, of the Indian Limitation Act. 1877, and 
contemplate, as I have said above, an initial substantive application for 
execution, and not an application to revive an application already made 
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In this view I am unable to agree with the ruling in the Delhi and 
London Ban!:, Ld. v. Reilly (l). In my judgment, if the application of the 
19th of February 1894 was not an application to execute the decree held 
by the decree-holder, it was not obnoxious to the twelve years bar of 
s. 230. 

Thar, application was, as I have said, in terms an application to revive 
“ the execution case No. 413 of 1890 struck otf on the 13th of 
Februai v 1892.” The execution case No. 413 was initiated hy an appli- 
cation made on the 7th of October 1890 for the sale of a portion of the 
property lor the attachment and sale of which the decree-holder bad 
applied on the 28th of September 1885, but the sale of which had been 
stayed by reason of objections raised by two ladies in regard to that pro- 
perty under s. 278 and the institution of a suit under s. 283 upon 
the dismissal of the objections. The proceedings which took place 
upon th (3 tiling of the two apnlications referred to above have been 
detailed at length in the judgnoent of my brother Knox, and it is not 
necessary for me to recapitulate then3. Suffice it to say that when a sale 
of the property mentioned in the application of the 7th of October 1890 
finally tock place on the 20th of November 1891, an application was 
made under s. 311 to set aside the sale. The Court of first instance 
set aside tho sale in respect of one siham out [492] of nine sihams sold 
and affirmed it in respect of the remaining eight sihams, and on the 13th 
of Februaiy 1892 struck off the execution case, the decree having been 
partially satisfied. 

The judgment-debtors appealed to the District Judge from the order 
confiiming the sale, and cn the 13bh of December 1892 that order was 
reversed, and the sale of the remainder of the property was set aside. In 
my opinion the effect of that order was to put back the execution proceed- 
ings to the point where they were before the sale of the 20th of November 
1891, and lire only application which it was necessary, if at all, for the 
decree- bolfler to make w-as an application to proceed with the execution 
proceedings wliich the Court of first instance had terminated by its order 
of the 13th ot February, 1892, bub which were resuscitated by reason of 
r,lie order of the District Judge dated the 13th of December 1892. Such an 
application was made on the 19th of February 1894. and I agree with my 
broilier Knox in holding that ic was not an application to execute the 
decree within the meaning of s. 230 and is nob barred by the provisions 
of that, seccion. The decree-holder, it is true, made an application for 
extcution on the 7th of October 1893, but, as he withdrew that application 
witli the leave of the Court, that application may well be excluded from 
consideration. For the above reasons I would affirm the order of the 
Court below and dismiss this appeal. 

In this view it is not necessary to consider the question which was 
raisea m Ram Neivaz v. Ram Charan (2). Were I called upon to decide 
that question I would hold with the ruling of Turner, C. J., and 
Muttusami Ayar, J., in Viraravia v. Annasami (3) and the dictum of Field, 
J.. in Pana-ni-huq v. IUshe7i Miin Dabee (4) that the twelve years prohibi- 
tion of the third paragraph of s. 230 refers fco^^ tho words applica- 
tion to execute the decree " and not to the word “ granted.” Any other 
construction would lead to results which could not possibly have been 
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coDtomplated by tho Legislature. If, for iostance, an applica*t4933 
tioD for execution was made within the twelve years, but the Court 
through negligence omitted to tnake an order for execution before the 
expiry of tliat period, the decree-holder’s right to execute the decree 
would be gone througii no fault of his own. Take again the not unfre- 
quent ca^e of an apulication for execution made several years before the 
expiry of tlie twelve years but rejected by the Court of first instance on 
the ground of limitation under Act No. XV of 1877. Jf the appeal from 
the order of the Court of first instance be decided by the appellate Court 
after the expiry of twelve years from any of the dates mentioned in the 
third pjaragraph of s. the appellate Court, which might be the 

Judicial Committee of the Privy Couixdi, would not have the power to 
giant execution of the decree, although it might hold that the ruling of 
the Court of first instance was erroneous and that the decree-holder was 
entitled to obtain execution of his decree on tho date on wliich he made 
bis application. I must conce(ie that the section as it stands is not 
happily worded and nee<l3 improvement, but I am unable to hold that 
the intention of tlie L‘.'gislature was to create a prohibition of the nature 
referred to above, and that its true intention cannot at all be gatliered 
from the section as it exists at present in the Act. 

AikmaN, J. — This is an appeal arising out of proceedings taken in 
execution of a decree for money which was passed on the !lth of .April 
1880. It is admitted that a previoiH application to execute lias been 
made and granted. When this is the case, s. 230 of the Code of Civil 
Proceduro provides that no subseijuont application to execute the same 
decree shall be granted after the expiration of twelve years from any of 
the following dates, namely, “ (a) tlie date of the decree sought to be 
eulorced, or of the decree (if an.\ ) on appeal aflirming the same, or (h) when 
the decree or any subseiiueiit order directs payment of money, 
the date of the default in making the payment." 

In me present case the date from which the twelve years is to be 
reckoned is tlie date of the decree sought to be enforced, In the lower 
Court the judgment-debtois pleaded that under the above [494] provision 
of law, execution of tl»e ilecree against them is barred. The lower Court 
overruled this objection. They appeal to this Court, lelying on the same 
plea which was overruled by the Court below. I concur with my learned 
colleagues in thinking that the appeal must fail. 

In my decision in the case of Bavi Newaz v. Ham Charan (1) I 
held that what was forbidden by s. 230 was not the making or leceiv- 
ing an application to execute after the expirv of the time fixed, but 
the granting of such an apnlication after the expiry of that period. Ido 
not think it can be denied that making an application is not the 
same thing as granting an application. .As Straight. J., observed in 
Paraga Knar v. Bhagwan Dm (2) — “ It is one thing to ask for execu- 
tion of a decree and anotlier to have such application granted." When 
I decided the case of Bam Newaz v. Bam Charan I was not aware 
that an opposite interpretation had been put upon the words of the 
section by the Madras High Court in the case Senra Disai Ve7ira 
Jagath Virarama Dhikhi Vijaya Selhurayar v. Aivtasami Ayyar (3). 

I have now carefully considered that judgment, but with ail defer- 
ence to the learned Judge who delivered it, I am unable to agree with 
him in thinking that the words of the section can possibly admit of the 
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interpretabion which he has pub upon it. The way iu which be would 
read the words is as follows : — “ When an application to execute a 
decree for the paymenr. of money has been made and granted no subse- 
quent application to execute made after the expiry of twelve years from 
the dates given shall be granted.” This in my opinion is legislation, nob 
interpretation. I am quite ready to admit that the words of the Statute as 
they stand may in some cases result in a decree-holder being for no fault of 
his own deprived of hisrights. For instance, an application bo execute may 
have been presented in good time, but owing to negligence on the part of the 
Court or the Court officials may not have been granted within the pres- 
cribed period after the expiry of which, according to [49S] the plain 
meaning of the words of the section, it cannot be granted. This in all 
probability escaped the attention of the Legislature when it framed the 
section as it did. But we must not on that account violate the leading canon 
of construction, which is to take words in their natural meaning, and 
according to the ordinary rules of grammatical construction. If this 
canon is obeyed it is impossible, in my opinion, to put upon the words of 
the section the meaning which the learned Judges of the Madras High 
Court think it capable of hearing. 

As Wilberforce in bis work on Statute law observes fp. 116) — If 
the Courts were at liberty to travel out of the words of any particular 
Act of Parliament and to consider what would in any case be the con- 
sequence of giving those words their natural meaning they would become 
legislators and not interpreters.” In other words, to use the expression 
of Coleridge, J., this would be '* to make, not to interpret, law.” 

But although I adhere to the view I took in Bam Newaz v. Bam 
Charan (l) as to the meaning of s. 230, I am of opinion that the objection 
of the judgment-debtors, appellants in this case, based upon that section 
cannot prevail. 


On the 7th of December 1887 the decree-holder applied to have the 
property which is the subject of dispute sold in execution of his decree, 
and the Court by its order dated the 23rd of December 1887 granted that 
application. A suit having been instituted to contest the right of the 
decree-holder to bring the property to sale, the Court by its order dated 
the 19th of January 1888, postponed the carrying out of its order of the 
23rd of December 1887 until the suit should be decided ; but it never 


cancelled the order granting the application. The suit referred to was 
partly successful. On the 7th of October 1890 the decree-holder 
applied for sale of all the property referred to in the order of the 
23rd of December 1887, save that in regard to which the suit of the 
interveners had been successful. The application was granted on the 
17th of December 1890. After various delays the sale took place on the 
[496] 20th of November 1891, but the sale was set aside by the District 
Judge owing to some irregularity. The decree-holder now moves the 
Court to carry out the sale regularly. Here then we have the case of an 
application to execute granted within the statutory period but not carried 
out owing to causes for which the decree-holder is in no way responsible. 
Under such circumstances I am of opinion that it is no violation of 
s. 230 for the Court now to proceed upon the application which was 
granted by an order passed within time, but which order for no fault of 
the decree-holder and owing to oiroucPstances beyond his control has not 
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yet been carried out. This cannot be said to be granting a fresh applica- 
tion to execute. I do not think it can seriously be contended that the 
meaning of s. 230 is that not only must the application to execute 
be granted within the twelve years, but that all execution proceedings 
following upon tlie grant must be terminated within that period. 

In support of the view that the decree-holder’s petition to proceed 
with the sale is no fresh application. I may refer to the decision in 
Kalyanbhai Dipchand v. Ghanashayr, Lai Jadunathji (l) and Paras Ham 
V. Gardner (2). Subject to the above explanation, I adhere to all that 
I said in Ham Newaz v. Ham Charan. For the reasons set forth above, I 
am of opinion that this appeal should be dismissed with costs. 

In conclusion, 1 would express a hope that the Legislature may see 
its way to amend s. 230 of the Code of Civil Procedure so as to avoid cases 
of hardship to decree-holders such as those referred to above. 

BlenNERHASSEtx, J. — For the reasons stated by my learned 
colleagues 1 concur in holding that the present is not a “ subsequent 
application to execute the same decree ” within the meaning of s. 230 of 
tbe Code of Civil Procedure. An application to execute the decree had 
been made. Certain objections had been raised against the application 
for execution and proceedings under that application were stayed. After 
the disposal of those objections the decree-holder by the present appli- 
cation prayed tlie Court to [497] continue proceedings under the previous 
application. The present application is not barred by s. 230 of the Code 
of Civil Procedure. I concur in tbe order proposed. 

By the Court. 

The order of the Court will be that this appeal is dismissed with 
costs. 

Appeal dismissed. 
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APPELLATE CRIMINAL. 

Before Sir John Edge, Kt., Chief Justice, and Mr. Justice Blennerhassett. 


Queen-Emphess V. Chunisi.'*' [24tfa July, 1896.] 

Act No XLVo/ IPGO {PuHan Penal Code\.^. SOi— Culpable homicide not amounting 
to murder — Grave and sudden provocation. 

A person accused of murder uuder s. 302 of the Indian Penal Code pleaded in 
defence that he had found bis sister having illicit connection with a man named 
Thakuri and bad in a fit of passion killed them both on the spot. Tbe statement 
being accepted was held to be a good plea of grave aod sudden provocation so 
as to reduce the offence to one of culpable homicide not amounting to murder. 

The facts of this case sufliciently appear from the judgment of the 
Court. 

The Public Prosecutor (for whom Hyves), for the Crown. 

The appellant was not represented. 

JUDGMENT. 

Edge. C. J.. and Blennerhassett, J.— The Sessions Judge 
accepted Chunni’s statement, and so do we, that he caught his sister and a 

* Criminal Appeal No. 601 of 189C. 
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1896 man, Thakuri, having illicit connection. In a case of this kind it would 
July 24. have been advisable for the Sessions Judge to recommend the prisoner to 

plead “ not guilty,” so that the evidence, showing what the real offence 

Appel- might come on the record of the Sessions Court. 

LATE Chunni came home at night and found his sister and Thakuriuct 

Criminal, having connection. He heard some rumours about their miscond 
— before, but did not believe them. In his sudden passion he seized upon 
18 A. 497= ^(jandasa with which he killed Thakuri and then he killed his sister. Of 
16 A.W.N. course there is a difference between the [493] provocation which a man 
(1896) 161. i-eceives when he finds another man committing adultery with his 

wife and tlie provocation which he receives when he finds his sister dis- 
honoring his family by having illicit intercourse with a man ; still the latter 
provocation cannot, in common sense and in one’s experience of the world, 
be looked upon as a light one. The law of England is no doubt very strict 
in these matters. 

In our opininon Chunni received very grave and sudden provocation 
that night, and quite sufficient to reduce the case from one of murder to 
one of culpable homicide not amounting to murder. We, under our powers 
of revision, set aside the conviction and sentence under s. 302 of the Indian 
Penal Code : and convicting Chunni under s. 304 of the Indian Penal 
Code, sentence him to five years’ rigorous imprisonment, which will be 
counted from the date of his conviction in the Sessions Court. 

Formally the appeal is dismissed, and it did not lie after a plea of 
guilty, when the sentence passed was the minimum which the law 
allowed. 
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Abatement. 

(1) Of appeal— See Civil Proclduke Code (Act Xiv of i 882), lO a. 2ll. 

{‘2) Of 8Uit-Seo CIVIL PROCEDURE CODE (ACT XIV OF 1882). 17 A. 172. 

Abetment. 

(1) See Letters Patent, i7 a. 498. 

(2) See Penal Code {Act XLV of iSGOi, IG A. 399. 

Account Books. 

See KVTDENCE act {I OF 1872), 18 A. 92. 

Acknowledgment. 

(1) Of debt— See CIVIL PROCEDURE CODE, 1882. 17 A. 108, 

(2) Of part paymeot of decretal mooey— See EIlECUTION OF DECREE. 1C A. 228. 

(3) See Limitation Act iXV of 1977), 18 A. 394. 

1.— Imperial Acts. 

Act XXXII of 1839 (Interest). 

Act No. IV of 1892, ss. 89, 80—Mort(jaqe — Non-conlractual poat diem interest — 
Such interest not part ol the mortgiqt money — Act No XV of 1877, sch. it, 
art. 1 IG— Ltwiirtiton. — Wheo in a suit for sale under ss. S'* and 69 of Act 
No. IV of 1892 a Court all')W3, under Act No. XXXll of 183d, interest 
post diem^ its decree so far as su<^b post diem interest is concerned is not a 
decree for s.ale under g. 89, but is a decree for money winch can bo 
executed in the maouer provided for the execution of simple money 
decrees. 

Art. 116 of ech. ii of .Act No. XV of 1877 applies to a claim to have interest 
allowfd under Act No. XXXII of 1839 in re->pect of the noa payment on 
the due date of the money duo under a regi.^tered moregige deed, if the 
suit is not brought within six veara of the breach of contract. NARINDR.A 
Bahadur Pal v. Khadim Husain, 17 A. 581 (P.B.j = 15 A.w.N. (1895) 
128 

Act XI of I8S7 {Offences against the State). 

See Evidence act (I op 1873), 17 a. 465. 

Act XL of 1858 (Minors). 

See EVIDENCE, 18 A. 478. 

Act XXVIl of I860 (Succession Certificate). 

S 2 -See SUCCESSION CERTIFICATE ACT (VII OF 1889), 16 A. 259- 

Act XX of 1863 (Religious Endowments). 

S. 14 — Bengal Reg. No, XIX of 1810 — Civ. Pro. Code, section 539— 
Trust— Suit to remove trustees of Hindu religious endowment — Jurisdiction 
— Bindu Law— Right of representative of founder of trust to nominate 
trustee. — The ^laharaja of B in 18G2, assigned certain lands situated in 
Bengal for the maintenance of a temple at Chauria in the Gorakhpur dis- 
trict, and appointed certain trustees of the endowment. Those trustees 
dealt with the property in a manner inconsistent with the trust by making 
alienations thereof as if it wore their own private property. In 1893, the 
representative-in-title of the original settlor sued in the Court of the Dis- 
trict Judge of Gorakhpur to have certain alienations made by the said 
trustees set aside and the property restored to its original uses, and for the 
appointment of a new trustee or new trustees in place ot the trustees, 
defendants to the suit. 

Held, that such a suit was rightly brought under section 14 of Act No. XX 
of 1868. and that it was not esi^ential for the application of that Act, that 
the endowment should ever have been taken under the control of the 
Board of Revenue. 

Hefd also that section 539 of the Code of Civil Procedure was not appli- 
cable to the above suit. 
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Act XX of 1863 {Religious Endowments) - {Concluded), PAGE 

Held, also that, there being no special provision in the endowment for the 
appointmenc of trustees, the right of nomination remained vested in the 
founder of the endowment, and that the right to nominate contiiiued to hie 
heirs. SHEORATAN KUNWARI v. RaM PARGASH, 18 A. i27=16A.W.N. 

(1896) 37. ... 868 

Act III of 1867 {Gambling}. 

S. 6—^" Jnsiriiment of gaming" ~ Cowries.— Held that cowriesare not “instru- 
ments of gaming” within the meaning of section 6 of Act No. Ill of 1867. 
QUEEN-EMPRESS V. BHAWANI. 18 A. 23 = 15 A.W.N. (1895) 139 ... 719 

Act I of 1868 {General Clauses Act). 

S. 6— See SUCCESSION CERTIFICATE ACT (VII OP 1889), 16 A. 259. 

Act IV of 1869 {Divorce). 

(1) S. 3, cl. (5)— A/tnnr children— Age of majority — Alimony — Application for re- 

fund oj alimony pmd by mistake after the period during which itwaspnyable 
had expired, — In 1882 a decree for dissolution of marriage between E. M. 
and S. M. was passed by the High Court on the wife’s petition, and the 
husband was ordered to pay alimony for the wife and certain minor 
cb'ldren of the marriage. On the 26tb of August 189d« a petition was 
presented to the Court on behalf of E. M. stating that S. M. had 
married again on the 3rd of August 1895; that one of the children in 
respect of whom alimony was payable had come of age on the 16th of 
April 1895 ; and that another of such children bad married in April 1893. 
and it was prayed that certain sums which had bean paid into Court 
after the respective dales mentioned above as alimony in respect of the 
three persons above referred to might be refunded. Held, that E. M. was 
not entitled to any refund of alimoov, except as to sums, if any, paid 
into Court aftt r the date of the filing of petition for refund and relating 
to a period subsequent to that date, In the matter of the petition of 
E. MORGAN, 18 A. 238=16 A.W.N. (1896) 52 ... 65 

(2) S- 3, (2), ss. 8, 9, 13, 17, 55 — Notification No \20S, dated the 23rd 

September 1814:— Statute 28 Vict.t Cap. XXV, s. 3 — Act No. XIII of 1879 
(Ciiuf Cturts Act, Oudh), s. 27— Act No. XX of 1890 {North-Western 
Provinces and Oudh Act-, s. 42 — Act No XIV of 1*^91 {Oudh Courts Actt, 
s. 8 — Divorce— Appeal — Jurisdiction. — The High Court of Judicature for 
the Nonb-Western Provinces has no jurisdiction to entertain an appeal 
from the decree of a District Judge in Oudh, dismissing a suit for dissolu- 
tion of marriage. PERCY v. PERCY, 18 A. 375=16 A.W.N. 11896) 110... 957 

Act XV of 1872 {Indian Christian PAarriage). 

Ss, 18, 66 — False declaration — Act No. XLV of 1860 {Indian Penal Code), s. 193 
— Maxim Ignorantia juris non excusat." — The maxim ignorantia juris 
non (xcusnt cannot be applied to a declaration, though in fact false, made 
under s. 18 of Act No. XV of 1872. inasmuch as the declaration required by 
that section to be made is a declaration as to the belief only of the person 
making it ; and further, in order to entail the penal consequences provid- 
ed for by 8. 66 of the said Act, each false de'^laration must be made 
” intentionally.” Queen-Empbess v. ROBINSON, 16 A. 212 = 14 A.W.N. 

(18941 49 ... 137 

Act X 011873 {Oaths). 

S, 8 — Oath purporting to affect a third person - Revocation of consent to he bound 
by statement made on oath taken in a particular form.— The plaintiff in 
a civil suit offered to be bound bv the statement which the defendant 
might make on oath holding the arm of his son. The defendant accepted 
the proposal, took ihe required oath, and made a statement which had the 
effect of defeating the plaintiff’s claim. When the defendant came into 
Court to take the oath the plaintiff attempted to revoke his proposal, 
but alleged no further reason than that he did not understand what 
he had intended and did not think the defendant would speak the 
truth. 

Eeld, that the form of oath above indicated ought not, having regard to sec- 
tion 8 of Act NO' X of 1673, to have been administered, but as it had 
been administered and was a form of oath especially binding upon Hindus, 
the statement made upon it should be accepted. 
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Act X of 1873 (Oaths)— {Concluded). 

field also that when one party lo a puit oSersto be bound by the oath of the 
other party, and suoh other party accepts the proposal, the party sooffer* 
iog to be bound should not be allowed to revoke his proposal except upon 
the strongest possible grounds proved to the satisfaction of the Court to bo 
genuine grounds for revoking the proposal. RAM NAUAIN SingH v. BAHU 
SINGH. IS A. 46=15 A.W.N. (1895» 158 

Act Xt o1 1878 (-4r/ns). 

S. 19 Unlawful p')$session of arms — Temporary custody of arms not for use as 
such — The mere temporary possession without a license of arms for pur- 
poses other than their Use as such, as, for instance, whero a servant is 
carrying his master’s gun to a blacksmith for repairs, or where a black- 
smith has a gun left wiih him for repairs, is not an offence within the 
meaning of s. 10 of the Indian Arms Act, 1878. Quehn-EmI’RKSS v 
Tota Ram. 16 A. 276=14 A.W.N. (1894) 82 

Act XVlIt of 1879 {Legal Practitlonersi, 

8. 36.— Sec Letters Patent. 17 A. 498. 

Act y of 1881 (Probate and Administrations 

(1) Will made by a Hindu Probate— Suit by legatee beforetakingoutprobalc— 
Probote not a condition vrectdent to mamlainability of suit.— S wq where 
the Hindu Wills Act. 1870, is in force, it is not obligatory on a person 
claiming under the will of a Hindu lo obtain probate of tbe will before 
instituting his claim. KANHAIVA Lal v. Munni 18 A. 260= 16 A.W N 
(1896) 44 

I2) Ch. V— Letters Pattni, s. \Q— Probate—" Order " — " Deciee"—Civ. Pro. 
Code, SI. '2,591— .ippeal.— An appotl will lie under s. 10 of the Letters 
Patent of the High Court of Julicature fjr the North Western Provinces 
from the judgment of a single Judge of the Court in appeal from an order 
of a District Judge granting probate of a will under Ch. V of Act No. V 
of 1881, and the Bmch hearing such an appeal under s. lOoltheLct- 
lerj Patent is n )t debarred from reconsidering the findings of fact arrived 
at in the judgment under appeal. Umrao Chand v. BINDRABAN CHAND, 
17 A. 475=15 A W.N. (1895) 101 

Act / of 1887 (Genera! Clauses). 

S. 3, cl. (13)— See GiV. PRO. CODE (ACT XIV OF 1882), 17 A. 69. 

Act Xll of 1881 (Bengal, Agra and Assam Civil Courts), 

(1) Ss, 19. 2 1 -Sea CIV. PRO. CODE (ACT XIV OF 1882), 17 A. 69. 

(2) S. 22. cl. 3— See ACT Xtl OF 1831 (AGRA RENT), 16 A. 363. 

(3) S. 37— See PRB EMPTION, 16 A. 344, 

(4) Chapter in —Jurisdiction — Valuation of suit — Valuation V^t by plaintiff in 

plaint —Amount of decree awarded.— The pecuniary jurisdiction of a Civil 
Court on its original or appellate side is. ordinarily speaking, governed by 
the value stated by the plaintiff in his plaint ; and if a suit, having regard 
to the valuation in tbe plaint, is within tbe jurisdiction, such jurisdiction 
is not ousted by the Court finding that a decree for a sum exceeding the 
limit of its pecuniary jurisdiction should be given to the plaintiff. There 
is nothing in Act No. XH of 1887, to confine the sum for which a Civil 
Court may pass a decree to tbe limit of its jurisdiction to entertain a suit 
MADHO Das v. RAMJIPATAK, 16 a. 286 = U A.W.N. (1894) 94 

Act V of 1888 (Inventions and Designs Act). 

Ss. 4, 30 - Invention — Improvement — Combination of known substances to produce 
a known result— Burden of proof. — Held, that a combination, effected by 
placing one known material side by side with another koowu inaiorial not 
involving the exercise of any special inventive power, and coding in a 
result which differed from previous remits only because the materials so 
placed produced an improved article, did not amount to an “invention” as 
defined by Act No. V of 1888. 

Held further, that it is for the person who claims an exclusive privilege under 
the Inventions Act to prove that tbe facts exist which entitle him to the 
privilege claimed. THE ELGIN MILLS COMPANY v. QHE MUIB Millk 
COMPANY, 17 A. 490=15 A.W.N. (1895) 113 
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Act IX of 1890 {Railways). 

S. 12— Contract saving liabilitu of Company for loss of goods carried by it— 
‘ Risk note.' — The coQtract embodied in wbat is commonly koowoi as a 
“ risk note,” i.e., a contract whereby in consideration of goods being carried 
by a Railway Company at a reduced rate the consignor agrees that iho 
Company shall be free of all responsibility for any loss or damage to the 
goods, is a valid and legal contract within the terms of s. 72 of Act No. IX 
of 1890. EAST INDIAN RAILWAY COMPANY v. BUNYAD ALI, 18 A. 42 
= 15 A.W.N. (1895J 150 

Act VI of 1892 {Limitation Act and Civ, Pro. Code, Amendment). 

Ss. 4, 5— See EXECUTION OF DECREE, 17 A. 106. 

II. — N.W.P. and Oudh Acts. 

Act XIX of 1873 (Agra Land Revenue). 

(1) 8. 3, cl. 8— See INTERPRETATION, 13 A. 388. 

(2) S. 62— See PRE-EMPTION, 17 A. 447, 

(3) S. 77 — Landholder a)id tenant — Deterrnination of rent — Suit for arrears of 

rent as so determined for a period prior to suck determination.— An order 
of a Settlement Officer under s. 77 of Act No. XIX of 1873 determining 
rent is a purely prospective order and will not entitle the landlord to sue 
his tenant for rent at the rate fixed thereby for any period antecedent to 
the 1st of July next following the date of such order. Debi SINGH v. 
JHANNO KUAR, 16 A. 209 = 14 A.W.N. (1894) 22 

(4) Ss. Ill, 114, 214, 2\^— Decision of question of title by a Court of Revenue, 

ej^eci of such decision when ex p^rte— Appeal— Objeciimi filed after time 
limited by Court but before action taken under s. 113. — Held, that the pro- 
visions of ss. 214 and 219 of Act No. XIX of 1873 do not apply to an ex 
parte decision of a question of title by a Court of Revenue acting under 
6. 113 of the said Act. 

Held, also that a Court of Revenue acting under s. 113 of Act No. XIX of 
1873. was not precluded from dealing with an objection brought before it 
merely by reason of such objection uot having been filed within the time 
limited by the Court for filing objections, the Court not having up to that 
time taken any action under s. 113 of the said Act. TULSI PRAS.AD v. 
MaTRU MaL, 18 A. 210-= 16 A.W.N. (1896) 30 

(5) Ss. 113, 114— See CIVIL PROCEDURE CODE (ACT XIV OF 1882), 16 A. 46i; 

18 A. 69. 

(6) Ss. 222 to 231 — Arbitration— Award by one arbitrator only, effect of such 

award and of the decision of the Settlement Officer thereon. — The provisions 
of ss. 222 to 231 of Act No. XIX of 1873 contemplate that the award 
therein dealt with should be an award made by more arbitrators than one. 
Where therefore a Settlement Officer had delivered a decision under 
B. 230 upon what purported to be an award by one arbitrator only, it was 
held that such so-called award and the decision thereon of the Settlement 
Officer would not prevent the matters dealt with therein being reopened 
in a civil suit. PARSIDH RAI v. RAJI NAIN RaI, 18 A. 172 = 16 A.W.N. 
(1896) 14 

(7) S. 241— See CIVIL AND REVENUE COURTS, 18 A. 340. 

(8) 8. 257— See PRE-EMPTION, 17 A. 226. 

Act XII of 1881 {Agra Rent). 

(1) See Landlord and Tenant, 18 A. 440. 

(2) S. 7 — Ex-proprietary tenant— Ex-proprietary tenancy arising on sale of part 

of the zamindar's share. — In order that the provisions of s. 7 of Act 
No. XIX of 1881 may come into operation, it is not necessary that the 
zamindar should lose or part with his proprietary rights in respect of the 
whole of his interest in the mahal. BhAWANI PRASAD v. GHULAM 
Muhammad. 18 A. 121 = 16 A.W.N. (1896) 12 

Q^q-^Usufructuary mortgage of zamindari including sit — Losing or parting 
with proprietary right in a mahal— Ex-proprietary tenant. — A zamindar 
who makes a usufructuary mortgage of his zamindnri including his sir 
land does uot 8o‘'loBoor part with bis proprietary rights ” within the 
meaning of s. 7 of Act No. Xllof 1881, as to become an ex-proprietary 
tenant of his sir land. MADHO BhartBI v. BarTI SINGH, 16 A. 337 
(F.B.) = 14 A.W.N. (1894) 160 
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Act XU 1881 (Agra Rent)— {Continued). 

(4) —O^upancy-ienant-^' Simple mortgage by occupancy- tenant — Surrender 
of holding by heir.^ of viorOjagor — Suit on mortgage^ sak. and purchase by 
mortgagee— Subsequent sutt by zemindar for recovery of occupancy Yielding 
—k, ao occupancy-tenant, lo whom the secotid and third paragraphs of 
s. 9 of Act No. XII of 1881 applied, gave a simple mortgage of his occu- 
pancy holding to one 8. Daring the continuance of the naortgage, A died, 
and his sons surrendered the occupanoy-holding to the zemindar. S then 
brought a suit for sale on his mortgage, obtained a decree, had the mort- 
gaged property sold and purchased it himself. On suit by thezamindar, 
who had not been made a party to any of the previous proceedings, 
against S. for recovery of the bolding, it was }ield that 8. took nothing 
by his purchase under the decree obtained as above described and that the 
zamindarwas entitled to recover. SUKHU v. TAFAZZUL HuS\IN KHAN 
16 A. 393 = 14 A.W.N. (1894) 130 

(5) S. ^—Occupancy tenant— Succession— Collateral-Sharer in cultivation.— 

Where a collateral relitive claims to be entitled to succeed to an occu- 
pancy-bolding on the death of the occupancy-tenant without direct heirs 
it is incumbent on him to prove, both that ho is the heir according to the 
law lo which he is subject, and also that he shared in the cultivation of the 
occupancy-holding during the lifetime of the deceased occupancy-tenant. 
But non sequitur that if there is <a more remote collateral who was a 
sharer in the cultivation of the occupancy-holding, he is entitled to suc- 
ceed in preference to a ne.arer collateral who did not so share in the culti- 
vation. SHANKAK LAL v. DALIP SINGH, 17 A. 33 = 14 A.W.N. (1894) 19-1. 

(C) S. 31 — Landlord and tenant— Occupancy tenant — Lease of occupancy holding 
— Relinquishment of holding pending, term of lease- — Where in occupancy 
tenant grants a lease of lauds forming part of bis occupancy holding for a 
term of years he cannot during the subsistence of such term relinquish 
bis holding to the zamindar so as to put an end to his lessee’s rights under 
the lease. BadhI Phasad v. SHKODHIAN, 18 A. 354 = 16 A.W.N. fl896) 
109 

(7) S. 34, cl. {a)— Act No. IX of 1872. «. 73 — Thekadar— Liability of 

defaulting thekadar to pay intered.— ['\ie tn n-i.ppUoation of clause {a) 
of section 34 of Act No. XII of 1881 to a " thekadar " does not exempt the 
thekadar from his liability under section 73 of Act No. IX of 1872. Hence 
where a thekadar makes default in payment of his rent he is liable to be 
charged with interest on the sums due up to the date of payment 

Ghanshiam Singh v. Daul.at Singh, is a. 240 = i6 A.W.N. (1896) 55. 

(8) Ss. 36, 39, 95 (c), 96 (/O—See CIVIL AND REVENUE COURTS, 10 A, 270. 

(9) S. 93 — Suif by recorded co-sharer for recorded share of profits— Adverse 

possession.— The mere circumstance that a co-sharer’s name is recorded 
in the Revenue papers will notpreventa suit by him for hi.s share of profits 
being barred by limitation if in fact he has received no profits for more 
than twelve years prior to such suit. Muhammad Husain v. Badri 
PRASAD, 17 A. 423 = 16 A.W.N. (1895) 88 

(10) Ss, 93 (6), 94— Suit for asettlemeiU of accounts — Suit for a share in the pro- 

fits of a mahal — Limitation.— VL\i\i reference to the periods of limitation 
presoribed by s. 94 of Act No. XII of 1661, a suit for a share of the pro- 
fits of a mahal does not becomes suit for a settlement of accounts, because 
in order that a Court may give tbe plaintiff a decree it is necessary for the 
Court to settle disputed items of credit and debit : but where the main 
objeot of tbe suit is to obtain a settlement of accounts between the plain- 
tiff, recorded co-sharer, and the lambardar, or between such plaintiff and 
one or more or all of the co-sharers in tbe village, although the ulterior 
object of obtaining such statement of accounts may be that the plaintiff 
may obtain a decree for a share, if any, of the profits due to him, then 
the suit must bo regarded as a suit for a settlement of accounts to which 
ft period of one year's limitation applies. ROBAN v. JWALA PRASAD 
16 A. 333 |F.B.) = 14 A.W.N. (1894) 118 

111) Ss. 93 (7t),64 — Suit byarecorded co-sharer for recorded share of profits Suit 

for a settlement of accounts — Limitation. — Where one collecting co-sharer in 
a mahal sued other collecting co-sharers, not being lambardars of the mahal 
for a refund of profits which the plaintiff alleged the defendants to have 
collected over and above the shares which they were entitled to collect. Beld 
by Tyrrell ekud A'nox, /J., that this was not a suit byarecorded co-sbarer for 
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Act Xli of 1881 {Agra Rent ) — {Concluded). 

a recorded share of the profits of a mahal withio the meaning of the former 
porlioD of 8. 93, cl. (A) of Act No. Xll of 1861, but was a suit for a settle* 
meot of accounts within the meaning of the latter portion of the same 
clause ; and, that, such being the case, the period of limitation applicable 
was that prescribed by the third paragraph of f>. 94 of the above-mentioned 
Act. Per Buikitt, J., contra. “The suit” * * "may be considered to be 
a suit for profits within the meaning of the opening words of s. 93 (^) 
of the Rent Act, and cannot be considered to be a suit for 'a settlement of 
accounts' within the meaning of the concluding words of that clause." 
Tndo V. INDO, 16 A. 28 |F.B.) = 13 A.W.N. (1893) 214 

(12) Ss. 93, 206, 207, 20B~ Act XU of 1887 {Bengal Civil Courts Act), s. 22, cl. 3 

— Transfer of appeal in a Rent Court suit from the District judge to the 
Subordinate Judge — Powers exercisable by the Subordinate Judge. — Clause 
(3) of s. 22 of Act XII of 1887, makes ss. 206, 207 and 208 of Act No. XII 
of 1881 applicable to appeals in suits within s. 93 of Act No. XII of 1681 
when such appeals have been transferred under s. 22 of Act No. XII of 
1687 by a District Judge to a Subordinate Judge and are being heard by 
such Subordinate Judge. BABU NaNDAN PRASAD v. CHANQUB, 16 A. 
363 (F.B.) = 14 A.W.N. (1894) 113 

(13) S. 95 (a) -See CIVIL AND REVENUE COURTS, 18 A. 340. 

(14) S. 189 — Appeal — Landholder and tenant — Rent payable by tenant — Rate of 

— The criterion to be used in deciding whether an apptal lies under 
s. 189 of Act No. XII of 1881 is whether the decision would merely afieot a 
particular year, or whether it would supply a plea of res judicata, if not 
appealed against for all succeeding years in which the landlord and tenant 
stood in the same relation as when the suit was brought. MOHIB ALI 
KHAN V. F. S. Martin, 16 a. 51 = 13 A.W.N. (1693) 204 

(15) S. 189 — Appeal^ Suit to recover orrears of revenue. — The term ‘‘rent,” as 

used in section 189 of Act No. XII of 1861, cannot be extended so as to 
include revenue. 

Hence where a plaintiff sued to recover arrears of revenue alleged to be pay- 
able to the plaintifi by the defendants under an agreement, the defendants 
being admitted to be inferior proprietors of the land in respect of which 
the revenue claimed was payable, it was held that no appeal lay to the 
District Judge under section 189 of Act No. XII of 1881. TiLAKDHARI RAI 
V. SOOHRA BIBI, 18 A. 302 = 16 A W.N- (1896) 71 

(16) S. 189 — Appeal— Rent payable by the tenant not in tssM« in the appeal.— 

Under section 189 of Act No. XII of 1681, an appeal lies in a suit under 
section 93 of the Act, where the rent payable by the tenant has been a 
matter in issue and has been determined. It is not necessary that the 
rent payable by the tenant should be a matter in issue in the appeal. 
SARJU PRASAD V. Haidar Khan, 18A 463 = 16 A.W.N. (1896) 148 ... 

(17) Ss. 190, 191— See CIVIL PROCEDURE CODE (XIV of 1882). 16 A. 375. 

Act XX of t890 (N. W.P. and Oudh). 

8. 42-8ee ACT IV OP 1869 (DIVORCE), 18 A. 375. 

Act XIII of 1879 {Civil Courts, Oudh). 

8. 27— See ACT IV of 1869 (DIVORCE), 18 A. 375. 

Act XIV of 1891 {Oudh Courts). 

S. 8— See ACT IV OP 1869 (DIVORCE) 18 A. 376. 

Actionable Claim. 

See Transfer op Property Act (IV of 1802), 16 A, 313, 315 ; 18 A. 266. 

Adverse Possession, 

(1) Bee ACT XII OP 1881 (AGRA RENT), 17 A. 428. 

(2) See MORTGAGE (USUFRUCTUARY), 16 A. 254. 

A ffray. 

See PENAL CODE (ACT XLV OP 1860), 17 A. 166. 

Agricultural Year. 

See INTERPRETATION, 18 A. 388. 
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A Umony. 

See ACT IV OP 1869 (DIVORCE), 18 A. 238. 

Ameadment. 

See CIVIL Procedure Code (act XIV of 1882). 18 A. 396. 

Annuity. 

(1) Maintenntiee— Enforcement of decree for maintenance— Limitation.— 

a decree in a suit for mainteoance gave the plaintiffs a right to recover 
mainfenance for the year previous to the suit and also declared their right 
to inaiiitenaaoe in future, but omitted to specify any precise date on which 
such maintenance should beciine payable i—HeW that such decree was 
one which could bo enforced from time to time by suit. i(AM DIAL v. 
INDAR KUAR. 16 A. 179*14 A.VV.N. (1894) 17 

(2) See Limitation act (XV op 1877). 16 A. 189. 

Appeal. 

(1) See ACT IV OP 1869 (DIVORCE), 18 A. 375. 

(2) See ACT XIX OF 1873 (AGRA LAND REVENUE), 18 A. 210. 

(3) See ACT V OF 1881 (PROBATE AND ADMINISTRATION), 17 A. 475. 

(4) See ACT XII OP 1881 (AGRA Rent), 16 A. 51 ; 18 A. 302. 

(6) See Civil Procedure Code (Act XIV of 1882), ic A. 19, 129, 210 
234. 252, 443; 17 A. 97. 172, 286. 518 ; 18 A. 19, 36, 44. 80, 10). 199, 
414, 422, 481. 

(6) See ACT VI OF 1882 (COMPANIES), 18 A. 215. 

(7) See Court Pees act (VII op 1870), 17 A. 238. 

(8) See CRIMINAL PROCEDURE CODE (ACT X OP 1882), 17 A. 51, 241 ; 18 A 

301. 

(9) Sec EXECUTION OF DECREE, 17 A. 243, 245. 

(10) See LAND ACQUISITION ACT (X OP 1870), 17 A. 573. 

(11) See Letters Patent, 17 A. 4.38. 

(12) See Mortgage (Rede.\iption). 18 a. 455. 

(13) See Practice, 17 a. 280. 

(14) See Pre-emption, 10 a. 12G. 

(16) See Procedure, i8 a. 332. 

(16) See Transfer of Property act (IV op 1882) 18 a. i09, 

.Appeal {Privy Council}. 

See Civil Procedure code (act XIV of 1882), 16 A. 274 ; 17 a. 518 ; I8 
a. 196. 

Appearance. 

See Civil Procedure Code (act xiv op 1882), 18 a. 241. 

Application. 

For leave to sue in forma pauperis — See CIVIL PROCEDURE CODE (ACT XIV 
OF 1882), 17 A. 526. 

Arbitration, 

(1) See ACT XIX OF 1873 (AGRA LAND REVENUE), 18 A. 172. 

(2) See Civil procedure Code (act XIV op i882), 16 a. 23i : 17 a. 21. 

(3) See HINDU LAW (JOINT Family), 1C A. 231. 

Arrest, 

See Penal Code (act XLV of i860), 18 a. 246. 

Assignment. 

Of decree. See EXECUTION OF DECREE, 16 A. 228. 

Attachment. 

(1) See CIVIL PROCEDURE CODE (ACT XIV OP 1882), 16 A. 186, 286 ; 17 A. 

82. 162. 198. 

(2) See Execution of Decree, 16 a. 228 ; I 8 A. 469. 

Attempt, 

See Penal Code (Act XLV of i860), 17 A. 120. 123, 409. 
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A uditor. PAtjE 

See Companies Act (Vi of 1882), 18 A. 12. 

A w&rd. 

(1) See ACT XIX OP 1873 (AGRA LAND REVENUE), 18 A. 172. 

(2) See CIVIL PROCEDURE Code (Act XLV op 1882), 16 A. 231 ; 18 A. 414, 

422. 

Benamldar. 

(1) Suit by benamidar on title for possession of immoveable property^Right of be- 

namidar to sue in his own na^ne , — A benamidar suing for the recovery of 
immoveable property on title, can sue in his own name, and when such a 
suit is instituted by a benamidar it must be held to have been instituted 
with the consent and approval of the beneficiary, against whom any ad- 
verse decision on the tide set up will take effect as a res judicata. NanD 
KISHORE LAL V. AHMAD ATA, 18 A. 69 = 15 A.W.N. (1895) 160 ... 751 

(2) See CIVIL PROCEDURE CODE (ACT XIV OF 1882), 18 A. 461. 

Bond. 

See STAMP ACT (I OF 1879), 17 A. 211. 

Burden of Proof. 

(1) Rxecution of decree^Civ. Pro. Code, ss. 278, ^Objections to attach- 

ment— Objectionf! disallowed — Regular suit. — In proceedings under 
s. 278 of the Code of Civil Procedure the objector pleaded that the 
property sought to be attached was bis by virtue of a certain registered 
sale-deed. This objection was disallowed on the finding that the deed 
retied upon was fictitious. The objector then brought a separate suit to 
have the property declared not liable to be taken in execution ; but he did 
not file the sale-deed in question or account for its non-production. 

Held that under the oircum^tanoes of the case it was in this instance for 
the plaintiff to prove that the deed he relied on was not fraudulent and 
collusive, as had been found in the previous proceedings. Ram NATH v. 
BINDRABAN. 18 A. 369 = 16 A.W.N. (1896) 106 ... 962 

(2) Mortgage deed — Recitals in instrument—Act No. Ill of 1877, ss. 59, 60 — 

In a suit brought by a mortgagee upon a mortgage by condi- 
tional sale for payment of the mortgage-debt or in default for foreclosure, 
one of the defendants, not being one of the original mortgagees, but a 
purchaser at auction sale under a Rent Court decree, resisted the suit 
and put the plaintiff to proof on the document under which he claimed. 

Hefd that the mere production of the deed of mortgage which had been 
thus questioned and the fact that that deed of mortgage contained an 
endorsement certificate by the Registrar in the usual manner under 
s. 59 of Act No. Ill of 1877 were not sufficient to shift the burden of proof 
on to the defendants. 

Recitals In an instrument may be conclusive and are always evidence against 
the parties who make them, but they are not evidence against third 
patties. Manohab Singh v. Sumirta Kuar, 17 A. 428 = 16 A-W.N. 

(1896) 93 ... 597 

(3) See Hindu LAW (JOINT Family), 18 A. 90. 

(4) See Muhammadan Law (Dower), 17 A. 93. 

Cause of Action. 

(1) Definition of — Misjoinder of causes of action— Civ. Pro. Code, ss. 31, 46, 

53. — The term 'cause of action* as used in ss. 31 and 45 of the 
Code of Civil Procedure is there used in the same sense as it is used in 
English law, i.e., aoause of action means every fact which it would be 
necessary for the plaintiff to prove, if traversed, in order to support bis 
right to the judgment of the Court. It does not comprise every piece of 
evidence which is necessary to prove each fact but every fact which is 
necessary to be proved. 

Where three plaintiffs brought a joint suit for the possession of immoveable 
property, in which two of them were olaiming half the property under a 
title by inheritance, and the third was claiming the other half of the pro- 
perty in virtue of a sale thereof to him by the first two plaintiffs, held that 
the suit BO framed was bad ’(or misjoinder of causes of action, and that the 

104G 



GENERAL INDEX. 


Cmuae of Action -{Concluded). Page 

piaiot should bo loturnod, that the plaintiils DQl^^htcioct which of them 
should proceed with the suit. SALIMA Bllil v. SUBIKil MUHAMMAD, 

18 A. 131 = 16 A. W.N. (1896) 2 

(2) Misjoinder of causes of action and of parties — Civil Procedure Code, s. 53.— 

Held that several creditors, to each of whom separate debts were owiog 
by the same debtor, could not sue jointly for the avoidance of a deed of 
gift executed by the debtor, which deed was alleged to have been made 
fraudulently with intent to defeat or delay the executaut's creditors, the 
cause of action of each separate creditor not being the same as that of the 
others. RA.J.JO KUAR v. DERI Dial, 18 A. 432=16 A. W.N. (1896) 139. 

(3) Misjoinder of— Suit by one plaintiff claiming by inheritance and another 

claiming as assignee from the Jirst—Civ. Pro. Code, ss. 31, 45. 53.— Where 
two plaintiffs joined in a suit for the recovery of immoveable property, 
the one claiming a title by inheritance and the other a title by assignment 
from the first plaintiff, it was held that the suit was bad for misjoinder of 
causes of action. Rahim BakhsH v. AMIRAN Bibi, 18 A. 219=16 A.W. 

N. (1896) 33 

(4) Plaintiff confined to cause 0/ action set out in his plaint — Burden of proof — 

Ctyif J*rocedure Code, s. 60 — Plaint, contents of.— A plaintiff is only 
entitled to succeed upon the cause of action alleged by him in his plaint 
So where plaintifis came into Court alleging a mortgage of the year 1654 
made by their predecessor in title in favour of the defendant and seeking 
to redeem the mortgage of 1854, and it was found that the plaintiffs bad 
failo.1 to prove the mortgage of 1854, it was held that the plaintiffs were 
not entitled in that suit to a decree for redemption of other mortgages 
which might be found to subsist between tbe parties, but which formed 
no p;irt of tho cause of action upon which the plaintiffs came into Court. 

8HEO PRASAD V. L.ALIT KUAR, 18 A. 403 = 16 A. W.N. (1806) 132 

(5) See CIVIL PROCEDURE CODE (ACT XIV OF 1882), 16 A. 165, 279; 17 A. 

533 ; 18 A. 233, 256. 

(6) S30 Transkp:r of Property act (IV of 1882), 18 A. 3-25. 

Ceritftcate. 

(1) 836 Evidence, 18 A. 478. 

(2) See SUCCESSION CERTIFICATE ACT (VII OF 1889), 16 A. 21 ; 18 A. 34. 

Circular Order. 

of Board of Revenue, N.W.P. and Oudb. See PRE-EMPTION, 16 A. 40. 

Civil and Revenue Courts. 

(1) Jurisdiction — Act No. Xfl o/ 1881, ss. 36, 39, 95 (c), 96 (6) — SuitinaCivit 

Court for a declaration on a question of title decided by a Court of Revenue 
under s. 39 of Act No. XII of 1881 — Res-judicata. — The defendants served 
a notice of ejectment under section 36 of Act No. XII of 1861 on the 
plaintiffs, alleging the plaintiffs to bo their sub-tenants and themselves 
to be tenants with a right of occupancy. The plaintiffs objected that 
they, and not tbe defeodaots. were tbe tenants in chief of the land in 
question. This objection wa^ decided, under s. 39 of the said Act, by a 
Court of Revenue adversely to tbe plaintiffs. The plaintiffs thereupon 
sued in a Civil Court for a declaration that they were tenants with a right 
of occupancy and for maintenance of possession. 

Held that, inasmuch as section 96 (5) of Act No. Xll of 1861 gave to a deci- 
sion of a Court of Revenue under seotion 39 Che effect of a judgment of a 
Civil Court, the bearing of the plaintiffs* present suit by a Civil Court was 
barred. 

The principle of the decision in Tirapat Ojha v. Ham Raian Kuxr affirmed. 

Tho jurisdiolion of Civil Courts and Courts of Revenue in tbe North-Western 
Provinces considered. SHEONAR.AIN R.AI v. PARMESHAR Rai, 18 A. 

270 (P.B.) = 16 A. W.N. (1896) 59 

(2) Jurisdiction — for maintenance of possession as Unatils at fized ralis—Act 

No. XII of 1881. s. 95 (a)— Act No. XIX of 1873, s. 241.— The plaintiffs 
sued in a Civil Court alleging that they were tenants atfixol rates of a 
cultivatory holding and that as the settlomenC the settlement officer bad 
entered the defendants in the village papers as tbe tenants at fixed rates 
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and the plaintiffs merely as mortgagees, and they asked for a decree for 
maintenance of possession “ invalidating the proceeding of filling up the 
columns at the recent settlement.” 

fleW by the Full Bench (Banerji, 3 . , dubitante) that the suit so framed 
was not within the cognisance of a Civil Court. Ajudhia RAI v. 
PARMESHAR RaI. 18 A. 340 = 16 AAV.N. (1896) 95 ... 933 

(3) See JURISDICTION, 16 A. 325. 

Civil Procedure Code {Act X of t877f. 

S. 39 -See CIVIL PROCEDURE Code (Act XIV of 1882), 16 A. 240. 

Civil Procedure Code {Act XIV of 1882), 

(1) Ss. 1, 2, 19, 24 -Sqo Jurisdiction, 17 A. 433. 

(2) Ss. 2, 591— See ACT V OF 1881 (PROBATE AND ADMINISTRATION), 17 A. 

475. 

(3) S. 13— Ris juiicata — “ Court of jurisdiction covipetent to try such subsequent 

suit." — The words " a Court of jurisdiction competent to try,” as used in 
s. 13 of the Code of Civil Procedure, mean a Court having jurisdiction 
not only as to the nature but also as to the amount of the suit. BHEIKH 
Hassu V. Ram Kumar Singh, 16 a. 183 = 14 a.W.N. (I894i 18 ... ii8 

(4) S. 13 — Res judicata— “ Courf of jurisdicUon competent to try the suit in 

tvhich such issue has been subsequently raised" — Act XIX of 1873 {N.W- 
P. Land Revenue Act), ss. 113, ll4. — One H. S. mortgaged in 1864, by 
two mortgages of the sam^ date, certain immoveable property to one 
A- S. In 1877 A. 8. applied for foreclosure of these mortgages and obtained 
an order under s. 8of Uegulation XXVil of 1806, but these proceedings 
were, it was alleged, never brought to a bgal conclusion. Subsequently, 
the mortgagoo applied in a Court of Revenue for partition in his favour of 
the mortgaged property. Toe mortgagor resisicl that application on the 
ground that the foreclosure proceedings had not been completed ; but the 
(3ourt. acting undjr ss. 113 and 114 of Act No. XIX of 1673, overruled 
that objection and granted partition in favour of the mortgagee. In 1892 
the mortgagor sued the representatives of the original mortgagee in a 
Civil Court for redemption of the mortgages of 1864 The defendants 
resisted the suit principtlly on the plea that s. 13 of Act No. XIV of 1882 
applic i and was a bar to toe suit ; but no plea of res judicata outside s. 13 
was raised. The plaintiff’s suit was dismissed as barred by the priuciple 
of res judicata. The plaintiff appealed. 

Bell by Tyrrell. J,, that, the Court of Revenue being incompetent to deter- 
mine the suit in which the issue whether the mortgage bad been fore- 
closed or not was subsequen^ly raisel. s. 13 of Act No. XIV of 1882 did 
not apply, and no ple» ot res judicata outside s. 13 could be entertained, 
inaemueb as no such plea had been put forward in the Court below or iu 
the High Court. 

Per Burkitt, J., contra- The provisions of s. 13 of Act No. XIV of 1832 are 
not exhaustive, and, the plaintiff not having appealed therefrom, the 
decision of the Court of Revenue must be held, upon the principle of res 
judicata, to be a bar to the present suit. Har OHARAN SinoH v. HAR 
Shankar Sings and others, 16 a, 464 = i4 a.W.N. (1894) 137 ... 30i 

(5) S. 13 — Res judicata—” Court of jurisdiction cotnpetent to try the suit in which 

such issue has been subsequently raised" -’Act No. XIX of 1873, ss. 113, 

114.— 'Where a Court of HoveDUe, acting under s. 113 of Act No. XIX of 
1873, has decided a question of title or of proprietary right, suob decision, 
being the decision of '* a Court of Civil Judicature of first instance,” will 
operate as res judicala in a subsequent civil suit in which the same ques- 
tion is being litigated. HAli CHARAN SINGH v. HAR SHANKAR SiNGH, 

18 A. 59 = 16 A.W.N. (1095) 1C4 ... 716 

(6) S. 13— Res ju lioata — Folding in judgment not embodied in decree and fiol 

essential to the making of the decree as framed -Act No. I of 1877 {Specific 
Relief Act), s. 42. — A finding in a judgment to operate as res judicata, the 
Court being a Court of jurisdiction competent to try ths subsequent suit, 
must bo material and necossary to support the precise and particular 
ground or grounds on which the decree or some operative part of it was 
made, otherwise the finding must bo considered either as .superseded by 
the decree, eras entirely immaterial, or as no more than incidental and 
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subsidlarj to the main question in the suit, although in the Utter case the 
Bnd.ng may have been necessary to the dedsion of the suit. “ 

Operate as res judicata need not have been the sola 
which the decree was made, bub it must have been a 
thl! ?v, r ? »ece.s3ary finding of fact, material and necessary in thLenso 

Ind cnnM been found as it was found in thV judgment 

and could not have been found otherwise, for the decree as it wA’ 

Further if thoro wore two Qndmgs of fact, either of which would justify 
m law the m iking of the decree which was made, that one of such two 
findings of fact which should in the logical sequence of necessary issues 
ha\o been first found, and the finding of which would have rendered the 
other of such two findings unnecessary for the making of the decrei which 
was maae, is the finding which can operate as res judicata. 

A matter cinnot bo saM to be “directly and substantially in issue "within 

the meaning of the first paragraph of s. l.i of Act No. XIV of 1832 unless 

to ?t Thl frl’^' becomes, miterial for the decision of the suit to find as 

^ ; ^ Act No. xrV of 1882 on 

which at that stage of the suit the right decision of the case appears to 

depend do?s not of it?elf make the matter to which such issues relate 

whpTth *33ue " within the meaning of s. 13. although 

when the finding upon any one or more of the issues is sufficient for the 

decision of the suit, it may be desirable that the Court should state in its 

judgment Its finding or decision upon each separate issue which it had 

a8?5M7 V. R..OBU Nath. 17 A. 174 = 15 a 

(7) S. 13-Res judicata— Parfies to subsequent suit arrayed on ilie same side al 

co-^fendants m previous suit. an adjudication between the defend 
ants 13 necessary to give the appropriate relief to the plaintiff there 
must be such an adjudication, and in such a case the adjudication’will be 
res judicata between the defendants as well as between the plaintifl and 
the defendants. But for this effect to arise there must be a conflict of 
iDteresta amongst the defendants and a judgment defining the real riahta 
and obligations of the defendants inter se. Without necessity the iude 
mont will not be res judicata amongst the defendants. AHMAD tAr i f 
Naiamat IvHA^, IS .A. G5=ti A.W.N. (IS95J 15G v. 

(8) Civil Procedure Code. S8. 13. 562-Re.s judicata— Remand— 

tn appeal from order of remand dismissing appeal from decree in the suit 
—It IS competent ta a High Court in an appeal from an order of remantl 
under s. 562 of the Code of Civil Procedure to pass a decree dismissing 
the appeal preferred to the lower Court from the decree in the snlf 
HASAN ALl V. SIRA.J HuSAIN. 16 A. 252 = 14 A.W.N. (1894) 64 

(9) Ss. 16. 19, Jurisdiction-Joinder of cause of action—Suit for recoverl 

of possession of immoveable property within the territorial iurisdicfton nf 
different Courts.— \Whero certain plaintiffs claimed possession of senaratA 
portions of land situated in two different districts on the same title aeain«t 
the same defendants alleging a dispossession on one day from part of thfl 
property claimed in district A and from the whole in district B and on 

another day from the rest of the property in district A : Refd that the 
plaintiffs could bring one suit for recovery of the whole property in both 
districts and that such suit svas properly brought in a Court in district 
A. HARCHANDAR SINOH V. LAL BAHADUR SlNGH 16 A 3RQ = \a 
A.W.N. (1894) 119 ■ 

8- n— Jurisdiction— Muhammadan law — Dower — Suit for recoven n/ 
dower debt from the [assets of a deceased Muhammadan —A suit for th 
recovery of a dower debt from the assets of a deceased Muhammadan baimT 
a suit on a contract is subjeot to the provisions as to jurisdiction 
ed in 8. l?of the Code of Civil Procedure, 1882. BHANKAR D?Ar v‘ 
Muhammad Mujtaba Khan, 18 a. 400 = io a.w.n. (1896) 115 ' 

(11) Ss. 28. 31, 52, 373, 578 -iftsyoimier 0/ parlies and of causes of aetin» 
Meaning of “cause of aclion^-Oiv. Pro. Coda.-Where a 
Blloging himself to be entitled on the death of a Hindu widow to the*^oo3eef 
Sion ofcerta.n immovoable property upou the death of suoh widow brouohi 
a joint suit against three sets of defendants, being persons to whom the 
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widow ia her lifetime bad by separate alienations transferred separate por- 
tions of the property claimed . Beld, mat such suit was bad for misjoinder 
of both parties and causes of action, and that s. 578 of the Code of Civil 
Procedure could not ho applied to cure tbe defect : but the plaintiff was 
allowed on terms to withdraw bis suit as against two out of three sets of 
defendants with liberty to bring a fresh suit on the same cause of action. 

GANESHI LALv. KHAIRATISINGH, 16A. 279=li A.W-N. (1894) 82 ... 181 

(12) S. 32 — eirray of parties in a suit-- Improper addition of a defendant, — An 

order for sale was made in execution of a decree. A party claiming tbe 
property objected. His objection wa< overrule! by the Cjurt of first in- 
stance. Ho appealed to the High Court. The High Court held that the 
property ordered to be sold was not the property include! in the mortgage 
on which tho decree for sale was made and was not property which could 
bo sold under that decree. lathe meantime the sale had taken place. 
Thereupon the owner of the property, which the High Court had held on 
appeal was not saleable, brought a suit and mad ) the decraii h dders and 
auction-purchaser parties to it, and claimed as against them bis property. 

Beld that it was not competent to the Court acting under s. 32 of the 
Code of Civil Procedure to introduce into this suit as a defendant a person 
who claimed tbe property in suit by a title quite distinct from that under 
which any of the parties to the suit claimed. KaLIAN Rai v. RaM 
RaTAN, 18 A. 306 = 16 A.W.N. (1896) 72 ... 910 

(13) S- 32— Bewouu/ of name of defendant from record— Such order not to be 

made after the first hearing. — An order striking the name of a defendant 
off tbe record of a suit cannot be made undar s. 31 of the Code of Civil 
Procedure at a period subsequent to the first bearing of the suit. ABBASI 
BEQAM V. IMDADIJAN, 18 A. 53=15 A.W.N. (1895) 156 ... 741 

(14) S. 32— See PROCEDURE, 10 A. 332. 

(15) Ss. 36, 31— Bengal Regulation No. XXVII of 1814, ss 13, 21 — Act No. VIII 

of 1859, ss. 16, 17 and 18-Acl No. XK of 1865-4d No. X of 1877, 
s, 39 — Vakalatnamah—Vakalalnamah authorizing pleader to present an 
appeal signed by person having only a verbal authority from the appellant 
to do so.— Under the provisions of Act XIV of 1882 the appointment of a 
pleader to make or do any appearance, application or act in or to a Civil 
Court must be in writing, and that writing must be executed by tbe party 
or by a person acting on bis behalf and acting under the authority of a 
general power of attorney or mukhtarnamah, unless the person making 
tbe appointment is the '* recosnized agent" of the party within tbe de- 
finition of s. 37 of Act No. XIV of 1882. BaDRI PraSAD v. BhagWATI 
DHAR, 16 A. 240 (F.B.) = 14 A.W.N. ('894) 62 ... 156 

(16) S. i3— "Cause of action”— Execution of decree — Ctn. Pro. Code, ss. 278, 

280, 283 — Intervener claitning attached property by two separate titles — 

Single order raisinp attachment — Two suits by judgment-creditors 
for declaration of their right to attach— Civ. Pro, Code, s. 58— Order 
of filing of suits.— K plaintifi’s cause of action consists of every fact which 
it would be necessary for the plaintifi to prove, if traversed, in order to 
support bis right to tbe judgment of the Court. It does not comprise 
every piece of evidence which is necessary to prove such fact, but every 
fact which is necessary to be proved. The plaintifis. holding a simple 
money decree against two persons, Balgobind Ram and Mahadeva Bam, 
attached in execution thereof (a) their judgment-debtors’ mortgagee in- 
terest in a certain mortgage and (6) a house said to belong to their judg- 
ment-debtors. Against this attacbmenc one Musammat Marti filed 
objections under s. 278 of tbe Code of Civil Procedure, in consequence of 
which the property was released from attachment. The plaintiffs there- 
upon brought two suits under s. 263 of the Codo of Civil Procedure, one 
in respect of the mortgagee interest and tbe other in respect of tbe house. 

Beld by tbe Full Bench (AIKMAN, J., dissentiente) that tbe first essential 
of the plaintiff’s cause of action was the order made under s. 280 of the 
Code of Civil Procedure and that until that order was made they had no 
cause of action. The cause of action was tbe order under s. 260, which 
had been obtained by Musammat Murti and the right and title of the 
plaintiffs to bring the subjects of attachment to sale in execution of 
their decree. The title or titles which the defendant might prove formed 
no part of tbe plaintiffs’ cause of action, nor would tbe defendant’s 
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3*^7 vortion^ of the property 

sp it up the plaintiffs cause of action into different and distinct cauLs of 
action Similarly .he fact that the plaintiffs’ judgment SorsTe^r^^^ 

noTsDiU^m H o' 'fao property under different titles, wo^ald 

not split up the plaintiffs cause ol action into different causes of action 
Section 43 of the Code of Civil Procedure has nothing to do wi^h the 
evidence which may be necessary or may bo produced to support or defend 
a cause of action, or with the desire of a plaintiff to bring rnore suits than 
one or with the devolution of title wbere^he cause of a^ctmn relates ^o 

a property. In the above case consequently s. -13 of 

wu smt" ir P'^^i^tiffs- two suits. Beld also that where 

two suits .ire hied on the same day itmus*. be presumed until the contrary 

IS proved that they were presented and admitted in the order in which 

thl oTr-^ ■" tlie Register of civil suits prescribed by s. 58 of 

the Code Civil Procedure. Per Aikmun, J.- Although it was the 

oi^der m the execution department which necessitated the plaintiffs brineioc 

tbeif suits the plaintiffs’ real causes of action were the separate tranlac^ 

oribrCode '“'d Judfiment-debtors with the objector under s. 278 

of the Code, and they were therefore entitled to brine senarate 

MuitTI V. BHOLA Ram. JG A. 165 {F,B.) = 14 A.W N. (1884%5 

rJt' possession and for mesne profits arising out of oue 

^ \vn f^.^P^^^osston- Subsequent suit for mesiut profits 
red. Where a plaintiff sued for possession of immoveable property 
upon a forfeiture and for rent in respect of the said nronertv nn tn rho 

broL'*ht^^‘' li^ving obtained a decree. subs^^quenUy 

brought a separate .suit for mesne profits including the period from the 

7/ institution of the former suit 
i/eW that the claim fr.r mesne profits for the period above mentioned was 

barred by s. 43 of the Code of Civil Procedure. Mewa Kuau v Banabsi 
Prasad, 17 A. 533=15 A.W.N. (1895) 121 J3A^ABSI 

(18) .S\ 44-.Vis>inder o/cuuseso/ac/ioH-06;ec^^^^^ taken in the Court of 

first instance -Practice. -An objection under 9. 44 of the Code of Civff 
Iroceduroas to misjoinder of causes of action should be taken in the 
Court of hrst instance Where such an objection had been raised for the 
first time in appeal, the High Court, in second appeal, declined to enter- 
tain It. Maula V. Gulzar Singh. i6 a. 130= 14 a.w.n. (1894) 11 

(19) s. 44--Seo Pre emption. 17 a. 274. 

(20) S.4i r.ib) -Misjoinder of causes of aciion-Suit by assignee of Muham- 

madanwidou) for part of her aoxoer and for part of the estate of the tcidoio's 
deceased husband . f/cW that a suit by the assigoee of a Muhammadan 
widow for the recovery of part of the assignor’s dower and of part of the 
estate of the as.-ignor s late husband did not contravene the provisions of 
s. 44, r. b, of the Code of Civil Procedure. AHMAD-UD-DIN Khan v 
SlKANDAR BEQAM. 18 A. 256= 16 A.W.N. (1896)52 v. 

Ca) Sj. 62, 63, 678 - Plaint - Verification 0/ plaint - Result d de/ective verifim- 
Uon- Amendment- Procedure - n the v.riacation of « plaint is discoverVd 
to be deipctive at any lime whilst the suit is before the Court of first in 
Stance the plaint may be amended by the Court. 

If such defect be not discovered until the suit comes on appeal before an 
appellate Court, such Court may. if it thinks fit. return the plaint to the 
Court of first instance to be amended by it. But where the defect is such 
that It 18 covered by the provision.s of 9. 578 of the Code of Civil Proce 
dure there 18 no necessity for the appellate Court to .take any steps to 

procure toe ameDdmcDt of tbo plamt. ^ 

In any event a deffct in the verification of a plaint will not of nece«!Qir^ 
result in the dismissal of the suit. necessity 

A plaint field by three joint plaintiffs was verified by each in the form •— 

“ The contents of the petition of plaint are true to the best of mv knnu, 

ledge and belief.” Hr W that this form of verification, though Lt fr^fl 

from ambiguity, was in substantial compliance with the Drovision*. 

s. 62 of the Code of Civil Procedure. Rajit Ram v. Katesar Nath^ 

18 A. 896= 16 A.W.N (1896) 102 at-aaK jxatb, 

(22) S. 63, Plaint— Form of plaint in suit by Company in liguidaticn—Ar/ Wa 
VI 0/ 1882, a. 144.-IJeId that a plaint in a suit by a bank in UquTdat^n 

1051 


Page 


106 


667 


84 


877 


971 



GENERAL INDEX. 


Civil Procedure Code {Aci XiV of l882}-{Conttmi€d). PAGE 

in which the plaintifl was described as " the Official Liquidator, Himalaya 
Bank, Limited, in Liquidation,” and which was also subscribed and 
verified in the same terms, was not a valid plaint, having regard to the 
terms of s. 144 of the Indian Oompanie*!’ Act, 1882, and that the defect 
could not be cured by amendment. Ghulam MuhammAD v. THE 

Himalaya Bank, Limited, 17 A. 292 = 15 A.W.N. (1895) 8i ... 613 

(23) S. 53 -See CAUSE OK ACTION, 18 A. 432. 

(24) S. 53-8ec Companies act (VI of 1882). 18 A. 198. 

(25) S. 53-See EVIDENCE ACT (I OF 1872), 18 A. 98. 

(26) S. 53— See PRE-EMPTION, 17 A. 288. 

(27) Ss. 100,108— Ex parte decree — “ Appearance," what constitutes. — A summon 

was issued to a defendant in a civil suit. The surviving ofidcer, being 
unable to find either the defendant or any person empowered to accept 
service for him at the address given, affiled a copy of the summons to the 
outer door of the defendant’s bouse and returned the original to Court. 

On the day notified in the summons the case was called on, and upon its 
being called on a pleader presented himself in Court with a power-of* 
attorney, oiecuted not by the defendant himself but by a third person 
cn his behalf, and stated that the defendant had no notice of the time 
fired for the hearing of the case, and prayed for an adjournment to a 
date upon which a proper answer to the claim could be filed. The appli- 
cation was refused, but the case was adjourned to the day following. On 
that date no one appeared for the defendant and a decree was passed 
against him. 

Held that there was no appearance on behalf of the defendant within the 
meaning of s- 100 of the Code of Civil Procedure, and that the decree passed 
on ihe adjourned date was therefore an ex parte decree. Chaudhri Ra.T 
Kumar v. Jugal Kishore, 18 a. 241 = 16 a.w.n, (1896) 47 ... 868 

28) Ss. 159, 578— Application to sumtnon witnesses— Duty 0/ Court in respect of 
such application — Effect of refusal of Court to su»w7«oniiiitncs5es — Appeal. 

—Where a person making an application to a Civil Court for witnesses 
to be summoned has negligently or with intention to delay the hearing 
postponed the making of his application for a summons until a time 
when it would be impossible to obtain the attendance of the witnesses at 
the hearing, the Court might properly refuse to adjourn the hearing, but 
nevertheless It would be the duty of the Court to order the summons 
asked for to issue, as the Court is not given a discretion under s. 159 of 
the Coce of Civil Procedure enabling it to refuse such an application. 

Where under circumstances similar to those indicated above an applica- 
tion to summon witnesses was refused and that refusal was made one of 
the grounds of appeal against the decree in the suit. Eeld that s, 678 
of the Code of Civil Procedure would apply if the irregularity in refusing 
the application did not afieot the merits of the case. If it did aficot the 
merits of the case, the ground of appeal would bo a good one BhaGWAT 

DAb V. Debi Din. 16 a. 218=14 A.W.N. (1894) 46 ... 141 

(29) B. 11^— Eon-attendance of ndlness in obedience to a summons — Lawful 
excuse. — There is no obligation on a Civil Court to issue a warrant for 
the arrest of a witness who, having been summoned, has failed to attend 
when it is shown to the Court that the absence of such witness is due to 
the non-payment or ncn-tender by the person at whose instance the 
summons bad been issued of the nrccssaty expenses of such witness as 
specified in s. 160 of the Cede ot Civil Procedure. TODAR Mal v. SAID 
Muhammad. 17 A. 277 = 16 a.w.n. ii896) 74 ... 508 

(80) S, 209— See MORTGAGE (FORECLOSURE) , 16 A. 269. 

(81) S. 214— Pre-twpftoM — Effect of an appeal from a decree for pre emption on 

ihe time limited for pay Mig in the pre emptive price.— K decree was given 
in favour of tbo plaintiff in a suit for pre-emption. The plaintiff paid in a 
portion only of the pre-emptive price within the lime limited by the 
decree. The defendant appealed. Lor.g after the lime prescribed for pav- 
meut by the original decree had expired, the defendant’s appeal was dis- 
missed, but tbc time for payment was not extended by (be Appellate 
Court’s decree. The plaintiff then, alter the lapse of a period from the 
date of the Appellate deoreo in excess ol that whiob bad been given him for 
paymoQt by the dccroe of tbo first Court, paid in tbo balance of tlie pro* 
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“SF" ‘ “= 

Simple r°/e ar„7 obtained -'a 

attach luent beinn maintained On iu n^u Courts the 

applioation for o/ec““8 .nad? “ '“'“^or 

^mere‘;ra rooUnna:i;n?,'’ij.“‘,rnr:: apX.iL^V't'lrfo*' M 

“or^rciv^u^p^otre-'^^ prescribed ”b, s” 

"'^tron: bur.n\"i °,'ati::“ “op"- 

(34) S$» 230, 235~£xecu^ion of decree— LiviitatiMi^** ^i»kc 4 i 

execute the same decree "-" Granted "-Meaning o/-The'’^ Ih“''°” ‘°, 
application to execute the same decree ” mentionf^ in oifn 
of Civil Procedure means a s^Untit-A «nn i ° ^ of the Code 

form prescribed by s. 235 of the Code ®3cecution in the 

^CoX accordance with s 235 of 
Code has been made witbio the period of limi^afinn l 

and has been granted, that is execution hft<i hAot ^7 ®- 280 

with the prayer of the decree-holder's application th^r^^ht o? The^d'^'^*"^® 

holder to obtain execution will not necessarily be defeated if bv La^^®®; 

objections on the part of the judgment-debtor or action taken bv th?P 

or other Cauee for which the decree-holder is not responsible fiLi^ ^ 

tion of the proceedings in execution initiated by the ann’iiA^r^ j ®* 

s. 235 above referred to. cannot be obta3 within the 

8. 230. Further applications of the decree-holder to the*^ Court 
the decree to go on from the point where the eieeVt^n 
been arrested and complete execution of his decree wou?d*^hr!^r 
merely ancillary to be substantive application unXr a 235 
bo obnoxious to the bar of s. 280. RAHIM r ^ 

18 A. 482 (F.B.) = 16 A.W.N. fl89% 142 ''' 

Ss. 232, 244, 540 — Execution of decree —Transferee o 1 dprvec n 

iwe of party to suit— Afypeal.—k perron who within 
8. 232 of the Code of Civil ProceduL. is a tra^sfrre^of ^ ^ meaning of 
presenlative within the meaning of s. 244 quo the ^ 

the suit under whom he immediately, or by^w^wi a6siffnm^^^® 
or by operation of law. baa derived title to the decree in® h^suit^^TT'*' ‘'fi®' 
assignment in writing from the decree-holder, and not the tpoL 
a Court of him as a rcpiesontative, which makes such trar> ^>7 

sentativo of a party to the suit. A Court u“on the 

transferee for execution of a decree may wrongly decide tw h * 

transferee within the meaning of s. 232, or that a^thonob b*^^^ * 

within the meaning of that section, be U 

the suit, or that by reason of limitation he is not entitled t^ebl^ ^ 
tion of the decree, and if the Court has so decided ifw^ 
tion or questions mentioned or referred to in s 244 of 

1882, but not specified in s. 588 and an appeal ifea u^hI ^*10 

Act. Badri Nabain v. jai Kishen Dar Awn that 

A.W.N. {1894} 104 OTHERS, 16 A. 483=14 
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(36) S. 2S4i— Execution of decree — Attachment during lifetime of judgment-debtor 

--Application after death of judgment- debtor to bring his representatwes 
on the record of the execution proceedings^ Procedure.^ln execution pro* 
ceedings if the decree- holder desires to proceed after the death of the judg- 
ment debtor against property which has not been attached during the 
lifetime of the judgment-debtor, his proper course is that marked out by 
s. 234 of Act No. XIV of 1882 : but if the property has been attached 
during the lifetime of the judgment-debtor, it then comes into the lands 
of the law and attachment does not abate on the death of the judgment- 
debtor, and for the purpose of proceeding against, and if necessary selling, 
that property it is not necessary to implead any one as a legal representa- 
tive. ABDUR RAHMAN v. SHANKAR DAT DUBE, 17 A. 162=15 A.W.N. 
(1895; 36 

(37) S. 234—866 EXECUTION OF DECREE, 17 A. 431. 

(38) 8s. 234, 244— See HINDU LAW (JOINT FAMILY), 16 A. 231, 

(39) Bs. 234, 244, 278, 283— See EXECUTION OF DECREE, 17 A. 245. 

(40) S. 244— £-'xecMfion of decree— Representative of judgment-debtor— Purcl^er 

of property attached under a simple money-decree.— A purchaser by private 
sale ot immoveable property from a judgment-debtor is not a representa- 
tive of the judgment-debtor within the meaning of s. 244 of the Code of 
Civil Procedure, where the decree against the judgment-debtor is a simple 
money-decree and creates no charge upon specific property. MADHO DAS 
V. RAMJI PataK, 16 A. 286 = 14 A.W.N. (l894) 84 

(41) S. 2H— Execution of decree— Suit for contribution against joint judgment- 

debtor,—S. 244 of the Code of Civil Procedure does not apply to a suit 
brought by one of two joint judgment-debtors who has been compelled to 
satisfy the decree in lull against the other joint judgment-debtor for con- 
tribution. RamSarabn Pande V. Janki Pande, 18 A. 106=15 A.W.N. 

(1895) 240 , . , , „ . 

(42) S, •iii— Representative— Mortgagee under a condiltonal sale deed wfio nos 

become owner in pursuance thereof.— A person who becomes owner by 
process of law of property mortgaged to him by a deed of conditional sale 
must be considered as the representative of his mortgagor within the 
the meaning of s. 244 of the Code of Civil Procedure. JANKI PRASAD v. 
ULFAT ALI, 16 A. 284 =14 A.W.N. (1894; 38 

(43) S 244— See EXECUTION OF DECREE, 17 A. 478. 

144) Ss. 244, '2.16— Execution of decree— Party to the suit in which the decree was 

' ’ passed. Held that persons who had originally been made patties to a suit, 

but bad bean expressly exempted from the operation of the decree, were 
not “ parties to the suit ” within the meaning of s. 244 of the Code of 
Civil Procedure with regard to objections taken by them in respect of the 
attachment of their property by the decree-bolder ; but that such objec- 
tion must be considered to be an objection under s. 278 
MUKABRAB HUSAIN V. HURMAT-UN-NISSA, 18 A. 52=15 A.W.N. (1895) 


153 •*** 

Ss- 244 319 — Eiectt/ton of decree— Purchase by decree-holder at auction 

' ^ sale- Order for delivery of possession -Appeal— CeTta,\n holders of a decree 

tor sale upon a mortgage, having brought the property ordered to be 
sold to sale, purchased it themselves. Having taken out certificates of 
sale they applied to be put in possession of the property purchased by 
them, and obtained an order for possession. On appeal by the judgment- 
debtors against this order it was held that no appeal lay, the order object- 
ed to being one under s. 319 and not under s. 244 of th® Cod® 
Civil Procedure. GHULAM SHABBIR v. DWARKA PRASAD. 18 A. 36= 

tiA\ n^^247—Co3(s— C ross daitrts under same decree— Costs under same decree 
’ recZerMin d,ilerent ways.-B. 247 of tbe Code of Civil Procedure .s 
not limited in Us application lo cases in which tbe party 

against tbe other is of precisely the same nature. Thus ^^®f® J*/ A 

to a suit was entitled to recover certain costs by means of the sale of 
bypohocated property, and the other party under the same 
eStled to recover a smaller sum as costs fiom his opponent FCJ^sonal y, 
U was held that s. 247 of tbe Code applied, and that l^e 
recoverable personally could bo .et-ofi against the costs «cov®rable by 
X of tbo bjpotbecalid property. BBAGWAN BlNGH v. RATAN, lb 

A. 396 = 14 A.W.N. (1894) 333 
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(47) Ss. '253, .582, 683 — Execution of decree — Security for performance of decree 

of appellate Court — Method of enforcing such security . — Where in .in appeal 
Beourity has been j^iveo to the appellate Court (or the due perforoaance of 
such decree as it may pa^s, the decree-holder may enforce such security in 
the manner provided for by a. 253 of the Code of Civil Procedure. JANEI 
KUAR V. Sakup Rani, i? A. 90 = 15 A.W.N. (1895) 19 ... 389 

(48) S. 2574 — Execution of decree— Agrcment as to payment of decretal money 

— Void agreement. —An agreement l>etwoeu the decree-holder and the judg- 
ment-debtor for the satisfaction of a decree by which any sum in excess of 
the decretal amount is piyable an J which has not been sanctioned by the 
Court which pas-^ed the decree cannot be made the basis of a subsequent 
suit. DALU MALWAHI V. PALAKDHARI SINGH, 18 A. 479= 1C A.W.N. 

(1896) 160 ... 1026 

(49) S. 2574 — Execution of decree — Agreement to give time to the judgment-debt’ 

or — .igreement not sanctioned by the Court.— A judgment-debtor asked for 

lime to pay the decret il amount. The decree-holders agreed to give time 

on condition that the judgment-debtor gave them a bundi for Rs. 1.500, that 

sum representing a portion of the decree-holder’s claim which had been dis> 

missed as b irrod by liinitHtion. The judgment-debtor gave the bundi, but 

the sanction of the Court was not ob.aiiiod to the transaction. On suit by 

the docroe-bolders to recover the money secured by the bundi given under 

the circumstances uientioned above, it was held that the transaction was 

one contemplated by s. '257-A of Code of Civil Procedure, and that, as it had 

not been made with the .sanction of the Court, it could not be enforced and 

tbo suit should be disrai.s-ed. DAN BAHADUR SINGH v. ANANDI 

Prasad. 18 A. 436 = 16 A.W.N. (1896) 30 ... 998 

(60» 5. 258 —Execution of decree— Limitation —Uncertified payment of part of 
decretal amount — Decree-holder entitled to give evidence of such uncertified 
payment in answer to a plea of fimifafion against execution of the decree . — 

S. 256 of the Code of Civil Procedure will not debar a decree-holder from 
giving evidence of uncerlilied payments made to him out of Court in partial 
satisfaction of the decree by the judgment-debtor where the judgment- 
debtor bas» in answer loan application for execution of the decree against 
him. put forward a plea of limitation. KiSHAN SINGH v. AMAN SiNGH, 

17 A. 42=14 A W.N. (1894) 198 ... 351 

(51) S. 253 : ss. 2, 244—" Order " — "Decree ’’ -Appeal . — An appeal will lie from 
an order under a. 258 of the Code of Civil Procedure, refusing an application 
to record an adjustment of a decree made out of Court. JAMNA PRASAD 
V. Mathura Prasad, 16 a. 129 = 14 a- W.N. (1894) 6 ... 83 

(52; Ss. 258, 320 -See EXECUTION OP DECREE, 16 A. 228. 

(53) Ss. 263, 264— See LANDLORD AND TENANT, 18 A. 440. 

(54) S. 2G6— Attachment — Debt of which the amount is unascertained . — Where 

money is due by an agent or vendee to bis principal or vendor* the princi- 
pal's or vendor's claim against his agent or vendee may be attached and 
sold in execution of a decree against the principal or vendor as a debt 
under s. 266 of the Code of Civil Procedure, and it is not necessary that 
the exact amount due to the principal or vendor should be ascertained 
prior to attachment and sale. Madho Das v. Ramji PATAK, 16 A, 

286 = 14 A.W.N. (1894) 84 ... jgg 

(55) Ss. 266 (f), 311. 312, 588— Letters Patent, s. 'xO— Assignment of villages to 

Hindu widow in lieu of maintenance— Attachment and sale of suzh villages 
in execution of money decree— Objection by widow after sale— Objection 
allowed— Appeal from order allowing ofyeefion.— Certain villages were 
assigned for her maintenance to a Hindu widow by members of her hus- 
band's family. Those villages wore subsequently attached and sold in 
execution of a simple money decree against the widow. After the sale had 
become final the widow came forward with an objection to the attachment 
and sale of tbo assigned villages on the ground that such attachment and 
sale were in contravention of a. 266 (f) of (he Code of Civil Procedure. 

The first Court disallowed this objection; but on appeal to the High Court 
the widow got a decree allowing her objection. On appeal by the decree- 
holder under s. 10 of the Letters Patent, it was held that, whether or not 
the widow's interest in the particular villages was capable of being 
attached, inasmuch as the order asked (or by the widow’s application was 
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practically ftn order under «. :ili of thr- -d Civil Procedure, an appeal 
under 8. 10 f f the Leller-* I'atcni w.)ijM rm ho. PaNHIDHaK v OULAB 
KUAU. IGA. 11.1 -Ua W.N (1‘^'M) ju; 

I6G) S.-i, ‘iG8. JTt— See KSKCUTION OF I'ld hCK, IH A. IGO. 

(57) Sa. 268, 485, iHit -Atlaclimrnt uf drht ftp/ third v^^ty Attachmtnl not 
profttftiforp/ of^uil ftji/crediftr 'if/tiimt dehtor -- f.wiitntwn -Act Xo. XVoJ 
1877, 15. I'f-Achiowled'jfnent of drht—l'ounrs of Sarbarakar. — Annl- 

tacbmont before judKinent under «. H5. Civil Procedure. j^HUod bj a 
Court at the luitanco of a third parly, pr ohihited tbo creditor from rcco- 

vermR. and fho dobiir from pavioK, Ibe Ml -Held, lhat an order in 

tboso lorina wva not an order ntayin^ th" inUuiUion of a suit withm the 
moaning of s. 15 of tbo himiiation A .1 No. XV of 1877, 

Shift Sinqh V. Sifo Horn referred to and approve J._iho same rulo relating 
to all alty hineoU whether before or alt-r ju Igracnt, couched in similar 
terin-^. Tuh per-io-i roHtr,»ined from rciciving pummt may. nevortbeless, 
a^'Crt his rigbt in a suit for the m mey due. 

A debtor, since deceased, hal eiocuied a bond to his creditor The heir of 
the debtor having boon disquilificd. and a sirbarakar of the estate having 
boon appointed, the lattcrhad exocutod a niuAhfarnimoh or power of-altor- 
ney empowering an agent to ac: m roferencj to the land, and tLe charges 
tborenn. The agent admitted the debt : — 

Held that, on the construction of the o )wer given to him. authority to the 
agent to acknowle Jg-i a peroual luoiliiv of tbo dobtor an 1 h-s heir, with, 
in tbo moaning o: s. ih of A No. XV of H77. con! J not ba implied. 

It was doubted vvhether the sa'barakar. n >t having been appoin;.jd guardian 
of the heir, could have made -ueb an acknowledgment bcrBelf. 

Another acknowledgm‘'nt. a notice fr. -tn the Collector, as agent for the Court 
of Wards, admitting the es'ate’s ind'^btedness to tho o'-jginal bolder of 
the bond, was relied upon. In .addition to the bond-doot now in suit, 
another sum, due on a mor’gtge, wa^ jl.nmid by tbs naioc creditor, and 
the terms of the notice, would apply to either ; — 

Held that, tho debt referred to in the notice not having been identified with 
the bond-debt in .suit, acknowledgtn ;nt of the Utter by the Collector was 
not established within s. 19. 

The oral evidence of the Collector as tj his intention wtsnot admiasible to 

construe tbe notice, but accompsnymg circumstances might be shown 
and considered. BETI MaHAKANI v. THE COLLECTOK OF ETAWAH 

17 A. 19S (P.C.) = 22 I. A. 31=6 Sar. P.C.J. 551 ..1 

(53) S. 216 -Execution of dtcree— Attachment^ Alienation -Leau of property 
under attachrnent. Held that a ear-i-peshgi lease and an ordinary agricul- 
tural lease made by a judgment-debtor of property under attsebment 
were alienations which were void by reason of the prohibition contained 
ins. 276 of the Code of Civil Procedure. DEBI PRASAD v. BaLDEO 

18 A. 123 = 16 A.W.N. (1896) 13 

(59) S. 278 et seqq. -‘Execution of decru-Effect of order under s. 278.— An 

order in favour of one of several decree-holders on an objection under 
s. 279 of the Code of Civil Procedure does not enure for the benefit of other 
decree-holders who are not parties to the procoediog-s under s. 278. JAOA5 
Nath v. GANESE, 18 a. 413 = 16 A.W.N. (1896i 129 

(60) 8s. 278, 279— See BURDEN OP PROOF. 19 A. -369. 

(61) Ss. 278, 293 —Execution of decree— Application ia execution department 

— Separate suit — Remedy under s, 2^1 not excluded by previous applioa^ 
tion under s. 278.— The provisions of s 278 of the Code of Civil Procedore 
and the sections immediately succeeding are not ezclaei*’e of the remedy 
provided by s. 283 of the Code. SUNDAB SlNOH v. GHASI, 16 A. 410— 

16 A.W.N. (1896) 126 

(62) S*. 278, 293— Smf by elzimant to attached property — Deehraiory relief — 

Ttcc declarations or one — Court fee.— Where a claimant whose objectioo 
under s. 278 of the Code of Civil Procedure has been disallowed bnoga a 
suit and makes the jadgment-creditoc who was toying to execute the 
decree the sole defendant to the suit, a cUim for a declaration that the 
prppsrty under attachment was the plaintiff’s property and not liable to 
attaohineak io execution of the decree of the defendant is a claiai for otilj 
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one deolaration. and for such purposes and in such a suit it is immaterial 
whether the claim is that the property is the plaintiff’s and not liable to 
attachment, or that the property is the plaintiff’s as against the defendant's 
right to attach and that the order of attachment should be cancelled But 
where the person objecting under s. 278 of the Code brings his suit and 
makes not only the execution creditor in the attachment proceedings 
but also the judgment-debtor in those proceedings parties to the suit and 
asks for a declaration of the plaintiff’s title to the property under attach- 
merit as against the judgment-debtor, and also asks for a declaration in 
denial of the judgment-creditor’s right to bring that property to sale in 
execution of the judgment-creditor's decree, there, there are two substan- 
tial declarations asked for. ^rOTI SiNOH v. KAUNSJLLA, 16 A 308 (F B I 
14=A.\Y.N (1894) 109 owoir.o.) 

(63) S. Jurisdiction-Valuation of suits^Act No. XII of 1887 llJe^wal 

fo No. 2 of 1887 {General Clauses Act), 

s.6,cl. (Id). — When the only parties to a suit under s. 283 of Act No. XIV 
of 1882 are the execution-creditor or his representative on one side 
as plaintiff or as defendant, and the claimant-objector or his repre=entative 
on the other, and the sole question in the suit between such parties is the 
question whether the property attached in execution of the decree of 
the oxeculion-creditor is or is not liable to be attached and sold 
in execution of the decree of the execution-creditor the value of 
the suit within the meaning of ss. 19 and 21 of Act No XII of 
1887, which, by cl. (13) of s. 3 of .Act No. I of 1987. means* ’* the 
amount or value of the subject ra;Uter-of the suit,” is the value of the 
property sought to bo sold iu execution of the decree, when the amount 
of the decree exceeds the value of the property, and the value of so much 
of the property sought to be s.old as will on a sale satisfy the amount 
sought to bo realized by the sale, when the value of the property attached 
exceeds the amount sought to bo realized, and that in such latter case 
the amount which it is sought to realise by a sale under the decree may 
be taken as the value of that portion of the property the sale of which 
will theoretically, although possibly not in practice, be sufficient to satisfy 
the amount sought to be realised by a sale. ^ 

Rut when in a suit under s. 283 of Act No. XIV of 1882 the claimant-objector 
makes the judgment-debtor or bis representative a party .as defendant to 
the suit, the property attached must be regarded as the subject-matter of 
the suit, and the value of the suit, within the meaning of ss. 19 and 21 
of Act No. Xir of 1887 must be the value of the property attached 
whether such value exceeds or is less than the amount which is sought to 
be realised by the sale of property in execution of the decree Dwarka 
Das V. Kameshar Prasad, 17 A. 69 = 15 A.W.N. (1895) 3 ’ 

(64) 8. Execution of decree— Attachment of the same property by two courts 

of different grades.— The operation of e. 285 of the Code of Civil Procedure 
is not effected by the fact that prior to the attachment made by the Court 
of higher grade proceedings subsequent to attachment may [have taken 
place in the Court of lower grade in execution of the decree of that Court 
Balkishen V. NARAIN Das, 18 A. 348 = 16 A.W.N. (1896) 93 

(65) 8. 295— Execution of decree— Money attached in execution in two Courts— 

Court of highest grade"— Munsif's Court— Small Cause Court —lo the 
North-Western Provinces the Court of a Munsif must, for the purposes of 
s. 285 of the Code of Civil Procedure, bo regarded as of a higher grade 
than a Court of Small Causes. So held hy Edge. C.J., Tyrrell Burkitt 
and Aikman, Knox, J., dissentiente. Per Knox, J. The respective func- 
tions of a Munsif’s Court and of a Court of Small Causes in the North 
Western Provinces are such that the Courts do not admit of the compari 
son implied by the term "grade” being instituted between them for the 
purposes of s. 285 of the Code of Civil Procedure. Ballu RAM v RArmi 
RAR Dial, I6 a. ll (F.B.) = 13 A.W.N. (1893) 211 ' 


(6Gj 


8$. 287, 318, 319 — Execution of decree — Executing Court deliverina 

possession of property notspecifud in sale certificate— Revision- Practice ■— 

In execution of a decree against several jjint judgment-debtors certain 
immoveable property w.\s proclaimed for sale. The sale proclamation 
described the property as so many bisw.as and biswansis in certain villaces 
amounting to a certain area. The judgment-debtors possessed property in 
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those villages over and above that sought to be sold. The property as 
above described was sold and certihcates of sale were granted which in 
terms followed the description contained in the proclamation of sale. 
The decree-holders purchased the property so sold and applied for posses- 
sion thereof, but in their application they inserted a detail of the specidc 
shares of property held bv the several judgment-debtors, over which they 
prayed for possession. The Court executing the decree went into the 
question of the specldcation of shares and ordered possession to bo deli- 
vered over certain specific shares of the several judgment-debtors. 

Held that, under the circumstances described above, the High Court would 
interfere in revision under s. 622 of the Code of Civil Procedure, 
nlthough it was possible that the matters complained of might be grounds 
for a separate suit. GHULAM SHABBIR v. DWARKA PRASAD. 18 A. 163 = 
16 A.W.N, (1896) 18 

(67) S. 311 — Execution of decree — Application to set aside sale in execution— Plea 

to jurisdictim of executing Court not admissible in an application under 
s. 311. — Beld that in an application under s. 311 of the Code of Civil 
Procedure to set asido a sale in execution of a decree it is necessary 
for the applicant to show not only that there has been a material 
irregularity in publishing or conducting the sale, but also that substan- 
tial injury bad been sustained in consequence of such material irregularity. 

Held also that in such an application it is not competent to the applicant 
to raise, nor to the Court to entertain, any plea to the jurisdiction 
of the Court executing the decree, as, for example, a plea that the 
property sold, or part of it, was ancestral and ought to have been sold in 
accordance with the provisions of s. 320 of the Code. ShirIN BEGAM 
V. AGHA ALI Khan, 18 a. 141 = ]6 A.W.N. (1896) 9 

(68) S. 311 — Execution of decree — Application to set aside sale in execution 

— What application must prove.— It is not suflBcient for an applicant under 
s. 311 of the Code of Civil Procedure to show that there has been 
material irregularity in publishing or conducting a sale, and that a price 
below the market value has been realised ; but he must go on to connect 
the one with the other, that is, the loss with the irregularity, as effect and 
cause by means of direct evidenoe. JAQAN NATH v. MAKUND PRASAD 
AND Baldeo Prasad, 18 A. 37 = 15 A.W.N. (1895) 154 

(69) Ss. 312. 320, 588, cl. (16)— No. VII of 1888, ss. 30, 55 - Execu- 

tion of decree — Decree transferred to Collector for execution — Sttii bp 
auction-purchaser to confirm sale set aside by the Collector. — A decree 
was transferred to the Collector for execution. A sale was held by the 
Collector under that decree. Subsequently that sale was set aside by the 
Collector by an order under section 312 of the Code of Civil Procedure. 
A person who had been an auction-purchaser at the sale so set aside 
brought: a suit in a civil Court to have the sale restored and confirmed. 
Held that such a suit would not lie. 

Aeimuddin v. Baldeo and Bandi Bihi v. Kalka referred to and held to be 
no longer applicable by reason of the changes effected in the law by Act 
No. VII of 1888. but the judgment of Oldfield. J., in the former case 
approved. SHIB SINGH v. MUKAT BlNGH, 18 A. 437 = 16 A.W.N. (1896) 
135 

(70) S. 317 — Execution of decree — Application for execution against a person 

alleged to he the beneficial owner, though not the certified purchaser. — The 
provisions of s. 817 of the Code of Civil Procedure contemplate suits 
between the certified purchaser and the beneficial owner, and will not 
operate so as to bar a third party from asserting that the certified pur- 
chaser is not the beneficial owner. THE UNOOVBNANTED SERVICE 

BANK. Limited v. Abdul Bari, 18 a. 461 = 16 A.W.N. (1896) 161 ... 

(71) S. S20—Execution“of decree— Power of Collector to deal with money realized 

through his Court in execution of a Civil Court's decree. — Where a decree 
has been sent to the Collector for execution under a. 320 of the Code of 
Civil Procedure he holds any money which may bo realized in execution of 
such decree at the disposal of the Civil Court by which the decree has been 
sent to him for execution, and he is not competent to distribute such 
money in contravention of an order from the Civil Court. TaPESRI LAL 
v. DBOKINANDAN RAI, 16 A. 1 = 13 A.W.N. (1893) 180 
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(72) Nq A* n/ itt77 ^ j *-*. 

? s ra 3= 's 

?-2's-a3SH?3“3=S‘- 

“ “liPiPSr S~ 

of the Code of Civil Procedure is 11 limitation which governs a cauvo n^ 
action arising out of a particular resistance of obslruotfon So far arthat 

ta^ pre:dhl;T“u1rr ‘■V1.^""must‘‘ ■' *■“ 

the tirno of such resistance or "ob.^tructiL “ But"the'°bar moarrbv 'T 
nnitation imposed by Ibis section does not nvtend to and hold gL L a 
to bar complaints against acts of resistance or obstruction ^^0 unon Lsh 

A.NV L^LoGrer""''’'’'- ^al. 

sentalive of party to suit-Auction purchaser who wJ also s 

decree- Id a suit for s;ile upon n mortgage the pUintifl having 
decree assigned the .*me. ami the ass.S brought he 55 

to bo sold to .ale and pnrohased it hiS anS^obtl^oed'^os 
usufructuary mortgagee of the property who had been a party 
and ID whose favour the decree was. in so far that it decUred his richt tn 
coDtinue ID possession, applied to be restored topossessioo and obtaiS 
order in his favour Thereupon the assignee. ^0^,^ purobat anpi^ 

Tessr'eTt Itidr^ -ortgaTeLCs 

application for revision thereof might lie. ' * oappealable, an 

The auction-purohaser. though he happened also to be the assignee of the 
decree, was not a representative of a party to the suit within^ ^ 

ingof s. 2 U, nor was the usufructuary mortgagee a 

wuhin the meaning of s. 334 or 335. but he a nerion mhf 

judgment-debtor, within the meaning of s. 335. SABHA^JIT v Rm 

17 A. 222 (F.B.i = 15 A-W.N. (1895)61 *^abha.;it v. Sri GOPAL. 

(75) 5. ‘636— Bond for production of judqinent debtor — Cowdi/i/tMo ;« 

mdsd /nr bp s. 33G.-Where in a bo^nd under e. 336 c^° otv^lTo' 

cedure. besides the Ubual covenants to produce the judgment 
the Court and that the judgment-debtor would apply toU dechr^d an 
insolvent, further stipulations were contained as to what shm.^ £ ^ •? 

the judgment-debtor’s application to be declared insolvent ‘***°i* 

was t^eld that the latter stipulations wore not such as werrcomLol^r^^ 

B 336 and could not be enforced under that section Tamw? 

PARTAB, 16 A. 37 = 13 A.W.N. (1893) 203 

(76) Ss. 350, 359-/nsoftJe»tcv— Powers exercisable by Court under •t 3 *in iir /i" 

drawal of appUation by applicants wiOiout permission to renew - Court 
not competent to make payment of costs a condition precedent tntL r,^ * ■ 

of permission to withdraw.- A coart acting under elsro/ th^ 

Civil Procedure may, on the motion of a creditor under certahf 

Btancos, order the imprisonment of an applicant for a declaration o 

vcncy. or it may. under certain circumstances of its own mo^ 

applicant to be dealt with by a Magistrate ; but It cannoT 

by a creditor, pass an order of imprisonment under that section 

the motion of a creditor it has ordered the imprisonment 

it oannot subsequently act under the last clause of s. 359 **Pphcan6 
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Where, an application for a dccUcation of insolvency having been filed, the 
applicant asked and obtained permission to withdraw the application 
absolutely, i.e., without permission to renew the application, it was held 
that the Court could not make the payment by iho applicant of the 
opposing creditor’s costs a condition precedent to tho granting of such 
permission so as to enable tho Court subsequently to revive the proceedings 
commenced by the application, but that such proceedings were finally 
determined by tho applicant’swith drawal. Haiuar SHAH v. JAUNA DAS 
17 A. 156 = 15 A.W.N. (18d5) 43 

(77) 6'. 351 id)—InsolvcJicy — '‘Utlier act of bad JaiLh" — Act of bad faithcornmitted 

by applicant for declaration of insolvency antecedently to his application . — 
The expression “ any other act of bad faith” as used in s. 351, cl. (d) of 
the Code of Civil Procedure means any act ofibad faith not before mention* 
ed in s. 351 which bears directly upon tho conduct of the debtor in the 
matters leading up to his application for insolvency, and will not exclude 
any act of bad faith by which he has incurred a then etill subsisting liabi- 
lity to any of his creditors, whether tho particular creditor is or is not the 
creditor whose decree is in execution, and whether or not the bad faith is 
connected with the liability which has resulted in that decree. GOl’AL 
Das V. BIHARI LAL, 17 A. 218 (F.B.) = 16 A.W.N. (1896) 63 

(78) Ss. 351, 355, 356, 357 — Insolvent but undischarged judgment-debtor — Appli- 

cation by scheduled creditors to sell subsequently-acquired property of the 
insolventy Cintf Procedure Code, s. 588, cl. (17) — Appeal. — The provisions 
of s. 357 of the Code of Civil Procedure are not applicable until the insol- 
vent has been discharged under s. 351 or s, 355 of the Code. Heuce 
where some of the scheduled creditors of a judgment-debtor, who bad been 
declared an insolvent and in respect of whose property a receiver has been 
appointed, but who bad not been discharged, presented auapplication to the 
Court, purporting to be made under s. 357 of the Code of Civil Procedure, 
praying for the sale of certain property which bad come by inheritance to 
the judgment-debtor, and the Court, also purporting to act under s. 357 
of the Code, made an order on such application allowing the property in 
question to be released from attachment on deposit by the insolvent of 
one third of the schedule debts; it was held that although the Court 
might have acted under s. 356 of the Code, yet as its order purported to 
be under s. 357, it was ultra vires and must be set aside- Held, also that 
the above-mentioned order was appealable as an order under s. 367 by 
virtue of s. 588, cl. (17) of the Code of Civil Procedure. Ganeshi LAL 
V. MUSARRAT ALI and GIRWAR LAL V. MUSARRAT ALI, 16 A. 234 = 
14 A.W.N. (1894) 71 

{19) S. Non-joinder— Death of appellant during pendency of appeal— One 

only of three representatives brought upon the record— Abatement of appeal. 
— The words “the legal representative” ins. 365 of the Code of Civil 
Procedure must, where there are more than one legal representative, be 
road in the plural. Hence, where a sole appellant died during the pendency 
of bis appeal, leaving three legal representatives, and only one of such 
legal representatives, was brought upon the record in the place of the 
deceased appellant within the prescribed period of limitation : Held, that 
the appeal must abate. Either all the legal representatives of the deceased 
appellant should have been brought upon the record as appellants, or, if 
any had refused to be joined as appellants, they should have been brought 
on as respondents. GHAMANDl LaL v, AAHR Begam, 16 A. 211 = 14 
A.W.N. (1894) 22 

(80) S‘ 366— Order rejecting application for suit to abate— Appeal. — Held, that 

an order rejecting an application that a suit might be declared to have 
abated by reason of the death of the plaintiff and the invalidity of an 
application to the Court to bring his legal representative on to the record 
was not one of the orders contemplated by s- 366 of the Code of Civil 
Procedure and that no appeal would lie therefrom. Bhagwan Das v. 
The Maharaja of bhaktpur, 17 a. 286=15 A.W.N. (1895) 78 

(81) Ss. 36G, 688— Abatement of suit— Appeal— No appeal.will lie from an order 

under the first paragraph of s. 366 of the Code of Civil Procedure, such 
order neither amounting to a decree nor being specifically appealable 
under 8. 688. HAMIDA BIBI v. AU HUSEN KHAN, 17 A 172=15 A.W.N. 
(1896) 42 
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(82) S. 368— Soe COMl'ANIES ACT (VI 01 1882), 18 A. 156. 

(8J) Ss, 372, 582 — Devolution of interest during pendency of suit—Assigntnenl of 
decree prior to (ippeol—Appliceition to substitute ruiine of assignee as res~ 
pondcnt to appeal— Suit." — Ad ivpphcatioo was made by ao appellant to 
Bubstituto (or the oamo oi tho person originally named as respondent to the 
appeal the name of a person to whom the decree had been assigned before 
the liling of tho appeal, such application being made more than two years 
after notice of tho assignment had reached the appellant. The person 
whoso name was so sought to be substituted as respondent objected to 
being placed upon the record of the appeal. Held, that tho name of Ibe 
proposed respondent should not be placed on the record. 

Semble, that section 372 of the Code of Civil Procedure does not apply to a 
case where tho devolution of intercjt occurs between the time of the pass- 
ing of a decree and tho time of the tiling of an appeal from that decree. 

Thb Collector of Muzaff.vrnagar v. Hubaihi Beoam, ib a 86 = 

16 A. W.N. (1895) 232 

(84) S. 372, bii'2— Appeal— Devolution of interest pending appeal — Array of par- 

lies in appeal — Revieio . — Held that s. 372 of tho Code of Civil Procedure 
applies as well to tho case of a devolution of interest pending an appeal as 
to the case of a devolution of interest pending a suit. 

Held, also that a parson may, under s. 372, be added or substituted as a 
party either on bis own application or on the application of one of the 
parties already on the record. 

Held, also that an application by a respondent to an appeal, whose interest 
hau at one time been represented by an official receiver, to replace upon tho 
record of tho appeal a.^ a party respondent the name of such official recei- 
ver, which had been struck ofi owing to a misrepresentation of fact, 
might be treated as an application for review of the order striking o£f the 
name of the official receiver. In the matter of the petition of Sarat 
Chandra Singh, 18, a. 286 = lo a. W.N. (1896) 45 

(85) S. 373—“ Order " — “ Decree"— Appeal — An order under s. 373 of the (^dc 

of Civil Broccdurc allowing a plaintifi to withdraw his suit with leave to 
bring another suit on the same cause of action is not appealable, b'.ing 
neither one of the orders specified in s. 588 nor a decree within the mean- 
ing of s. 2 of the said Code. JaGDESH ChaUDHRI v. TULSHI ChAU- 
DHRl, 16 A. 19=13 A. W.N. (1893) 159 

(86) S. 373—“ Order"—' Decree "—Appeal.— order under s. 373 of the Code 

of Civil Procedure allowing a plaintifi to withdraw his suit with liberty to 
bring a fresh suit on the same cause of action is not appealable, not being 
a decree within the meaning of s. 2 of the Code, nor one of the orders 
from which an appeal is allowed by s. 588. GENDAMaLv. PlRliHU 
Lal, 17 A. 97 =15 A. W.N. (1895) 17 

(87) Ss. 373, 43 - Withdrawal of suit with permission to bring a fresh suit on 

the same cause of action — E(/ect of such wilhdraival. — Where a suit is 
withdrawn with permission under the first paragraph of s. 373 of the Code 
of Civil Procedure, the effect is to leave the parties in the same position 
as that m which they would have been if the suit had never been brought. 

A plaintiff, therefore, who has obtained an order under s. 373 of the Code, 
will not be debarred by s. 43 from claiming in a subsequent suit a relief 
which he might have included, but did not, in the suit which bo was per- 
mitted to withdraw. BEHARI LAL PaL v. SRIMATI BABAN MaI DaSI 
17 A. 63 = 14 A. W.N. (1894) 201 

• • < 

(88) Ss. 373, 649— See EXECUTION OF DECREE, 17 A. 106. 

(89) S, i03. et seqg—Application for leave to sue in totmti p^nperiB— Subsequent 

payment of Court fees as for a regular suit — Limitation— Act No. XV of 1877 
s. 4, sch. ii, art. 104. — A. B. applied for leave to sue as a pauper for the 
rooovery of certain dower alleged to be due to her. Upon her right to sue 
as a pauper being disputed by the persons proposed by her in her applica- 
tion for leave to sue as a pauper as defendants to the suit, A*B. paid into 
Court, the Oourt-fee necessary for a regular suit to recover the amount 
claimed, and prayed that her original application might be treated as the 
plaint in the suit and the suit proceeded with in the ordinary manner. In 
the meantime, however, the period of limitation prescribed by art. 101 of 
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sob. ii ol Act No. XV of 1877 for a suit to recover doforred dower had 
expired. Held, ihac the suit was barred by limitation, and that section 
5 of Act No. XV of 1377 could not be applied. AbliASI BEQAM v. NaNHI 
BEGAM, 18 A. aOG=l6 A.W.N. (18%) 33 ... 843 

(30) iSs. 403, 409 — Application for leave to sue in forma pauperis — Application 
refused — Institution of regular suit — Limitation. —When an application for 
leave to sue as a pauper is refused and the applicant subsequently brings 
a suit in the same matter on a full Court-fee, such suit dates, for the pur- 
poses of limitation, from the time of fHing the plaint and not from the 
date of the application for leave to sue an a pauper. AlUer when, leave 
to sue as a pauper having been gramod, the applicant is dispaupered. 

NARAINI KUAR V. Makhan LAL. 17 A. 526= 15 A.W.N. (1895) lOG ... 663 

(91) S. ill— Suit in forma pauperis— Co«rf fee payable out of the subject-mat- 

ter of the suit— Mode of realization of Court-fee by Government.— In a suit 
brought in forma paupCris the plaiotid was successful, and the decree direct- 
ed that the Court-fee which would have been payable had the suit not 
been in ]orma pauperis should bo the first charge on the property the sub- 
ject-matter of the suit and should be recoverable from the defendant in 
iho same manner as the costs of the suit. Held, that it was not neces- 
sary for Governmonc to bring aseparato suit to recover the Court-foe, but 
ibat the same might be realized from the property the subject of the suit 
by proceedings in execution. RAM DA8 v. THE SECRETARY OF STATE 
FOR INDIA IN Council, 18 a. 419 = 16 A.W.N. (1896) 121 ... 985 

(92) S- i'65— Corporation— Suit by agent of an unincorporated society —Ejectment 

— Possessory title.— A suit in ejectment as against a trespasser was brought 
by a person signing the plaint as " for and as Superintendent and Prin- 
cipal Officer of the Estate of the Board of Foreign Missions of the Presby- 
terian Church of New York." The plaintifi was not shown to be a mem- 
ber of the Board nor did he set up any possessory title of his own. Held 
that inasmuch as the Board of Foreign Missions of the Presbyterian, 

ChuEob of New York was not a corporation or company authorised to sue 
and be sued in the name of an officer or trustee within the meaning of 
B. 435 of the Code of Civil Procedure, and also as the person signing the 
plaint in the manner above described, did not profess to be suing on 
his own possessory title to the land in respect of which ejectment was 
claimed the suit must be dismissed. YUSUF BEGv. THE Board OF 
FOREIGN Missions op the Presbyterian Church op New 
York in America through the revd. W.F. Johnson, Princi- 
pal officer, 16 A. 420=14 A.W.N. (1894) 154 ... 274 

(93) 3* 462— Minor — Circumstances necessary to make a compromise by a 

guardian ornext friend on behalf of a minor binding on Ou minor lo 
order to make an agreement or compromise, to which s. 462 of the Code 
of Civil Procedure applies, a lawful agreement or compremise, it is 
necessary that the next friend or guardian should ask the Court to consider 
the proposed terms of the agreement or compromise, and, before making 
the agreamentor entering into the compromise, should obtain permisssion 
from the Court to enter into the agreement or compromise proposed. The 
Court should record the fact that such application was made to it ; that 
the terms of the proposed agreement or compromise were oonsideted by 
the Court; and that, having regard to the interests of the minor, the 
Court granted leave to the making of the agreement or compromise. 

From the mere fact that the Court passed the decree in accordance with 
the compromise, it cannot be inferred that any of those steps preliminary 
and necessary to the making of the decree have been taken by the Court, 
KALAVATI V. CHBDI LaL, 17 A. 531=15 A.W.N. (1895) 126 ... 666 

(94) Q, iQZ—dllachment before judgment — Suit on hypothecation-bond— Atlach- 

ment of non-hypothecated immoveable properly— Sale of hypothecated pro- 
perty nof necessary to satisfy Court that such property may prove insufficient. 

— S 483 of the Code of Civil Procedure does not refer exclusively to mov- 
able propefty. Where in a suit on an hypothecation-bond the plaiotifi 
sought to attach before judgment immoveable property of the defendant 
other than that hypothecated : Held, that it was not necessary, in order 
that the Court might be satisfied that the proceeds of the sale of the hypo- 
thecated property were likely to prove insufficient to meet the decree which 
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tho piftintifi mififat obtain in bi» suit, that such property nhould bo actually 
A°WN v. SUKHDEVI. 10 A. 18G = H 

(95) 5s. 483 Execution o 1 decree— ittachvient of moyiev deposited in 

D property” as used in ss. 483 and 484 of the Code of 

uivil Procedure ifl wide gdourL to Include property of every description 
moveable and immoveable, whether in the actual possession of the defendaot 
or of soine other person on his behalf; and the words “the Court may 
require uim ♦ • , to produce and place at the di^iposal of the Court ” 

only refer to such property as is capable of being produced in Court. 

Where property ordered to be attached is deposited in the Court which 
made the order for attachment, that order is sufficient notice to itself 
that tho property ordered to be attached is to be held subject to (be 
urtber orders of the Court, and it is not necessary that a separate formal 
noticophould be drawn up. CHEDI LaLv. KUARJI Dichit. 17 A. 82 = 15 
A*\V.N. (1895) 14 

(9G) 5. 488- Order /or maintenance— Person against whom order is soughtacom- 
petent witness on his oion 6 c/ml/.— A person against whom an order for 
maintenance under section 488 of the Code of Criminal Procedure is sought 
18 a competent witness on his own behalf in such proceedings HIR \ Lat 

V. Sahrh Jan, 18 A. 107=15 A.W.N. (1895) 242 _ 

(97) S, WX— Execution of decree — Application to Civil Court for stay of sale in 
ezecutwn of a de^ee of a Court of Revenue. — The term “ decree ” as used 

in the Code of Civil Procedure does not include tho decree of a Court of 

Revenue. 


Held, therefore that an application under s. 492 of the Code of Civil Pro- 
cedure for stay of sale in eteoution of a decree of a Court of Revenue in a 
suit under 8 . 93 of Act XII of 1881, cannot be entertained by a Civil 
Court. ONKAR SINGH AND ANOTHER v. BhUP SINGB 16 A. 496=14 
A.W.N- (1894) 180 

(9ft) S.505 — Receiver— Power of District Court under s. 506 os to appointment of 
receiver.— The concluding words of s. 505 of the Code of Civil Procedure-- 
“ or pass such order as it thinks fit"— must be read as controlled by the 
words preceding them, and do not confer upon the District Court the 
power Itself to appoint a receiver not nominated by the Subordinate Court 
amar Nath v. Raj Nath, 18 a. 453 = 16 A.W.N, (1896) 141 ..1 

(99) Ss. 520, 521, 526— Arbitration— Award— Refusal by Court to file award 

Grounds shown —In s. 526 of the Code of Civil Procedure the word 
shown" is not equivalent to “alleged” but it is necessary that one of 
the grounds mentioned in s. 520 or s. 521 should be proved to the satis 
faction of the Court before the Courtis justified in refusing to file the 
award. JAOAN NATH v. M.4NNU LAL. 16’A. 231 = 14 A.W.N. (1894) 60. 

(100) Ss. 521, 522— Award— Decree on judgment in accordance with an award 
—Appeal.— Vf hero a decree has been made upon a judgment given upon 
an award and is not in excess of and is in accordance with the award 
an appeal from such decree will He on the ground that the so-called 
award upon which the judgment and decree are based is from one cause 
or another no award in law. 


Where an application to set aside an award on the ground of the miscon- 
duct of an arbitrator has been made under a, 521 of the Code of Civil 
Procedure, and such application has been refused after judicial determi- 
nation and a decree made under s. 622 of the Code, which is in accord- 
ance with and not in excess of the award, no appeal based upon any 
similar ground will lie from the decree so made. But an appeal will 
lie in the case last mentioned where, an application to set aside the 
award on the ground of misconduct of the arbitrator having been made 
tho Court has passed its decree without considering such application’ 
or where tho Court has not allowed sufficient time to the parties to file 

N ?189^*187 ^®**^*’^ ^^OHSIN ALI. 18 A. 422 (P B.) 

( 101 ) 5 . 622-Award-A^eal-Orounds of appeal from a decree passed upon a 
judgment m accordance with anoward.-HeldiheX an appeal would not lie 
from a d^ree passed upon a judgment given according to an award merely 
because there might have been some irregularities in the procedure of the 
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arbitrator, such alleged irregularities having been considered by the Court 
which passed the decree and having been found by that Court not to be of 
such a nature as to render the award no award in law. RAM DHAN SINQH 
V. Karan Singh, is a. 414 = ig a.w.n. (i 896) ii8 

(102) Ss. 525, Arbitration-Objection to application to file an award in Court 
that one party had not agreed to refer any matter to arbitration — Jurisdictio7i 
of Court to determine whether the parties had or had not referred the matter 
in question to arbitration — Aa objection to an application made under 
8. 625 of the Code of Civil Procedure that the parties had not agreed to refer 
to arbitration any matter, or had agreed to refer some only of the matters 
determined by the award, or that the document alleged to be an award 
was not an award of the arbitrators, is an objection which must be consi- 
dered and determined under s. 526 upon evidence by the Court to which 
the application is made. AMRIT RAM v. DasrAT R.AM, 17 A. 21 (F.B.) = 
H A.W.N. (1894) 187 

(103) B. 539-Bee ACT XX OF 1863 (RELIGIOUS ENDOWMENTS). 18 A. 227. 

(104) S. bil— Appeal— Necessity for copy of decree appealed against accom- 
panying a memorandum of appeal. — A memorandum of appeal is not a 
good memorandum of appeal in law unless it is accompanied by a copy of 
the decree appealed against. CHAMELA KUAR v. AMIR KHAN, 16 A. 
77 = 13 A.W.N. (1893) 223 

(105) S. Security for costs— Failure of appellant to file security— Rejection 
of appeal— Appeal from order of rejection— Order for security not to state 
specific amount for which security is required.— Aa order rejecting an 
appeal under s. 549 of the Code of Civil Procedure is not appealable either 
as an order or as a decree. 

Where a Court, acting under s. 549 of the Code, orders an appellant to give 
security for costs, it is not necessary that any specific sum for which 
security is to bo given should be named in the order for security. It is 
sufficient for the order to direct the appellant to furnish security within a 
time to be stated " for the costs of the appeal ” or “ for the costs of the 
original suit." or *' for the costs of the appeal and of the original suit." 
LEKHA v. BHANNA, 18 A. 101 (P.B.) = 15 A.W.N, (1895) 288 

(106) Ss. 556, 558, 588, 622— Dismissuf 0/ appeal for default of prosecution,' ’ 
appellant and his pleaders being present- Refusal to reinstate appeal— Re- 
medy of appellant— Revision.— A Civil appeal was being heard before a 
Subordinate Judge, the appellant and two pleaders on his behalf being 
present. During the argument one of the pleaders was called away to 
another Court and remained absent, and as neither the other pleader not 
the appellant was in a position to continue the argument, the Subordi- 
nate Judge passed an order, purporting to be under section 556 of the 
Code of Civil Procedure, dismissing the appeal " for default of prosecu- 
tion. ” An application under section 558 to reinstate the appeal was 
rejected. The appellant appealed under section 588 to the High Court 
against the order under section 558. HeWthat no such appeal lay, as 
the order in question could not have been made under section 656. But 
the appellant was allowed to apply in revision under section 622 against 
the order under section 556, and upon that application it was held that 
the Court below had acted illegally and with material irregularity in dis- 
missing the appeal for default under section 556. JAWAHIR SINGH v. 
DBBI SINGH, 18 A. 119 = 16 A.W.N. (1896) 9 

(107) S 559 —Addition of a party in second appeal. — A Court cannot in a second 

' appeal act under s. 559 of the Code of Civil Procedure, and add a party 

aa a respondent unless such party was a party to the appeal below, and 
this notwithstanding that he was a party to the suit in the Court of first 
instance. OHUNNI v. LaLA RAM, 16 A. 5 = 13 A.W.N. (1893) 141 

(108) S. bbX— Appeal— Obfectwns— Withdrawal of appeal— Failure of objections. 

jf an appeal in which objections have been filed under s. 561of the Code 

of Civil Procedure is withdrawn, the objections cannot be heard. JAFAR 
HUSAIN V. RAN.IIT SINGH, 17 A. 618 = 15 A.W.N. (1895) 115 

(109) Ss. 562 564. bb&.(i‘l 1 — Remand— Refusalof Courtof firstinstaneetorecord 

' evident tendered— Refusal of Appellate Court to record additional evt- 

dence.— The plaintiffs in the Court of first instance produced l)oth docu- 
mentary and oral evidence in support of their claim. The Court being 
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satiseeU with tho documeotary evidence produced by the plaintiffs declined 
to record the evidotico of the witnesses tendered by them. The defendants 
appealed, and the lower appellate Court reversed the decree of the Court 
of first instance, but in its turn declined to allow tho plaintiffs respondents 
to produce fresh evidence before it. On appeal by the plaintiffs to the 
High Court, it was held that, though there was no section of the Code of 
Civil Procedure strictly applicable to the circumstances of the case, the 
Court was warranted ex in sotting aside all proceedings of 

both Courts below and in directing the Court of first instance to re-try 
tho case, admitting all admissible evidence which had previously been 
tendered to the Court of first instance and which that Court had refused to 
record. Durga DIHAI.DASv. ANORAJI, 17 A. 29=14 AW.N. (1894) 190. 

(110) Ss. 562, 589. cl. V2H] — Act No. XII of 1881 (N.IP.P. lient AcD.ss. 190, 191 
—Appeal from Court of llevenue to District Judge— Remand by District 
Judge under s. 5G2 of the Civil Procedure Code — Appeal to High Court 
from order of remand.— 190 of Act No, XII of 1881 makes s. 562 of Act 
No. XIV of 1982. applicable to appeals from a Court of Revenue to a 
District Judge, and where in such a case a District Judge has made an 
order of remand under 8. 562, an appeal will lie from such order to the 
High Court under s. 588. cl. (28j of Act No. XIV of 1882. Paetap 
Singh v. Nauain Das, IG a. 375 = 14 a.w.n. (1894) 120 

(111) .9s. 5G2. 588, 591 — Order — Appeal — Conditions under which an order 
passed in the course of a suit may be questioned in an appeal from the 
decree in such suit. — An order made under the Code of Civil Procedure 
from which an appeal is given under s. 588 of that Code may be questioned 
under s. 591 in an apptal from tho decree in the suit if ’tbe ground of 
objection is stated in the memorandum of appeal. 

HeW by Edge, C.J. and Aikman, J that section 691 of the Code of Civil 
Procedure does not enable an appellant to avoid limitation by coming up 
under 8. 591 when the only ground of appeal is an order made under 
B. 562. S. 591 contemplates two things— there being a regular appeal 
about something else, and in that appeal the in.sertion of a ground of 
objection under s. 591. SHEO Nath biNGH v. RaM DiN SingH 18 
A. 19 (F.B.)=I5 A.W.N. (1895) 134 

(112) S. 5GG — Unnecessary reference— Power of Court to disregard the fittdings 

returned. — A single Judge of tho High Court hearing a second appeal made 
an order of reference under .s. 566 of the Code of Civil Procedure. On tbe 
return to tho reference tho appeal came before another Judge, who, hold- 
ing that the reference was unnecessary, and that the original’ fiodingn of 
fact in the Court below were sufficient to dispose of the appetl, disregarded 
the findings on the reference and dismissed Che appeal. In appeal under 
8, 10 of the Letters Patent it was held that it was competent to the Judge 
before whom the appeal had subsequently come to disregard the findings 
on the order of reference. MUBARAK HUSALN v. Bihari, 16 A 306= 14 
A.w.n. (1894) 97 

* • » 

(113) Ss. 566, 574— Issue not disposed of by the lower appellate Court— Procedure 

—In a suit for money due under a bond the plaintiff tendered three 
witnesses in the Court of first instance to prove execution of the bond 
ThatCourt having examined one of such witnesses declined to examine the 
others, being satisfied on his evidence of the genuineness of the bond and 
passed a decree in favour of tho plaintiff. On appeal by the defendant tbe 
lower appellate Court disposed of tbe sole issue in the appeal, execution 
or nonoxecution, in tho following words:— “Ido not think the claim 
made out by the plaintiff on bis own evidence.” 

Held, that under the ciroumstancos above described it was competent to the 
High Court in second appeal to act under s. 566 of the Code of Civil Pro- 
cedure and refer an issue as to tho execution or non-execution of the bond 
in suit to the lower appellate Court, that issue having practically not been 
tried at all by the said Court. Ganga PRASAD v. LaL BAHADUR 
SINGH, 17 A. I17 = A.W.N. (1895) 21 _ 

(114) S.5aS— Application for refund of money paid into Court by a successful 

plaxntijJ %n a suit for pre-emption, the decree having been set aside on appeal 
-Interest.— \ plaintiff in a pre-emption suit obtained a decree and paid 
into Court the pre-emptive price as stated in that decree, and the mmiey 
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was drawn out of Court by the vendor. Subsequently the decroo -was 
reversed on appeal, and tbe pUintifi then applied under section 683 of the 
Code of Civil Procedure for a refund of the raoney paid into Court as above 
described with iutoresf. Held, that tho pre-emptor was entitled to a 
refund of the money together with interest up to date of re-pavment. 
BhAGWAN Singh V. Ummat UL-HASNAIN, 18 a. 262=16 a. W.N. |1896)42 881 

(115) S. 564 (c ) — Subslaniinl error or defect in procedure — Court proceeding to 
hear an appeal without waiting for return of commission is87ied at the 
reguesf o/ a pnW^.— Tbe intention of tbe Code of Civil Procedure is th»t 
when a Court deems it necessary on tbe application of a party or otherwise 
that a commission for local investigation should be issued, the return to 
that commission should be before the Court before it should proceed to 
hear and determine tbe case. MADHO SlNGH v, KA8HI SiNQH, 16 A. .342 
= 14 A. W.N. (1894) 112 ... 223 

(liG) S. 586— Execjition of decree — Suit of the nature cognizable in Courts of 
Small Causes — Appeal. — Where the original suit is a suit of tbe nature 
cognizable in Courts of Small Gauses, and the subject-matter of the suit 
does not exceed Rs. 500 in value, no second appeal will lie in respect of an 
order made in execution proceedings relating thereto. DiN DAYAL v. 
PATRAKHAN, 18 A. 481 (F.B.) = 16 A. W.N. (1896) 160 ... 1027 

(117) S. 586— Application for leave to apeallo Her Majesty in Council — Value 
of property affected by decree . — In an application for leave to appeal to 
Her Majesty in Council the value of the property ostensibly affected by 
the decree sought to be appealed was below Rs. 10,000 : but it appeared 
that tbe suit in appeal in which the said decree bad been passed was con- 
nected with another suit relating to the same property in which a decree 
had been passed, which was tbe subject of another similar application 
and that tbe aggregate value of the two decrees was much above 
Rs. 10,000, and that it could not be known which of such decrees would 
afiect which specific portion of the property in question. Held that 
under the above circumstances the application under consideration should 
be granted under the last paragraph of s. 596 of the Code t f Civil Proce- 
dure. In the matter of the petition of Khwaja MUHAMMAD YL’SUP, 

18 A. 196 = 16 A. W.N. (1896) 39 ... 836 

(118) S. 596— Restriction of power in India to grant leave to appeal to Her Majesty 
in Council— Concurrence of two Courts in deciding fact. — Where the decree 
of an appellate Court has affirmed the decision of the Court immediately 
below it, upon an issue of fact, and no substantial question of law is in- 
volved, DO appeal is open, under s. 596 of 'he Code of Civil Procedure, and 
leave to appeal should not be granted by the High Court in such a cue. 

KUAR NIRBHAI DAS v. RANI KUAR, 16 A. 274 (P.C.) 177 = 6 Sar. P.C.J. 

433 177 

(119) Ss. 600, 601 — Refusal of certificate of leave to appeal to Her Majesty in 
Council— Finality of an order with reference to the admission of an appeal 
to Her Majesty in Council — Remand — Civ. Pro. Code, ss, 562, 565. — An 
order comprising the decision of the appellate High Court upon a cardinal 
issue in a suit, that issue being one that goes to the foundation of the 
suit, and one that can never while this decision stands, be disputed again, 
is a final decree for tbe purposes of appeal to the Queen in Council, not- 
withstanding that there may be subordinate inquiries yet to be made in 
disposing of the suit. 

The certificate, of which the grant was part of the procedure in the admis- 
sion of such an appeal, was refused by tbe High Court on tbe ground that 
the proposed appeal was from an order remanding a suit under s. 562, 

Civil Procedure; and that orders of remand under that section were, by 
tbe practice of the Court, treated as not final within s. 595, cl. (a). That 
practice is probably correct ; but here the order only purported to be under 
s. 562, which was not applicable. Tbe first Court bad not disposed of the 
suit upon a preliminary point, so as to have excluded evidence of fact 
appearing to the appellate Court essential ; and s. 565 appeared to be ap- 
plicable rather than s. 562. The appellate Court had reversed, once for all, 
the decision of tbe first Court upon an issue as to the making and validity of 
a will, which issue governed the whole case. SaitiD MuZH.AR BosSEIN 
V. MUSSAMAT BODHA BiBI, 17 A. 112 (P.C.)=6 MX-J. 20=22 LA. 1 = 

6 Sar. P.C.J. 680 - ^ 
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(120) 5.622 — Revision — Construction of document.— The fact that a Court has 
misuDcterotood tbo efiect of a document in evidence does not constitute a 
ground upon which the High Court can interfere in revision under s. 622 
of tbe Code of Civil Procedure. DaskATH RAI v. SHEODIN Rai. 16 A. 39 
= 13 A VV N. U893) 199 

(121) S. 622— See PROVINCIAL SMALL CAUSE COURTS ACT (IX OF 1887), 16 

A. 476. 

(122) S. 622— See STATUTE, 24 and 25, Vic. Cap. 104, 18 A. 4. 

(123) 8. 623. — See EXECUTION OF DECREE, 16 A. 390. 

(124) 5s.623.625,541*-Rtyu/('oy judgment — Application for review not to be accom- 
panied by copy of judgment, decree or order sought to be reviewed — ^4c^ 
No. XV of 1877, 5. 12. — It is not necessary that an application for review of 
judgment should be accompanied by a copy of tbe decree, order or judgment 
sought to be reviewed. W.a.IID ALI SHAH v. NaWAL KISHORE, 17 A. 213 
(P.B.) = 15 A.W.N, (1895) 01 

(126) Si. 626, Review oj juAgmenl — Appeaf.— Noappeal willlio from an order 

granting a review of judgment except under the conditioDs specified in 
section 629 of tbe Code of Civil Procedure. DaryAI BIRI v. BaDRI 
Prasad, 18 A. 44 = 16 A.W.N. (1895) 151 

Commission. 

See Civil Procedure Code, (act XIV of 1882), 16 A. 342. 

Companies Act (Vi of 1882}. 

(1) 5s. 130, 132. — Company — Winding up— ''Court" — Jurisdiction. — Held that 

with regard to a Company the registered office of which was at Mussooreo 
“ the Court," as that term is used m Part IV of Act No. VI of 1882 (Indian 
Companies Act), means tbe Court of the District Judge of Sabaranpur, 
and not that of the Subordinato and Small Cause Court Judge sitting at 
Mussooree or Dehra. THE HIMALAYA BANK v. QUARRY, 17 A. 252= 15 
A.W.N. (1895) 97 

(2) 5. 144 — Suit by Official lAguidator— Description of plaintiff- -'Civ, Pro, 

Code, s, 63 — Amendment of plaint — Limitation — Act No. XV of 1877, s. 22. 
—In a suit to recover a debt to a Company which bad gone into liquidation 
tbe plaintiff was described in tbe plaint as "tbeOfhcial L'quiditor, Hima- 
laya Bank, Limited, in liquidation," and the plaint was signed and veri« 
fied ill the same terms. On objection lakco by tbe defendant, the plaint 
was allowed to be amended, but after the period of limitation prescribed 
for tbe suit had expired, so as to read " The Himalaya Bank, Limited, in 
liquidation, plaintiff." Held by the Full Bench that the plaint as origi- 
nally tiled was in substantial compliance with tbe provisions of Act No. VI 
of 1882; and that oven if it might be considero 1 that the amendment 
made was necessary, such amendment did not introduce a new plaintiff 
ioto tbe suit so as to let in tbe operation of s 22 of Act No. XV of 1877. 

Muhammad YUSUF V The Himalaya Bank, Limhtbd, 18 A. i98 = 
16 A.W.N. (1896) 28 

(3) S. 144. -See Civil PROCEDURE CODE, (ACT XIV OP 1882), 17 A. 229. 

(4) Ss. 162, 163.— Bee PENAL CODE (ACT XLV OP 1860), 16 A. 38. 

(5) 55. 162, 169, '214.— Appeal — Limitation-’ Act No. XV of 1877, 5. \2. — Beld that 

no appeal lay from an order made under section 162 of Act No. VI of 
1882, by a Court under the supervision of which proceedings in liquida- 
tion were being conducted declining to coatinue an investigation com- 
menced by it under that section. 

Held also that, whether or not tbe service of notice of appeal within three 
weeks provided for by section 214 nt Act No. VI of 1862, implies that all 
tbe formalities prescribed for tbe presentation and admission of an appeal 
by the Court of Civil Procedure must first bo gone through before notice 
of appeal can bo served, a person appeiling under the said section cannot 
avail himself of the proviHione of section 12 of Act No. XV of 1877 
R. WALL V. J. E HOWARD. 18 A. 216= 16 A.W.N. (1896) 39 

(6) S. 169— Company— Winding up -Power of Judge to review order made in 

course of liquidation — Securt^d and unsecured creditors — English law, 
application of, where Indian StatuUs ore silent — "Justice, equity and good 
conscience."— Section 169 of Act No. VI of 1882 is not intended to refer to 
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beiDg no provision in the Indian Statute Jaw by wS in 

MUskoORri:r™L"D i"THB 

(7) 8. 169.-See Ta. m ’ - 

™ COURT FEES ACT VII OF 1870. 17 A. 238, 

n‘r ."u 

rd^&■r“ 

sHSS=". w 
S?Hr“nP““ — 

The compensation which, under s. 2U of the Indian Companies Act 1882 

may be assessed aga.oso a defaulting director or other officer o a ComTOuv 
s of the nature of damages ; it is therefore necessary that the loss^rtha 
Unmpany in respect of which compensation i, asked for should be the 
direct, and not a remote and more or lees speculative coLequence of the 
mis^asance or neglect of duty on the part of the director or “her officer 
of the Company from whom compensation is sought. 

The special proceeding provided for by s. 214 of Act No. VI of 1882 is not 
subject to liha limitation prescribed by article 36 of schedule II if th^ 
^^dian V. TH. 

(11) S. 215.-See PENAL CODE. {ACT XLV OP 1860). 16 A. 88. 

Compaay. 

(1) Director celling his own shares to share-holder of Company- Action for deceit 

-A dStorof individual shareholders. 

A director of a Company, though he may occupy a fiduciary position 

with regard to the shareholders colleotivcly, holds no such position with 
M = 15 I W N (?89ri58'‘°'‘‘“"' ’• “■ 78 A, 

(2) See COMPANIES ACT (VI OF 1882). 16 A. 53; 17 A. 252= 18 A. 12; 18 A. 156.* 

Coaiplaiat. 

See Criminal Procedure code (act x of i882), is a. 96, 221. 353 and 

aOD* 

Compromise. 

(1) See Civil Procedure Code, (act XIV of 1882), 17 a. 631. 

(2) See Specific Relief act {I op 1877), I 6 A. 423. 

Coafession. 

See Criminal Procedure Code (Act x op 18821 , 18 A. 78. 
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CoaUscation, 

See Evidence act (I of 1872). 17 A. 465. 

Consideration. 

See Contract act (ix op 1872), 17 A. 26i. 

Consoiidation. 

Ofmortg^Hos. See MORTGAGE (REDEMPTION), 16 A. 205, 

Construction {of Decree). 

See Execution of DECREE. I 6 a. 371. 

Construction {of Document). 

(1) See Civil Procedure Code. (Act xiv of 1882). 16 A. 3y. 

(2) See Mortgage (General), is a. 316. 

Contract. 

(1) See ACT IX OF 1890 (RaIL\VAYS). 18 A. 42. 

(2) See Contract act (IX of 1872), i7 a. 264. 

(3) See Evidence Act (I of 1872), 18 A. 16S. 

(4) See Sale, J8 a. 322. 


Contract Act (/A of 1872). 

(1) Ss. 2, 25, cl. (2), 70. h^xeculion of decree— Coiitracl— Consideration — H D 

and S. D two brothers, constituted h joint Hindu family owning cen 
sjdeniblc lauded property, H D having incurred heavy personal debts 
the in 1879 uuited in applying to have their property uker 

?^Qo ° Wards. This was done ; and on the 17th of Jun. 

(\\f j property was still under the management of the Court 

of Wards, the two brothers entered into an agreement whereby H D 
remained as manager of the property with an allowance of Rs. 12 000 nci 
annum for his support, but ceded to his brother absolutely and uncondi- 
tioually all his proprietary interest in the family property, and all nowei 
to make the family property liable in any way for the payment of his debts 
On the 6t,h of October lo89. the Court of Wards released the property 
freed from the liabilites imposed upon it by H. D. In 1891 one B n 
obtained in the Court of the Subordinate Judge at Agra a money-decree 

dfath* n^n^‘ ^i f^/ ‘ u® and. subsequenUy to his 

death, D. D sought to execute h«s decree against S. D. as representative of 

a. D. by attachment of property in the hands of S. D. S. D. objected to 

the attachment and his objection was allowed. B. D. appealed, and on 

June 1 Si that, having regard to the agreem^t of the 17th 

June 1889. above referred to. the property in question could not beat- 

want^nr The Said agreement was not bad for 

want of consideration ; the consideration being that at the request of his 

brother, which must bo presumed from the circumstances of the case S 

D. had agreed to place his interest in the property under the manaca 

ment of the Court of Wards, and had also foregone, during the ten yefrs 

'u ® of the Court of Wards, the grLter 

part of his interest m the profits of the estate, and had refrained on cossa- 

of Wards’ management from suing his brother for an 
account . and even if this were not so. the agreement would be good either 
under s. 25, cl (2) or under s. 70 of Act No. IX of 1872. BiTHAL Da <5 
V. SHANKAR DAT DUBE. 17 A. 264 = 15 A.W.N. (1895) 67 

(2) S. 73— See ACT XII OF 1881 (AGRA RENT), 18 A. 240. 

Corporation. 

See CIVIL Procedure Code, (act XIV of i882). i6 a. 420. 

Co-sbarers, 


(1) Bights of CO sharers as to erection of buildings on joint land- Ini unction -On 

of several joint owners of land is not entitled to erect a building upon th 
joint property without the consent ol tho other joint owners notwith 
Btandmg that the erection of such building may cause no direct loss ti 

1 W n!(iS 243 18 A. il5 = 

(2) See Pre-emption, 16 a. 412. 
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Cosis, 

See Civil Procedure code, (act xiv of 1882). 16 A. 395. 

Counsel, 

Receipt for fees^of— Seo Stamp Act (I OK 1879), 16 A. 132. 

Court Fee. 

(1) See CIVIL PROCEDURE CODE, (ACT XIV OF 1882), 10 A. 308, 18 A. 119. 

(2; Sec COURT Fees act (VII of 1870). IG A. 101; 16 A. 496 ; 17 A. 238. 

Court'lees Act (V// of 1870). 

(1) Ss. 6, 7.dj. u. id), vi— Court-fee -Suit for pre-emption of separate plcls of land 

not being a fractional share of a revenue- paying unit. — Held that in a suit 
for pre emption in rc-ipcot of spparato plots of land which did not con- 
stitute any definite fraction of distinct revcnue-paylnj^ area and wore not 
themsolvos separately assessed to rovenuo, tho Courl-feo should ho paid on 

the market value of the land in .suit, and not. as is the case whero the 

suit is for a definite fractional share, on five tinaes tho Government 
revenue. REFERENCE UNDER THE COURT FEES ACT. 1870, s. 5. 16 
A. 493, 

I • « 

(2) Ss- 5, 17 —Court-fee Suit for possession and for mesne profits or damages — 

Suit not embracing two distinct subjects.— k suit upon one and the same 
cause of action for possession of immoveable property and he mesne profits 
or damages for the wrongful retention of suoh property is not a suit 
embracing two or more distinct subjects within the meaning of s 17 of 

Act No. VII of 1870. Reference under the Court Fees act. 
1870, s. 5, 16 a. 401 = 14 A.W.N. (1894) 124 

(3) Sch. II, art. 11 (b) -Act No VI of 1882, ss. 169, 214- Appeal. Court fee.— Xn 

order under s. 214 of Act No. VI of 1892 (Indian Companies Act) is not a 
decree or an order having the force of a decree, and con^i^quently an appeal 
from such an order to a High Court is properly stamped, with reference to 
Act No, VII of 1870 (Court-fees Act), sch. ii. art. 1 1 (6), with a Court-fee 
stamp of Rs. 2- REFERENCE UNDER ACT NO. VII OF 1870 (COURT-FEES 
ACT). 9. 28, 17 A. 238=15 A.W.N. (1895) 56 

(4) See Transfer of Property act (IV of 1882), 16 a. 78. 

Court of Revenue. 

Decision of question of title by— See ACT XIX OF 1873, (AGRA LAND REVENUE' 
18 A. 2)0. 

Criminal Breach of Trust. 

See Penal Code, act XLV of i860, 18 A. 116. 

Criminal Procedure Code {Act X of 1882). 

(1) S3 65. 56, 114-8eo PENAL CODE (ACT XLV OF 1860), 18 A. 246. 

(2) Ss. 106, 423, — Security to keep the peace— Appellate Court not competent to 

require such security— Sentence, powers of Appellate Court in respect of . — 

The Magistrate of a district acting as an appellate Court in criminal 
cases cannot make an order under s. 106 of Code of Criminal Procedure. 

Where a District Magistrate acting as an appellate Court in a criminal 
case altered a sentence of four months ' rigorous imprisonment to one of 
three months* rigorous imprisonment, but imposed a fine of Rs. 10 or in 
default a further term of six weeks’ rigorous imprisonment : held that as 
the latter sentence might involve an enhancement of the former such 
sentence whs in excess of the powers of the Magistrate having regard to 
e. 423 of the Code of Criminal Procedure. QueEN-Empbess v. Ishbi, 

17 A. 67=14 A.W.N. (1894) 202 

(3) Ss. 110, 526 — Security for good hehAriour — Transfer . — Proceedings under 

8. lie of the Code of Criminal Procedure cannot be transferred to any 
Court outside the district within which such proceedings have been law- 
fully instituted. In the matter of the petition of AMAR SINGH, 16 A. 9 = 

13 A.W.N. (1893) 183 

(4) Ss. 13S, 138, 1-S9— Order for removal of obstruction— Jury appointed to consi- 

der reasonableness of order— Procedure.— One K. R- having been ordered 
by a Magistrate under section 133 of the Code of Criminal Procedure to 
remove an alleged obstruction, applied for a jury. Five jnrore were cboeen, 
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Criminal Procedure Code {Act X of 1882) -{Conliniwd) 

who, having examined the place in dispute, proceeded without consultation 
to deliver separate and independent opinions. The verdict of the majority 
was in favour of upholding the Magistrate’s order. 'I'he Magistrate how- 
ever discharged his order. 

On reference l»y tho Sessions Judge under section 439 of the Code, it was 
held, that the 1 ist order of the Magistrate should be set aside aud tho case 
remanded for considerati )n liy a fresh jury. (JuEKN-EuFRES'> v. KHU- 
SH.ALl HAM, 18 A. 158=18 A.W.N. (IH'JG) 15 

(5) S. 144— See MagISTKATR, 17 A. 485. 

(G) Ss. IGl, l()2 — Sfafemrnfs miide Lo Police ojjlcer, in the course of an investiga- 
tion — U'iC of notes of such statements at trial before the Court of Session — 
Pra 'tice . — A police ofheer’s notes of statements made to him m the course 
i>f an investigation and recorded by him under s. 161 of the Code of 
Criminal Procedure should, if U8«d at all at tho subsequanl trial, be used 
only after proper proof of them and of the circumstances under which 
they were recorded, and under the direct sanction of the presidiog Judge. 
Copies of such notes should not be given without question and as a 
matter of course to the accused or bis counsel. Queen-EMPKEBS v, 
NasIB-UD-DIN, 1G a. 207 = 14 A.W.N. (1894) 67 

(7) Ss. 161, 162.— f/seaf trial in Sessions Court of statements made to police 

offizer investiijaiing case— Evidence.— Thoagh, speaking generally, state- 
ments, other than dying declarations, made to a police officer in the 
course of an investigation under Chapter XIV of the Code of Criminal 
Procedure may be used at the trial in favor of an accused persoo, such 
statements can only bo so used when (bey are legally brought as evidence 
before the Court, tint is to say. a witness having been cross-examined as 
to a statemout. it may be shown by the evidence of the police officer that 
be did make a statement favourable to the accused, which the witness 
denies having made ; and if the statement was at the time reduced into 
writing by the police officer he would be allowed to refresh his memory by 
referring to it, but the written statement itself, wbon the statement has 
been reduced into writing (according to the section it must not te signed 
by the person making it), cannot be used as direct evidence of wbat was 
slated by tbc witness to tbe police officer. Such statements as above des- 
cribed made as to the presence of an accused person at tbe commission of 
an odenco and not being statements to which tbe second paragraph of 
8. 1G2 of the Code of Criminal Procedure applies cannot legally bo used evi- 
dence against the accu.sed. QUEEN-EMPHESS v. Taj KHAN, 17 A. 57 = 
14 A.W.N. (1894) 208 

(8) S. 164— Cou/tfssion-Con/ession subsequently retractedt effect of.— It is unsafe 

for a Court to rely on and act up >ii a confesiiion which has been retracted 
unless upon a consideration of the whole evidence in the case the Court is 
in a position to come to the unhesitating conclusion that tbe confession 
is true : that is to say. usually, unless the confession is corroborated by 
credible independent evidence. QUEEN-EmPRESS v. MAHABIR, 18 A. 
78=15 A.W.N. (1895) 227 

(9) S. 180— See PENAL CODE (ACT XLV OF 1860), 19 A. 350. 

(10) S. 191 ('c > — Act No. X 0/ 1872, s. l-iO (e)— Complaint— By wJuim a com- 

plaint of an offence may be made . — The complaint upon which under 
s 191 fc) of the Code of Criminal Procedure a Magistrate may take cogniz- 
ance of an offence may be made by any member of the public acquainted 
with the facts of the case, not neoes.sarily by tbe person aggrieved by the 
offence to which tho complaint relates. Parnand ALI v. HANUMAN 
Prasad, 18 A. 465 = 16 A.W.N. 0896) 49 

(11) 5.195— Sanction to prosecute— Necessary contentsof application for sanction. — 

An application for sanction to prosecute for forgery or perjury must indicate 
precisely tbe document in respect of which forgery is said to have been 
committed, or must set forth in detail the statements alleged to be false 
showing tbe place where and the occasion on which such alleged false 
statements were made. BALWANT SlNQH v. Umed SINGH, 18 A, 
203=16 A.W.N. (1896) 31 

(12) S. \95 — Sanction to prosecute— Sanction granted by Court without applica- 

tion being made by the person to whom it is granted.— \ sanction to prose- 
cute under s. 196 of the Code of Criminal Procedure presupposes an 
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03, s%rT;' f 

=3S=;x^£?iS:iS^H 

havmg been ,ss„ed previously to the person against whom s^h olr is 

If an order under s. 195 of the Code of Criminal Prooedure lapses not 

inrol^freTsa “? does not bar tL grant? 

mg of fresh sanction on the same grounds if a sufficient reason for the 

dehy be shown. MANaAR RAM v. BeHABI. 18 A. 358= 16 A.W.N. (18&6J 

directing prosecution-Bevision.— Under the 
general revisional powers conferred by s. 439 of the Code of Oriminal 
Procedure, a High Court has power to consider the propriety of an order 

which purports to be passed under s. 476 of Che Code. Where a defendant 

nndfi''' r °i * tot sanotion 

W Ji Procedure to prosecute a witness who 

had given evidence in the Munsif’s Court in support of a deed, produced as 

evidencebefore that Court, which had been found by the Munsif to be a 
forgery, and the Dtstnce Judge refused the application, but. purporting 
to act under ^ 476 o tho Code, himself ordered the prosecution Kh 

rff!n ■ the Judge 8 order was made without jurisdiction, the 

ofieoce in respect of which the prosecution was directed having been 
neither committed before him nor brought to his notice in the course of a 

io A:‘so£TrA?w®N. asgiTg dab. 

(16) S. 200-Eiamino(ion of the ooinplainant- Complainant merely calUd upon 
to alUst C07?ipfatnf tn wnttng.~U is not a sufficient compliance with the 
provisions of s. 200 of the Code of Criminal Procedure where a complainant 
who has presented a written complaint, is merely called upon to attest the 
complaint on oath, no separate sworn statement of the complainant being 
recorded by or under the orders of the Magistrate to whom the complaint 

Muhammad bakhsh, is a. 221 = 16a.wn. 

(loUoj o5 

(17J S. 212—Sfissions case— Defence reserved -Examination by Magistrate of 
wt^sses named for tJu de/ence.-The fact that an accused person commit- 
ted to a Court of Session by a Magistrate has reserved his defence does not 
preclude the Magistrate from acting under s.'212 of the Code of Criminal 

4 *iv M petition of RUDBA SiNGH. 18A. 380= 16 

(18) 8. 292-Adducing evidence for defence-Doouments produced (or cross- 

Mamination of Crown witness— Right of reply —See Penal CODE (ACT 

aJjV of 1660^» 16 A, 88- 

(19) S. 451 Trial of European British subject — Mixed jury — See PENAL CODE 

(ACT XLV OP 1860). 16 A. 88. 

(20) Ss. 417, 421— Appeaf by Qovemmeni~Practice.~kn appeal on behalf of 

Government in the exercise of the powers conferred by s. 417 of the Code 
of Criminal Procedure should not be entertained when the judgment 
appealed from is based upon facts and the conclusions of the Court are 
such as may reasonably be arrived at upon the facts found. QUEEN 
Empress v. Robinson, 16 a. 212^14 A.W.N. (I894j 49 ... 

(21) S. 421-Summarv refection of appeal— Court to record reasons for rejection. 

It IS advisable that a Court when rejecting an appeal in a criminal case 
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uiiijcr tlju provisions of 8. 42 1 of tho Godo of Crimiml Proocdutp, 1882, 
sh' uld record sb irtly iis reasons for such rojecLion in view of the possibi- 
lity of i-uch order being challenged by an application for reviKion. 
QUREN K^[l•ru;;ss v. Nannhu, 17 A. 241 iF.B.J 15 A.W.N. (1805) G8 ... 

(22) iS 428 (6) (3) — Enhnnceuient of sentence — Powers of Appellate Coui t . — Held , 
that the alteration by a«i Appellate Court of a sentence of a fine of Ks. 50 
or in dolault two mouths' simple iniprisoumenb to a sentence of six 
rigorous imprisonment wis an enhancement of the .sentence and 
a-; si'.i h. prohibited by seetion 423 of the Code of Criminal Procedure. 
<-,»i'i:kn-1';.mi’Ki:ss v. Lachmi Kant, 18 a. 301 = IG A.W.N. (1890) 58 ... 

t23) .S 483 — for niainUnance of wife — Suchnider not affected by declaratory 
decict'of CiVil Court. — An order (or the maintenance ol a wife c'l ly made 
under s. 188 of the Code of Criminal Procedure cannot be superseded by a 
declaratory decree of a Civil Court to the eflect that the wife in whose favor 
such order has been made has tdo right to maintenance. SUEHUDUA v. 
BASDEO DUHE. 18 A. 29=15 A.W.N. (1896) 147 

(24) S. 531 — Sessions Court — Jurisdiclion— Appeal presented v:\lhiyi, but heard 

outside, the local limits of the /nr isdiefion of a Sessions Court. — A criminal 
appeal was presented to tbu Scssion.s Judge of the Bijnor-Budaun Divi.^ion 
at Bijnor, within the .«aid Sc'-sions division, but was heard by the said 
Judge at Moradab.nl at which place ho was empowered to exercise civil 
but not criminal juriMliction. Held, ibat the trial of such appeal at Mora- 
dabad was an irregularity, but, no failure of justice being shown to 
have been ocoasiontd thereby, was covered by s. 531 of the (Jodo of Cri- 
minal Procedure, and did not render the trial of the appeal a nullity, 
QUEEN-E.MI'UKSS V. PAZL AZI.M, 17 a. 3G(F,B.) = 14 A.W.N. (1894) 
195 * 

(25) S- 5G0 — Frivolous and vexatious complaint^Act No. IX of 1871 Wattle 

Trespass Act ) . s. 20— Compfain/ of tvrongful seizure of cattle—'* Offence." 
— A complaint of the wrongful seizure of cattle is not a complaint of an 
« M II c vitLin the meaning of the Code of Crimiual Procedure. Consc- 
(jui.'iiUy on the dismls^al of such a complaint, it is not competent to a 
Li.iirt L ) act under section .OtlO of the Code and award compensation to tho 
pur-otis agviiist whom tho complaint is made. Meohai v. SHE013HIL, 
IS A. 3j3^1G A.W.N. (1890/ 98 

(26) cS. 500 — Older fur imprisonnunt in dtfault of payment of compensation. — 

Although compous<itiun .iw.ird'.d under sccliou 500 of the Code of Crimi- 
nal Procedure is rocoverablu as if it were a fine, it is not competent to a 
Magistrate immcdialciy upon ordering a c<'<mplait.t to pay eompeusation 
to direct that he should in default be sentenced to imprisonment. QUEEN 
Empress v. Punn.v, 18 a. 96 = 15 a.W.N. ii895) 24 1 

Cross Claims. 

See Civil Procedure Code (Acr XfV oe 1S82), IG a. 395. 

Culpable Homicide, 

See Penal Code, (Act xtv of 18G0), 18 a. 497- 

Custom, 

(1) See Easement, ig a. 6D. 

(2) See HINDU LAW (CUSTOM AND INHERITANCE), 16 A. 221. 

Customary Right. 

See Easement, 17 A; 87. 

DacoUy. 

Sec PENAL CODE (ACT XLV OP 1800), 16 A. 437. 

Deceit, 

See COMPANY, 18 A. 6G. 

Declaration, 

See BPBOIFIC RELIEF .ACT (I OP 1877), 18 A. 320. 

Declaratory Relief. 

See CIVIL PROOBDURB CODE (Act XIV OF 1882), 16 A. 308. 
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Decree, P^ob 

(L) See CIVIL PROCEJDURECODli, (ACT XlV OF 189-2), IG A. 483,496; 17 A. 

97 ; 18 A. 86. 241. 

12) See Execution op decree. i8 a. 344. 

(3) See Landlord and tenant, 18 a. 440. 

Definition. 

See Penal Code (act XLV of I 8GO). 18 A. 24. 

Dlluvion. 

See Landlord and Tenant, 18 a. 290. 

Director. 

See Company, 18 A. 56. 

District Judge. 

See Civil Procedure Code (act xiv of 1882), I 8 A. 453. 

Divorce. 

See ACT IV OF 1869 (DIVORCE), 18 A. 375. 

Dower. * 

(1) See Civil Procedure Code (Act Xtv of 1882|, 18 A. 400. 

(2) See Muhammadan law (Dower), 17 A. 19, 76, and 93. 

Easement. 

(1) Custom— Right of privacy. — The customary right of privacy which prevails 

in various pirts of the North* Western Provinces is a right which attaches 
to property and is not dependent on the religion of the owner thereof. 

ABDUL Kahman v. D. Emile, 16 A. 69 = 13 A. W.N. (1893) -217 ... 45 

(2) Customary right— Facts necessary to establish the existence of a customary 

right. — The plaintifi sued for possession of a piece of land which, he 
alleged, formed part of the court yard of his kothi, and for demolition of 
a chabutra thereon. The defendants denied the plaintifi’s title and alleged 
that they always used the C/m&ufra as a sitting place, and that during 
the Mokarram the fastusand alums were exhibited upon the chabutra and 
a takhl was placed upon it. The Court of first instance found that the 
defendants bad a right to use the land in the manner claimed during the 
Moharram. The lower appellate Court on the question of the defendants’ 
right to use the said land m the manner claimed by them found as follows 
— “ That various mirasts, whose connexion with each other is not esta- 
blished, have within a period of twenty years or so placed upon 

the land and sung there.” Held, that this finding of fact did not necessarily 
in law lead to the conclusion that there was a local custom by virtue of 
which the easement now claimed by the defendants was acquired. 

Where a local custom excluding or limiting the general rules of law is set 
up, a Court should not decide that it exists unless such Court is satisfied 
of its reasonableness and its certainty as to extent and application, and is 
further satisfied by the evidence that the enjojment of the right was not 
by leave granted, or by stealth or by force, and that it had been openly 
enjoyed for such a length of time as suggests that originally, by agreement 
or otherwise the usage had become a custom try law of the place in respect 
of the persons and things which it concerned. KUAR SEN v. MaMUAN, 

17 A. 87^=15 A. W.N. (1896) 10 ... 381 

(3) See Easements act (V of iS82), 16 A. 178. 

Easements Act (V of 1882). 

6’s. 4, 18— Easmenf — Custom— Right (0 place tazias a certain plot of land 
during the Moharram.— A right to place faiins on a certain plot of land 
during the Moharram is a right of the nature of the customary easements 
referred to in s. 18 of Act No. V of 1882, and may bo acquired as such by 
prescription. MAMMAN v. KUAR Sen. 16 A. 178= 14 A. W.N. (1994) 12. Hi 

Eatoppel. 

(1) See Civil Procedure Code (\cr XfV op 1982). 13 \. -233. 

(2) See LANDLORD AND TENANT. 16 A. 323. 

(3) See Mortgage (redemfhon), us a. 329. 
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Evidence. 

(1) Certificate of quardiayisfiip -“Minority — Act No. XL of iH58.— A certificate ot 
RUirdiansbip iR not evidence of minoiity whoii the quedtion of minority is 
in issue. (iUN.tUA KUAK v AltL.XKlt PaNDI:. 18 A. 478-16 A. W.N. 
(1806) 

(Q) See CllI.MIXAL PltOCF.DUnR OODP (ACT X OF 1882). IS A. 78 

(3) See EVIDRNCF Act (I OF 1872), 19 A. 92. OS and 1G8. 

(4) See HiN[)U L^W (JOINT PAMIRYI, IS A. 176. 

(5) See L\NDL0HD AND TkNANT, 16 A. ISl ; 18 A. 200. 

(6) Sec Ue(;isti<ation Act (III of 18771, IS A. 339. 

(7) See Statutk, 21 AND 25 Vie.. Cai*. lOl, 16 A. 136. 

Evidence Act (/ of 1872 k 

(1) .S'. 9— Admissibility of evidence — Copy of proceediny anterior to suit cotitaining 

mention of the descent of one of the parties to the suit. — Ctt'ii Procedure 
Code. s. 669.— One of tho questions in issue in a suit as to the pedigree 
of a certain family being whether one Gauri Shankar was son of Balwant 
Singh, or of one Moajjam Singh, belonging to a totally different family 
from that of Balwant Singh, an attei-t' d copy of a rubhar in some pro- 
ceedings long anterior to the suit was tendered in evidence, in which 
rubkar (lauri Shankar was deFcrilioJ as the .'<od of Balwant Singh. Held, 
that the rubkar admissible in evidence under the provisions of s. 9 
of Act No. lof 1872. KADHAN SINOH v KUAR.I1 DICHHIT. 18 A. 98 = 
16 A.W.N. (1805) 236 

(2) S. 30 — Joint trial — Statevients of co-accused who pleaded quUty — Eridrnce. — 

Whore two out of several persons on their h i il in a Court of Session on a 
joint cbirgo plead (1 guilty and made certain statements to the Court, it 
was that such .Matement.s could not be tikcn into consideration as 
ovidonco against the other accu.so 1 persons, inasuiucb .aa after pleading 
cniltv the persons m-iking thf)se scil-menis were no longer on their trial. 
(JUK'fn EMIMIKSS V. IMHimU, 17 a. 524 = 15 A.W.N. (1895) 111 

(3) S. 'ii — Evidence pioviny Ixlle by inheritance to raj estates — Proof of pedigree 

— Estate hcli as seoarate under the Hindu Laiv — ll’i<^ott;’s interest therein 
—.■\cL No. XI 0 / 1867 iOlfvnves against the State]— Confiscation. — A raj 
ostate WHS claimed by the appellant as the nearest agnatic kinsman of the 
last raja in possession, who h id died without male issu^. but leaving a 
widow, and a daughter by her, both of whom died before this suit. 

The respondent, who had obtained possession under a gift from the vvidow, 
denied the claimant's relationship to the raja. He also alleged that no 
title could have dc.seondod to the claimant from father to son, as the 
father’s property had been confi.scated on his conviction of an offence 
against the State, and sentence under Act XI of 1857. 

Held, that as the widow had fakon the cstite as the result of her husband's 
having owned it as his separate pr»porty, the respondent, whose only titlo 
was through her, had not establishcl that a right of survivorship bad 
accrued to the plaintiff 's father on the death of the raja in 1853 ; there- 
fore, there was no right of that kind which could have been confiscated 
by the sentence which was passed in 1662. Nor had the father any right 
of inheritance that could bo enforced during the life of the widow, who 
outlived him. The separation of the estate, as held by the late' raja, 
negatived both the confiscition and limitation. 

Tho claimant, to prove his titlo, relied upon a pedigree, not stated in any 
document produced, that had existed in tbo family before this suit. Tho 
genealogy on which he claimed was, however, identical with one which 
his father had more than once aaserted, alleging title to two mauzas of the 
raj estate. The raja, cilled upon to answer in proceedings at settlement, 
had not given a direct duuial to the alleged relationship. ’ 

On the contention that there were steps in the pedigree as to which the evi- 
donee a'i<luced did not include proof of statements made by a deceased 
person who had means of knowledge, or proofs of other statements within 
a. 32 of the Indian Evidence Act, I of 1872, and as to which the evidence 
was insufficient. 

Held, that tho evidence taken altogether, oral and documentary, had been 
sufficient to prove that the appellant was related to tbo deceased raja, ^as 
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he h'\'3 claimed to be, aud that the appellant wav. as heir to him, entitled 
to inherit the raj estates on the widow’s death ; this opinion beins fnunded 
on the documentary evidence. Bej.'M BAHADUK SI^^GH v. BhupINDAR 

Bah.vdur Singh and Be.iai Bahadur Singh v. Kounsal Kishorr 

PRASAD, 17 A. 45G (P C-)=22 I.A. 139=6 Sir F.C.J 503 

(4) S. Si— Account booJi^— Corroborative evidence necessary lo render defendant 

liable upon entries in ptainti/Js' bonks — In a suit to recover money due 
upon a running acjonnf, ihc plaintiff produced bis account-books, which 
were found to ne books ngulaily kept in the course of business, in support 
of his claim. One of the plamtigs gave evidence as to the entries in the 
account-books, but in such a manner that it was not clear whether he 
spoke from his personal knowledge of the transactions entered in the 
books, tbo entries in which were largely in his own handwriting, or simply 
as one describing the state of affairs that was shown by the books. He 
was cross-examined, but no questions were asbd him to show that he was 
not speaking as to bis personal knowledge. Held, that the evidence given ae 
above should le interpreted in the manner most favourable to the plaintiff, 
and might bo accepted in support of the entries in tbe plaintiff’s account- 
books, which by themselves would not have been sufficient to charge tbe 
defeudanls with liability. DWaRKA DAS v. SANT BaKHSH, 18 A. 92 = 
15 A. W.N. (1895) 235 

(5) S- M-'Eoidence as to whether hundis were genuine or not— Comparison of 

handivriUng — Entries in acenuni books retjulnrlp kept — Tests of correctness . — 
Toe High Court li . 1 rcvor<-oi 'he finding of tbe first C- urt on .on issue 
which, in effect, w.is whetiier ..-i rtaiii hundis were gotiuiiiti or false Unaer 
s. 34 of Act No. I of 1872 tThc Indian Evidence Act), tbe plaintiff’s account- 
borks were produced by the plaintiff as relevant evidence, and were relied on 
as C Trob rating direct iC'tiinony. Tbo weie test'd by reference to 

CT. tries corresp inding with o;hi r independent evid nee. The Judicial 
Comuiiitee. on the whole evidence, affirmed the decision o' tbe H'gh Court, 
that the hundis were genuine. In the decree which gave intertsi to its 
oate, they extended the period until piymont. JASWANT SINGH v. Sheo 
NARAIN LAL. 10 A. 157 {P.C.)=22 I A. G = G Sar. P.C.J. 40t 

(6) 5. 92 — Evidence to vary or add to the terms of a contract in writing— Evi- 

dence to shoiv VI niner in which consideration was agreed to be paid. — S. 92 
of the Indian Evidence Acr, 1872, will not debir a party to a contract in 
writing from showing, notwithstanding the recital in ihe deed, that the 
consideration specified in the deed was not in fact pud as therein recited, 
but was agreed to be paid in a different manner. INDAR.IIT v. LAL 
CH.AND, 18 A. 1G8 = 1G A.W.N. (1896) 16 

17I S. 132— See PENAL CODE (ACT XLV OF 1860), 16 A. 88. 

(8) See Burden OF Proof, 17 A. 428. 

(9) See CIVIL PROCEDURE CODE. 17 A. 29. 

(10) See CRIMINAL Procedure Code (Act X op 1882), 17 a. 57. 

(11) See Penal Code (act XLV of i860), 17 a. 676. 

( 12 ) See Succession Certificate iVll of 1889), 17 A 578. 

Execution of Decree. 

(1) Act IV of 1882, ss. 88 nnd 89 -Suif for sale on a mortgage — Future interest. 

—A decree for sale under s. 88 of tbe Transfer of Property Act, 1882, in a 
suit for sale on a m^'rtgago declared a certain sum, including principal 
and interest up to dale of deciiC, to be payable to the plaintiff within a 
stated time, and also provided that the decree should carry future inter- 
est. Tbo judgment-debtor did not pay within tbe specified time, and 
subsequently the decree holder applied for an order absolute for s>ile 
under 8. 99 of the above mentioned Act. fle/rf. that the amount which 
could be realised by tbo decree- bo»d-.'r by sale of the ra-^rlgaged property 
would inoludc future interest from (be date of the decree under s. 88 to 
the date of sale, and that it was not necessary that specific mention of 
future inUrei t should be contained in ibe order under .s. 89 of the Act. 

R\.I KUMAR v. BISHESIUU NaTH, 16 A. '270 = 14 A W.N. (1891) 80 ... 

(2) Ambiguous decree— Beference to pleadings in the suit to ascertain meaning 

of the decree. — Where a decree is in its terms ambiguous it is nt 

to the Court executing it to refer to the pleadings in the suit in which 
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Execution of Decree~{Continued). 

such decree wa‘» pas'^ed to ascertain its precise meaning. L\CHMI Naraiv 
V. JWAL.V NATH, 18 A. 841 = 10 A.W N. (180C) 87 

(3) Atlnclunenl - of decree — Second ntl'ichmenl by aas'^ynee — Ptesump- 

lion ns tocesiohon of prior altacliment.~~ii at iho date of the assi,/nment 
of a decree the judgmen ■ -debtor's property is alrc.iiy under atta -hrnent 
ill execution of Mich ilc(:r;o. it i.; noc iieccbsary for' the asHigiu-e of the 
decree to apply for a frc.sh attacbm-int. V/ben either the dccrc'vbolder cr 
his assignee applies to haw- atta •bmc-iit undt-r the decree of property 
which h IS been pr«viojsly ;»U iclied under ih-* decree, it lies upon 'ho 
dccreo-bolder or the assig ici o[ the docr.v, a^ the case may be. if the oues- 
tion i> raisol, lo show ihit l ie soco.id application was uniuios-.ary by 
reason of the first atiachiuent being still subsi.stiug. Failing such evi- 
dence. a Court may presume that the prior attachment had ceased before 
the applicition for a second attachment was made. HAFIZ SULEilAN v 
SHEIKH ABDULLAH, 1C A. 133 = 14 A.W.N. (18‘J4) 13 ‘ ‘ 

(4) AftnchmenloJ immoveable property— Order striking off application for eiecution 

but mainmniia^nff^jo/iHicaf— -Ippea/.— A decree-holder in execution of hia 
dccru-o atia ‘bed certaiu immoveable property of his judgment debtor ; but 
on bis taking no other stops ti complete the execution of the decree,' the 
Court struck off the ex.icjiion pro-- 0 idings miintaining the attachment. 
Against this order iho doerec-holder appealed. He/d. that, inasmuch as 
tho order io question wn not a judicial disposvl of the application for sale 
and would not pie'ludc the decree holder from coutiijuing the execution 
of hi.s de ;rce, an appe il Imm such order was soperfltious and must be dis- 
missed. RaTTANJI V, llAUI U \lt DAT DUBK. 17A. :^43=15 AWN 
(iSUo) .87 

• • • 

(5) Civil Procedure Code. s. 2:H--Appli:ation t) execute decree against alleged 

representative of deceased jndgm nt-debtor.—lu ibo case of an application 
under s. 234 of the C ide of Civil Procedure to execute a decree ^igtiiHta 
person alleged to botbo r ■p*' ■sentativo of a denustd judgm. tit debtor it 
IS for the Court which pissed the decree to decide wuother the person 
against whom execution is -ought is cr is not sneh repro-ootative, but it is 
for the Court executing the decree to decide t > what extent such person 
is liable as such representative. Seth BHAI'UR.JI Nana £haI v SHAN- 
KAR DAT DuitE, 17 A. 431 -=15 A.W N. (18U5) 74 

(6) Ctuif Prccedure Code, ss. 234. 244, 278, 2S3— /iepre'senfatire of deceased judg- 

ment debtjr — Practice- Appeal.— Cen-Aia dycree-boldcrsobtaiued during the 
life-time of their judgnaeuc-debtor attachmt.nl of cedain immoveable pro- 
perty as belonging to the said judgm. nt-dtbt jr ; but, on the decree-holders’ 
.seeking to bring the property to sale, one S.D came forward with an objec- 
tion that the pr.-ipcrty was his and was not liable to .sale in execution of 
the decree in question. Pendiug the deci.sion of the Court on this objec- 
tion the decree-holders applied to the Court to have the names of S. D. 
and tho widow of the judgment-debtor (who dici about the time the pre- 
vious objection was filed) placed on the record as representatives of the 
judgment-debtor. S. D. file.l a similar objection to this application also • 
but both objections being heard together on the Gth Sepiombor 1892 were 
dismissed, and S. D, was placed on the record as representative r.f the de- 
ceased judgment-debtor. On appeal by S. D. agiinst “ the order of the 
District Judge of Jaunpur of the 6tb September, J892,’* it was held that 
the order making S.D. a party to the fxecution proceedings as representa- 
tive of the judgment-debtor reoderod any order a< to hia former objection 
superfluous and that order was appealable under 8.244 of the Code of 
Civil Procedure SHANKAR DAT DURB v. J. G. Harman A Co 17 A 
245=15 A.W.N. (1895) 66 

(7) Civil Procedure Code, s. 244 — Objection by representative of parly to the suit to 

the jurisdiction of the Court nhich passed the dtcree, - S. 244 of the Code of 
Civil Procedure applies as well to a dispute arising between the parties 
contemplated by that section in relation bo the execution of a decree after 
it has been executed, as it would to a dispute betweeu such parties relating 
to the execution of a decree before it had been executed. 

It ia competent lo th-^ Court charged witithe execution of a decree to con- 
sider the quesbiou as to whether tho Court which pa.ssel tho decree had 
jurisdiction to pass it. u-ile-M th • .D r e iiself precludes that question 
lUDAD ALl V. JAOAN LaL. l7 A I7d = 16 A.W N. (1895) 109 
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Execution of Decree—iContinued). Page 

(81 Cii’i/ Procedure Code, ss, 258, 320 — Act No. XV of 1877 {Indian Limitation 
Act], ss. 19, 2Q— Execution transferred to the Coliector— Acknowledgment in 
the Court of the Collector of part payment of decretal money— Limitation . — 

Where, after a deerpr had been sent to the Collector for execution under 
the provisions of a. 320 of the Code of Civil Procedure, the decree-holder 
and judgment-debtor joined in an application to the Collector in which 
they stated, on ihe one band, that the decree-holder had received 
Rs. 2,900 in part payment of the decretal amount, and, on the other, that 
there was a certain balance due from the judgment-debtor under the de- 
cree, and that arranepments had been made between the parties forthe 
pajmont of such bal.tnce. Held, that the above application was properly 
made to the Collector as being, within the meaning of s. 258 of the Code 
of Civil Procedure. “ the Court whoso duty it is to execute the decree, ’* 
and that the application was a valid acknowledgment for all purposes and 
sufficient under ss. 19 and 20 of the Indian Limitation Act, 1877, to save 
limitation in respect of the execution of the decree. SIUH.AMMAD SAID 
KHAN V. PAYAO SaHU, IG A. 228=14 A.W.N. (1894) 56 ... 148 

(9) Decree ns originally framed incapable of execution—Arfiendmerit of decree— 

Limitation— Act No XV of 1877 (Indian Limitation Act), sch. ii, arts. 178, 
17 g__\Vhere a decree as originally framed was found by the High Court 
to be incapable of execution and was not finally amended by that Court, 
so as to become capable of execution, until nearly twelve years after it was 
passed, it was held that an application to execute such decree which was 
made within three years from the date of the amendment of the decree 
was within time, the rule of limitation applicable being that prescribed by 
art. 178 of sch. ii of Act No. XV of 1877. MuhaMMAD SULEMAN KHAN 
V. Muhammad Yar Khan, i7 a. 39 = 14 A.W.N. (i894) 191 ... 349 

(10) Decree payable by instalments with proviso as to execution of entire decree on 

defmdt m payment of instalment— Construction of decree— Limitation . — 

Where a decree for money is made payable by instalments with a proviso 
to the efioct that on default being made in payment of the instalinents 
the docroe-holder i.^ entitled to execute the decree for the whole amount 
du<', such a decree is to be construed as much as possible in favour of the 
decree-holder, and unless the decree clearly leaves the decree-holder no 
option on the bapp ning of a default but to execute the decree once and 
for all for the whole amount due under it, the decree-holder may execute 
it on the happening of the first, seconder any subsequent default, and 
limitation will run against him in respect of each instalment separately 
from the time when such instalment may become due. SHANKAR PRASAD 
v. JALI’A PRASAD AND OTHERS. 16 A. 371 = 14 A.W N. (1894) 115 

(11) EOect as regards limitation of striking off petition for execution of decree— 

Second application, without express leave granted when the first was 
struck off, s$. 373, 049, of the Code of Civil Procedure, inapplicable here — 

Act No. VI of 1892, ss. 4 and 5. --It is clear, both from the Code of Civil 
Procedure itself, and from the provisions of the Limitation Act of 1877, that 
.a succession of applications for execution is contemplated. Section 647 
of the Code of Civil Procedure, cannot, on its true construction, be appli- 
ed to execution of decree, and was inapplicable to petitions for execution 
before, and independently of, the passing of Act VI of 1892, sections 4 

and 5. 

A first application for execution of a decree having been, on the decree-holder’s 
petition, struck off the list of cases pending for hearing, a second application 
was made within the period of limitation. 

Held, that the first application, notwithstanding that the order striking 
it o2 had been made, was not annulled, but afforded a fresh starting point 
for limitation. 

Held, also, that although the petition for execution had been withdrawn 
without leave to apply again having been expressly granted by the Court, 
the petitioner’s right to renew his petition, within duo time, remained. 

The provisions of s 373, which could only have applied through tho 
effoot of 8. 647, had not been rendered applicable thereby to petitions 
for execution. THAKUR PRASAD v. FAKIR-ULIiAH, 17 A. 106 (P.C.)=6 
M.L J. 3 = 22 I. A. 44=6 Sar. P.C.J. 626 ••• 
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Execution of Decree--(Continued). 

(12) Lim\lalio7i— Execution stayed by reaso7i of injunction for more than three 

years— Revival of premous a^jpiica/ion.— A decree-holder in execution of 
his decree attached a decree held by his judgment debtor. On the 3fd 
of July 1888 the deccec holder applied for execution of bis decree by en- 
forcement of the eocond decree, and in pursuance of this application obtain- 
ed attachment of certain property as belonging to the ju Jgment-dobtor under 
the second docreo. Subscfjuently a suit was filed by the son of such 
judgment-debtor claiming tho property as his own, and in that suit an 
injunotioD was granted staying execution under the application of the 3rd 
of July 1888 until the suit was decided. Tho application for execution 
was meanwhile struck of!, but tho attachment was maintained. On tho 
19th of March 1802 tho suit was dismissed and the injunction came to an 
end. Ou the 29th of October 1892 a fresh application was made for 
execution. 

Beld that this second application was not barred by limitation, but was to 
be regarded as an application to renew the proceedings commenced by the 
former application, which had been suspended by the Act of the Court 
and not by anything for which the decree holder was responsible. 
Lakmmi Chand V. Ballam Das, 17 A. 425 = 15 A.W.N. (1895) 82 

(13) Limitation— Act XV of 1877 (iudtnn Limitation Act), $. Procedure 

appheabU to execution of decrees— Revieto— Civil Procedure Code, s. 623. — 
It is tho duty of a Court to which an application to execute a decree is 
presented to satisfy itself whether or not such application is barred by 
limitation. If the Court on such an application omits to decide tho ques- 
tion of limitation, or decides it against tho judgment-debtor and in his 
opinion wrongly, the judgmoirt-dobtor may either appeal or can apply 
under a. 623 of the Code of Civil Procedure for review of the Court’s 
order, and this whether notice of the application for execution had 
boon issued to him or not. 

A Court in executing a decree should look to the substance rather than to 
the form of applications presented to it. Where an application was made 
by a judgment-debtor objecting to tho execution of a decree against him 
on the ground that it was barred by limiration, previous objections to 
execution having been disallowed ; it was /wfti that the relief prayed lor 
being one which could only be granted by way of review the application 
should bo treated as one for that purpose. Ra.MU Ru AND OTHRK.S 
V. DAYAL Singh. 1G a. 390= I4 A.W.N. (1894) 131 

(14) Limitation — Act No. XV of 1877, sch. II, art, 178 ~ Application for 

execution of a different nature from preceding application. — A decree- 
holder in execution of his decree applied, on the llih January 1888, for 
arrest of tho judgment-debtor. On tho 25th February 1888. in consequence 
of the record of the case being required in the High Cour., the Court exe- 
cuting the decree struck of! that application suo motu. On the 23rd 
February 1892 the decree-holder again applied for execution of his decree 
but this time by attachment and sale of the judgment-debtor’s property! 
Beld that the second application could not be regarded as a continu- 
ance of the former application, and that execution ol the decree was time- 

barred. UAH SARUP V. BALOOHIND, 18 A. 9=15 A.W N. (1895) 133 

(15) Limitatioti—Acl No. XV of 1877, sch. ii, art. 173— Decree for possession of 

immoveable property, executum being contingent on non-patimeni of 
annuity.— \Shete a decree was for possession of immoveablo property but 
its execution was contingent on default being made by the jud^’ment- 
dobtor in the payment year by year of a certain annuity to the decree- 
holder. Beld that the decree-holder was not obliged to execuio such 
decree once and for all upon the occurrence of the first defauli, but might 
execute it on occasion of any subsequent default ; also that the limiution 
applicable to the execution of such decree was that provided for by art 178 
of sch. ii of tho Indian Limitation Aot. 1877. Muhammad Islvm 
v- Muhammad ahsan, 16 a. 237=14 A.W.N. (i894) 6i 

(16) Order for sale under a decree prevwisly satisfied \ such order and the come- 

quent sale ultra vires and nullities.— ku order for sale and a sale under 

such order are ultra vires and nullities if the decree which is ordered to be 

executed has been satisfied by payment into Court of tho decretal money 

before the order .is made. CHUNNI v. Lala Ram U 5 -V 5 = 1-1 a W m 
( 1093) 141 ’ xoA.vv.n. 
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Execution of Decree— (Concluded). 

(17) Sale in cxeculion held tn pumnnnee of an attachment made under a wrong 

sertion — Civil Pmeedure Code, ss. -ifiM. 21S — Attachment. — Deld that a 
sale of the mortgiRce’s rifihts under a mortg.ipp duly held and confirmed 
was effectual to pa-^s the niort<ia,:^«-e's rights to the auction-purchaser, even 
though the attachment '^nb'5( quent t^ whieh such sale was held might 
have been made utidcr a wrong secMoji nf iho Code of Civil Procedure. 
Sheo Chahan Lu. V. SHEO SEW.4K LAL. 1ft A. 169 = 10 A.W.N. (1896J 
154 

(18) See Burden of Proof, 18 A. .36:'. 

(19) See CiVID PltOCEDURE CODE tACT C:" OK IftsJ). 16 A. 1. 11, 165, 286, 

418, 483 & 496 ; 17 A. 42.82, 0.), 162. 222 A: 531 and 18 A. 36. 37, 49, 52, 
106, 123, 141, 163, 313, 348, 413, 435 437. 461, 479, 481 and 482. 

(20) See Contract act (IX of 1872), 17 a. 204. 

(21) See Hindu Law (Joint Fa.mily), 16A.449. 

(22) See LIMITATION Act (XV OF 1877), 16 A. 75 ; 17 A. 103 and 18 A. 334. 

(23) See SUCCESSION Certificate Act (VII of 1389), IG A. 26. 

(24) See TRANSFER OF PRORERTY ACT (IV OF 1832/, 16 A. 78. 

Expectancy. 

See Hindu Law (Widow), 17 A. 125. 

Ex-proprietary Tenant. 

See Act XII of 1881 (aura Rent), 16 A. 337 & 18 A. 121, 

False Charge. 

See PENAli Code (act XLV of I860,', 16 A. 124. 

False Evidence. 

See PENAL Code (act XLV of 1660), 17 A. 436. 

Fasti Year. 

See Interpretation, is a. 338. 

Fraud. 

See SALE, 18 A. 322. 

Gambling. 

See act III OF 1307 (GAMBLING), 18 A. 23. 

Gift. 

See Muhammadan Law (Gift), i8 a. i. 

Guardian and Minor. 

(1) Liabilily of mmor for art of fierson without authority pxirporting to act as the 

guardian of the minor. — Tho uncle of a minor Jluhj^mraadat) purporting, 
tbougli without auDioni} . to act as Mtc luinot’s guardian, made a mort- 
Rjtpc of certain propir-y belonging to the minor, and subsequently took 
a Ica^p of the mortgagi d property in favour of the minor. The minor 
having made defanit m payment, the mortgagee sued to recover rent. 
7/efri that the mortgagee was not entitled to recover, nlthougb, had the 
minor sued the mortgagee to av'id the nioitgago, he might not have been 
able to suee.eed vyithout piving c^mpel*SAtion to the mortgagee to tho 
extent to whieh he or his prr perty had benefited by the money advanced 
on the sociiriiy of iho mnrrgago. NiZAM-UD DIN SHAH v. ANANDI 
PRASAD, 18 A. 373=16 A.W.N- 11896199 

(2) See Guardian and WAitns Act (VIII of 1890/, 17 A. 529. 

Guardians and Wards Act {Vltt of 1890). 

Joint Hindu family— Appointment of guardian of property of minor,— It is not 
competent tn a Court under Act No. VIll of 1890 to appoint a guardian of 
the property of a minor who is a member of a joint Hindu family. 
JHABRU SiNOH V, GANGA BlSHAN, 17 A. 629 = 16 A.W.N. 1895 119 ... 

Haq^Fchaharum. 

Suit for— Scfl LIMITATION ACT (XV OP 1877), 18 A. 4.30. 
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High Court. Paqr 

(1) See Lettebs Patent, 18 a. 174. 

(2) See STATUTE 24 AND 25 VlC.. Gai*. 104, 18 A. 4. 

Hindu. 

Will made by a— Probate of— See ACT V OK 1881 (PuOliATR AND ADMINIS 
TRATION). 18 A. 2G0. 


Hindu Law. 

1. — ADOPTION. 

2. — CUSTOM. 

3. — Endowments. 

4. — GIFT. 

5. — INHERITANCE. 

6. — JOINT Family. 

7. — Partition. 

8. — Succession. 

9. — Widow. 

Hindu Law^l .—Adoption. 

Benares School — Adoption bp one of the regenerate classes of a mother's sister's 
son.— Held bp EDGE, C.J.. KNOX, Blair and Burkitt, JJ. (BANER.!! 
and AIKMAN, JJ. , dissenting). 

The Hindu law of the School of Benares does not prohibit an adoption 
amongst the three regenerate classes of a sister’s son, of a daughter's son, 
or of a son of the sister of the mother of the adopter, and consequently 
the onus of proving that such an adoption is prohibited by usage is upon 
him who alleges that it is illegal. 

The authority in the School of Benares of the Dattaka Mimansa of Nanda 
Pandita considered. That Mimansa is not on questions of adoption an 
"infallible guide" in the School of Benares, and is not followed when it 
imposes on the right of adoption restrictions not to be found in the recog- 
nised authorities of the School of Benares. 

Held by BanfmuI, J. (AIKMAN, J., concurring). — The adoption by a Hindu 
belonging to one of the three regenerate classes of bis mother's sister's son 
isprobibited according to the Hindu law of the Benares School. Suoh 
prohibition is not merely directory, but the adoption is absolutely inter- 
dicted and void and cannot be validated by the rule of factum valet. 

Held also by Baneiui, J. — That the Dattaka Chandrika and the Dattaka 
Mimansa are works of paramount authority on questions relating to 
adoption, as well in those parts of India which are governed by the 
law of the Benares School as elsewhere. Bhaowan SlNGH v. BBAGWAN 
SINGH, 17 A. 294 (F.B.) = 15 A.W.N. (1895) 1C7 

2. — Custom. 

Jains— Widow— Power of widow to deal toith deceased husband's property— Evi- 
dence of custom— Judicial decisions. — Held that amongst Agarwala Banias 
of the Saraogi sect of the Jain religion a widow has full power of aliena- 
tion in respect of the non ancestral property of her deceased husband ; but 
that she has no such power in respect of the property which is ancestral. 
Held also that where a custom alleged to be followed by any particular 
class of people is in dispute, judicial decisions in which such custom has 
been recognized as the custom of the class in question are good evidence of 
the existence of such custom. ShIMBHD Nath AND ANOTHER v GAYAN 
CHAND. IG A. 379 = 14 A.W.N. (1894) 123 

— 3.— Endowments. 

See ACT XX OP 1863 (RELIGIOUS ENDOWMENTS), 18 A. 227. 

4.-aiH. 

Delivery of deed of gift effectual to pass title. — The delivery to the donee of im- 
moveable property of the deed of gift is sufficient to pass the title to suoh 
property to the donee without actual physical possession of such property 
being taken by the donee, Balmakund v. Bhagwan Das 1G A 185 = 
14 A.W.N. (1894) 21 
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Hindu Law-S.-inheritance. 

Mitakshara ** Step-mother'" — Custom— Natureof evidence necessary to establish a 
cwstow of variance with the general Zatu.- According to the Mitakshara school 
of Hindu law astep motber, not being one of the females expressly named 
in the Mitakshara and not being included under the term “ mother” in 
Chapter II, 8. 3. cannot inherit from her deceased step-son. Where it is 
sought to establish the existence of a custom, modifying or varying 
the general law, the kind of evidence that ought to be regarded is 
evidence showing that the right claimed by custom was more or less 
contested and the contest abandoned by some one who, if the custom 
had not existed, would have been entitled, or evidence showing that 
generally in the district the custom was followed to the exclusion of 
persons who, if it had not been for the custom, would presumably have 
enforced their right under the general law. Rama NAND v. SubQIANI 

IG A. 221 = 14 A.W.N. (1894H7 

6. — Joint lamiiy, 

(1) Evidence of separation — Shares separately recorded in village papers— Separate 

purchases by individual members of family out of joint family funds.^ 
Where there has existed a joint Hindu family possessed as such of immo- 
veable property, tbe presumption is that until the contrary is shown such 
family will continue to be joint. 

The fact that in the revenue and village papers individual members of a 
Hindu family once admittedly j-'int are recorded as holding each a certain 
specided portion of property is not. standing by itself, sufficient evidence 
that a separation has taken place, nor is the fact that specific purchases 
of immoveable property have been made from time to time in the names 
of individual members of the family, and that the property as purchased 
was recorded in each case in the name of the nominal assignee. Gajendar 
SINGH V. SARDAR Singh, 18 a. 176 = 16 A.W.N. (1896) 23 

(2) Mortgage by a married woman of property inherited from her father— Legal 

necessity— Expenses of daughter's murriape.— Ordinarily it is the duty of 
the father in a Hindu family to provide for his daughter’s marriage ; but 
where the father was not possessed of sufficient means to do so, and tbe 
mother, to raise money to meet the expenses of the daughter’s marriage, 
mortgaged property of her own which bad come io her from her father, it 
was held that the mortgage was made for legal necessity and was a valid 
mortgage. RUSTAM SINGH v. MOTI SINGH, 18 A- 474 = 16 A.W.N. 
(1896) 155 

(3) Partition— Power of father as manager of joint family io reier to arbitration 

the partUicm of the joint family property— Civil Procedure Code, ss. 520, 
521 , 526— ilujard.— It is competent to the father of a joint Hindu family 
in his capacity of managing member of the family to refer to arbitration 
the partition of tbe joint family property, and the award made on such a 
referenop. if in other respects valid, will be binding on the sons. In s. 526 
of the Code of Civil Procedure, the word ’•shown” is not equivalent to 
” alleged, ” but it is necessary that one of the grounds mentioned in s. 520 
or s. 521 should be proved to the satisfaction of the Court before the Court 
is justified in refusing to file the award. JAGAN Nath v. MANNU LAL, 

16 A. 231=14 A.W.N. (1894) 60 

(4) Bights of illegitimate member of the family — Mortgage — Redemption— Suit by 

legitimate son of illegitimate member of the family to redeem a mortgage 
made by a pr^ious legitimate owner.— Thu right of an illegitimate son in 
a Hindu family to receive maintenance from the family property is a pure- 
ly personal right and does not descend to his son. 

Field that tbe legitimate son of an illegitimate member of a Hindu family, 
who, as such illegitimate son, might have had a right to maintenanoe 
from the property of his father, had no such interest in the estate belong- 
ing to the family as would entitle him to redeem a mortgage made by a 
previous rightful and legitimate owner of the estate. Balwant SinGH 
V. ROSHAN Singh, 18 a. 253=16 A.W.N. (1896) 41 

(5) Simple money-decree agamsl father alone sought to be executed after his death 

against joint family property in the hands of the son— Civil Procedure 
Code, ss. 2i^—Executio7iof decree, — A creditor ofa father in a joint 
Hindu family governed by the law of the Mitakshara who has obtained a 
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Hindu Law~6 —Joint Family~>{Cunciiided). 

simple decree for money in a suit against the father alone cannot obtain 

execution of that decree against the joint family property or any part of 

It in the hands of the son in a proceeding against the son m execution of 
that decree instituted after the death of the father, and not being a pro- 
ceeding in continuation of an attacbmont of the property oflected during the 
lifetime of the father; the proceeding in execution not being barred by the 
law 01 limitation, and the son not being precluded by any estoppel from 
proving that the property was joint family property at the time of his 
father s death and is in his bands ancestral property and not assets re- 
presenting what was at the time of his father's death separate property of 
bis father. But in such a case, if the creditor desires to obtain a remedy 
against the ancestral property, or any part of it. in the hands of the sou. 
ho must seek that remedy in a suit against the son, in answer to which 
suit, when brought, the son will bo entitled to prove that the suit is 
bdrred by limitation, that the debt was tainted by immorality, or any 
other matter that would be a defence against the son. LacHWI Narain 
AND ANOTHER V. KUNII LAL AND L.VCHMI NARAIN AND ANOTHER V 
CHOTE LAD AND OTHERS, 16 A. 449=14 A.W.N. (1894) 1C9 

6) 6’uif for possession of property alleged to have been joint family properly^ 
Separatxon^Burden of proof .—'Mhtee brothers. Manohar Singh Paliban 
Singh, and Harnandau Singh once constituted a joint Hindu family. 
After the death of all of them the descendants of Manohar Singh sued the 
descendants of Haroandan in effect to obtain their share of the property 
which had been of Paljhan Singh in his lifetime. In their plaint they 
alleged that the family was still joint. By their evidence, however they 
set up a sepiratioa between themselves and Harnaudan shortly after the 
death of Paljhan Singh. The defendants, on the other hand, alleged 
that some twenty or twenty-five years before suit, after the death of 
Manohar Singh, there had been a separation between the plaintiffs on the 
one side and E'aljhan Singh and Harnandan Singh on the other. 

Held that, the plaintiffs having set up a case wbioh was inconsistent with 
the presumption of the family remaining joint, it was for them to prove 
that the separation took place as they alleged. Ram GHULAM Sinqh 
V. RAM BBHARI Singh. 18 a. 90= is A.W.N. (1895) 234 

(7) Transfer by one member of his share in the joint family property to another 

m«»i6er.— One member of a joint Hindu family cannot transfer his un- 
divided share in the joint family properly to another member of the family 
without the consent of the rest of the co-sharors. CHANDAR Kishore 
V. Dampat Kishore, 16 a. 3G9 = 14 a.W.n. (1894) 117 

( 8 ) See Guardian and vvard.s act (VIIE of 1890), 17 a. 529. 

(9) Sea SUCCESSION CERTIFICATE ACT (VII OF l839), 17 A. 578. 

(10) See Transfer of propertv act (IV of 1982), i7 a. 537 . 
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— — 7, — Partition. 

Of joint family property— See HINDU LAW (JOINT FAMILY), 16 A. 231 


8.— Succession. 


HihAugs in Gorakhpur --Alleged mode of succession to property by survivorshin 

among a brotherhood of Nihangs— Failure to prove that the deceased 

who had possessed properly, was a member.— The plaintiffs claimed that 

they as members of a fraternity of Nihangs were, on the decease of 

another member, entitled to the succession tc the property possessed bv him 

according to rules of inheritance prevailing in their religious brotherhnnri 

They thus claimed to exclude the defendant, an alleged son of the deceaEed 

This son. who was a minor, was in possession through his mother and 

guardian. The Judicial Committee, without deciding as to the 

mode of succession to property among iYi;ianj7s forming this brotherbr.oH 

affirmed the decision of the High Court that it had not hern proved th^ 

the deceased was a member of the soot ; and on this erniind 1 

of the suit was mamtained. Gajkaj Puri v. AmaZr Purt^k 
191 (P.C,) = 21 1.A. 17-6 Sar. P.C.J. 414 ^haiuak i^URI, 16 A. 
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Hindu Law—9.~~Widow. 

(1) Power of widow of sonless Hvidu to mortfiage aiicestral property— Pardahnashin 

woman, conaUtons necessary to (he execution of a valid deed by— Expectancy 
—Mori^gage purporting to he of properly in which one of the professed execu- 
tants hadamntertstinexpeclancy only —Quo Lai died in 

1866 posseased of considerable property botU moveable and immoveable. 
He left surviving him a widow. Rani Hulas Kuar, who died iu 1878 a 
daughter, Ram Achhan Kuar. married to one Raja Laiji, and two grand- 
sons, sons of Achhan Kuar, Kuar Inayat Singh and Kuar Shamsher Baha- 

dur, the latter of whom died soma time subsequent to 1881, as did also his 
father Raja Laiji. 

In December 1877, a mortgage-deed was executed over certain of the ances- 
tral property of the family of Kbairati Lai, the ostensible executants being 
Raja Lilji for himself, and Hulas Kuar, Achhan Kuar and Inayat Singh 
through Laiji as their general attorney. This deed was to secure a debt 
of Rs. 10,000 stated to be to some small extent for an advance in cash, 
and as to the balance in respect of certain previous debts and interest 
thereon. At the date of this bond both Inayat Singh and Shamsher 
Bahadur were minors. 

In April 1881, Hulaa Kuar having in the meanwhile died, and Inayat Singh 
having attained majority, but bbamsher Bahadur being still a minor, a 
second bond of a similar nature to the former was executed by La’jji 
Achhan Kuar and Inayat Singh for Rs. 20.000, this sum being recited as 
composed of various debts of earlier date with interest thereon, of an 
advance to pay Government revenue, an advance for expenses of the 
marriage of Laiji’s daughter and a very small balance in cash. 

It was not shown that the debts secured by either of these two bonds wore 
debts incurred for legal necessity by the widow or daughter of Khairati Lai, 
or that the mortgagees after due inquiry had reasonable grounds for believ- 
ing that such necessity existed, nor was it shown that the mortgages were 
entered into with the consent of all the husband’s kindred under circum- 
stances which might raise a valid presumption that the debts secured by 
them were properly incurred. 

It was further not shown that the power-of-attorney under which Laiji pur- 
ported to act in executing the bond of 1877 on behalf of Hulas Kuar, 
Achhan Kuar and Inayat Singh was ever properly explained to the pro- 
fessed executants or that they understood its import : nor was it shown 
that either of the bonds was duly explained to and comprehended by the 
professed executants other than Laiji himself, in manner required by law 
in the case of documents executed by pardahnashin woman ; nor, though 
at the date of the execution of tho second bond Inayat Singh had attained 
the age of majority, did it appear that ho signed the bond with any clear 
knowledge of its contents, or of the liability which he was professing to 
incur thereby, or otherwise than through the influence brought to bear 
on him by his father, Laiji. 

Beld, on suit by the mortgagees to bring to sale the ancestral property 
which bad been of Kbairati Lai in bis lifetime in enforcement of the 
two mortgages above-mentioned, that the mortgages were not bind- 
ing on the alleged executants or on the ancestral property at the date of 
suit in the bands of Achhan Kuar. 

Kuar Inayat Singh’s interest in the family property in suit could only be 
aflected by the mortgage of the 2nd of April 1881, on proof that the debt 
was in fact one, or was, on reasonable inquiry by and statements made to 
the lenders of the money believed by them to be one. in respect of which 
bis mother Raoi Achhan Kuar, as a Hindu daughter in possession, could 
mortgage or charge the family property beyond her own then vested in- 
terest in it, or on proof that be, as one of the reversioners, by joining with 
bis mother in executing the documents of mortgage, led the lenders of the 
money to believe that such a necessity existed for the loan as enabled the 
Hindu daughter to create a valid mortgage on the family property beyond 
the extent of her own life interest. 

The Hindu law which prevails in these Provinces recognizes no power in a 
reversioner to soil or mortgage his interest in expectancy, even although 
may be the heir apparent. 
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Hindu Law- 9.^ yyidow—iCoiitinued). 

It is absolutely necessary, before Loldiug that a pardalinashin lady or her 
property is liable on a. contract alleged to have been made by her, or in con- 
sequence of an alleged execution by her of a general power-of*attorney, to 
bo reasonably sati.itied that the liability she was incurring and iho 
iialure of the transaction were explained to her; and more particularly 
IS this the case if it is sought, by reason of her having executed a docu- 
luent, to Ux her and her property with a liability to pay a debt, which, 
if the document had not been executed by her or by an agent appointed 
by her with adequate power, could not have been enforced against 
her property. It is also necessary when moneylenders in this 
country seek to enforce against the properly of a Hindu family a con- 
tract of mortgage made by a reversioner, wno, although of age at the 
time, was then still of tender years and without experience of business, 
lor the Court, when the question is raised, to be satisfied that the rever- 
sioner understood the nature of the tiansaciioa and the eflect of the 
contract which he was entering into, or that the reversioner of the family 
piropeny, in which the leversiouer bad an estate in expectancy only, was 
liable for the debt in respect of which the mortgage is sought to be 
enforced and that no unfair advantage was taken of the reversioner's 
youth and inexperience. ACHHAN KUAU v. THAKUK DaS 17 A. 
125= 15 A.W N. (1895) 21 

(2) lievenue due on account of widow’s estate paid by lavibardar— Remedy of 

lambardar after death of widow for recovery of ynoney so paid. — G.D., a 
separated sonless Hindu, died possessed of certain zamindari property, 
which passed to his widow, J. During J's possession, the lambardar of 
the village paid corlaia Government revenue due by J, in respect of the 
property loft by D.G. J. died, and the property in question passed to S N. 
as heir to G.D. Oj suit by the lambardar tj recover from S.N. the 
money paid on behalf of J., it was iietd, that the only decree to which the 
lambacoar was entitled was a decree against S.N. as J's representative 
payable out of the assets, if any, which had come to S. N. from J, 
SHIAMANAND V. HAR LAL, 18 A. 471 = 16 A.W.N. (1896) 154 

(3) Sale by a Hindu widow - Whether the reversioner consented that she should 

sell the whole inheritance, or only her life-estate,— The sale by a Hindu 
widow of a share in village lands, of which share her husband had been 
proprietor, having taken place without justifying necessity, could extend 
no further than to transfer her interest as a widow, for life, unless the con- 
sent of the reversiouary heir bad been given to her selling the whole in- 
heritance. The appellant’s case was that this consent had been given. 
The evidence of its having been given was the fact that this heir having 
been appointed the widow's mukbtar for the purpose, had executed, on 
her behalf, a sale-deed containing words to the effect that the vendee bad 
become (as the Eoglieh translation on the record expressed it) “ absolute" 
owner of the share sold. 

This heir, however, received no consideration to induce him to relinquish 
the reversionary title; and, on the death of the widow, his descendant 
claimed the inheritance against the vendee’s son, then in possession. 

Held, that it bad not been made so clear that the conveyance transferred 
the whole estate of inheritance as to cause it to follovi' that the rever- 
sionary heir, when shown to have consented to the transfer by the widow, 
must be taken to have consented to a transfer by her of the whole estate 
of inheritance. 

Therefore, the judgment of the appellate Court below, that the transfer 
extended only to the widow’s life estate, must be maintained. JiWAN 
81NGH V. MISRI LAIj, 18 A. 146 (P.C.)s23 l.A. 1 = 6 M.L.J. 47 = 4 Bar 
P.O.J. 675 

(4) Suit to set aside alienation by Hindu widow— Reversioners- Grandsons of 

daughter of alienor’s deceased husband. — Held, in a suit to sot aside an 
alienation made by a Hindu widow of property which bad been of her 
deceased husband in bis lifetime that the sons of the son of a daughter 
of the alienor’s late husband were, their father and grandmother being 
dead, reversioners, and, as such, entitled to sue to set aside the alienation 
made by the widow. 8HE01iARAT KUARI v. BHAGWATI PraSAD 17 A 
523 = 16 A.W.N. (1895) U7 1/ A. 


PAGE 


406 


3020 


604 


660 


1085 





GENERAL INDEX. 


Hindu Law— 9 . — Widow— {Concluded), PA0I5 

(6) Voluntary transfer alleged to have been made by a Hindu widow — Burden of 
proving her knowledge of her rights— Conslruciion of the Pensions Act [Act 
No. XVIII of 1871), ss. 3 and i— Certificate to precede suit for malikana 
payable by Government.— ’'Nheve a voluntary transfer by a Hindu widow 
is alleged, the burden of proving that it was a free gift, made with know* 
ledge by her of her rights, is on the donee. 

The plaintid, widow of the only son who survived his father, who was the 
owner of village lands aud other property, bad become, on her husband’s 
death without issue, entitled, as bis widow, to the estate which be had 
inherited. But she obtained possession of only half of it. The other 
half was in the recorded possession, when this suit was brought, of the 
widow of her late husband’s younger brother, who died in his father’s 
lifetime. 

The case which the latter widow, as defendant, now sought to make, was 
that she bad become entitled to a share in the estate as the result of a 
series of transactions, by way of family arrangement, in which the two 
widows, and their mother-in-law, widow of the deceased father, had taken 
part. These included a reference to arbitration, a release^ and dakbii 
kbarij in settlement records. Held, that the plaintiff must succeed in 
the absence of proof, of which the burden was on the defendant, that the 
plaintiS, when ceding half of the estate to which she was entitled, bad 
knowledge of her right, as widow, to the whole, and bad freely made 
what in effect was a gift. 

A village, part of the estate, bad been made over to the Government by the 
parties, who in consideration received a malikana in perpetuity, or, in 
other words, a grant of a portion of the revenue in lieu of their proprie- 
tary right. Held, that the right to the malikana was on the construc- 
tion of S8. 3 and 4 of the Pensions Act, XXIII of 1871, in the absence of a 
certificate obtained under that Act, excluded from judicial cognizance in 
this suit. Deo KuAR v. Man KUAR, 17 a. l (P.C.) = 4 M.L.J. 272 =22 
I.A. 148 = 6 Sar. P.C.J. 489 ... 325 

(6) See EVIDENCE ACT (I OF 1872). 17 A. 465. 

(7) See HINDU LAW (CUSTOM), 16 A. 379. 

insotveacy. 

See Civil Procedure Code (Act XIV of 1882), 17 A. 156, 218. 

Insolvent. 

Judgmeut-dobtor— See CiV. PRO. CODE (ACT XtV OP 1882), 16 A- 37. 

Interest. 

(l) Post diem— Consfruefion of bond.— Oa the construction of a written contract to 
repay in two years from its date money with interest at 15por cent, to be 
paid half-yearly, arrears of interest being added half-yearly to the princi- 
pal, the Judicial Committee oonourred with the High Court that there 
was DO oontracc to pay interest at that rate after the date fixed for repay- 
ment. 

Held, that on that construction the creditor would be entitled, on default 
made in the repayment, to receive interest, but, technically, as damages 
assessed ; and the rate prima facie would be the same as that provided by 
the contract during the two years, although there is no rule of law making 
that rate necessarily the measure of the damages. The compounding of the 
interest after the expiration of the two years was disallowed, and an ac- 
count was directed on the basis that the interest ' post diem ' should be 
simple* at 15 per cent., down to the date of the plaint, and after that date 
at 6 percent, till payment. Chajmal Das v. BRIJ 6HUKAN Lal, 17 
A. 611 |P-C.) = 22 I.A. 199 = 6 Sar. P.C.J. 624 ... 662 

(2) See ACT XXXII OP 1839 (INTEREST), 17 A. 581. 

(3) See CIVIL PROCEDURE Code (Act XIV of 1882), 18 A. 262. 

(4) Bee MORTGAGE (GENERAL), 18 A. 316. 
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Interpretation. 

(1) Of documents -Insoisible clause — Fasli year ” — “ Agricultural year "^Act 
No. XIX of lft73 {North- Western Provinces Land Revenue Act), s. 3, cl. 8. 

—The practice adopted by patwaris, in some parts ot the North-Western 
Provinces, of applying the term “ Fasli year ” to the “ agricultural year ** 
as defined in Act No. XIX of 1873. 8 . 3, ol. 8, is erroneous. Where 
parties to a deed describe a date as being in such and such a “ Fasli ” 
year, they must be taken, in absence of evidence of mntual mistake, to 
refer to the calendar Fasli year. 

In interpreting a document a clause which is inconsistent in any construe* 
tioD thereof with the remaining provisions of the document must be re- 
jected. CHATARIiHU.I V. DWARKA PRASAD, 18 A. 388 = 16 A.W.N. 

(1896) 123 

(Q) Of statutes— See STATUTE, 24 aND 25, ViC. CAR. 104, 16 A. 136. 

Invention. 

See ACT V OF 1988 (INVENTION AND DESIONSI, 17 A. 490. 

Jains. 

See Hindu Law (Custom). 16 a. 379. 

Joinder. 

Of causes of action— See Civil Procedure Code (act XIV of 1982). ic 
A. 359. 

Joint Property. 

(1) TrespassSuit by one co-parcener for possession of a building erected by a 
stranger on the joint property and purchased by tlu other co-parceners.— - 
Where a stranger to the property built upon certain land jointly held by 
several co-pacoeners and some of the o-parceners purchased from the 
stranger the building so erected, it was held that the purchasers were, 
quocLd the building in suit, trespassers, and that a suit might be main- 
tained by the remaining co-parcener to be put into joint possession of the 
building ; and this though it was not shown that any special damage bad 
been suffered by the plaintiff by reason of the building. MUHAMMAD ALI 
Jan V. PAIZ BaKHSH, 18 A. 361 = 1C A.W N. (1896) 97 ... 947 

(2i See CO-SHARERS, 18 A. 115. 

Joint Trial. 

See Evidence act (I of 1872), 17 A. 521. 

Jurisdiction. 

(1) Civil and Revenue Courts — Suif by eamindars to eject as trespassers, persons 

who claimed to be mortgagors oj an occupancy tenant, such tenant haring 
diedwithout heirs bejore suit.— P. and others, zamindars, sued M.K. 
and others as trespassers to eject them from certain land alleged to form 
part of the plaintifi's zamindari. The defendants pleaded that they were 
mortgagees, bolding under a mortgage with possession given by one 8.G. 
said to be a tenant at fired rates of the land in suit, It was found that 8. 

G. bad been an oocupanoy tenant not at fixed rates, and that he had died 
without heirs prior to the institution of the suit. Held that the suit 
brought under the above circumstances was cognizable by a Civil Court. 
MahabibKandd V. Sheo Prasad Rai. 16 A. 326 = 14 A.W.N. (1894)98. 2\l 

(2) Regulation No. IV of 1876— No. IV of 1882, s. Q8— Civil Procedure 

Code, 5S. 1, 2. 19. 94 — Mortgage of property situated partly in the district 
of Moradabad and partly in the Tarai — Suit for sale in Moradabad Court. 

— Hefd that the Courts of the Moradabad district had no jurisdiction to 
pass a decree, in a suit for sale on a mortgage, for sale of land situated in 
the Tarai. to which at the time of the mortgage and of the suit thereon 
Regulation No. IV of 1876 applied, by reason merely of a portion ol the 
property mortgaged being situate in the Moradabad district. Ram Ratan 
V. IjALTA Prasad, 17 A. 483=16 A.W.N. (1896) HO ... 634 

(.3) See ACT IV OF 1869 (DrVORCE), 19 A. 376. 

(4) See ACT XX OF 1863 (RELIGIOUS ENDOWMENTS). 18 A. 227. 

(5) Bee ACT XU OP 1887 (BENGAL CIVIL COURTS). 16 A. 286. 

(5-0) See CIVIL AND REVENUE COURTS, 18 A. 340. 
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Jurisdiction— (Concluded). PAGE 

(6) See Civil Procedure Code (act xiv op 1882), IG A. 359, 17 A. 69, 18 

A. 400. 

(7) Bee COMPANIES ACT (VI OP 1882J, 17 A. 252. 

(8) See Criminal Procedure Code (act X of 1882), i7 A. 3G. 

(9) See Partition, 18 a. 334. 

(10) Bee PENAL Code (act XLV op 18C0), 16 A. 124. IS A. 350. 

(11) See Tbansper op Property act (IV op 1882), 18 A. 325. 

Jury. 

See Criminal Procedure Code (act X of 1882), 18 a. 158. 

Justice, Equity and Good Conscience." 

See Companies act (VI of 1882), 16 A. 53. 

Kidnapping. 

See Penal Code (Act XLV of 1860), 18 A. 350. 

Lambardar. 

See landlord and Tenant, 18 A. 129. 

Land Acquisition Act (X of 1870). 

8. 39 — Apportionment of compensation referred to Judge — Denial by one party 
interested oj right of another to share in compensation — Appeal. — Under 
a. 35 of Act No. X of 1870 the fact that one of the persons coocerned 
denies altogether the right of another of such persons to share in the com* 
peosatioD awarded will not prevent an appeal lying from the order of a 
District Judge apportioning compensation- HUSAINI BBQAM v. HUSAINI 
BEGAM, 17 A. 573 = 15 A.W.N. (1895) 135 ... 693 

Landlord and Tenant. 

(1) Additions made by tenant to property of landlord without permission— Land- 

lord not bound to interfere or to compensate tenant— Estoppel by conduct.— 

Where the lessee of a dwelling-house being fully aware of his position as 
such lessee made certain additions to the leased premises without the 
permission of his lessor, but apparently with his knowledge and without 
any interference on his part, and, subsequently, when the lessor sued to 
eject him for non-payment of rent, claimed compensation for such addi- 
tions : Held that the lessor was entitled to recover possession from the 
lessee without paying him compensation. NAUNIHAL BHAGAT v. 
BAMESHAR BHAGAT, 16 A. 328=14 A.W.N. (1894) 99 

(2) Diluvion, disappearance of land by — Subsequent reappearance of land— 

Relinquishment of tenancy^ evidence of— Act No. XII of 1881 (AT. W, P. 

Rent Act). — Act No. XII of 1891, and the acts of a like nature which pre- 
ceded it, assume that a tenancy of agricultural lands once entered upon 
continues until determined by eflluxion of time, or by mutual consent 
or in one of the ways provided for by statutory enactment, but mere non* 
payment of rent does not of itself determine the tenancy. 

Hence whore the lands of certain tenants became submerged by the action 
of a river and the tenants, though they ceased to pay cent during the 
period of the submersioni made no overt indication of their intention to 
relinquish the said lands, but, on the contrary, on the river again shift- 
ing its course, laid claim to lands which had emerged and which they 
alleged to be identical with their former holding; it was held that there 
had been no relinquishment. MAZHARRAI v. RAMGAT BINGH, 18 A. 290 
= 16 A.W.N. (1896) 56 

(3) Lambardar — Irregular appointment of lambardar by Collector— Co-sharer— 

Right of tenant to pay his entire rent to individual co-sharer .—Held that 
where the Collector of a district appointed by order one of two co-sharers 
in a mahal to be lambardar and directed the tenants to pay rent to her, - 
no lambardar having been appointed at the settlement of the mahal, or at 
any time by agreement between the co-sharer.s, such appointment by the 
Collector did not empower the lambardar, so appointed, to collect the 
rents of the tenants. 
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Landlord and Tenant -(Co}u:luil€d). 

Held also thiit in tbo Absence nf either an iirrangomont recorded at the settle- 
ment under s. G5 of Act No. XIX of JH7y or a local custom or special 
contract, ono of several co-sb:irors in a mahal could not be taken to have 
a general right to receive the whole of the rent |nvable by a tenant in the 
mahal. PahdaTI v. NIADAR. 18A. 12'>=1G A.W.N. (1696) 11 

(4) Ri(fht of tenanh to use a plot of their zamindar's land as a threshing /loot — 

Conditions of lenancp — Easement — Evidence. — On ovidenco that a tenant 
has for a great number of years used a particular piece of the zatniudar’s 
land along with other tenants as a threshing floor, it is competent to tho 
Court to find, there being no evidence to the contrary, that the right to 
use tho plot of I.md for that purpose svas part of the contract of tenancy. 
DalEL V. BMA.T.JU, IG A. 181 =11 A.W.N. (1894) 15 

(5) Zar-i-pesbgi lease — ^ub-lcasc by zir-i-peshgi lessee— Default by sub-lessee 

luho lets into possession the original lessor and denies the zar-i-peshgi lessee's 
title — S 2 iit by zar-i poshgi lessee for possession inn Civil Court — Form of 
decree— Civil Procedure Code, ss. 203, 204 . — Two occupancy tenants 
grnaied -.1 zar-i-peshgi lease of their occupancy holding to one R. L.. for 
a term of .sixteen years. R. S. sub-let the bolding for a term slightly less 
lhan his own. The sub-lessees made default in payment of rent. R. L. 
distrained their crops. Thereupon the original Ics.sors intervened claim- 
ing tho crops as theirs. The fjuestion of the distraint having been decided 
by the Court cf Revenue against him, R. L. then brought a suit in a Civil 
Court asking for ejectment of both bis lo.ssors and bis le-sees and to be put 
into .icual possession himself. 

Held that tbo plaintiff was precluded by reason of the lease graotod by him, 
the term of which had notexpire 1. from obtaining actual posaesaion, unless 
tbo sub-losseoa wereejecici, which could only be done through the Court 
of Revenue. Buc the plaintifi was entitled to a decree declaring bis title 
;i<i ejt -i-peshgi lessee and putting him into p.')S5ession of the rents and 
profits of the holding as zar-i-peshgi lessee; the decree for possession to be 
executed under s. 204 of tho Code of Civil Procedure. SITA Ram v. Ram 
LAE, 18 A 440 (F.B.) = IC A.W.N. (1896) 1G2 

(0) See ACT XIX OF 1873 (AGRA LAND REVENUE), 1C A. 209. 

(7) See ACT XII OF 1881 (AGRA RENT), IG A. 61; 18 A. 354. 

(8) See TuaNSFE i OF PROFEUTY ACT (IV OF 1882). 17 A. 45. 

Legal necessity- 

See HINDU LAW— JOINT Family, 18 A. 474. 
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Legal Practitioner. 

Bee LETTERS PATENT. 18 A. 174. 


Letters Patent. 

(1) S. Conviction of vaJeilfor criminal ojffence— Vakil called upon to show cause 

why he should not be struck off the roll— Argument not allowed to show that 
conviction was tvrong. — a vakil practising in the High Court was convicted 
by a Court of Session of the offence punishable under s. 471 of the Indian 
Penal Code, and the conviction was affirmed by the High Court on appeal. 
Tbe vakil was subsequently called upon to show cause why be should not 
inconsequence of such conviction bo struck o9 tbe roll of vakils of tho Court. 
On appearance in answer to this rule it was held that the vakil was not 
entitled to question tbe propriety in law or in fact of tho conviction, but 
that it was open to him to show, if he could, that his conduct in the matter 
in respect of which he bad been convicted was not such as to render him an 
unfit person to be retained on the roll of vakils of the Court. In the matUr 
of RA.IENDRO Nath MUKER.U. 18A. m (P.B.)«16 A.W.N. (1896) 20. 

(2) S. Reasonable cause"— Offer to given gratification, contrary to s. 36 o/ .1c/ 

No. XVIII of Abetment— Act No. XLV of 1860, ss. 41, 116.— A vakil 

of tbe High Court signed and sent letter to another vakil of that Court, who 
practised in District Courts subordinate thereto. The purport of this 
which was one of several printed forms prepared for circulation to vakils 
practising in districts, was to the effect that tho vakil, to whom it was 
addressed, "could easily send his clients’ cases, both civil and criminal," to 
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Letters Patent— [Concluded], PAGE 

the writer, who would conduct them in that Court. And--“ as a remune- 
ration” — the fees paid by the clients would be shared between the writer 
and the vakil who had sent the cases. 

The Judicial Committee concurred substantially in the conclusions of the 
High Court that this was an incitement within s. 116 (abetment) of the 
Indian Penal Code to commit an offence made penal by s. 36 (which was 
a special law within s. 41 of that Code) of Act No. XVIII of 1879, the 
Legal Practitioners’ Act. This misconduct had been aggravated by the 
appellant’s having denied to the Vakils Association, North-Western Pro- 
vinces, and caused evidence to be called to negative his having signed the 
printed letter, which he had signed. Thus, there was “reasonable cause” 
within s. 8 of the Letters Patent of March 17th, 1866, establishing the 
High Court, for his suspension, to which, for four years from the date of 
that Court’s order, his punishment was reduced. In the matter of 
ParBATI CHAUAN CHATTERJI, 17 A. 498 (P.c.) = 22 LA. 193«6 8ar. P. 

C.J. 635 ... 644 

(3) S. 10 — Act No Vlof 1882, s- 169— .Extension of time for serving notice of apj^eal 

— No flppeai from order of High Court refusing extension — Discretionary 
order. — No appeal will lie under s. 10 of the Letters Patent of the High 
Court of Judicature for the North-Western Provinces from an order of a 
single Judge of the Court refusing an application under s. 169 of Act No. 

VI of 1832 (Indian Companies Act) for extension of time for serving 
notice of an appeal under that Act ; such order not being a judgment with- 
in the meaning of s. 10 of the Letters Patent. R. WALL v. J. E. 
HOWARD. 17 A. 438 =15 A.W.N. (1895) 89 ... 603 

(4) S, 10— See ACT V OF 1881 (PRORATE AND ADMINISTRATION), 17 A. 475. 

(5) S. 10-See ClVIL PROCEDURE CODE, 1882, 16 A. 443. 

Lien. 

— of Muhammadan widow for dower. See MUHAMMADAN LAW (DOWER), 16 
A. 225. 

Limitation. 

(1) Act No. IV of 1882, s. ^0— Application for decree against non-hypothecated 

property — Starting point of limitation.— ’Vihore in a usufructuary mortgage 
it was covenanted that if the mortgagee was not given possession he should 
have a right to obtain the sale of the mortgaged property, the mortgage 
debt meanwhile being payable on a certain specified date, it was held that 
in respect of an application uoders. 90 of Act No. IV of 1882, the mort- 
gaged property having been sold under the above mentioned covenant and 
having proved insufficient to satisfy the debt, limitation began to run 
from the breach of the covenant to pay on due date and not from the 
breach of the covenant to put the mortgagee in possession. SHEO CHARAN 
Singh v. LALJI MAL, 18 a 371= 16 A.W.N. (1896) 107 ... 964 

(2) See ACT XXXII OP 1839 (INTEREST), 17 A. 581. 

(3) See ACT XII OP 1881 (AGRA RENT), 16 A. 28 ; 16 A. 333. 

(4) See ANNUITY, 16 A. 180. 

(5) See CIVIL Procedure Code (Act XIV op 1882), 16 A. 418 ; 17 A. 42 ; 

17 A. 198 ; 17 A. 526 ; IS A. 49 ; 18 A. 206 ; 18 A. 285 ; 18 A. 432. 

(6) See COMPANIES ACT (VI OF 1882), 18 A. 12 ; 18 A. 198; 18 A. 215. 

(7) See EXECUTION OP DECREE, 16 A. 228 ; 16 A. 237 ; 16 A. 371 ; 16 A 390 ; 

17 A. 39 ; 17 A. 106 ; 17 A. 425 ; 18 A. 9. 

(8) See Limitation Act (XV op 1877), 17 A. 103 ; 17 A. 167 ; 17 A. 284 ; 18 

A. 160 ; 19 A. 384 ; 18 A. 458. 

(9) See MORTGAGE -Redemption. 18 A. 455. 

(10) See PRE BMPTION, 17 A. 288. 

(11) See SUCCESSION CERTIFICATE ACT (VII OF 1889), IG A. 26. 

(12) See Transfer OF Property act (IV of 1882), 16 A. 65. 

Limitation Act [XiV of 1859). 

S. 1. Cl. 15— See Limitation act XV op 1877, 18 A. 468. 


1090 



GENERAL INDEX. 


Limitation Act {XV of 1877). 
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(1) S 4— See Execution of Deuhee* IG A. 390. 

(2) S. 4, Sch. II, art. 101 -See CIVIL PKOCEDUUE CODE (Act XIV OF 1892), 

18 A. 206. 

(3) S. 10 — Trust— Suit by representative of settlor against trustee on failure of 

the object of a trust to recover the trust money for hersell.—^ 10 of Act 
No. XV of 1877 docs not apply to a suit brought on failure of the object 
of a trust to recover for the plaintifl's own use and not for the purposes of 
the trust the trust-money remaining in the hands of the trustee. JASODA 
BIHI V. PaRMANAND. 1G a. 256 = 14 A.W.N. (1894) 73 
(41 B. 12— See CIVIL PROCEDURE CODE (Act XIV OF 1832), 17 A. 313. 

(5) S. 12— See COMPANIES ACT (VI OF 1882), 18 A. 215. 

(6) S. \0— Execution of decree— himitation— Acknowledgment— Admission of lia- 

bility contained in a memorandum of appeal in a different suit.—ka 

admission made by an advocate or duly authorized vakil on behalf of his 

client in a memorandum of appeal in a case not inter partes that a certain 
decree was a subsisting decree capable of execution will amount to an 
acknowledgment within the meaning of s. 19 of Act No. XV of 1877 so as 
to give a fresh starting point to limitation for execution of such decree, 
provided that such admission was necessary for the purposes of the plead- 
ings in the former case. ' Sed qufxre whether such admission will have a 
similar effect if it was nob necessary for the purposes of the suit in which 
it was made. IIINGAN LAL v. M.ANSA RAM, 18 A. 384 = 16 A.W.N. 
(189G) 101 

(7) Ss. 19. 20— See EXECUTION OF DECREE, 16 A. 228. 

(8) 8. ^O—Usufructuary mortgage— Redemption— Limitation— Act No. I of 1879 

(iniian Stamp Act), ss. 34, 35, 39 — i4dmission of unstamped document in 
evidetueon payment of penally— Necessity ^orprodMctton of document.— 
S. 20 of Act No- XV of 1877 does not have the effect of extending indefi- 
nitely the period within which a usufructuary mortgage must be redeemed. 

Where .i Court has o.-casion to admit a previously unstamped document in evidence 
upon pavmeiD of a penalty under s. 34 and the following ’sections of Act 
No. I of 1879, it is necessary that the original instrument should be 
before lb© Court. K.ALLU v. HALKI, 18 A. 295 = 16 A ,W .N . (1896) 68 ... 

(9) S. 22— See COMPANIES ACT (VI OF 1982), 18 A. 193. 

(10) S. 11. art. 36— See COMPANIES ACT (Vf OF 1882). 18 A. 12. 

(11) Sch. II. arts. 57. 120. Limitation— Loan on security of movable properly— 

Suit to recover money by sale of property pledged and also from the defend- 
ant personally —Where a plaintiff who had lent money on the security of 
movable property sued to recover the money both by sale of the property 
pledged and also asked for a decree personally against the defendant, 
should the amount realised by the sale prove insufficient, it was held that, 
so far as the plaint prayed for a decree against the defendant personally, 
art. 57 of the second schedule of Act No. XV of 1877 was applicable ; but, 
so far as the plaintiff sought to enforce his charge against the property 
pledged the suit fell within art. 120. MADAN MOHAN Lai> v. Kanhai 
LAL, 17 A. 284 = 15 A W.N- (1895) 4G 

(12) Sch. II, arts. 62, 120— 6'itif to recover “ haq-i-chaharura”— Suit for money 

had and received — Limitation. — Held that the limitation applicable to a 
suit by a /.amindar to recover “ haq-i-chaharum ” alleged to bo payable to 
him by custom on the sale of a house was that prescribed by art. 120 of 
the second schedule of the Indian Limitation Act, 1877. and not that 
prescribed by art. 62. BHAM CHAND v. BAHADUR UpADHIA, 18 A. 430 = 
16 A.W.N. (1896) 140 

(13) Sch. ii, arts. 91, 120, 127 — Limitation— Suit to set aside (i« instrument — 

Suit for maintenance of possession in joint family property . — The plaintiff 
sued for maintenance of possession in certain joint family propeity by 
cancelmont, so far as bis interest was concerned, of a certain deed of sale 
by which another co parcener in the same property had purported to 
convey the whole to a stranger. Held, that the limit.ation applicable to 
such a suit was that prescribed by s. 120 of sch. ii of the Indian Limitation 
Act 1877, and not that prescribed by art. 91. DiN Dial v. Har Narain, 
16A 73 = 14 A. W-N. (1894)1 
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Limitation Act IXV of 1 87 7)~(Continued) . 

\ 0^ 1877- s. 30-Swi( /or specific performaiu^e an 
award Lxmitation.~k suit for the recovery of a balance of mooev due 
under the terras of an award, being virtually a suit for the speoidc enfo.'ce- 
ment of the award is. by reason of s. 30 of the Specific Relief Act. 1877 
subject to the limitation prescribed by art. U3 of scb. II of the Indian 

« a'. 1=T3 ^:^V.N.7.893n7r"”‘" 

• • . 

(15) Sch.ll, art. llG—LimitationSuit for breach ofcontractin writing registered, 
Ihe plaintiffs purchased certain immoveable property from the defend- 
ants by a registered sale deed on the 20th of June 1888.' It was stipulated 
in the sale deed that if the profits of the property should be below Rs. 300 
the vendors would make good the deficiency. The vendees sued upon this 
contract on the ^th of September 1892. alleging that the profits 
amounted to only Rs. 177-1. Held that the suit as regards limitation was 
governed by art. 116 of the second schedule of Act No. XV of 1877 

BIBI V. AJUDHIA, 18 A. 160= 16 A W.N.’ 

(1896) 15 

• • • 

(16) Sch. ii, art. 116, See ACT XXXVII OF 1839, (INTEREST), 17 A. 581. 

(17) Sch. II, art. IIS. Suit for possessionof property incidentally necessitating the 

seWiUp aside of or declaration of invalidity of an adoption. —Article 118 of 
sch. II or the Indian Limitation Act applies only to suits for a declaration 
that an adoption is invalid or in fact never took place ; it does not apply to 
a suit for possession of property merely because it may be necessary in erdec 
to give efieot to the relief claimed in such suit to find that a given adop- 

N^'^ 1895^^36^’ Singh v. Gul.\b Singh, 17 A. 167 = 15 A.W. 

• • • 

(18) Sch. If, art. 123— See E’CECUTION OF DECREE, 16 A. 237. 


(19) Sch. II, arts. 131, 132— for payment of annuity —Lirnilation. — A 
plaintiff whose right to receive a yearly payment out of the income of cer- 
tain immoveable property had been settled by arbitration in the courss of a 
suit in 1864, sued in 1090 to recover from the then holder of the pro- 
perty arrears of such allowance for two years preceding the suit. The 
plaintiff alleged, but failed to prove, that he and his predecessor in title 
had received payment of the allowance for the intervening years or any of 
them. Hefd that the suit was not barred bv limitation GAJPAT Rai 
V. CHIMMANRai, 16 A. 189 = 14 A.W.N. (1894) 19 


Page 


2 


612 


433 


122 


(20) Sch. II, art. 148— def No XIV of 1859, s. 1, cl. 15-Redemption of mortgage 

— Acknowledgment.— Held that an acknowledgment of the title of Ibe mort- 
gagor made by one only of two mortgagees would not avail to save the 
mortgagor’s right of redemption being barred by limitation, where the 
mortgage was a joint mortgage and not capable of being redeemed piece- 
meal. Dharma V. Balmakund. 18 A. 458 = 16 A.W.N. (1896) 147 ... lOll 

(21) Sch. II, arts. 178. 179— See EXECUTION OP DECREE. 17 A. 39 ; 18 A. 9. 

(22) Sch. II, art. 178—396 TRANSFER OF PROPERTY ACT (fV of 1882) 16 A 

23, 


(23) Sch. II, art. 119— Limitation— D lie of final decree or order of the appellate 
Court— Execution of decree- — Certain plaintiffs obtained a decree for pre- 
emption in respect of four villages. The defendant appealed, and the 
lower appellate Court dismissed the appeal. The defendant again appeal- 
cd, but in bis appeal only questioned the decision of the lower appellate 
Court in respect of two of the villages in suit, In this second appeal the 
plaintiff's suit was dismissed as to one of the villages with regard to which 
the appeal was preferred and the defendant’s appeal was dismissed as to 
the other. 


Held that in respect of all the three villages as to which the final decree 
stood in favour of the plaintiff, limitation began to run against the decree- 
holders from the date of the decree in second appeal, and not as to two of 
them from the date of the lower appellate Court’s decree. BADI-UN-NISSA 

V. SHAMB-UD-DIN. 17 A. 103=15 A.W.N. (1895) 20 ... 391 

(24) Art. 179, cl. (4) Execution of decree — Limitation. — Held that an application 
made before the passing of Act No. VI of 1892 by a decree-holder to the 
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Limitation Act {XV of 1877) {Concluded). Pack 

Court oxccuMtu:; tho <1ccreo to strike nfl a poii'IiDK application tof execu- 
tion with liberty to make a fresh applicition for oxecutiou of the same 
decree, was an applicition in accordance with law to take a step iri aid of 
execution of the decree within the raeining of Act No. XV of 1877. .sch. ii. 
art 179. cl. (4), RAM NARA1J4 RAI v. BAKHTU KUAR, 16 A. 75 = 13 A. 

W.N. (1893) ‘219 ... 40 

Magistrate. 

Of the Dhhxct — i'ower'i of —Criminal Procedure Code, s. 144 — Executive pov}ers 
of !dagi&h atc—Ordt t which'-might have the efiecl of interfering ivith th*' fxr- 
cufiou of ft decree of n Civil Court . — A District Magistrate has no power, 
either under p. 141 of the C'*dc of Civil Procedure or in his executive 
capacity, to make an order for tho re- l)uildit)g of a structure on private 
land wh ch has fallen into disiepair or l.ctn pulled down ; neither has he 
power to make any order which would have the direct effect of interfering 
with the execution of a decree of a Civil Court. In the matter of the 
petition of RahmaT-ULLAH, 17 A. 185 (F.B.;^ 15 A.W.N. (1895) 9G ... 656 

Mahomedan Law . 

1. “General 

2. — Dower. 

3. --GII-T. 

4. “PrE-E.M1‘T10N. 

i . — {Generat\. 

See CIVIL Procedure Code (Act xiv or 188-2 p. I8 a. ioo. 

■ 2. — Dower 

(1) Mortgage by widoio ia posj^jsiou in lieu of douxer of immeveabh property 

which had becxi of her husbjnd.— K Muhtnunilan widow in possession of 
immov® iblo property of her late husband in lieu of her dower has no power 
to mortgage such property. CHUHI BiBI v. Shams-UN-NISSA BIBI, 

17 A. 19*14 A.W.N. (1894) 193 ... d36 

(2) Widou' -Lien of widow for dower — Such lien not acquired by widoio lahii^g 

possession against the consent of the other heirs. ~l( a Muhammadan widow 
entitled to dower has not obtainel possesuon of property of her deceased 
husband lawfully, that is, by contract with her husband, by his putting 
her into possession, or by her being allowed with the consent of the heirs 
on his death to take possession in lieu of dower and thus to obtain a lien 
for her dower, she canmt obtain that hen by taking possession adversely 
to the other heirs of prjporty to the posscs->ion of which they, and she in 
respect of her share in the inheritance, are entitled. AMANAT-UN-NISSA 
v. BASHIR-UN-NISSA. 17 A. 77 = 16 A.W.N, (1895) 7 ... 374 

i3) Widow's Hen for dower^Consent of heirs to possession of widow . — Whore 
a Muhammadan widow is in possession of the property of her deceased 
husband, having obtained such possession lawfully and without force or 
fraud, and her dower or any part of it is due and unpaid, she is entitled 
as against the other co-heirs of her husband to retain possession of such 
property until her dower debt i.s paid. It is immaterial to such widow’s 
right to retain possession that such possession was obtained originally 
without tho consent of the other co-heirs. A/ussumnf Bebee Bachun v. Shei/c 
Hamid Hosseinil), Aeiz-ullnh Khan v. Ahmad AH E/ian (2). and Bibee 
Tajim v. Syud Waived eli (3) referred to. AMANI BegAM v. MUHAMMAD 
KaRDI-ULLAH khan, 16 A. 225=14 A.W.N. (1894) 62 ... 145 

(4) Widow's lien for dower —Suit by heir claiming possession without payment of 
proportionate share of dower— Burden of proof as to nature of widow's 
possession . — When a Muhammadan widow is in possession, and has 
been for some time in undisturbed possosnion of property which had been 
of her husband in bis life-time, and dower is admitted or proved to be due 
to her, it lies upon the heir who claims partition without payment of 
bis proportion of dower to prove that tho Muhammadan widow wa.s not 
let into possession by her husband in lieu of dower or did not obtain 
possession in lieu of dower after her husband s death with the con.^ent or 
by the acquiescence of the heirs. MUHAMMAD Kariu-ullah KhaN v. 

AMANI BEGAM, 17 A. 93 = 15 A.W.N. (1895) 16 ... 335 
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Mahomedan Law—3.—Qift. 

Validity of (jift— Possession— " , — k rleed, whifih was found in efioct lo be 
■A deed of gift comprising zimindari and other property, was executed on 
the 22nrl of May 1890. It was registered on the 21th of May. and the 
donor died on the 26th. The deed recited— “ I have placed the aforesaid 
donees in proprietary possession of the aforesaid property as my represen- 
tatives.” Mutation of names was subsequently obtained by one of the 
donees in his favour on the basis of the same deed. Held that this was 
a valid and effectual gift under the Muhammadan law. SA.IJAD AHMAD 

Khan v. Kadri begam. 18 a. i = 15 a.W.N. (isssi 128 

4. -Pre-emption . 

(1) Offer by pre emptor to vendee — Waiver of right of pre emption. — Where a pre- 

emptcr continues to assort his pre emptive right and on the strength of 
that right, and in bis character of pre^emptor offers to take the property 
from the purchaser by paying him the sale-price, without resorting to, 
and with a view to avoid litigation, be cannot he said to have acquiesced 
in the sale and waived his right of pre-emption. MuhammAD NASIR- 
UD-DIN V. ABUL Hasan, 1G a. 300 = 14 A.W.N. (1894) 91 

(2) Nature of pre-emptive right arising by common enjoyment of 
rights appended to property —In order that two persons may become 
Shafi i-khalits, or persons having a right of pre-emption in virtue of the 
common enjoyment of, e g., a road, it is necessary that such road should 
be a private road and not a thoroughfare. Among persons wbo are Shafi- 
i-khalits by reason of being sharers in a right of way, all those who are 
sharers in such right of way have equal rights of pre emption, although 
one of them may be a contiguous neighbour. KarIM BakhsH v. KHUDA 
BAKHSH, 16 A. 247 = 14 A W.N. (1894) 10 

(3) Talab-i-ishtishhad—Talah-i-mawasihat. — In making lalab-i ishlishhad under 

the Muhammadan law it is essential to the validity of that proceeding 
that the person making the demand should in some form or another dis- 
tinctly state that be had prior thereto, made what is known as the im- 
mediate demand [lalab-i-mawasibat) . AKBAR HUSAIN v. ABDUL JALIL 
AND ANOTHER, 16 A. 383=14 A.W.N. (18941 122 

(4) See PRE-EMPTION. 16 A. 344 ; 18 A. 298. 

/Maintenance. 

(1) See Annuity. 16 A. 180. 

(2) See Criminal Procedure Code (Act X of I882j, 18 A. 29 & 107. 

Mafikana. 

Suit against Governmeat for recovery of— See HINDU LAW (WIDOW), 17 A, 1. 

Marriage. 

See Act XV OF 1872 liNDIAN CHRISTIAN MARRIAGE), 16 A. 212. 

Maxim. 

Ignorantia juris non excusatSco ACT XV OF 1872 (INDIAN CHRISTIAN MAR- 
RIAGE), 16 A. 212. 

Mesne profits. 

See CIVIL PROCEDURE CODE (ACT XIV OF 1882), 17 A. 533. 

Minor. 

(1) See ACT IV OF 1869 (DIVORCE), 18 A. 238. 

(2) See CIVIL PROCEDURE CODE (ACT XIV OF 1882), 17 A. 631. 

Minority. 

Evidonco of— See Evidence,. 18 A. 478. 

Misjoinder. 

(1) Of causes of action— See CAUSE OF ACTION. 18 A- 219; 18 A. 432. 

(2) 0! causes of action— See Civil PROCEDURE CODE (ACT XIV OF 1892), 16 

A. 130. 16 A. 279 and 18 A. 256. 

(3) Of causes of action— See PRE-EMPTION, 17 A. 274. 
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Mortgage. 

1. — General. 

2. — By Conditional Sale. 

3. — Equity of redemption. 

4. — Foreclosure. 

6.- Redemption. 

6. — Right of Suit. 

7. —Sale. 

8. — Usufructuary. 


/.— Genera! . 


(1) Constriiclinn of document ^Mennintj of the term" Sudi" -i/i^eresl post diem 

— post diem interest decreed as damages not a charge oh the property. 
The use of the term “ swdt ” (beariog ioterest) io a mortgage deed held not 
to imply a covenant to pay post ioterest, there bciug a specific agree- 
ment to repay the mortgage debt, principal and interest, in seven years. 

Where in a .suit upon a mortgage bond post diem interest is decreed as 
damages, the payment of such damages does not constitute a charge upon 
the mortgaged property. RlKHI Ram v. SHEO PARSH.tN R.AM, 13 A. 316 
= 1G A.W.N. tl89Cj 78 — 

(2) Mortgage by tJiortgagee of his rights as such, but without assignment— Rights 

of sub-mortgagee as against original mortgagee.— K and others mortgaged 
certain immoveable property to N.K. N.K. made a sub-mortgage to C.L. 
purporting to mortgage to him his rights as mortgagee, but without 
assigning hi.s mortgage to C. L. Upon thi« title O. L. sued for sale of the 
property mortgaged by K and others to N.K- 
Held that C L. was not entitled to bring the property mortgaged to N. K. to 
sale but at most to obtain a decree for money against N K.. in execution 
of which he might possibly have attachoJ, if it had not hoen paid off. the 
mortgage held by N.K. GANGA PrASAD v. CHUNNI LAL, 18 A. 113=* 16 

A.W.N. (1806)8 

(3) See ACT XXXn OF 1830 (INTEREST). 17 A. 581. 

(3-a) See ACT XII OF 1880 (AGRA RENT). IG A. 308. 

(4) See BURDEN OF PROOF. 17 A. 428. 

(5) See JURISDICTION, 17 A. 183. 

(6) See LIMITATION ACT (XV OF 1877), 18 A. 295. 

(7) See Muhammadan Law- Dower, 17 A. i9. 

(8) See PARTITION. 18 A. 476. 

(9) S.-e Transfer of Profercv act {IV of 1382), IG A :Ji8 : 17 A. G3. 282 

and 537. 

2 —By Conditional Sale. 


(1) See PRE-EMPTION. 17 A. 288. 

(2) See REG. XVII OF 1806 (BENGAL). IG A. 59. 

j ^Equity of redemption. 

<luitby second mortgagees against purchaser of cguily of redemption who had paid 
Stttfbwsecoi iJrtgage- Second mortgagees ignoring hen of purchaser of 

redempfi^-One A. B. purchased the equity of redcmpt.ou of 
inrooett? subject to two mortgages, and as part of the transaction paid 
oO the prior mortgage. The mortgagees under the second mortgage sued 
hrina the mortgaged property to sale making the original mortgagor 
Ind the purchaser of the equity of redemption defendants^ but omitting 
any mention of the hen acquired by such purchaser Held that such 
was not a valid reason for dismissing the plaintiffs suit alto- 
geXc KALrCHAHAN V. AHMAD SHAH KHAN. 17 A. 48 = 14 A.W.N. 

(1894) 109 

4.— foreclosure. , , , . 

, . ^ interest -Such interest not a charge upon ihe land— Act 

(1) Q? ^Q^ctvil Procedure Code, in a decree for 

ivofao » * . ....Uceaoent to the decree was included in the amount 

m^^e^pavablG to the plaintiff, it ^vas held that such future interest, suppos- 
it be nroperiy awarded, concerning which no opinion was ex- 

Id could not be treated a*? a charge upon the land ; but the judgment- 
debtor was entitled to resist foreclosure on payment within the prescribed 
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Mortgage— 4. —Fared osure—iCo7icluded). 

period of the mortgage-money and interest up to date of decree, the decree- 
holder being at liberty to recover the future interest only from the 
judgment-debtor personally. BHAWANI PRASAD v. Brij Lal 16 A 
•269 = 14 A. W.N. (1894) 79 ’ [ 

(2) See RliG. XVIT OF 1806 (BENGAL), 16 A. 59. 



174 


S. - Redemption. 

(1) Mortgage by tenant at fixed rates— Ejectment of mortgagor by zamindarSaii 

for redemption against mortgagee in possession of the mortgaged property 
—Estoppel— rule of law which prohibits a mortgagee or tenant from 
disputing his mortgagor’s or landlord’s title does not bar the mortgagee 
or tenant from showing that the title of his mortgagor or landlord under 
which he entered has determined. 

Hence where a tenant at fixed rates, who having mortgaged bis fixed rate 
holding by a usufructuary mortgage and put the moregageain possession, 
was ejected by the zamindac, subsequently sued the mortgagee, who had 
remained in possession after his mortgagor’s ejectment, for redemption, 
it was held that the mortgagee could plead successfully that the mort- 
gagor’s interest in the holding bad. determined by the ejectment of the 
mortgagor. NAKCHEDI BHAQAT v. NAKCHEDI Misr, 18 A 329 = 16 
A.W.N. (1896) 90 

(2) Prior and subsequent mortgages— Deci-ee giving a defendant, second mort- 

gagee, a right to redeem a prior mortgage within a fixed period— Appeal- 
Limitation.— a decree gives a right of redemption within a certain 
specified period with a certain specified result to follow if redemption 
is not made within such period, the mete fact of au appeal being pre- 
ferred against it will not suspend the operation’of such decree, and unless 
the appellate court extends the period limited by the original decree, the 
right of redemption will be barred if not exercised within the period so 
limited. CHIRANJI LAL v. DHARAU SINGH, 18 A. 455 = 16 AWN 
(1396) 130 

(3) Two mortgages between the same parties over the sameproperty—Mortgag.->r 

not bound to redeemboth together— Consolidation— Act No- IVof 1882 
{Transfer of Property Act), ss. 61, 62—44 and 45 Vic., Cap. 41, $. 17. —A 
mortgagee held to mortgages over the same property from the same mort- 
gagor, the one being a usufructuary mortgage in respect of interest only, 
and the other being a simple mortgage. The mortgagor sued to redeem 
the usufructuary mortgage. The mortgagee objected that the mortgagor 
was bound to redeem both mortgages. Held, that the mortgagor, in the 
absence of a special contract to redeem both mortgages simultaneously, 
could not be compelled to do so. TAJJO BIBI v. BHAGWAN Prasad 16 
A. 295^=14 A.W.N. (1894) 93 

(4) See SUCCESSION CERTIFICATE ACT (VII OP 1889/, 16 A. 259. 

(5) See Transfer op. Property act (iw of 1882), 16 A. 65. 

6. -Right of suit. 

See Transfer of Property Act (IV of 1882), 16 a. 386, 

7.— Sate. 

Sale by mortgagor of part of the mortgaged property —Such sale not to affect the 
rights of the mortgagee under his mortgage —Act No. IVoflSB'I.s. 83. — 
The right of a mortgagee to bring any porvioi of the m irtgiged pr.operty 
to sale is not curtailed by the mortgagor subsequently to the mortgage 
selling a portion of the mortgaged property to a third person. BHIKHARI 
DAS V. Dalip Singh, 17 a. 434. = 15 A.W.N. (1896) 83 

8.— Usufructary. 

(l) Mortgage satisfied out of usufruct— One of several co-mortgagors obtainimj 
possession of the whole property —Adverse possession.— la the case of a 
usufruotuacy mortgage by several oo-mortgagors, when such mortgage is 
satisfied out of the usufruct, each co mortgagor is not entitled to recover 
possession of more than his share of the mortgage! property. Gonsoqueatly 
where in such a ease one of several co-mortgagors gets poasesdion of the 
whole of the mortgaged property, he does not occupy the p.ositionofa 
mortgagee to his co-mortga,;ors bat his possession is adverse to them. 
GORARDHAN v. SUJAN, 16 A'. 254 = 14 A.W.N. (1894) 72 
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(2) Prior and subseqtienl mortgagees— Rights of subsequent mortgagees where 

prior mortgage is usufructuary. — Held that where there exists a prior usu- 
fructui^ry mortgage a subsequent mortgagee of the same property cannot 
bring the mortgagoi property to sale in virtue of bis incumbrance until 
such time as tin iHufructu iry mortgage becomes capable of redemption. 

AKHARA Panchaitj v.Suiu LAL. 18 A. 83=15 A.W.N. (1896) 230 ... 761 

(3) See Act XII OF 1881 (Acra Rent), 16 A. 337. 

(ll Redemption of —See HINDU LAW— JOINT FAMILY, 18 A. 253. 

(5) Redemption of— See LIMITATION ACT {XV OF 1877), 18 A. 458. 

(G s .e Transfer of Property act (IV of 1882). 16 A. 415 ; 17 A. 520 ; 18 
A. 31 ; 18 A. 109 ; 18 A. 189 ; 18 A. 265. 

Mortgage money. 

Receipt for— See REGISTRATION ACT (III OP 1877), 18 A. 338. 

Non-joinder. 

(1) See Civil Procedure Code, act (XIV op 1882), 16 A. 2H. 

(3) See Transfer of Property act (IV of 1882), 17 A. 537 : 18 A. 109. 

Notice. 

See Transfer of Property Act (iV of I882i, 16 A. 478. 

Notification, 

No. 1203. dated the 3rJ November. 1874 -Soe ACT IV OF 1869 (DIVORCE), 18 A. 

375. 

Oath. 

See ACT X OF 1873, (OATHS). 18 A. 46. 

Obstruction. 

on publio road — See CRIMINAL PROCEDURE CODE (ACT X OF 1862), 18 A. 169. 
Occupancy-Molding. 

See ACT XII OF 1881 (AGRA RENT), 16 A. 398. 


Occupancy Tenant. 

(1) See ACT XH OF 1831. (AGRA RENT). 17 A. 33 and 18 A. 351. 

(2) See PARTITION. 18 A 331- 

Offence. 

See Criminal Procedure code (Act X of 1882), 18 A. 363. 


Official Liquidator. 

(1) See Civil procedure Code (act xiv of I882i, 10 A. 
18 A. 285 



Order. 

See 


See Companies act (VI of 1883), 18 a. 198. 

Civil Procedure code (act XIV op 1882), 17 A. 97. 



18 A. 



• • • 


iCS 

(1) See Civil procedure. Code (act XIV of 1882), 18 A. 306. 

(2) See Companies act (Vl of i883). 18 a. 156. 

(3) See Procedure, 18 a. 332. 

Partition. nccupajicu-tenanlslo partition— Civil and Revinuo Courts— Juris- 

(1) a joint occupancy-tonant is entitled to sue for, and a 

Civil Court is competent to grant a decree for partitmn of the joint occu- 
hftMinc though, if the zamindat is not made a party to the suit 

Fnr nrrtitioD 6Uoh decreo will not affect the mutual rights and liabilities 
for partit , occupancy tenants as they stood prior to the 

pLt" Muhammad 18 a. 334 = ig a.vv.N. {189G, 

' 82 *** 
,r j i Mortgage of different shares in an undivided area to 

o, partiHon “ inter ...--Two 
SStgagees held separate mufruotuary mortgages, the one of a two-thirds 
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share, the other of a one-third share, in an undivided area of muafi land 
granted by the owners of those shares respectively. fleW that one mort- 
gagee could not, in a suit to which neither of the mortgagors was a party, 
obcainjpartilion of the share’mortgaged to|him. Mangli Prasad v. ISH- 
RI Prasad, 13 a, 476 = 10 A.W.N. (1890) 158 

(3) See ACT XIX OP 1873 (AGRA LAND REVENUE), 18 A. 210. 

(4) See Pre-emption, 17 A. 226. 

Patent, 

See ACT V OF 1888 (INVENTIONS AND DESIGNS), 17 A. 490, 

Penal Code {XLVof 1860}, 

(1) Ss. 41, 116-See Letters Patent, 17 A, 498. 

(2) Ss. 75, 457, 511. — Attempt to commit house-breaking by night after previous 

convictions— Sentence.— 8. 75 of Act No. XLV of 1860, does not apply to 
the case of an attempt to commit the ofienoe punishable under s. 457 of 
the Code, after previous convictions cf offences falling within Chapter XII 
or Chapter XVII, such offence being punishable under 8.511, QUEEN- 
EMPREES V. AJUDHIA. 17 A. 120 = 15 A.W.N, (1895) 22 

(3) Ss. 75, 5U--4ffewpf fo commit an offence after previous conviction — Sfin- 

tence — S. 75 of the Indian Penal Code does not apply to cases which are 
confined 10 s. 511 of that Code. The offences which come under s. 511 
must be punished entirely irrespective of s. 75. QUEEN EMPRESS v. 
BhabOSA, 17 A. 123 = 15 A.W.N. (1895) 23 

(4) Ss. 99, 147, 332, 323 -Cn7jimai Procedure Code, ss. 55, 56, 114— Pubiic 

servant in the execution of his duty as such — Arrest without sufficient 
authority but in good faith— Assault on police making arrest— Right of 
private defence. — A warrant was issued by a Magistrate for the arrest 
of one Dalip under s. 114 of the Code of Criminal Procedure. The 
warrant was sent to a certain thaua to be e):ecuted. It was there, after 
being copied into a book kept for that purpose at the tbana, mads over to 
a particular constable for execution. When the constable to whom the 
warrant had been made over bad left the thana. it was discovered that 
Dalip was in a village other than that, in which he bad been supposed to 
be. Thereupon the officer temporarily in charge of the thana made a 
copy from the book at the thana, endorsed on the back the names of one 
Na^ir Husain and some other constables, and, having signed the endorse- 
ment, sent Nazir Husain and the others out with this paper to arrest 
Dalip. Nazir Husain and his companions arrested Dalip ; but, as they 
were returning with him in custody, some of Dalip's friends, aided by 
Dalip himself, attacked them, rescued Dalip and caused hurt to the 
Police. 

Held that the police officers concerned in arresting Dalip under the ciroum- 
stances above described were not acting in the lawful discharge of their 
duty within the meaning of s. 332 of the Indian Penal Code, so as to 
render the accused liable to conviction under that section : but inasmuch 
as they were acting in good faith under the colour of their office, s. 99 of 
the Indian Penal Code applied, and Dalip and bis associates might be 
properly convicted under ss. 147 and 323 of the Code. 

The words " in the discharge of bis duty as such public servant” in the 
earlier portion of s. 332 of the Indian Penal Code mean in the discharge 
of a duty imposed by law on such public servant in the particular case, 
and do not cover an act done by bim in good faith under colour of bis 
office. Queen-Empress v. Dalip, 18 a. 246= 16 A.W.N. (1896) 48 ... 

(5) S. 107 —Abetment — Instigation by means of letter — Place where offence 

may be Where one person instigates another to the commission 

of an offence by means of a letter sent through the post the offence of 
abetment by instigation is completed so soon as the contents of such 
letter become known to the addressee, and suob offence is triable at the 
place where such letter is received. Qubbn-EMPRESS v. SHEO DIAL 
MAL, 16 A. 339= 14 A.W.N. (1894) 136 

(6) Ss. 159, \00— Affray— * Public place'*. — Held that a chabutra, which w-ti •, 

ucilher a place to wbi^jh iho public hai a right of aooess, nor a place to 
which tho public wote ever permitted to have access, was not, thoQgb it 
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adjoined a public road, a“ public place” within the meaning bf a. 159 of 
the Indian Penal Code. QUKEN-Ewi'RKSS v. Slil LAL, 17 A. 106= 15 A. 
W.N. (1895) 

(7) S. 10S — Fabricntin{) fahe evifience — Tiefort made by /fniiu execufiag Civil 

Court's decree that he had been cbslructed — 6'imifar report to police — 
Subsequent deposition in Court— Alternative charges. — Held that a report 
made by an Amin ol a Civil Court deputed to give possession of certain 
property in execution of a decree as to his having been obstructed in so 
doing, to the Court executing the decree, and a similar report made to 
the Police, would not. even if false, amount to the fabrication of faHo 
evidence within the meaning of s. 193 of the Indian Penal Code, and 
consequently, where such Amin wascharged in the alternative with making 
the two reports as above and also a third and inconsistent statement in 
respect of which ho might have been charged under s. 193, that ho was 
wrongly charged, and that it was necessary to prove the falsity of the 
third statement. QuEKN-EMPUESS v. A.TUDHI A PRASAD, 17 A. 436 1 
15 A. W.N. (1995) 102 

(8) S. 193— See ACT XV OF 1872 (INDIAN CHRISTIAN MARRIAGE), IG A. 212. 

(9) S. False charge of offence punishable with death— Criminal proceedings 

not instituted— Jurisdiction of magistrate to try the case.— To constitute 
tho ollonce defined in the second paragraph of s. 211 of Act No. XLV of 
18G0, it is ncces.sary that criminal proceedings should be Instituted. 
Where the offence committed does not go further than the making of a 
false charge to the Police, the making of such ch irge does not amount to 
tbo institution of criminal proceedings, and the cfTence committed will 
fall within tho first paragraph of s. 211, notwithstanding that the oflence 
so falsely charged may bo one of these referred to in tho second paragraph 
of that sectiori. QUBEN-EMl’ItESS v. BISHESII4R, 16 A. 124 — 14 A-W. 
N. (1894) 10 

(10) S. 297 — Trespass on burial ground— Acts complained of done with permis- 

sion of owner.— IJcld that persons who entered upon a burial place and 
ploughed upon tbo graves were liable to bo convicted of the offence 
defined bv s. '-297 of tho Indian Penal Code notwithstanding that their 
entry on the land was by tho consent of tho owner thereof. QUEEN E.M- 
PRESS v. SUIIHAN, 13 A. 395=16 A. W.N. (1896) 119 

(11) S 'iOi— Culpable homicide not amounting to murder— Grove atul suddenpro- 

vocation.— A person accused of murder under s. 302 of the Indian Penal 
Code pleaded in defence that he had found bis sister having illicit connec- 
tion with a man named Tbakuri and had in a fit of passion killed them 
both on tho spot. The statement being accepted was held to be a good 
nlea of grave and sudden provocation so as to reduce the offence to one of 
culnable homicide not amounting to murder. QUEEN-EMPRESS v. 
CHUNNI, 18 A. 497 = 16 A. W.N. (1806) 161. 

(12) S S 04 .A— Causing death by negligence— Lessee of Government ferry allow- 

\nn unsound boat to be used on ferry -Criminal liability of lessee.— T\xo 
lessee of a Government ferry having the exclusive right of convoying pas- 
sengers across a certain river at a particular spot allowed an unsound 
boat to be used at the ferry. In consequence of its un.soundness the boat 
sank while crossing the river and some of the persons in it were drowned. 
Held that the lessee of the ferry was properly convicted of the offence pro- 
viAfid for bv s 304-A of Act No. XLV of 1860. QuEEN-EmpreSS v. 
ShUTAN. 16 A. 47-2 = 14 A. W.N. (1894) 182 

fl3) S ^ 17 — Exposure of child— Facts constituting the offence defined— Child 
' ^ leftin charge of a blind woman and deserted.— A woman who was the 
mother of an illegitimate child aged at the time about six months, left 
the child in charge of a blind woman in whose company she was, saying 
that she was going to get food and would return shortly. She went away 
to another vilNge and did not return. Apparently she never intended to 
return. Upon these facta it was 7isW by Blair and Aikman. JJ., 
tijuitA Knox J. that the mother of the child could not properly be 
rnnyicted of tho offence defined by s. 317 of tho Indian Penal Code. 
QUEEN-EUPRESS v. MIRCHIA, 18 A. 364 = 16 A. W.N. (1896) 117 

fl4) Ss 366 ses^CriminalProcedureCode.s. 180— Offences committed indifferent 
^ ’ districts in the course of the same transaction— Commitment where to be 
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Kamar were committed by the 
® n Sessions Judge of 

oear«d ?h«?'R Was before the Joint Magistrate ft ap- 

nf ^ the offence punishable under s 36^6 

and possibly the other 

three persons had committed the offence punishable under s 368 of the 

^‘Strict of Muzaffarnagar ; Chajju and Piru also 
Rh^nlfp^ ^^''ing committed the offence punishable under that section in 

Under the above circumstances the High Court, maintaining the order of 
commitment made by the Joint Magistrate, directed the case to be 
ti^ansferred for trial to the Court for the trial of Sessions cases arising in 
Bijdm district, namely, that of the Sessions Judge of Moradabad 
Queen-Empress v. ram Dei, is a. 350=i6 a.w.n. (i89e) 96 

(15) S. S7S-0blaining possession of minor for purposes of prostitution— Offence 

'^^“^titute the offence provided for 
bjs. 373 of the lodiao Penal Code it is necessary, first, that a minor under 
sixteen years of age shall be bought, hired or otherwise obtained possession 
of, and secondly, that the minor shall be bought, hiied or otherwise ob- 
tained possession of with the intent that the same minor while still 
under the age of sixteen years shall be employed for the purposes of pro- 
stitution. or with the knowledge that it is likely that the said minor wUile 
still under the age of sixteen years will be employed or used for an unlaw- 
ful and immoral purpose. 

The offence is complete so soon as the obtaining possession, with the requisite 
intention or knowledge, of tbe minor is accomplished, though tbe minor 
may not enter upon prostitution until years after she has attained maturity, 
or may never enter upon suob a profession at all, Queen-Kmpress 
V. CHANDA, 18 A. ‘24 = 15 A.W.N. (1896) 141 


(16) S. Si9— Theft— Removal by creditor of his debtor's property with a view to 

obtaining paymentof his debt,— Reid that tbe rem..valby acreditor against 
the wUl of this debtor of property belonging to such debtor, with the view 
of compelling such debtor to discharge his debt, am-unts to theft within 
the meanmg of 8- 373 of tbe Indiao Peoal Code. QUEEN-EmpRESS 7 

AOHA Mubamuad Yusuf. 18 A. 88=16 A.W.N. (1895)233 " 

(17) Ss. 396, 396 -Dacoif.i/— necessary to constitute the offtnie defined in 

s. 390. -In order lo support a conviction under e. 396 of the Indian Peoal 
Code If. IS necessary to establish, not onlv that the person accused under 
that section was commitLiog daooity cmjointly with others, but it must 
be shown that tbe murder was committed in his presence. Hence where 
certain persons were shown to have been concerned in a dacoity in the 
course of which murder was committed ; but it was not shown that they 
were m the house in which the dacoity was committed at tbe time the 
murder took place and the evidence, if anything, pointed to a contrary 
conclusion ; it was held that tbe accused could not properly be convicted 
under s. 396, but only under s. 395 of the Indian Penal Code. OUEEN- 
EMPRESS V. UMRAO SINQH AND OTHERS 16 A. 437=14 A.W.N (1894J 178 

(18) S- 396 Dacoity in the course of which murder is committed — Tracis neces- 

sary to establish tU offence provided for in s. 396.— When in the commission 
of a dacoity murder is committed it matters not whether the particular 
dacoit ohargtd under s. 396 of Act No. XLV of 1860 was inside the house 
where the dacoity is cominittcd or outside the house, or whether tbe 
murder was committed ioeidc or outside tbe house, so long only as the 
murder was committed in the commission of that dacoity. OUEEN- 

EMPRESS V. TEJA, 17 A. 86=15 A.W.N. 11895) 12 

(19) S. 405 - Criminaf trencA of trmt by banker—Paymenl of dividends dis- 

honestly out of deposits ~ Directors — Manager and Accountant — Person 
entrusted loith property orwith dominion over property —Banker — Agent- 
Act XLV of mo {Penal Code), ss. 405, m-Cheating— False ar.d mis- 
leading balance-sheet ~ Inducement to renew deposits— Act XLV o/ 1860 
{Penal Code), ss. 416, 418-S. 191— Acf 7/ o/ 1882 {Indian Companies 
Act), s, Practice— Joint or separate trials— Criminal Procedure Code, 
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roce^ 
Docu- 


s. 239 Trial of Kuropenn Briti-ih subject- Mixed jury-Criminal P 

dure Lode, s. jhX—-' F.w.opeans" - Adducing tvidence for defence— 
inents produced for cro!>s examination of Crown icitness—llighl of replu— 

Code, s. '202-Kvidence-Crimmaling answer~Act I 

i Compelled ■'-Deposition in iuguirtj 

under Act I 1 of iyB2. s.s. IG2. iCS—Wbc-n a Dank lakes a deposit from 
Its cuRjomer, It takes It ou the uiiderstandinfi that that deposit is not to 
' be ueod to pa)’ dividends to sliarebol iers at a time when the Dank is 
insolvonl and cannot legally pay dividends. In iho c ise of a Dank reyis- 
tered under tbe Indian Cnnipanie..’ Act as a Company limited by shares 
and governed by the regulations conlaiueJ iii Table A in the first scbeJulo 
to tho Act, it was held, that tbo Directors bad dominion over the property 
and the inanagoracnt of tbo funds oi the Dank ; that they were bound not 
to piy dividends except out of tbo profits of the Dank; and that if they 
di'boneslly, lb it is, knowingly and intentionally, paid dividends to the 
shareholders out of deposits when there were no profits, intending to cause 
gam to themselves or others to which they were not entitled, or to cause 
wrongful loss to other persons, they were guilty of criminal breach of 
trust as Bankets under s. 40:t of tho Penal Code. But that the Manager, 
and ibo Accountant or Asbislaijt Manager were not, within tho meaning of 
the scdiou, persons who were entrusted with property or with dominion 
over property as bankers or agents, and therefore did not come directly 
uudere. 409. though they might be guilty of abetment under s. 409, read 
with 8. 109, by conspiring with tho Directors to ccramit criminal breach 
of trUFt, if they assisted ihe Ibreciors to obtain the s.inctiou of the share 
holders to the illegal payment of divi lends, and did so for the dishonest 
purpose of causing wrongful gain or wrongful Insg. Whether the 
illegal payment of dividends under the circumstances stated could be 
regarded as causing wrongful loss to the Dink as a corporate bidv, 
quccrc. Whether moneys deposited in the Bank by its customers and 
not in any way ear-marked could, after such dcpobic. be regarded 
as “property” of the depositors within meaning (.f s. 409, qiuere. 
Held also that if tho Directors, Maniger, and Accountant disbonestly, 
that is, to obtain wrongful gain for Ihemselves or to cause wrongful loss to 
others, put before the sbaroho'ders balance-sheets which ihey know to be 
materially false and misleading and likely to mislead the public as to the 
condition of the Bank, and concealed its true condition, and thereby in- 
duced depositors to allow their money to remain in deposit in the Bank, they 
were guilty of cheating in the aggravated form made punishable by s 418 
of the Penal Code ; and if they acted togeiher to put forward such a false 
balance-sheet, they were guilty of abetment by conspiracy to cheat. Stinble, 
the making of such a false balance-sheet is not an ofieuco within s. 191 of the 
Penal Code, and. where it is made prior to the commencement of the wind- 
ing up of the Company, is not an oflence within s. 215 of the Indian Com- 
panies' Act IVI of l88‘2). A bilanco-fheet of a company under the Indian 
Companies’ Act muse be a true balance-sheet in the sense that it must 
represent the actual state of the Company’s assets and liabilities. If it 
falsely states the condition of the company, it is a false balance-sheet, 
though it follows the accounts as shown iu tho books of tho company, and 
correctly represents what is in tho books. A balance-sheet which showoi 
all the debts owing to the company, amounting to Rs. 28 lakhs, under the 
head of assets, without specifying, in accordance with the form of balance- 
sheet annexed to Table A, which of such debts were good and secured, 
which good and unsecured, and which considered bad and doubtful, 
and also showed a divisible balance of profits amounting to Rs. 19,000, 
the facts being that out of the Rs* 28 lakhs some Rs. 13 lakhs were 
bad and irrecoverable, and that the capital, reserve fund and other 
provision for bad debts had been lost, and that the company instead 
of making profits was, and long had been, insolvents, was found to 
be false and misleading. Having regard to tho nature of the charges 
above referred to, the Court, under s. 239 of the Code of Criminal 
Procedure, rejected an .application by tbo defence that the accused 
should be tried separately. The word “Europeans” in s. 461 of 
the Code of Criminal Projeduro raeaas persons born in Europe. The 
word “compelled” in tho proviso to ‘J. i n of the Evidence Act (I of 1872) 
applies only where the Cnurt bft!»compitle.l a witness to answer a question, 
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and not to a case where the witness has not asked to be excused from 
answering a question, but gives his answer without any claim to have 
himself excused. A deposition on oath made by one of several accused, 
as a witness in a previous inquiry under ss. 162, 163 of the Indian Com- 
panies’ Act (VI of 18S2) was admitted in evidence against himself only, 
and not against tbo other accused. The action of the defence, during the 
cross-examination of a witness for the Crown, in tendering a document to 
such witness and using the same as evidence for the defence was held to 
entitle the Crown to reply, under s. 292 of the Code of Criminal Proce- 
dure. QUEEN-EMPRESS V. Moss, 16 A. 88 = 14 A.W.N. (1894) 23 ... 8 

(20) S. 4Q9— Criminal breach of trust— Conviction for criminal breach of trust on 

general deficiency in account. — An accused person may be charged with 
criminal breach of crust in respect of a general deficiency, and it is not 
necessary in all cases to charge the accused with the embezzlement of a 
particular sum received on a certain date from some particular person. 
Queen-Empress v. Kellie, 17 a. 153 = 15 a.W.N. (1895) 37 ... 423 

(21) S. 409— Criminal breach of trust — Conriciion for criminal breach of 

trust on a general deficiency in accounts. — Held that a person accused 
under s. 409 of the Indian Penal Code might be legally convicted of 
the offence defined in that section on proof of a general deficiency in bis 
accounts, and that it was not necessary that the receipt of, and non-ac- 
counting for, specific items should be charged and proved against him. 

BUDDHU V. BABU LAL, 18 A. 116 = 16 A.W.N. (1896) 11 ... 703 

(22) S. iW—Eoiience — Poinlinij out stolen property concealed in a place not • 

under the accuse Vs contrQLS^\ieze the sole evidence against a persen 
charged with an ofiencj under s. 411 of the Indian Penal Code consisted 
of the fact that the accused had pointed out the place where some of the 
stolen property was concealed in the field of another person ; held that this 
was not in itself sufficient evidence to support a conviction under the above- 
mentioned seetion.QUEEN-EMPRESS v. GOBINDA, 17 A. 576 = 15 A.W.N. 

(1895) 226 ... 695 

(23) Ss. 467 , 5 11—^ ttempt — Facts necessary to constitute an attempt.— One Chaturi, 

calliog himself Kebri, the son of Bhupal, Kaobbi, went to a stamp-vendor, 
acoompiuied by a man named Kalyan Singh, and purchased from him in 
the name of Kehri a stamp paper of the value of 4 annas. The two men 
then went to a petition-writer and, Chaturi again giving his name as 
Kehri, they asked ibe petitioa-writoc to write for them a bond for Rs. 50 
payable by Kehri to Kalyan Singh. The petition-writer commenced to 
write the bond, but, his suspicions being aroused, did not finish it, but 
took Chaturi and Kalyan Singh to the nearest thana. 

Held, that under the above circumstances Kalyan Singh was rightly con- 
victed of an attempt to commit the ofieoce difined in s. 467 of the Indian 
Peoal Code, and Chaturi of abetment of the said attempt. QuEEN- 
EMPRESS V. kalyan SINGH AND ANOTHER, 16 A. 409 = 14 A.W.N. 

(1894) 150 ... 266 

Plaint. 

(1) See Cause of action, 18 A. 403. 

(2) See CIVIL Procedure Code, (act XIV of 1882,) 17 A. 229 ; 18 A. 396. 

(3) See Companies act (VI op 1882), 18 A. 198. 

(4) See PLEADINGS, 18 A. 125. 

Pleadings. 

(1) Suit, frame of— Plaintiff asking for reliefs inconsistent with each other— Plaint 
so framed no ground for dismissing suit.— Held, that the fact that a plain- 
tiff claims in bis plaint two alternative reliefs which are inconsistent with 
each other is nn ground in itself for the dismissal of the suit. JiNO v. 

MANON, 18 A. 125 = 16 A.W.N. (1896) 1 ... 789 

Pledge. 

See Limitation Act (XV of 1877), 17 A. 284. 

Possessory title. 

Sec Civil procedure Code, (act XIV of 1882), 16 A. 420. 
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See INTEREST, 17 A. 511. 

Practice. 

(1) Appeal— Decision ba-ied upon ground not specifizallu urged by appellant — Act 

No. 71^ 0 / 18S2, s. 4 1.— Wboro a Court sees th\t the rights of one of two 
inuccent parties must bo sacrificed, it is eotitled to consider whether any- 
thing in the conduct of the party who comes into Court and seeks relief 
has debarred him from asserting his right. The Court is not precluded 
from basing its decision upon a ground not speoifioallv pleaded by either 
of the parties. THAKURI v. KUNDAN, 17 A. 280 =15 A.W.N. (1895) G9 ... 

(2) See CIVIL PaocKDUitE Code, (Act XIV 0F|1882), 16 A. 130 ; 18 A. 1G3. 

(3) See Criminal Procedure code (act X of 1832», 16 A. 207 ; IG a. 2i2. 

(4) See Execution of Decree, 18 a. 344. 

(5) See Witness, 1C A. 84. 

Pre-emption. 

(1) Civil Procedure Code, s. li— Misjoinder o/ causes of action — Zamindari arid 

appurtenant sir land sold by separate deeds — Suif to pre-empt both zamin- 
dari and sir. — Where a ^amindari share and the sir-land held with it 
were sold to the same vendee by two separate deeds of sale executed on 
the same day, it was held that a suit to pre-empt both the ^amindari 
share and the sir land was not liable to be defeated on the ground of 
misjoinder of causes of action. AMUIKA DAT v. RAM UDIT PANDE, 17 
A. 274= 15 A.W.N. (1995) 7G 

(2) Civil Procedure Code. s. 63 — Amefidment of plaint — Area of property claimed 

in suit for pre-emption described as less than the true area. — A Court is 
not precluded from returning a plaint for amendment because at the 
tinae it is returned for amendment, the period of limitation for the suit 
may have expired. 

The pUintifi in a suit for pre emption after filing his plaint discovered that 
the property in suit had been described by mistake as being of a slightly 
less area than it was in reality. Held, that the Court had power and 
ought to have allowed the plaint to be amended and that the amendment 
was not precluded by the fact that at the time when the application for 
amendment was made, the limitation for the suit had expired. Held 
also that such misdescription would not render the suit liable to the 
objection that the plaintiff bad sought to pre-empt only a part of the 
property sold. BARKAT-UN-NISSA v. MUHAMMAD ASAD ALI, 17 A, 288 
= 15 A.W.N.(I895) 80 

(3) Claim based upon custom— Evidence ajjorded by obsolete wajib ul-arz— 

of the Board of Revenue for the settlement of the Gorakhpur and Basti 
districts (R.E.C.).8—1, s. 38.— The plaintiffs brought their suit in 1890 
to pre-empt certain property situated in the Gnrakhpur district. Their 
claim was based upon two grounds; one, an alleged contract said to be 
recorded in and proved by a wajib-ul arz of 1860 relating to the village in 
question, and the other a custom of pre emption alleged to bo existing in 
the village. The period during which the wajib-ul-nrz of 1860 was in 
force expired prior to the sale which gave rise to the right of pre-emption 
sought to be enforced. Subsequently to the expiration of that wajib-ul- 
arz, certain rules had been framed, with reference to the settlement of the 
Gorakhpur and Basti districts, the material portions of which, for the 
purposes of the present case, wore as follows: “A memor.anduin of the 
village customs will be appended to each Ar/ifjt’rtt by the Assistant Settle- 
ment Officer, when he verifies the jamobandi, and it will take the place 
of the document hitherto known as the wajib ulatz" * * • “in 

regard to any custom or constitution peculiar to the mahal the following 
matters should be noticed [class (d). section 25} ; (u) Pre-emption (as 
regards mahals which belong to other than Muhammadan proprietors) 
when the proprietors expressly demand that it may be noted and prove 
conclusively that the custom exists.” At the new settlement made in ac 
cordance with these rules, no mention of the right of pre-emptiou .as obtain- 
iug in the mahal in question was recorded. 

Upon these facts, it was held by EDGE, C.J,. and BURKITT, J., that 
having regard to the rules above-mentioned fr*med by thc Bjard of 
Revenue lor the sebtlomont of the Gorakhpur and B.aati district, the 
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Pre-emption— (Continued). 

mere absence of any mention of the right of pre-emption in the new 
memorandum of village customs was in itself no evidence that the custom 
of pre-emption bad ceased to exist, and that the wajib ul-aiz of 1860 
might be used as evidence of the existence of such a custom. Per AlK- 
MAN, J — The abst’ncc from the new memorandum of village customs 
of any mention of the existence of a right of pre-emption was a circum- 
stance which the Court would be entitled to take into consideration in 
any conflict of evidence as to whether or no iho custom of pre-emption 
did exist. SADHU Sahu v. KA.IA Ham, 16 A. 40 (F.B.) = 13 A.W.N. 
(1893) 200 

(4) Decree conditional on payment of pre-emptive price within a fixed period — 

Appeal after expiry of such period. — Held, that plaintiffs in a pre-emption 
suit, who had obtained a decree conditioned on payment by them of 
the pre-emptive price within a certain fixed period, could, after the 
expiration of such period, appeal against such decree on the ground 
that a condition of the contract out of which their right to pre- 
empt arose had not been embodied in the decree. WAZIR KHAN 
V. KALE KHAN, 16 A. 126«14 A.W.N. (1894) 3 

(5) Limitation— Sale with subsequent agreement for re-purchase. — Mortgage by 

conditional sale. — On the 6th of June, 1887, one R. K. sold a certain 
ztmindari sh.a'O to S. Oo the 18bh of May, 1688, B brought a suit for pre- 
emption of that share- Pending the suit, on the 6Dh of July 1688, the 
vendor, the vendee, and the pre-emptor entered into an agreement, by which 
the vendee, recognizing the pre-emptive right of the plaintiff, 
agreed to re-transfer the property to the vendor or the pre emptor on 
payment by either of them on the full-moon ofjetb in anj'year of the 
price paid by him. On the 20tbof June, 1891 the vendor, affecting to treat 
the transaction of the 6th of June, 1887, as a mortgage, made an applica- 
tion purporting to be under a. 63 of the Transfer of Property Act, accom- 
panied by payment of the price of the property into Court, and prayed for 
redemption. The vendee refused to lake out the money deposited by the 
vendor; aud subsequently, on the 13tb of November 1891, R. K. applied 
for repayment to him of the said money, stating that be wished the ven- 
dee to remain in possession and asking that the agreement of the 6tb of 
July, 1888, might be considered null aud void. On the Ist of September 
1892 one R. 8 . 61ed a suit for pre-emption of the said property. 

HeH, that the original transaction of the Gtb of June 1887 was an out and 
out sale, and was not, and could not be, by the subsequent agreement 
between the parties, turned into a mortgage by conditional sale ; and in 
consequence that the suit brought by R. 8 . was barred by limitation. RAM 
DIN v. RANG LAL Singh, 17 a. 451 = 15 A.W.N. (1895J 103 

(6) Muhammadan law— Claim for pre-emption based upon a transaction which 

wasa good sale under the Muhammadan law, but not according to the 
Transfer of Properly Act, 1882— Ad Ho. IV of 1882, s 54— .Aci Ho. XII of 
1887, s. 37- — Where a Sunni Muhammadan transferred certain immoveable 
property exceeding in value Rs. 100, under such circumstances that the 
price was paid and possession of the property delivered to the transferee, 
but no saledcol was exeo«L;d ; on a suit for pre-emption based upon such 
transfer being brought, it was held by the Pull Beoeb (BaNERJI, J. dissent- 
ing}. that the Muhammadan law was to be applied in considering whether 
or not a right of pro emplion arose, ami that, inasmuch as the transaction 
in question was a complete sale under that law, a right of pre-emption did 
arises Case la^v. prior and subsequent to Act No. IV of 1882, considered. 
per BANEKJI, J.. contra ‘in the absence of fraud no claim for pre-emp- 
tion under the Muhammadan law applicable to persons of the Haoifa sect 
can arise in respect of the sale of immoveable property of the value of one 
hundred rupees and upwards, unless such sale has been effected according 
to the provisions of s. 54 of Act No. IV of 1082.** BEGAM, v. MUHAMJIAD 
YaKUU, 16 A. 314 lF.B.)=14 A.W.N. (1894J 101 

(7) Muhammadan Law — Demand made " on the premises"— Demand made loithin 

an undivided village a share in which was the subject of sale. — Where cer- 
tain persons claimed pre-emption in respect of a share iu an undivided 
village and proved that they ttjade ah immediate assertion of their inten- 
tion to pre empt in the presence of witnesses within the area fof the zamin* 
dari to which the share sold belonged, it was held that,. in the absence of 
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was uot made bona fide, the demand of 
pro emptjon was a gnod demand made “on the premises” within the 
meaning of the Muhammadan law KULSUM Bllil v. Faoir MuHA^r. 
MAD KHAN. 18 A. 298=16 A.W.N. {ie96» 71 

* # # 

(8) Talab i-ishtisbhad— Demand mode to vendee not in possession -Demand made 

by ageyd of pre-emplor.^Held. that if the talab-i-ishtishhad is made in the 
presence of the vendee, it is not necessary that such vendee should at the 

tune the demand 13 made be actually m possession of the property in re- 
spect of which pre-emption is claimed. 

flefd, also, that the ceremony of fafad-t-is/ifw/ihad need not nocessarily be 
performed by the claimant for pre-emption in person, but may be performed 
by a duly coostituted agent on his behalf. ADI MUHAMMAD KHAN v 
Muhammad Said Husain, is a. 309 = 16 A-W.N. (1896) 76 

(9) Wajib-ul-aiz— Co«sfrtw/ion of document-~Co-sharer— Holder of resumed 

muafi -^cf No. XIX o/ 1873. s. 6-2-Rule$ of Oie Board of Revenue 1870 
Department /. Rules 30 and 61.— The plaintiff, a co-abarer in the ’village 
of Deobarimpur, sued for pre emption of certain land, being ‘resumed 
revenue-free land’ in the village, which had been sold to a stranger. The 
clause of the loajib-ul-arz under which pre-emption was claimed was aa 
follows:— ” When any co-sharer (htssadar) is bent upon selling or mort 
gaging bis right (kaqriiyat), then first that co sharer who is nearest lo the 
sharer bent on transfer can tike it : after that any other person who is 
interested (shariA:) in the village rank by rank can take it. If no person 
interested in the village takes it, then a stranger may take it.” 

Held that, under the circumstances of the case, the plaintiff had no right of 

pre-emption in respect of the land claimed by him. the vendor not being, 

within the meaning of the wajib ul-arz, a co-sharer in the village by virtue 

of his possession of a portion of the resumed muafi. KALLIAN Mal v 

Madan Mohan, 17 a. 447 = 15 a.w.n. (1895) 93 

' • « • 

(10) Wajib-ul-arz- "Co-s/mrer”—” i^ropriefor ”—rrans/«ree of lands in a 

village who has not obtained mutation of names in his favour— Dedication 
— Cessation of private ownershxp.-lQ a suit for pre-emption under a wajib^ 
ul-arz which gave a right of pre-emption lo •* co-sharers ” in the village • 
heii. that the word “co-sharer” included a person who had acquired lands 
in the village, which were not merely sir of a co-sharer and were not grove 
lands held by a licensee Irora a zamindar, but lands belonging to a zamin- 
dar and in his occupation, notwithstanding the faot that he bad not yet 
obtained a mutation of names in respect thereof. ^ 

Held, also that the mere fact of the owner of land having erected a temple 
and planted a grove thereon did not of itself, without any further evident 
indicate a dedication to the God and a cessation of the rights of private 
ownership in respect of such land. Dakhni Din v RAHIM-UN-NISSA 
AND ANOTHER, 16 A. 412=14 A.W.N. (1894) 134 

(11) Wajib-ul arz— Porfifion of village, originally one, into three separate 

mahals.—New record of village customs framed on partition.— Rules o1 
the Board of Revenue of the ISlh November 1915— Act No. XIX of 1913 
8. 267.— Where at the settlement of a village coustituting a single mahel a 
record-of rights was framed giving certain pre-emptive rights to the co- 
sharers in ihc village, but subsequently the village was divided by perfect 
partition into throe separate mahals, and, in accordance with the rules 
of the Board of Revenue of the 13th November 1875, issued under s. 257 
of Act No. XIX of 1673, a new record of village customs was framed 
which did not give to the sharers in any one of new mahals any right of 
pre emption in respect of land situated in another mahal itwas that 
the Utter record of village custom'* was a valid and binding document 
and no right of pre-emption existed in favour of the co-sharers in any one 
mabal in respect of land situated in another mahal. ^ 

Per AIKMAN. J.-Where a village originally one. is divided by perfect narti 
tion Into two or more mahals. unless at the time of partition a right of 
pre-emption is specifically reserved by the co-sharers in respect of Unds 
lying outside any given mahal. such right of pre-emption is not to be ore 
sumod from the mete fact that when the village formed but one mahal 
the CO sharers had pre-emptive rights against each other. 
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Pre*emption -[Concluded). 

Under the above circumstaoces the mere retention of a community of in- 
terest in cartaio property such, e.g., as roads, &c., will not give the 
sharers in ooe mahal any right of pre-emption over land situated in 
another. GHURE v. Man SINGH, 17 A. 2-26 = 15 A.W.N. (1895} 70 

(12) Wajib-ul-arz — Right of ‘pre-emption not forfeited by breach on a former 

occasion of the prouisio/ts of the wajib-ul-arz relating to pre-emption . — 

Semble, that a claimant for pre-emption under a wajib-ul-arz would not 
forfeit his right to pre-emption if upon a former occasion he had violated 
the provisions of the wajib-ul-arz by mortgaging his share to a stranger. 
UJAGAR LAL V. JiA Lal, 18 A, 382 = 16 A.W.N. (1896) 112 

(13) Wajib-ul-arz Stranger," — Under the terms of a wajib-ul-arz successive 

pre-emptive rights were given, first to * own brothers ’ secondly to * near 
cousins,’ thirdly, to 'share-holders.' Held the parties being Muham- 
madans that in regard to a sale of land to which this wajib uf-urz applied 
a nephew (brother’s son) of the vendee was a ' stranger ’ and bis joinder 
as co-vendee would vitiate the sale and let in other persons having a 
right of pre-emption. AMJAD ALI v. MUSHTAQ AHMAD, 17 A. 454 = 15 
A.W.N. (1805) 95 

(14) See CIVIL PROCEDURE CODE (ACT XIV OF 1882), 18 A. 223, 18 A. 262. 

(15) See Court Fees act (Vll of 1870), 16 a, 496. 

(16) See Muhammadan Law (Pre-emption). 16 a. 247. 300, 16 a. 383. 

Presumption. 

(1) See STATUTE 24 AND 25 VlC., CAP. 104, 16 A. 136. 

(2) See SUCCESSION CERTIFICATE ACT (VII OP 1889), 17 A. 578. 

Privacy. 

Bight of-See EASEMENT, 16 A. 69. 

Private Defence. 

Right of— See PENAL CODE (ACT XLV OF 1860), 18 A. 216. 

Probate. 

Bee ACT V OF 1881 (PROBATE AND ADMINISTRATION), 17 A. 475, 18 A. 260. 

Procedure 

(1) Parties — Appeal — Civil Procedure Code, s. 32^Party added in appeal 

who was not a party to the sutt nor representative of suck a party . — Wheu 
a Court hearing an appeal is of opinion that a person not a party to the 
suit and not entitled to be brought on the record in a representative 
capacity should be a party to the record, its proper course is to remand 
the case to the Court of first instance, and to direct that Court to bring 
on the particular person as a defendant, or as a plaintiff if he consents, 
give him time to file bis statement and cpportuoity to produce his evi- 
dence, and try the issues, raised between him and the opposite side. 

MIHIN Lal v. IMTIAZ ALI, 18 A. 332 = 16 A.W.N. (1896) 91 ... 927 

(2) See CIVIL PROCEDURE CODE (ACT XIV OF 1882), 16 A. 342 ; 17 A. 117, 

17 A. 162 ; 18 A. 396. 

(8) See SUCCESSION CERTIFICATE ACTfVII OF 1889), 16 A. 259. 

Promissory Note. 

Bee STAMP ACT (I OF 1879), 17 A. 65. 

Proprietor. 

See PRE-EMPTION, 16 A. 412. 

Provincial Small Cause Courts Act {IX of 1887). 

(II S- 25 — Civil Procedure Code, s. 622— Revision—Orounds upon which an appli- 
cation lor revision under s. 25 of Act No. IX of 1887 will be entertained. 

— It is DO ground lor revision under s. 25 of Act No. IX of 1887 that the 
Court whose order it is sought to revise may have come to an erroneous 
decision on a point of limitation. 8ARMAN LAL v. EHUBAN, 17 A. 422= 

J6 A.W.N. (1895) 112 ... 692 
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Provincial -Small Cause Courts Act {IX of 1887}— (Concluded). Page 

<2) S. 25 Rtfutsiow — Small Cause Court suit— dpplicalion of s. 25— Civil Pro- 
cedure Code, s. 622.— Section 25 of Act No. IX of 1887 was not intended to 
give what would practically be an appeal in every case from the decision of 
a Court of Small Causes, but the discretion to be exercised thereunder 
should bo guided by the same considerations as those which govern the 
application of s. 622 of Act No. XIV of 1882. SarmaN LAL v. KHUBAN 
AND OTHERS, 16 A. 476 (F.B.) = 14 A.W N. (1894) 183 ... 309 

Public Place. 

Bee Penal Code (act XLV of 1860), 17 a. IGG. 

Public Servants. 

See PENAL CODE (ACT XLV OF 1860), 18 A. 246. 

Receipt. 

For Counsel's fees -Bee STA.\[p ACT (I OF 1879), 16 A. 132. 

Receiver. 

See Civil Procedure Code (act XIV of 1882), 18 a. 453. 

Reference. 

Of issues to Lower Court— See Civil Procedure CODE (ACT XIV OF 1882) 

16 A, 306. 


Registration. 

(1) See Registration act (III of 1877). 18 a. 338. 

(2) See Transfer of Property act {IV of 188J), iG A. 478. 

Registration Act {III of 1877). 

(1) 8. 17, clause (n) -Mortgage — Receipt purporting to extinguish mortgage — 

Receipt only covering interest of one co mortgagee— Registration.— The pro- 
visions of 8. 17, cl- (n) of Act No. JII oi i67'/ do not apply to a receipt 
whioh purports to extinguish not the entire mortgage but only the rights 
under the mortgage of one of the co-mortgagees. SRI BaM v. KESBI 
MaL, 18 A. 338 = 16 A.W.N. (1896) 92 

(2) Ss. 59, 60— See BURDEN OF PROOF, 17 A. 428. 

(3) S. 11 — Registration— Lease— Suit to compel registration. — Certain lessees, 

whose lessor had refused to be a party to registering the lease, without apply- 
ing for registration to the sub-registrar or registrar, brought a suit within 
four months of the execution of the lease claiming that the lessor might 
be ordered to cause the lease to be registered ; held that such a suit would 
lie independently of the Indian Registration Act (Act No. Ill of 1877) 
and that s. 77 of the said Act would not apply so as to render the suit 
barred by limitation. ABDULLAH KHANv. JANKI, 16 A. 303=14 A.W N 
(1894) 94 

Regulation XVfl of 1806. 


S. e— Mortgage by conditional sale— Foreclosure— Procedure— Demattd o/ pay- 
ynent—Parwanah—" Official signature “ Stipulated period.”— \a pro- 
ceedings for foreclosure of a mortgage under Bengal Regulation No. XVII 
of 1806, it is not necessary that the fact that a demand for payment was 
made before the petition for foreclosure was presented should appear on 
the face of the proceedings ; it is sufficient if the plaintifi in bis suit for 
possession shows that the demand was so made. A parwanah issued under 
Che provisions of s. 8 of the above-mentioned Regulation is not signed 
as required by that section with the “official signature” of the 
Judge when it bears merely the initials of that officer. The term “ stipu- 
lated period ” as used in s 8 of Regulation No. XVII of 1806, means the 
full term on the expiry of which the mortgage money is payable not- 
withstanding that under the strict terms of the mortgage the mortgagee 
might be entitled to foreclose at an earlier period. KUBRA Birt^v 
WA.7ID Khan, 16 a. 69= 13 A.W.N. (1893) 209 

• • • 

Regulation XtX of 18/0 (Bengal). 

Bee ACT XX OF 1863 (RELIGIOUS ENDOWMENTS), 18 A. 227, 
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Regulation XXVII of 1814 (Bengal). 

Ss. 13, 21— See Civil PfiocEDURE Code (Act XIV of 1882), 16 A. 240. 
Regulation IV of 1876. 

Sea JURISDICTION, 17 A. 483. 

Relinquishment. 

(1) Of tenancy-See ACT XU OF 1831 (AGRA RENT), 18 A. 354. 

(2) See LANDLORD AND TENANT. 18 A. 290. 

Remand. 

See Civil Procedure code (act XIV op 1882), 16 a. 252, 375: 17 A. 29* 17 
A. 112. 

Representative. 

See Civil Procedure code (Act XIV op 1882), 16 a. 284, 17 A. 483 • 17 a. 

222 . 

Res judicata. 

(i| See Civil and Revenue Courts, 18 a. 270 . 

(2) See Ci\'iL Procedure Code (act XIV of 1882), I 6 A. 183. 16 A. 464. 

259 ; 17 A. 174 ; 18 A. 59. 

Review. 

(1) See CIVIL PROCEDURE CODE (ACT XIV OP 1882) 16 A. 39 ; 17 A. 213 ' 18 

A 44, 18 A. 285. 

(2) See EXECUTION OP DECREE, 16 A. 390. 

Revision. 

(1) See Civil Procedure Code (Act xiv op 1882), 18 a. 119 . I 8 A. I 6 S. 

(2) See Criminal Procedure code (Act X op 1882), I 6 a. 80 

(3) See Provincial SMALL Cause courts act (ix op i887), 16 a. 476: 17 a, 422 . 

Right of Suit. 

See Transfer of Property act (IV of I 8821 . 16 A. 386. 

Sale. 

Contract~Of immoveable property^Misdescription of 'irea sold —Suit for damages 
—Fraud. — A purohaset of certain immoveable property sued his vendors to 
recover compensation or damages on account of a deficiency in the actual 
area of land purchased by him as compared with the area stated in bis 
sale-deed. There was no covenant in the sale-deed to make oompeneation 
in case of misdescription. 

Held that the plaintiff in order to succeed must make out a fraudulent mis- 
' representation which be accepted as true, and wbiob induced him to enter 

into the contract, and which caused him damage. ABDULLAH Khan v. 
ABDUR RAHMAN Beg, 18 A. 322=16 A.W.N. (1896) 81 

Sanction to Prosecute. 

See CRIMINAL Procedure Code (act X of 1882), 17 A. 51; I 8 A. 203. 

Security. 

(1) For costs-See CIVIL PROCEDURE CODE (ACT XIV OF 1882), 18 A. 101. 

(2) For performance of decree of Appellate Court — See CIVIL PROCEDURE CODE 

(ACT XIV OP 1882). 17 A. 99. 

Security for Qood Behaviour. 

See CRIMINAL PROCEDURE CODE (ACT X OP 1883), 16 A. 9. 

Security to keep peace. 

Bee CRIMINAL PROCEDURE CODE (ACT X OP 1882), 17 A. 67. 

Sentence 

(1) See CRIMINAL PROCEDURE CODE (ACT X OP 1882), 17 A. 67: 18 A. 301. 

(2) See PENAL CODE (ACT XLV OF 1860), 17 A. 120, 17 A. 128. 
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Sessions Court. 

See CUIMINAL PiiocRDunr: Code (Act X op 1882) 17 a 30 

Shafl-i-Khaiit 

See Muhammadan Law (Pke-emttion), ig a. 2-i7. 

Sir Land. 

Usufructuary mortg ige of— Seo ACT XII OP HSl (AGRA RENT), 10 A. 337. 

Specific Relief, 

Soo SPECIFIC Relief (ACT I OF 1S77). IGA 423. 

specific Relief Act (/ of 1877). 

(1) S. 22 - i'^^npromlse — Specific relief grantedin respect of an agretvient concern- 

ttiq which both pqrtic'i hid at the lime of making if equal means of know- 
ledge, though their relative legal positions were subsequenlly discovered to 
be different Irom what they had supposed at the ftme.— Naubat Ram a 
large landed proprietor, died without issue in 1867. Hia widow Gaaeah 
Kuar, held possession of the eslates down to her death in 1878. Then 
after some disputes as to the succession, one Naraini Kuar, claiming as 
widow of an alleged adopied son of Naubat Ram. was put into possession 
by the Revenue authorities. Against Naraini Kuar two suits were brought 
for the property left by Naubat Ram. The first suit was brought in April 
187U. by one Chandi Din claiming as sister's son of Naubat Ram. Cbandi 
Din boiug a pauper, sold a portion of the property in suit to one Nawab 
Mashuq Mahal for Us. 20,000, and made Mashuq Mahal a co-plaintiff in 
the suit. The second suit against Naraini Kuar was instituted in May 
1879 by Shib Lai and others, tbo defendants-appellants in this present 
suit, who claimed title as tbo nearest sapindas of the deceased Naubat 
Ram. In each of these two suits the plaintiff or plaintiffs were successful. 
In each the defendant appealed. In the case of Chandi Din the defend- 
ant was successful and the plaintiff’s suit was dismissed by the High 
Court on the 7th of December 18S6 : in the other case, the parties on the 
25th of July 1885, settled their disputes by a compromise. 

While the two suits above mentioned were pending, Shib Lai and bis co- 
plaintitTi instituted a suit on the 2od of July 1883, against Ch.iudi Din 
and Mashuq Mahal, asking for a declaration that they were entitled to 
succeed to the properly of the deceased Naubat Ram. In Jauuary 1884 
the female defendant having died, the Collector of Bareilly was brought 
on to the record of this suit as guardian of her minor children and on the 
19th of January 1885 a compromise was entered into between the 
Collector, on behalf of the minor children of Mashuq Mahal and one 
adult daughter of Mashuq Mahal on the one hand, and the plaintiffs on 
the other, whereby the representatives of Mashuq Mahal relinquished the 
suit and consented to a decree being passed in favour of the plaintiffs and 
the plaintiffs agreed that when they got possession of the property they 
would make over certain villages and a certain sura of money to the 
representatives of Mashuq Mahal. 

As has been mentioned, Cbandi Din’s claim to the property was finally 
disallowed by the High Court in December 1886. On the 6th of January 
1888, the Collector of Bareillv instituted a suit for specific performance of 
the compromise of tbo 19tb January 1665. 

Tbo Court of first instance decreed the plaintiffs' claim. On appeal by the 
defendants to the High Court it was held that there was nothing in s. 22 
of the Specific Relief Act which would stand in the way of a decree for 
specific performance of the compromise. The compromise when entered 
into in 1885, was not without consideration, and the subsequent course of 
lirigatioD could not affect the position of the parties as regards the pre- 
sent suit baaed thereon. SHIR LAL AND OTHERS y. THE COLLErTOR 
OF Bareilly, 16 A. 423= i4 a.W.N. (1894) lei 

(2) 8. 30. See LIMITATION ACT {XV of 1877), 16 A. 3. 

(3) 8. 42-Suit for a declaration— Further relief— Tho plaintiffs were purchasers 

at a sale held in execution of a decree for money, and had obtained posses 
slon. Before that decree had been executed the property in question was 
mortgaged to two other persons. After the purchase by the plaintiffs the 
mortgagees, with knowledge of the auotion-purchaser’s rights broucht a 
suit for sale upon their mortgage without making the former auction 
purchasers parties. They obtained a decree, and brought the mortgaged 
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Specific Relief Act (/ of 1877)— {Concluded). 

property to sale, and it was purchased by N. S. aod another. The former 
auction-purchasers thereupon sued the purchasers under the decree upon 
the mortgage for a declaration that they and their interests were not 
adected by the suit far sale and by the decree for sale and the sale in 
execution of that decree. 

held, the plaintiffs in that suit were not bound either to tender the mort- 
gage money, or to offer to redeem, or to frame their suit as a suit for 
redemption, and that their not having done so did not deprive them of 
their right to a declaration. Nathu SINGH v. Gumani SINGH, 18 A. 
320 = 16 A. W.N, (1896)86 

(4) S. 42— See CIVIL PROCEDURE CODE (Act XIV of 1882), 17 A. 174. 

Stamp. 

See Stamp Act (I of 1879), 16 A. 132 ; 17 A. 55, 17 A. 211 ; 18 A. 295. 

Stamp Act (/ of 1879). 

(1) S. 3, swb-s. (4), cl. (6) — Stamp— Bond — Promissory note. — Held that a 

document by which the executant promised to pay to the per.son named 
therein a certain sum of money on a certain date with interest was not 
'* attested by a witness ” within the moaning of cl. (5) of sub s. 4 of a. 3 
of Act No. I of 1879, merely by reason of its bearing on the face of it a 
statement by the scribe of the document that the document was correct 
and was written by his pen. REFERENCE UNDER ACT NO. I OF 1879, a. 49, 
17 A. 211 (F.B.) = 15 A. W.N. (1895) 61 

(2) S. 3, cf. (13), s. 7 — Stamp— Lease or mortgage.— K z^miud&t leased certain 

land in bis village to some cultivators at a rent of Rs. 365 per annum in 
cash and of certain cartloads of straw and grass, by a document which also 
cuntained'an agreement by the lessees hypothecating certain other property 
belonging to them for the purpose of securing the payment of the agreed 
rent and for the performance of the engagement for the delivery of the 
other articles. Held that the document above referred to should be 
stamped as a mortgage-deed according to the definition contained in s. 3, 
cl. 13 of Act No. I of 1879, and also that it fell within the second para- 
graph of s. 7 of the above Act. HEFERENCE UNDER ACT No. I OF 1879 
(INDIAN STAMP ACT), s. 49, 17 A. 65 (F.B.) = 14 A.W.N. (1894) 204 ... 

(3) Ss. 34, 35, 39 — Admission of unstamped document in evidence on payment of 

penalty —Necessity for production of document.— Wfhere a Court has occa- 
sion’to admit a previously unstamped document in evidence upon payment 
of a penalty under s. 34 and the following sections of Act No. I of 1679, 
it is necessary that the original instrument should be before the Court. 
KaLLU V. HALKI, 18 A. 295 = 16 A.W.N. (1896) 68 

(4) Sch. it, art. 16 {b)— Stamp— Payment of money without consideration— Re^ 

ceipt for Counsel's fees.—k receipt given by counsel for a sum above 
Rs. 20 paid to him as a fee for professional services is exempt from 
stamp duty. 8TAMP REFERENCE FROM THE BOARD OF REVENUE, 
N.W.P. AND OUDH. 16 A. 132 {F.B.) = 14 A.W.N. (1894) 12 

Statute 24 and 25 V/c , Cap. 104. 

(1) Ss. 7 and 16— Interpretation of statutes — ** On the happening of a vacancy 

Nature of power conferred by s. 7 of 24 and 25 Vtc., Cap. 104, discttssed— 
Evidence — Presumption of law arising from the exercise de facto of the 
functions of a Judge of a High Court. — The words— “ Upon the happen- 
ing of a vacancy in the office of any other Judge" — in s. 7 of the Statute 
24 and 25 Vic., Cap. 104, mean upon the happening of a vacanoy in the 
office of a Judge appointed to his office by Her Majesty. They are not 
applicable to the case of a vacanoy caused by a person appointed to act 
as a Judge under the provisions of the second part of the above mentioned 
section ceasing to perform tbe duties of such office. The words above 
quoted further mean that the power conferred by s. 7 must be exercised 
within a reasonable time, that is to say. a practicable time, after the hap> 
pening of a vacancy. It cannot be held that the power conferred by tbe 
above-mentioned section can be held in suspense for several years and then 
be legally exercised. Where a person bad in fact for a period of more than 
a year been exercising alt tbe functions of a Judge of tbe High Court in 
virtue of an appointment purporting to be made by the Lieuteuant-Gover- 
noc of the North-Western^Provinces and Chief Commissioner of Oudh 
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Statute 24 and 2S Vic,, Cap. l04~{Concludedi, 

under sanction of Her Majesty’s Secretary of State for India ; it was keld 
a hough, so far as the validity of the appointment depended upon the 
proMoiOQs of ss. 7 and K) of the Statute ‘24 and ‘25 Vic,, Cap. 104 the 
appointment was apparently ultra vires, it must nevertheless be presumed 
Ui the absence of fuller information, that the appointment was legally 
made in the exercise of some power unknown to the Court vested in the 

QUK^.EMPKHSS V. H.., 16 A.. 

-Powers 0 / .upermtenderic, exercise- 
■Me by lU High Court.— Where a Subordioato Court had signally failed 
to do Its duty, and there had been no patent neglect on the part of the 
petitioner, held, on an application for revision, that it is competent for the 

general powers of supervision vested in it by section 
15 of 24 and 25 Vic., Cap. 104. to direct the Subordinate Court to do its 

1^1: I^IsTn^N; U895)T2r“’‘‘‘“® SALARU, 

Statute 28 Vic., Cap. XXV. 

S. d— See ACT IV OB’ 1860 (Divorce). 18 a. 375. 

Statute 44 and 45 Vic., Cap. 41. 

S. 17— See MORTGAOE (RkdemI'TION), 16 A. *205. 

Sub-Mortgage. 

See Mortoaoe (Generalj, 18 A. 113. 

Subordinate Judge. 

Powers of— See ACT XII OF 18S1 (AGRA RENT), 16 A. 363. 

Succession. 

See ACT XII OF 1881 (AGRA RENT), 17 A. 33. 

Succession Certificate Act ( VH of i889i. 

(1) S. -i—Act No. XXVII oj 1860, s. 2~Act No. I of 1868, 5 . S-Procedure—An 

No. lVo/188‘2, s 88-2>'ui//orsa/eona mortqage^Suil bv rZlsentl 
txve of deceased mortgagee— Producltou of cerli/icaU 0 / succession a eondi 
lion precedent to decree.- S. 4 of Act No. VII of 1880 made no chanee in 
the substantive law, but enacted merely a rule of procedure Inasmuch 
therefore, as “no one has a vested right in any particular form of oroce’ 
dure” the abovementionecl section is applicable to suits instituted be/orfl 
the coming into force of Act No. VII of 1880. Section 4 of Act No VII of 
1889 applies to suits for sale under s. 88 of the Transfer of Prooeitv Aot 
1882. FATEH ChAND v. MUHAUUAD BaKSH, 16 A. 259 (F B ) -14 A ’ 
W.N. (1894) 74 A. 

(2) S. i— Joint Hindu family— Suit by survivor for debt due to ioint-famihZ 

Evidence— Presumption as to nature of debt where the family t$ iomi - 
Where a debt is advanced from the funds of a joint Hindu familv and’ 
due to that family, no certificate under Act No. VII of 188y is necefi&.arv 
to enable thesurvivor of such family to recover the said debt. 

Such debt as above being a bond-debt. it is not necessary that it shonid 

appear in the bond that the funds were those of a joint family Patpsh 

uiu Partap Narain Singh v. Bhagwati Prasad 17 a s 7 «- iVa' 

W.N. (1895) 132 ’ * o'3-15 A. 

(3) S.Hb}-Nxecu!tonof deeree-Applicatwn for execution made before modur 

tionofcertxficate.-lucfisosvfhoxo a certificate of succession is required 
before execution of a decree can be taken out. all that is necessary il thlt 
the certificate should be produced before an order for execution can h« 

made. Ims not necessary that the certificate should be nroduced 

with the application for execution. Kalian Singh v Ram Ch\ra^ 

(4) S. 4. sub-s. (1). cl \^b)-Executwn of decree-Appheation for execution unac 

companted by certificate. — 'Ibougb under certain circumstar>p#.a » 

mi.y be prohibited by Act No. VII of 1889 from granting execution ^oTa 

decree unless a certificate of succession as provided bv the Act U nr.Z t 
before it, it does not therefore follow that under snob cirtnmsta^ie„ 
application lor execution is a bad application because it is unaccoinn “U 
bp a certificate, MANGAL KHAN v, Saum-ULL^ KhI^ 16 
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Succession Certificate Act (Vllt of t889i’-{Conclud€d), PAGE 

(5) S. 6—Certtficate not necessarily to colled all tJie debts of the deceased — A 

Court may legally grant to an applicant, under Act No. VXI of 1889, a 
certificate for tbe collection of a specified aebt or specified debts of a 
deceased person. The Court is not bound to grants certificate only for 
tbe collection of tbe whole of the debts of tbe deceased. IN THE MATTER 
OF THE PETITION OF INDAUMAN, 18 A. 45=15 A.W.N. (1895) 152 .. 736 

(6) S. 1 , cl. (^)— Certificate for collection of debts— Grant cf certificate not to be 

partial . — A District Court acting under S. 7 of Act No. VIl of 1889 must, 
if there are several applicants, elect to which, if any, a certificate should 
be granted. It is nut competent to such Court to grant separate certifi- 
cates to difierent pe^^ons for partial collection of the debts in respect of 
which a certificate is sought. SHITAB DfI v. Debi PRASAD, 16 A. 21 = 

13 A.W.N. (1893) 191 ... 15 

Suit, 

(1) Array of parlies in a— See CIVIL PROCEDURE CODE (AUT XIV OF 1882), 18 

A. 86, 18 A. 306. 

(2) — by auction purchaser to confirm sale set aside by tbe Collector — See CIVIL 

Procedure code (act xiv of 1882 ), 18 a. 437. 

(31~for a declaration— See SPECIFIC RELIEF ACT (1 OF 1877), 18 A. 320. 

for a settlement of accounts— See ACT No. XII OF 1881 (AGRA RENT), 

16 A. 3.33. 

(5) — for a share in the profits of a mabal— See ACT Xll OF 1881 (AGRA RENT), 

16 A. 333. 

(6) — for breach of contract in writing registered — See LIMITATION ACT (XV OF 

1877), 18 A. 160. 

(7) — for, money had and received— See LIMITATION ACT (XV OF 1877), 18 A. 430. 

(8) — for possesstoD of immoveable property and for mesne profits— See COURT- 

FEES ACT (VII OF 1870), 16 A. 401. 

(0) Frame of— See PLEADINGS, 18 A. 125. 

(10) — i«/or?nayaupem-Sae ClVlL PROCEDURE CODE (ACT XIV OF 1882), 18 
A. 419. 

(11) — to compel registration— See REGISTRATION ACT (HI OF 1877), 16 A. 303. 

(12) — to remove trustees of Hindu religious endowment —See ACT XX OF 1862 

(RELIGIOUS ENDOWMENT), 18 A. 227. 

(13) See BENAMIDAR, 18 A. 69. 

Taiab‘i-ishtisfibad. 

See Pre-emption, 18 A. 309. 

Tenancy, 

Conditions of -See LifeLORD AND TENANT, 16 A. 181. 

Theft. 

See Penal Code (act xlv op i860), 18 a. 88. 

Tbekadar. 

See ACT XII OF 1881 (AGRA RENT), 18 A. 240. 

Transfer. 

(1) Of appeal in a Rent Court suit. See ACT XII OF 1881 (AGRA RENT), 16 A, 

363. 

(2) See CRIMINAL PhOCEDUEE CODE (ACT X OF 1882). 16 A. 9. 

Transfer of Property Act ilV of 1882). 

(D* 5s. 3, Qb— Notice — Registration equivalent to notice to prior mortgagee of 
subsequent incumbrance. — If'ot tbe purposes of s. 85 of the Transfer of Pro- 
perty Act, a mortgagee will be deemed to have notice of a subsequent . 
registered incumbrance aSeotiog the property mortgaged to him, inas- 
much US it is tbe duty of such prior mortgagee before suing on his mort- 
gage to /earoh tbe registry for record of any such subsequent incumbrance, 
and if ho has not done so, he must be taken either to have wilfully ab- 
stained from an inquiry or search which he ought to have made, within 
the meaning of a. 3 of tbe abovementioned Act, or have omitted to do an 
act w)»ich a reasonably prudent morig-igee about to bring a suit on his 
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